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Preface to the seventh edition. 


This edition has been thoroughly revised, and for easy and 
convenient references some important changes have been made 
and new matters incorporated The original number of Chapters 
with all the observations of the author have been preserved , 
but each Chapter is divided into Sections and farther sub- 
divided into Sub sections, where necessary, so as to bring 
similar topics under a single head Long discourses on subjects 
which the highest Courts of appeal have decided or Legislatures 
have enacted contrary to Hindu law and sentiments, long quota- 
tions from important judgments and enactments and translations 
of original texts have been printed in smaller types Prominence 
has been given to Privy Council and important decisions of the 
Courts in India , moreover profuse marginal notes have been added 

An alphabetical list of various commentaries on Hindu law 
with short notes indicating chiefly, the biographical sketches of the 
authors, the schools of law in which they are respected and 
the observations of the Courts, where there are any, are embodied 
in this edition Important legislations affecting Hindu law have 
also been added at the end of this book so as to make it, as far as 
possible, self-contained. 

Lastly, almost all the decisions bearing on Hindu law, 
wherever reported, have been incorporated with comments where 
found necessary. An Addendum containing notes of cases decided 
up to December 1932, during the period the book was m the press, 
has been annexed. The index has been made more comprehensive 
and re-cast according to modern method of arrangement. 

The aforesaid reasons have caused considerable delay m 
publishing this edition which is long over-due. I venture to hope 
however, that this edition also will receive the same treat- 
ment from both the Bench and the Bar as also from the students 
of law, as the previous editions, I shall deem my labours amply 
rewarded if the present edition satisfies the needs of the readers 
and the modifications are approved of by them. 

I cannot conclude without expressing my best thanks to Mr. 
Sudhansu Sekhar Mukherjee, Advocate, for revising the case-law, 
to Mr. Subodh Chandra Dutt, Advocate, for preparing the index 
and examining the proofs and to Mr. Pramathaoath Banerjee, 
Advocate, since deceased, for preparing the table of cases. 
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20A, Sankaritola East, 
Calcutta , $9th January 1933. 


JR. N. Sarkar. 
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Notes of new oases upto December 1632 

Adoption — after partition among husband’s co-parceners is 
not invalid . Panyam v. Lakshmamma, 1932 M. 227. 

— agreement with the adoptive father and the adoptee 
who was sin juriz, whereby the latter agreed to certain 
conditions regarding certain property which he will acquire 
on adoption, is binding on him : Pandurang v . Narmadari 
56 B. 395. 

— agreement between adoptive and natural father in, 
violation of P.C decision in Krishna Mur t hi , 50 M. 508 is 
voidable and not void : Subramonia v. Velayndam, 55 M. 
408 * 62 M LJ. 479 

— by widow divests estate vested in coparceners : 

Sunder v Baldco, 1932 L 426 

— by junior widow after adoption by the senior is invalid ; 
Shivappa v Rudrava, 1932 B. 410. P.C. 

— by zvidozv under Mayukha school without husband’s 
permission and consent of co-parceners, when valid: Bhimabai 
v. Gurunathgouda, 37 C. W N 210 P.C 

— by zvidozv docs not depend on her inheriting husband’s 
estate Sunder v Baldeo, 1932 L. 426. 

— by zvidozv of 15 years of age makes it incumbent on 
Court to be satisfied that she was acting as free agent and 
understood the result of her action : Mallangouda v. Dundapa- 
gouda, 1932 B. 529 

— consent of son's zvidozv after her husband’s death to 
adoption by mother-in-law, does not validate the adoption, as 
the latter’s power was extinguished on the property having 
vested in the son’s widow after the son’s death : Sangangauda 
v Hanmantgauda, 1932 B. 8. 

— daughter's son may be validly adopted amongst the 
DQshastha Smarth Brahmins of Dharwar District : Sqndrabaj 
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v. Hanmant, 56 B. 298 : 1932 B 398. 

— only son may be given in adoption by widow : Baho re 
v Lookain, 28 N L.R. 52 : 1932 N. 69. 

— only son can be given away in adoption by the widow 
even in the absence of her husband’s assent and before her 
rc-marriage * Bahore v. Lookain, 28 N.L.R. 52 • 1932 N. 69. 

— prohibition to adopt made in a Will by the husband 
while disposing his alienable property, is no bar to adoption 
by the widow in Bombay when the husband had inalienable 
property and when the prohibition could not be construed 
to apply to such property: Vithagowda v. Secretary, 1932 
B. 442. 

— widoiv’s power of adoption comes to an end on the 
principle laid down in 26 B. 526 F.B. Panyam v. Rama, 55 
M. 581 : 62 M.L.J. 187. 

Adverse Possession of stranger purchaser of joint family 
property from a co-parcener and entering into possession 
begins from date of possession : Fakirappa v. Rudrappa, 
1932 B. 255. 

Alienation — by daughter for Sradh ceremony of her 
mother is legal necessity : Nabin v. Shuna, 1932 C. 25. 

— by daughter for son’s marriage, her husband being too 
poor, is a legal necessity : Mallayya v. Bapi, 1932 M. 28. 

— by father for purposes of trade is a valid necessity : 
Natha v. Ganesha, 1932 L. 179. 

— by father of property worth Rs. 2000/- to meet 
necessity of Rs. 1750 /- cannot be set aside : Mongal v. Babu, 
1932 L. 134. 

— by father of property worth Rs. 5000/- to meet neces- 
sity of Rs. 4430/- cannot convert the sale into a mortgage : 
Ranjit v Harnam, 1932 L. 218. 

— by father by mortgage to pay bills of exchange is 
antecedent debt and not avyavaharika debt : Bal Rajaram v, 
Maneklal, 1932 B. 136. 

— by father to pay debt resulting from criminal breach of 
trust on his part, is not binding on the son : Widya v. Jai, 

13 L. 356 : 1932 L. 541. 
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Alienation — { contd.) — by father in exchange for other property 
is not binding on the family : Balzor v. Raghunandan, 
54 A. 58. 

— by guardian {de facto ) though not legally appointed 
encumbering the estate for the benefit of the minor with due 
regard for minor’s estate, cannot be challenged : Kundan v. 
Beni, 1932 L. 293. 

— by manager of joint family, must be either with the 
consent of all members or for the benefit of the family . 

Amraj v. Shambhu, 1932 A. 632. 

— by manager in order to be binding on the family, the 
alienee must prove that he enquired as to the existence of 
necessity and he was satisfied . Dattatraya, In re t 56 B 519. 

— by ividow for necessity, a small portion of which was not 
applied for necessity, cannot vitiate the sale . Jagannadham 
v. Vighneswarudu, 1932 M. 177. 

— by ividcuv in anticipation of personal necessities cannot 
be binding on the revcrsioneis if she did not deal fairly . 
Parbati v. Jewan, 1932 B. 251. 

—by ividozv confirming an oral gift made by her husband 
which she merely perfected by a deed, is not an alienation by 
her and this recital is admissible in evidence : Appasami v. 
Ramu, 1932 M. 267. 

— by zoulozv zvith the consent of reversioner, whether 
given before or after alienation, is binding on him : Sheshrao 
v Mansaram, 1932 N. 103. 

— by zuidozo to pay time-barred debt incurred by her for 
preservation of estate is not binding on the reversioner : 
Makhan v. Sardar, 1932 A. 555. 

- — for defending a member from criminal prosecution 
though resulting in conviction, is for family necessity : Said 
Ahmed v . Farain, 1932 O. 255. 

—for benefit of the family is not necessarily of defensive 
nature : Amraj v. Shambhu., 193 2 A. 632. 

— gift by Will made by a person before he becomes a 
sannyasi will not disentitle him to deal with the property : 
Parshottam v. Desaibhai, 1932 B. 459. 
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Alienation — (contd.) — gift by ividoiv with the consent of the 
presumptive male reversioner is binding on him and person 
claiming through him : Babu v. Rameshwar, 1932 O. 90. 

— gift by the mother to he son and his wife while they 
were minors, of a house in which they and the guardian of 
the minor donees lived, raises a presumption of acceptance : 
Venkataramayya v. Nagamma, 1932 M. 270. 

— legal necessity for alienation of a part of her husbands 
estate by widow if proved, the alienation is binding on 
reversioner, Makhan v. Sardar, 1932 A. 555 

legal necessity is to be proved by the alienee from a Karta 
of a joint family : Suraj v. Kedar, 7 Luc 505 
Bairagi — Right of succession of Bairagi is not lost : 
Paras v Chetan, 1932 L. 81. 

Custom — person setting up , must prove that the succes- 
sion is in modification of ordinary law by custom : Lidha 
Ram v. Viran, 1932 L. 452. 

— reliance on custom is to be proved by him who sets it 
up: Sundarabai v Hanmant, 1932 B 398. 

Debt* — See Alienation also. 

— ■ antecedent debt was intended to be paid off by the 
father by a fresh debt but was not actually paid, the son is 
still bound. Krishnamurthy v Sundaramur thy, 1932 M. 381. 

antecedent debt includes a mortgage to pay which a 
sale of the joint family property was effected . Shankar v. 
Tukaram, 1932 B. 438. 

— antecedent debt of father also includes the mortgage 
of property to pay off his accepted bills of exchange relating 
to goods, the title deeds of which are in possession of the 
banks which demanded payment. This is not an avyava - 
harika debt. Bal Rajaram v. Maneklal, 1932 B. 136. 

— avyavahanka debt does not include a loss due to 
breach of trust: Brij Nath v. Lakshmi, 1932 O. 165. 

— daughter has no pious obligation to pay her mother's 
debt: Makhan v. Sardar, 1932 A. 555. 

—decree for fathers debt can be executed to the extent 
of the son’s assets in the joint property even if the 


son was 
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hot made a party in the suit * Shankar v. Rikhavdas, 
1932 B. 483. 

— father’s debt extend-, to the assets received by the son : 
Rhudaram v. Udai, 1932 P. 1 

— unmoral debt 1-. to be connected between loan and 
immorality: Bal Rajaram v. Maneklal, 1932 B. 136. 

- insolvency of father makes the son’s interest in joint 
family also available to the Receiver . Gori v. Basheshar, 1932 
L. 1 5 1 . 

— tnteiest is payable out of the estate if the debt is bind- 
ing on the estate and it cannot be said that the widow was 
bound to pay intercut out of income Subbayya v. Bhaskara, 
55 M. 216 1932 M. 257 

— interest prevalent in a particular district is enforceable 
and under the special cncumstancc^. of the case Sheoprasan 
v Narsingh, 1932 P. C. 134. 

— interest at a high rate chatged on a moitgage for 
necessity can be claimed by the mortgagee if he proves that 
it was a fair rate Ram Sirup Gaya, 1932 O 178. 

— -interest ( reasonable ) depends on whole cn cuinstanccs . 
Thiruvcngadam v. Gnanasambadam 1932 M. 97. 

— interest of 12 per cent is not abnormal Suiaj v. Kedar, 
1932 O. 66. 

— liability of son for debt contracted for the joint family 
trade with a stranger considered in Bhola v. Ramkumar, 11 
P. 399 - 

— onus on creditor to prove Karta’s powers : Su raj V. 
Kedar, 1932 O. 66. 

— -onus is on the son that the debt was not a family debt, 
if the Court passed a decree against the son also in respect 
of a debt incurred by the father for self and as guardian of 
his son: Dalip v. Raghunandan, 1932 P. 184. 

— son not liable for father’s debt which is the result of a 
Criminal act, viz, criminal breach of trust: VVidya v. Jai, 13 
L. 356: 1932 L. 541. 

~-sOn liable for father’s debt even during father’s life 
time: Nihal v. Mohan, 13 L. 455. 
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— suretyship of father resulting in a debt is not binding 
on the son. Gobind v. Hayagriba, 19 32 P. 162. 

— trade debt a valid necessity: Natha v. Ganesh, 1932 
L. 179. 

Factum Valet — applies in Mitakshxra school also and 
applies where a marriage is solemnized without the consent 
of paternal uncle : Ram Harakh v Jagar, 1932 A. 5. 

— its application is not discretionary : Ram Harakh v. 
Jagar, 1932 A. 5. 

Gains of science — ordinary education suitable to one’s 
position does not fall within the rule : Jai Dayal v. Naram, 
1932 L. 127. 

Gift — See Alienation. 

Guardian — in marriage is entitled to give the girl in 
marriage but cannot claim it as a right • Ram Harakh v . 
Jagar, 1932 A. 5. 

- — of the person of a minor girl has a right to give in 
marriage his Ward : Khan v, Raushan, 1932 L. 129. 

Hindu law— 

— Kurmi Mahtons of Chota Nagpur who have adopted 
H.ndu law and religion, are governed by Hindu law, and onus 
Is on them who set up special custom relating to succession : 
Gonesh v. Shib., 1 1 P. 1 39. 

— Halai Mevions of Kathiawar and Gondas are governed 
by Hindu law as regards succession : Aisha v. Noor, 10 
R. 461, 

Illegitimate son — may fonn a coparcenary with the legi- 
timate son and may have the right of survivorship: Sakha- 
ram v . Shamrao, 1932 B. 234. 

- — illegitimate son of a Sudra is entitled to a moiety of his 
father’s estate and the widow to the other moiety : Kuruppa- 
yya Ammol v. Ramaswami, 55 M. 856: 62 M. L. J. 698. 

— illegitimate son by a continuous concubinage is entitled 
to maintenance out of the joint family property in the hands 
of the collaterals of his putative father with whom they were 
joint: Vellaiyaffa v, Natarajan 55 M. 1 P. C. 
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Joint Family— acquired property by trespass becomes the 
joint family property; Badri v. Shankar, 1932 O. 144. 

— ancestral property — property obtained by gift from his 
natural father after one’s adoption into another family is not 
ancestral : Jagtar v. Ragbbir, 1932 L. 85 

— ancestral property are those belonging to grandfather 
and his male ascendants in the male line : Baijnath v Maha* 
raj 1932 O. 158. 

— bequest by a Hindu, governed by Mitakshara, is not 
invalid merely because the property is ancestral, although 
he had no male descendant and the property is his separate 
property : Sashi v Promode, 1932 C. 600. 

— co-parcenary may arise between the two branches of a 
Sudra, one by his married wife and another by his concubine 
though living separate, m the absence of any proof of 
partition: Sakharam v. Shamiao, 1932 B. 234. 

— deed of exchange executed by the father or the mana- 
ge r is liable to be challenged by the other members, if it was 
not for the benefit of the estate Belzor v. Raghunandan, 1932 
A. 548. 

—family settlement to be binding must be to settle either 
a dispute or at least an apprehension of a dispute . Sashi V, 
Promode, 1932 C 600. 

— gif l of self-acquired property by the grandfather to the 
grandson is the latter’s separate property : Ram Singh v. 
Ram, 1932 L. 533. 

— manager cannot start new business ; Parbhudas v. 
Lallubhai, I93 2 ll 7* 

manager or Karta can compromise doubtful rights for 

the benefit of the family so as to bind the members : Shankar 
v . Khem, 1932 B. 3. 

mesne profits cannot be claimed by a member unless he 

was wrongly excluded from the joint enjoyment of property : 
Jai Kishen v. Pashori, 1932 L 448. 

minor member not being a party, the suit is not vitiated 

if family interest protected : Tribeni v. Ramasray, 1932 P. 80. 

minor partner of a joint-family- trade is not personally 

liable for any debt ; but if he does not repudiate on attaining 
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majority, he is liable : Benares Bank v. Krishna, 1933 P. 206 
— necessity is also to defend a member from criminal pro- 
secution although resulting in conviction : Said Ahmad v, 
Narain, 1932 O, 255. 

— property is that property also which has been acquired 
by litigation with expenses procured by security of joint 
family property : Balram v. Radhey, 1932 O. 219. 

— property inherited by a member from collateral when 
thrown into joint stock, intention of waiving separate enjoy- 
ment is to be established * Raj Kishon v. Madan, 13 L. 491. 

— re-purchase of a separated brother’s estate can nevei be 
for the benefit of the family : Hans Raj v. Khusal, 1932 L. 
420. 

— suit by son (subsequently) is not maintainable on the 
failure of the father to take a possible plea on the ground 
that he was not properly represented . Madhoras v. Hiralal, 
1932 N. 90. 

Legal Necessity — See Alienation and also Debt. 
Maintenance— of daughter-in-law whose husband is dead 
against father-in-law is a moral obligation but a legal obli- 
gation of his heirs Laxmi v. Sambha, 1932 N. 11. 

— of wife is personal against her husband and the debt 
contracted by the husband takes precedence over her main- 
tenance : Brij Raj v. Ram, 7 Luc 41 1 . 1932 O. 40. 

— of widow by grant of 5 villages out of 19 villages 
belonging to the husband and his co-sharers is to be presumed 
as not a widow’s estate : Ram Sumeran v. Kodai, 1932 A. 117 
— of widow cannot be enforced against the mortgagee 
who took possession of the house mortgaged by her two sons 
not for legal necessity as her right to maintenance was not 
made a charge on the property by a decree, although she can 
enforce her right of residence * Basokhi v. Santo, 1932 L. 141 
— of widow is to be enforced against the co-parceners who 
have taken her husband’s share : Narasimham v. Venkatasub- 
bamma : 55 M. 752 : 62 M. L. J. 433 : 1932 M. 351. 

— widow's possession of a house cannot be dispossessed by 
a decree-holder for simple money decree as she has a right to 
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hold that property in possession in Hea of maintenance : 
Ram Kunwar v. Amar, 54 A. 472 : 1932 A. 361 

of widow cannot be enforced against a bona fide pur- 
chaser for value without notice unless it is charged on the 
property by a decree : Mohini v. Puma : 1932 C. 451, 

rate of arrears may be fixed than that for current : 

Venkataratuamma v. Seetaratnam, 1932 M. 408. 

- — transfer of property, given to a widow, in lieu of mainte- 
nance for the life time of the widow, is valid ; it is not a 
transfer of her right to maintenance : Dhup v. Ram, 54 A. 
366. 

Manager — compromising doubtful right : See Joint family 

above. 

Marriage — girl of 9 and a man of 25 if married is not void : 
Ram Harakh v . Jagar, 1932 A. 5. 

— ante nuptial agreement how far binds the parties. See 
Gobindaraja v Mangolam, 63 M. L. J. 91 1. 

consent of guardian not having been obtained is not 

void : Ram Harakh v Jagar, 1932 A. 5 

conversion to Mahomedanism and then remarriage of 

widow, do not create a title by adverse possession in her 
favour to the estate of her former husband in which she 
continued in possession for over 12 years or more without 
any assertion of such a right Parbati v. Ram, 7 Luc. 320 

daughter inheriting her father’s property can alienate 

it for her son’s marriage, the husband being poor : Mallayya 
v. Bapi, 62 M. L. J. 39. 

expenses incurred by the maternal uncle of a girl can 

be recovered oat of her deceased father’s estate inherited by 
her paternal relations who refused to bear the expenses : 
Khan v. Ranshan, 1932 L. 129. 

—forcible, though duly solemnized whether can be avoided 
; Ram Harakh v. Jagor, 1932 A. 5. 

re-marriage of widow tciminates the alienee’s interest 

in the property alienated by the widow for no necessity bind- 
ing on the estate, and does not enure for the life of the widow : 
Vijiaraghava v Pouvammal, 62 M L J. 131 : 1932 M. 120. 
—step-mother can give m marriage her step-daughter ip 
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the absence of nearer relations : Salubai v. Keshavras, 1932 
B. 156. 

Minor — See Joint family also. 

— j member not being made parties in a suit does not vatiate 
it If family interest properly looked after : Tribeni v. Rama- 
sray, 1932 P. 80. 

— not bound by an arbitration assented to by the mother 
as guardian without the sanction of the Court : Shantilal v . 
Munshilal, 1932 B 498 

Niyama —rule of interpretation as compared with Vidhi : 

Ram Harakh v Jagar, 1932 A 5. 

Partnership— minor member of joint family trade is not perso- 
nally liable for debt , but if he does not repudiate on attaining 
majority he is liable . Benares Bank v Krishna, 1932 P. 206. 
Partition — clear expression in deed of partition severs joint- 
tenancy without any proof of acts in support of deed : Tikkilal 
v. Gulabchand, 1932 N. 15. 

— deed reciting separate character of business does not 
imply a disruption of family : Cholhey v. Commissioner, 1932 
A 471. 

— portion left inadvertently in a partition can again be a 
subject in a suit for partition . Gopal v Gajasa, 1932 N. 92. 

— presumed to be complete and one who challenges partial 
paitition must prove it Kumarappa v Raghunatha, 55 M. 
483 62 M. L. 141 , 1932 N. 207. 

— stat , institution, effects severance of joint tenancy : 
Krishnamurthy v. Sundaramurthy, 1932 M. 381, 

— suit for partition between two branches is not bad for 
defect of parties if the heads of the different branches are 
made parties , the other members may not be impleaded : 
Bishambar v. Kanshi, 10 L. 483, . Parnima v. Nand, 1932 
P. 105. 

— separate possession for convenience is not partition Ibid, 
Pre-Emption-^ co-parcener is not available if karta pur- 
chased it for family : Jamna v Sadeo, 1932 A. 80. 

— decree satisfied by alienating family property by manager 
is binding on the family if it was for the benefit of the family : 
Amraj v, Shambhu, 1932 A, 632. 
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Religious Endowment— dedic a tio n in the name of a god 
is not void for uncertainty : Bankey v. Pears, 1932 A. 224. 

— deed not necessary for dedication < f property : Maruti v. 
Gopali932 B. 305 

—deed execution of without proof of diverting himself or 
the property by the executant is not valid endowment, 1932 
C 419- 

— delegation temporarily of yajman vtitti to a relativ 
when the yajmans do not object, is not objectionable Kodulal 
v. Beharilal, 1932 S 60. 

— deity when not represented m a suit is not bound bj the 
decision Radha v. Official, 1932 C. 642. 

— devolu tio n of the office of sebayet directed by the 
founder is not to be custrued on the same principle as gift 
of property . Bimalabala v. Deb, 1932, P. 267. 

— dhannakartha is no more than a manager or trutee : 
Periyanan v. Gobinda, 1932 M. 328. 

— endowment to be valid must be created in peipetuity for 
religious or charitable purposes which the founder ot his heirs 
cannot revoke Dedication may be made by Sunkalpa and 
Satnarpan . Chaturbhuj v. Sarada, 11 P. 701. 

—jajman vritti is nibandha and also falls within the 
difinition of “immoveable property” according to the Regis- 
tration Act : Kodulal v. Beharilal, 1932 S. 60. 

— obligation of the heir to provide for the upkeep and 
maintenance of a family deity cannot be enforced where 
there is no endowment : Bansilal v Govindlal, 1932 B. 439. 

— sannyasi who is not the mokant cannot maintain an 
action in ejectment : Paramarath v Ram, 1932 A. 487 

— suit : the idol must be represented by a sentient being 
in a suit : Maruti v. Gopal, 1932 B. 305 
Re-union — united son succeeds in preference to divided sou 
to the father’s self-acquired property . Narasinha v Narasinha, 
1932 M. 361. 

Succession — ancestral line means through the agnates only 
and not cognates : Gajadhar v. Gauri, 1932 A 417 (F B). 

— Bairagi’s right to succeed is not lost : Paras V. 
Chetan, 1932 L 8 it 
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— bandJuis enumciation not exhaustive father* s bandhus 
and mother's bandhus mean person’s bandhus through 
father and mother ; 

— brother’s sou through half blood excludes brother's 
grandson, though the latter may be an heir but has got no 
right of representation : Nilkantha o. Narayan, 28 N L.R. 58 : 
1932 N. 79 F.B. 

— Christian converts succession is governed by the 
Succession Act • Dvvaraka v Raj Rani, 1952 O. 85. 

— collaterals succeeding property becomes his separate 
property • Raj Kishorc v Madan, 13 L 491. 

— daughter^ poor excludes the rich daughter , Bhagelu v. 
Mutri, 1932 A 326 

— disqualified person cannot transmit anything to his 
heirs : Budha v. Sahodra, 1 r P. 35. 

— Grandfather s grandson is preferred to brother’s great- 
grandson : Ram Semeran v Rodi, 1932 A 1 1 y 

—in order to succeed two conditions must be fulfilled, vi/ * 
(!) that he is the gotraja of the common ancestor and 
(2) that he is the sapinda of the deceased : Jadunath v. 
Bisheshar, 1932 P.C. 142 

—paternal grandmother’ s brother is a banditti : Dila v. 
Kura, 1932 A. 289. 

—right of representation does not apply among brother’s 
son and brother’s son’s son : Nilkanth v. Naragan, 28 N. L. 
R. 58 : 1932 N. 79. 

—sapinda as used in achara adltya is to be same in 
Inheritance : [The author is not the only person who has 
expressed an opinion that the limitation of sapinda relation* 
ship for marriage is not for inheritance. Rao Soheb v. N 
Mandlik entertains the same view on the authority of Vira- 
mltrodaya and Kamalakera quoted in Nirnayasindhu ; See 
pp. iio-iii of 7th Ed. and pp. 1 04-105 of 6th Ed. of the 
treaties The view expressed in this treaties is supported 
by authorities and the author's view dan only be rejected by 
pointing out his error.] 
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— sapinda relationship ceases beyond the fifth degree 
from common ancestor and in order to succeed to the inheri- 
tance of another, they must be sapinda of each other : Ram 
Parshad v. Idu, 1932 L 394. 

— sapindaship relates to corporal particles and not on 
offering funeral oblations ; but the latter may be important 
in determining preferential claims : Jadunath v. Biseenker, 
1932 P.C. 142. 

— sister under Benares school is not heir : Jang Bir v. 
Jamea, 1932 L. 37. 

— siste/s son and application of Section 2 of Act IT of 
1929 : Shib Das v Nand, 1932 L 361. 

— undivided son succeeds to father’s self acquired to the 
exclusion of divided son . Narasimham v. Narasinhan, 55 M 
5 77 *• 62 M. L J. 436. 

Widow— alienation by her with consent of reversioner, 
whether obtained before or aftei alienation is binding on the 
latter Sheshrao v Mansaram, 1932 N 103. 

— alienation by the widow with the consent of the 
presumptive reversioner who had derived some benefit out of 
that trinsaction is binding on him 01 persons, claiming 
through him Babu Singh v Ramcshwar, 7 Luc. 360 

— alienee's bona ji le enquiry, piesence of actual pressure 
and absence of fund'* m the hand', of the widow, protect", 
the alienee . Thiruvcngadam v. Gnanasambandam, 1932 
M. 97. 

— conversion to Maho nedanis n and then ictnarrtage of 
widow do not cicate a title by adverse possession in her 
favour to the estate of her former husband in which she 
continued in possession for over 12 years 01 more without 
any assertion of such a right * Parbati v. Ram, 7 Luc 320 
— compromise with zvidozu has no application with that 
made between mothei and son and the interest the mother 
gets is to be determined by the terms of the deed : Parshottain 
v. Kashavlal, 1932 B 213. 

— debt is not necessarily to be paid out of income : Jaganna- 
dham z\ Vighneswarudur, 1932 M 177. 

— family settlement in order to be binding must be to 
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settle a dispute or an apprehension of a dispute : Sashi v . 
Promode, 1932 C. 600. 

— gift by zvidow is not void but voidable : Shesrao v • 
Mansaram, 28 N. L R. 102. 

interest to be paid out of income , but if the debt 

is binding on the estate, the interest is also payable out of the 
•estate . Subbayya v. Bhaskara, 53 M. 216 . 1932 M. 257. 

—interest on husband’s debts is to be paid out of income : 
Thiruvengadam v. Gnanasmbandam, 1932 M 97. 

— nature of her interest m husband’s estate is not life 
est ite but it determines on death, re-marriage or surrender : 
Vijiaraghava v. Ponnammal, 1932 M. 120. 

—property received by a widow in settlement of disputed 
rights with her husband’s brother wheicin the latter and his 
son agreed that she will have absolute 1 ight to it, becomes 
her stridhana property* Vatsalabai v. Vasndev, 1932 B. 13. 

— property settled to be held by a widow for life in a 
dispute with her adopted son and then the son's interest 
devolving on her after the death of son’s daughter, vests 
her with absolute right in Bombay Parshottam v Koshavlal, 
56 B 164. 

—purchaser from widow is to prove legal necessity or 
bona fide enquiry . Sashi v. Promode, 1932 C. 600. 

— re-marriage of widow vests the estate in reversioner 
unaffected by any alienation not binding on the estate. 
Vijiaraghava v. Ponnammal, 62 M. L. J. : 1932 M. 120. 

reversioner's decree for possession against alienee may 
be granted subject to payment to him the amount' required 
for legal necessity : Jagarnath v. Demodar, 1932 A. 37. 

— reversioner actual not affected by ommission of presum- 
ptive reversioner to challenge alienation : Wali v. Punjab, 
1932 L. 39. 

— reversioner ( remote ) who was a minor at the time of 
alienation and the nearest reversioner was a minor and the 
other remote reversioner precluded himself from questioning 
the alienation, can maintain a suit even after limitation : 
Khushimram v. Nano, 1922 L. 140. 



ADDENDUM. 


Ixxxi 


reverter doctrine after widow’s death does not arise when 
after the death of the last fall owner, the widow on partition 
with the illegitimate son of a Sudra got the property : 
Karuppayee v. Ramaswami, 1932 M. 440. 

— surrender m favour of a third party with the consent 
of the next reversioner is held valid . Antu v. Yeshwant, 
1932 B. 43 «- 

— surrender by widow means the extinction of widow’s 
estate in the entire estate which would cause the estate to 
devolve on the next reversioner or reversioners as if 
the widow is dead ; 

— surrender of the major portion keeping a small portion 
for her maintenance and that of the daughter, is not a valid 
surrender • Gangadhar v. Prabhuda, 56 B. 410. 

— surrender is destroying the widow’s estate so as to 
accelerate the succession of the next heir. But any condition 
to revert the estate back to the widow is against the idea of 
surrender . Jages v . Prassana, 1932 C. 664. 

— surrendering she c-innot defeat an alienation made by 
her Vijiaraghava v. Ponnammal. 1932 M. 120. 

Wills — bequest by a Hindu governed by the Mitakshara 
of his separate ancestral property in the absence of male 
descendant is not invalid: Sashi v Promode, 1932 C. 600. 

— bequest to zooman is not to be presumed against the ex- 
press terms used in the Will . Pramatha v. Suprakash, 1932 

C. 337 - 

— gift for puny akriya is void for vagueness: Satkari v. 
Hazarilal, 1932 C. 44. 

— i gif* f or sadavarta of Shukaltirth is a valid bequest : 
Kalidas v. Rukshamani, 1932 B. 108. 

— vernacular Will has to be constructed with due allow- 
ance to the shades of meaning not susceptible of exact tran- 
slation: Pramatha v . Suprakash, 1332 C. 337. 

'Word and phrases— 

— Malik dakhalikar : and Uttaradhikari : Basantakumar 
v , Ramshankar, 59 C. 859. 
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CHAPTER I 
INTRODUCTORY 
Soo. 1-ORIGINAL TESTS 

The words in Italics are not in the original texts » but 
are explanatory additions 


t I vi ttot; i 

ttstrt* ^ *rr \\ 

•rflPnr wvTiHr^il 3WI 3^ i 
sfani h < i ‘ 5TTT^ ^ ^ II 
TT ^wt *tt*t in *§r*r*r | 

*TfTWT^f II 

i7rT\ ¥<j‘ tfrer 1 

ijrrf% inftjftfarirs^* itfisfijtf ^fsr n 

i ? i W, w, * c , it ii 


I Being desirous of creating beings, I Maiiu performed very difficult 
religious austerities, and at first created ten Lords of beings, who were great 
Rishis, or sages eminent in holiness, namely, Marichi, Atri, Angiras, Pulastya, 
Pulaha, Kratu, Prachetas, Vasishthi, Bhrigu and Narada. (Manu, 1,34-35) 
He the self-exxstent having made this Shastra 1 1 , Code of Manu, himself 
taught it regularly to me Mann in the beginning afterwards I taught Marichi 
and the other holy sages. This Bhrigu will repeat to you this Shastra 
without omission , for this sage learnt from me the whole of it, perfectly 
well. Manu, 1, 58*59 
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Creation of 
sages. 


Author of 
Code of 
Manu, 
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ORIGINAL TEXTS 


[C.I.S, 1 . 


Pharma or 
Law, as 
stated by 
Maim, 


by Yajna- 
valkya 


Sources of 
knowledge 
and 

Pharma 


Non-Ulti- 

mate 


Ultimate. 


2 The Veda, the Smntl, the approved usage, and what Is agreeable 
to one’s soul or good tonscience, where there is tto othei ^tttde, the wise have 
declared to be the quadruple direct evidence of Dharma oi law and oth(> 
means of seat' mg good, — Manu, n, 12. 

$ I *frr. ^r. ^ fir** vww. \ 

unwcn — i i o u 

3 The Sruti, the Snariti, the approved usage,'what is agreeable to one’s 
soul or good eon science, and desire sprung from due deliberation, are ordained 
the,foundation or evidence i/Dharma — Yajnavalkya, i, 7. 

a I grn» ^irv ^^rrFr r* i 

^t; wr^Tfsr f^rrm n 

*tw*i; mil 

4 The four Vedas, together with their sue Angas o> sn/rsftaiy virtue , 
the Dharma shastras o; Codte of I.aso, the Mun ms, a or disquisition of the rules 
of scripture, the Nyhya or scum e of itasontng 0* rules of interpretation, and 
the Purifnas or records of antiquity, are the fourteen sources of knowledge and 
Dharma — Yiijnavulkya, 1, 3 

V| f f^T *fcT * m W^?T, Tiri WITT * | 

^ *m,— -T**rft , f*r*n *mt *t*t*t r*«*f 

Tfn II 

ttc to to i ni. Tnn*r«r 

ttW * ^ TRTfrnrn*n^ 1 f*rw fr»j' ^ 

W ^ift Tftqsgf** Tftrr; i *st**T(* *, **t 

’•ftwr 1 wt m: to 3 r*wt*Tfa, h*tswi 11 

M(i<ov 

5 Two sciences should be known— this is what was said by those who 
knew the Revelations :— the Ultimate and the Non-Ultimate 

Of these, the Non-Ultimate consists of the four Vedas, namely the Rik, 
theYajus, the Shman and the Atharvan, and of the six Angas, namely, the 
Sikshh or the science 0} / roper articulation ond ftonunctat>ou Orthogiafhy and 
Chthoefy,tkt Hal pa or the le^uhlton of the manner of perfonnwg • an 1 flees, 
Vyakarana or granunat, the Nirukta or thesaurus, with explanation of the 
etymology of wot as, the Chhandas 01 piosody and the Jyotisha or astronomy 

And the Ultimate is the science embodied in ihe U/amshadns by which is 
know n the Imperishable, 1 e , that which is imperceptible to the otgans of sense 
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intangible by the organs of action, not sprung from anj parent, destitute of any 
quality or colons , having neither eyes nor e irs, which has no hands nor'fee', 
which is eternal, omnipresent, all pen iding, extri mely subtle, undecaMng 
and cause of all beings, — that which the wise p«r<ei\r e\er>whcrc is the 
spider speads out and draws in the thread, as the annualsgrow up in the earth, 
and as the hairs long and short gsow from the body of i living person, so every- 
thing here comes into being from the Imperish iblc. — Mandnk-Upanishad, 
*.« . 4 * 7 . 


< i i ? ii 

i ? ii 

i a n 

W * FT** qr*r 

TTOW', II i II 

tlfafa.— f | ? | q 1 

6. Dharma is -\ means of stiiinng t dtsnabL purpose <u tt.d i r , happiness 
umonlamtt.aled with fain of which the Vedic injunction orpmept is the ©>/A 
proof <jc source of hum.’ I e — 3 

An examin ition or ,sta'i’/shment by reasoning of the me ms of kt vw/ed^t of 
Dh irm i, u rnauie in the fo'/otvm apho> isms, that is to say, tl e proposition that the 
Ve ue psecept is the only means of r n’Wing Dharma is establnhet by seasoning in 
the next two aphos isms — J 

The intellection or knowledge th it irises on the requisite perfc< t union of 
a person’s senses with existing objects is called perception, that i e, 
ftteepiion is not the me ms of knowing Dharmo, by means of its causing 
knowledge of existing things only, and therefore Dharma which is not m 
existence at the time of knowledge derived from Vedu precepts , cannot be proved by, 
or known from, peiception , hence, Dhaima is also beyond the tiope of Inf creme 
foundei , as it is, on the Perception of existing facts — 4. 

But the connection of a word with its meaning Is eternal or natural no 
artificial, i, e , not made by man , the insli action or pitiept by the Volte woras 
Is the only means of knowledge of that, / t , Dharma, and is not othenone fno'id 
erroneous ; hence as regards the meaning conveyed by the Vtdu institution 
which is not known by mians of any other proof save that of the wosds, the same 
i. e , the instruction Is proof or (he only means of knowing the tmthof what ts 
conveyed by the Words, because it is not dependent on any other proof, t e , the 
intellection caused by the hearing or perusal of the Vedtc words is self-evident, 
ts to say, it does not requirt any other proof to establish Us existence — This is 
the opinion of Vyksa also "—5 — J dniini, 1, 1, 2 — 5 
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Compilers of 
D karma 
sastra or 
Codes of 
Law, 

not exh ius- 
tive 


Smrilt 


when ln*con* 
flict with 
Sruti 


Sources df 
Smritis, 


Jiftiwsn^^rr^Ti «Tw<ti i. ii 

wiw— 1 1 a-* i 

^W', vrfi A iipwW iH wt wi 

I *fcT ftcTT^TT | 

7 Munu, Atn, Vishnu, Hhrlta, Yfymvalkya, UsanJis, Angiras, Yama, 
Apastamba, Sambarta, KMyJtm, Vrihaspati, Parlvsara, Vyhsa, Sunkhu, 
Likhita, Daksha, Gauthma, Sathtapa and Vasistha, are the compilers of the 
Dharmasiistras or Codes of law — Y'ijnavalkya, i 4-5 

The Mithksharh on this passage says —This is not ah exhaustive 
enumeration, but illustrative , hence, the compilations of Baudhhyana, ffarada 
Devala and others being Dharma-shstras, is not contrary to it 

* 1 11 ? n 

Vfo *T VwTHfTq W[ 1 ^ II 

*m. wrtrf 1 ? 11 

sr | a 11 ^firfsr , ( 1 * 1 (-8 11 

8 It may be confintsd that as the words of Revelation form the founda- 
tion of Law, therefore that such as thu Smnti which is not embodied in such 
words should not be regarded as authority — I 

But the answer is, the Smritis being compiled by the sages who were 
also the repositories of the Revelation from whom it was handed down by 
tradition until recorded in writing , there arises ah inference that the Smritis are 
founded on the Sruti or Revelation, and therefore they should be regarded as 
authority — 2 

But if there be conflict of any precept of the Stand with one of the Sniti ; 
the Smnti must be disregarded as spurious ,* since the inference arises, only 
when there is no such conflict — 3 

A Smnti must be dtsregaided as spurious, also, when there Is found a 
reason for fabricating it, such as Ike covetousness of priests, or the Ukt.— 4. — 
Jaimlni’s Put va-Mirtiansh, 1, 3, 1.4 

The argument in the second of the above aphorisms is explained in the 
following Sloka cited and commented on by Phrtha-Shrathl in his Shhstra* 
Dlpikh, 


^ « ■ effrt ?^r«crT ii 

Revelation is mferttd to be the source of the Smritis, because they are 
remembered and compiled by those who admit the Veda alone and nothing els 1 
to be the source of law, and because they have been adopted and acted upon 
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as authoritative by such persons, and because their being founded on the Veda 
is probable. 

€ \ TOT* I 

JIW^V II 

?rPw*f qTt«rer-yTi nct . 11 

T*1*t 9TSTTmT*t * B^TTTT || 

TO-TI ?o-f c « 

9. The holy country lying between the holy rivers Sarasvati and 
Dfishadvati is c died Brahmavnrta the custom in that country, which has 
come down by immemon d tradition and obtains among the castes pure and 
mixed, is called approved usage — Manu, 11, 17-1 . 

fcft n nw nw *t5**t: ii 

99 A || 

Pelf mnrrr^J p^iurr^'jepww: i 
r R <ffr*‘ pMutro ii 

*1 Tmrfar***T^r i 
Tnmrr* wait* TriftfiifT n 

ftnrfr-mwfan' n 

WTftf *lft P«r RMT 47 T: 1 
9 if fl Tftpft %*1 *' AX. II 
tmT*f T* «*<*<*: I 

-ffffT* TT II 

Tl H II 


10 Next in holiness or posilion to Brahmavarta is' the'eountry called 
Brahmarshi consisting of Kurukshetra, Matsya, Panchala and Shrasena. From 
a Brahmana born in this country all men on earth should learn their respective 
usages The country lying between the Himavut and the Vmdhya mountains 
and to the east of Vinasum Ik* place where the Sarasvati disappears and to the 
west of Prayaga 1 t , Allahabad is called Madhya-desa or the middle country 
The country extending \.a the eastern, and to the western oceans and lying 

between these very mountains the wise call Aryavarta. Where the black 

antelope lives naturally, that is known as the sacrificial country ; beyond the 
same is the country of the Mlechchhas. These countries, the twice-born 
persons should take care to dwell in if bom elsewhere , but a SUd.a may live 
anywhere, for the Sake of maintenance —Mann, 11, 19*24 


Approved 

usage 


Aryavarta 


according to 
Manu, 



ind 

Vasishtha 


Custom 


when con- 
trary to 
texts of 
law 
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| * TT^TTn, ^ ^ 

q%*rT., * pf ci gl uwm rt i twrnjH i 

WTO^HrtwTwrai, trn^ *t *^s«nft *TRT***W?i h 

*f*re: i TmTWT^ 11 

ii Those laws and those usages that' are observed tn the lOttnhy on the 
south of the Himavit and on the north of the the Vindhya, all those ought to 
be followed but not the 1 iws prevailing among the Mlechchhas, that are 
different from these I his country be noun Hnncvat and Vindhya is called 
Arylwarta ; some say this country is hunted to that which lies between the 
Ganges and the Y iniuna, or extends so fir as the black antelope ro ims, where 
spiritual pre-eminence ob'ants — Vasistha, Ch I 

?s> i tir v ^nsrfwf?r i 

cT*f * *T^T T*T^ II 

sr — ? i ii 

1 2 . Whatever customs, practices and family usages prev ul in a countiy, 
shall be preserved mt ict, when it comes under subjcition by conquest — 
Yhjn ivalky i, i, 343 


? ? I *ft*T*l ^T^TTt ^T*T<v« 5ff | 

H cfft*T3 * WVl II 

5^ ?n*f «Tf%«r *t i 

v to ftfijrft ^ v vwf * 11 

13 But if iny usage required by utility is established in a locality 
conltary to the written texts of low, it should be practised therein only, but not 
in any other district Whatever customary law is prevalent in a district, 
in a city, in a town, or in a village, or among the learned, the said law though 
contrary to the Smritis must not be disturbed — Devala, cited in the Paras ara- 
Mhdhava 


t*s 1 grorffri arwtn i 

Sfai tTWTTUlHT; I 

s to s»r. n 

imifif 
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14. Apastamba has briefly expl lined the reprehenslbility or non 
reprehensibility of all such usages as are contraiy to the written trxls of law 
by referring them to different lor ilities By these usages they do not become 
liable to censure, who have got them by tradition, ind whose predecessors 
used to practice them , others, however, arc not so, but become guilty of viola- 
ting tkt written texts of law, if they practise those mages 

This is stated as the opinion of others, by Kumanl 1 Swamin who himself 
maintains the invalidity of such usages, m his Tantra-V.\rtika, first chapter, 
third Phda or Section, 


I *rmr$T: Trrcifl | 

WTVf 'fT«T TK MTT14?f II 

* vfapu || 

wffT*nVTW tnsi^ir **ctw j 

*TK 1 % f 1 II 

ure^i? 4 7^, wi s 11 

Him RfcTSTTO T 111 «. =<f | 

TicTjl 

> 

15 Eighteen Ptiranas arc ennmer ited^by those versed in the Piuanss — Eighteen 
the Briihma, the PUJma, and the V ushnava, the Satva, Bhhgiviti, likewise, Puranas 
another is the Nhradiya, and the Mtirk indeya is the seaenth, and ,the A’gne>a 
is the eighth, likewise, the Bhavishya is the ninth, the tenth is the Brahma- 
vai\ irta, the Lainga is ordained the eleventh, and the Varaha is the twelfth, 
and the Skhnda is the thirteenth, in this enumeration the V«\mana is the 
fourteenth, the Kaurma is ord uned the fifteenth, posterior to these are the 
Matsya, and the Ghruda and the Br ihnund 1 In all these the subjects dealt 
with are, the creation, the second iry creation, the dynasties of got s, sages and 
kings, the ages of the world, as well as the career of the dynasties — Vishnu- 
PurJina, in, vi, 21-25 

x < 1 toto* 1 


1 0 . In case there be two contradictory precepts of the Sruti or of the Conflict be- 
Smriti, they are reconciled thus, — different cases are to be assumed to which ^d^mn'ti* 1 
they are resfectively applicable but if there be a conflict between a teat »f the ' * 

Sr^ti and ene e/tha Smriti, the Sruti alone must prevail 
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17. But in a case of conflict between two passages of the Smriti, recon* 
dilation based on usage must prevail • but the rule is, that the sacred books 
on law are more weighty than sacred books on politics.*»*Yhjnavalkya, li, 21, 

1 3^**1 f?(UTHT»rt to fr?pt t 

^fVcT’ toR|*TTI — 

fl» M 


18 When there is a conflict between the Sruti, the Smriti and the 
Purkna, the Sruti must prevail but in a conflict between the latter two, the 
Smriti must prevail —The Code of Vyksa, 1, 4 

l ^1^*1 *nrer i 
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19. Practice with care what is lawful, by body, mind and speech, but 
practice not that which is abhorred by the world, though it is ordained in the 
Sacred Books , for it secures not spiritual bliss — Yhjnavalkya, 1, 156 

\o I ^ 1 

H*s?- , *rraT-*y)iiK: ft^rTT^r*t 11 

f^«ii»tiH^ 1 

*nft*sn 11 

ct*it toi' qrrownnT«*rai 1 
^TirgciBTT; *r 11 

fNr" *rm' sr^iW 1 

*r^rwT?nm?f ?pn *r* 3 *T || 
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20. But practise not what is abhorred by the people, though it is ordained 
in the sacred books , for, it secures not spiritual bliss Taking sea*voyage , 
carrying a waterpot by students , likewise marriage by regenerate men of 
damsels not belonging to the same tribe"; procreation of son on a woman by 
Jipr husband’s younger brother slaughter of cattle for enteitaining honouiejl 
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guests; offering of flesh*meat in ancestor-worship , retirement to a forest 
or adoption oj She thitd order of lift. , gift over again of a daughter once given 
In marriage though still a virgin to another bridegroom , study of the Vedas 
for a long time , man-sacrifice ( horse sacrifice ceaseless walking with 
Intent to die ; and likewise cow-sacrifice these practices though permitted 
by the sacred books, the wise declare avoid »ble in the Kali age — Vnhan- 
Nkradlya-Purana, xxn, 12 -t 6. 


X? I xr 1 

^ MIX! -fitiS | 

VlWITTfT, »IW?I ^^TTfcT^Trr: I 

*pxft*r*IT*^X | 

^tXTqH7Sl ,# Xi%TT^t . | 

f^f^cl?TTf*T Xf**hfa ^TXWTX^faiT^f . 1 
»rfn II 


2i. Recognition of sons other than the Aurasi and the Dattaka , parti- Same 
cipation by a Ihahmana of food from the following description of SUdras 
namely, bis si ive, bis cowherd, bis f unily-friend/and the cultivator of his land 
delivering half the produce, pilgrimage b> a householder to a very distant 
holy place , participation by the Brahmanas and the like, of food prepared by 
a Shdra , suicide by f tiling from a precipice or by cremation , likewise 
suuide by a person extremely old or the like — In the beginning of the Kali 
age, these practices have been prohibited ifter consideration by the learned 
for protection of the people for, a convention also, made by the virtuous, 
has as much authority as the Vedt — A’ditya PuiUna quoted by Kaghunandana. 
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22 fn his Court of Justice, either sitting or standing, holding forth Ms 
right arm, unostentatious in his dress and ornaments, lit the king, ever) day, 
decide, one after another, causes of suitors, separately classified under 
eighteen Forms of Action, by rules founded on Local Images and Codes of 
Law. Of these /onus of At/ion the first is the Recovery of Debts, theothers 
are,— {2) Deposit and Pledge, (3) Sale without Ownership, (4) Joint Concerns 
or Partnership, (5) Resumption of Gifts, (6) Non-payment of Wages, (7) Breach 
of Contract, (8) Rescission of S de and Purchase, (9) Dispute between the 
Owner of cattlt and the Shepheid, (10) Dispute rcl iting to Bound iries or 
Trespass, (11) Violence consisting of Assault, liai and Violttue eonsisting of 
Abuse or Slander and Defamation, (13) Theft, (14) Force consisting of > obbtry, 
hurt orviolenct on women, (15) Adultery, (16) Duties of Min inti Wife, (17) 
Partition and Inheritance, and (18) Gambling and Betting —these ire in this 
world the eighteen'foundations upon which litigition n sts— Maim, vm, 2-7 
Nltrada has added another Foini of Action c died ur Miscel- 

laneous, which includes various matters that t innot come under those 
declared by Manu, and in which the Aition irises it the nistani e of the king 
The first and the last lines of Nhrudi's description of it lie as follows — 


V! I S^nrirfl | 

W rp[ tJTTcT || 

23 In the Miscellaneous Form of Action, the litigation depi nds upon 
the king Whatever is not considered in the fortgoing Forms oj Ait ion, ill 
that, would come within the Miscellaneous Form of Action 

\8 1 X T lW T llfe : TC II 

w 11 


24 If a person wronged by others in a way contrary to the Smriti or 
Custom complains to the king, then arises a Cause of Action — Yajmval- 
kya, 11, 5 
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Divine origin of laws — The Hindus believe their Origin of law 

law to be of divine origin, and they believe this not onlyof what 
Austin calls the laws of God, but positive law also is believed 
by them to have emanated from the Deity. The idea of Sover- 
eign in the modern juridical sense was unknown to them. 

They had kings, but their function was defined by the divine 
law contained in the Smritis, and they were bound to obey 
the selfsame law, equally with their subjects. By this original 
theory of its origin, the law was independent of the state, or 
rather the state was dependent on law, as the king was to be 
guided ia all matters connected with government, by the 
revealed law, though he was not excluded from a control over 
the administration of justice The king being theoretically 
the administrator ofjusttce his decrees must have been recog- 
nized as binding on suitors from the very earliest times. And 
this gradually introduced the view recognized bycommentators 
that royal edicts in certain matters have as much binding 
force as divine law, should the former be not repugnant to the 
latter. 

Those that are not inclined to accept the Hindu idea of a 
divine origin of laws would have no hesitation to allow that 
they are based upon immemorial customs and usages, and call 
them the unwritten laws of India, and as being the law of 
the majority of the population, these may be deemed the 
Common Law of the country. But the Hindu law is not now 
the territorial law of Hindustan In Hindu times the validity 
of customs was admitted, so the law of inheritance, marriage, 

Ac., uoder the Smritis, Was not purely territorial. The Hindus, 
however, had a complete Code of laws, both Adjective 
and Substantive, and the latter was discussed under eighteen 
heads called topics of litigation , which resemble he actions 
of the English Common Law. 
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The earlier notion of lav? was gradually modified to a certain 
extent, as may be gleaned from the remarks of the commenta- 
tors. And the conception of positive as distinguished from 
divine law, presented to us by the commentators, nearly appro- 
aches the ideas of modern jurisprudence. 

The sources of law.— The term 'source of law* is used 
in two senses : in one, the Deity according to the Hindus, and 
the Sovereign according to modern jurisprudence, is the 
fountain source of law $ and in the other sense, the term mean* 
that to which one must resort to get at law, in other 
words, the evidence or records of law which one is to study 
for the purpose of learning law. In this sense, the sources of 
Hindu law are the Sruti, the Smriti, and the Immemorial 
and approved Customs, by which the Divine will or law is 
evidenced. 

8rutl, — The Sruti is believed to contain the very words 
of the Deity. The name is derived from the root sru to hear, 
and signifies what was heard. 

The Sruti contains very little of lawyer’s law : they con- 
sist of hymns, and deal with religious rites, true knowledge and 
liberation. There are, no doubt, a few passages containing an 
incidental allusion to a rule of law, or giving an instance from 
which a rule of law may be inferred. The Sruti comprises the 
four Vedas, the six Vedangas, and the Upanishads. ( a ) 

The earliest sacred books are the Vedas. These were 
compiled and arranged in the present order by Krishna- 
Dvalpayana, the son of Parasara, who obtained the surname of 
Veda-Vyasa, that is, compilor of the Vedas. He distributed 
the Hindu scriptures into four parts, viz., Rik, Yajur, Sarifen 
and Atharvan, The Rik-Veda praises either a God, ora 
thing or the instrumentality of a thing for pleasing the Gods. 
The Yajur-Veda relates chiefly to sacrifices. The Sama- 
Veda consists of prajers composed in metre and intended to 
be chanted at sacrifices. The Atharva-Veda contains hymns, 
incantations and forms of imprecations for destroying or 


(a) Text No 5 
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injuring enemies, and prayers for safety from enemies or for 
averting calamities. As the idea of injuring another, be he 
even an enemy, is opposed to the spirit of Hinduism, the 
Atharva-Veda was not much respected and came to be regard- 
ed with disapprobation. It is for this reason the Smritis 
and other sacred books refer to three Vedas only, the Atharvan 
being suppressed. 

The Vedangas or appendages to the Vedas came into 
existence in the post-Vedic period. These are six in number 
via., (i) the Siksha or orthography and orthoepy ; ( 11) the 
Kalpas or treatises dealing with ritual , (111) the Vyakarana 
or Grammar ; (iv) the Chhandas or prosody ; (v) the Jyotisha 
or Astronomy , and (vi) the Nirukta or lexicon. In order to 
read, pronounce and understand the Vedas properly, and to 
make use of them for sacrifical purpose*, one must study the 
Vedangas. These, however, cannot be regarded as sources 
of law. 

The Upanishads are denominated as the Vedanta or the 
concluding portion of the Veda and embody the highest 
principles of Hindu religion, referring to which Schopenhauer 
says, — “In the whole world there is no study so beneficial 
and so elevating as that of the Upanishads. It has been the 
solace of my life, it will be the solace of my death." 

8mriti,— -The Smriti means what was remembered \ and is 
believed to contain the precepts of God, but not in the langu- 
age they had been delivered. The language is ofhuman origin, 
but the rules are divine. The authors do not arrogate to them- 
selves the position of legislators, but profess to compile the 
traditions handed down to them by those to whom divine 
commands had been communicated. 

The Smritis are the principal sources of lawyer's law, 
but they also contain matters other than positive law. The 
complete Codes of Manu and Yajnavalkya deal with religious 
rites, positive law, penance, true knowledge and liberation. 
There are some that deal with positive law alone, such as the 
Code of Narada, now extant Many others contain nothing of 
Civil law. The Smritis a*, a whole deal with man as a being of 
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infinite existence, whose present life is like a point in a 
straight line infintc in both directions. 

It should be noticed that writers on the Mimansa system of 
Hindu philosophy discuss the question: — Why should Smritis 
•composed by human beings be taken as evidence of Dharma 
or Law, of which Revelation is admitted by all to be the only 
source ? They maintain that the Smritis must be inferred to be 
founded on lost or forgotten Sruti, inasmuch as they are com- 
piled from memory, and are declared as embodying binding 
rules of conduct, by the sages who were perfectly familiar with 
the Vedas, and who admitted the Sruti alone and nothing else, 
to be the foundation or evidence of law ; and as they have 
all along been adopted and followed in practice by the sages 
as well as by other persons learned in the Vedas and enter- 
taining the same view with respect to the origin and source 
of Law. They also notice an objection that may be raised to 
this, namely,— Why then have not, the very words of the 
original revelations that are supposed to be the foundation of 
the Smritis, been preserved ? And they refute it by saying 
that human memory being frail, there is no wonder that 
precepts should be remembered while the exact words in which 
thay had originally been expressed might be forgotten. There 
is a great distinction between the sacred literature dealing 
with rules regulating the conduct of men in this world as 
members of society, and that relating to purely religious 
matters ; the piecepts of the former are observed in practice, 
while the latter is rather theoretical in character, the wording 
of which was therefore of greater importance than that of 
the former. The rise of different S&kh^s or schools of Vedic 
literature affords evidence of the loss of the exact wording 
of portions of the latter kind of Revelation, since parts of 
the Vedas, found in one S4kh& are wanting in others, showing 
that when the Vedic literature used to be handed down by 
tradition, parts were omitted by different S&kh&s with a view 
to lighten the burden on the memory of students : and the 
practice with the teacher of a particular S&khi, who was 
familiar with the other S&kh4s also, was not to teach to a 
pupil of his own S&kh&, the exact wording of those portions 
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of other S&kh&s, that were wanting in his own, but to give 
their purport in his own language, so that the same might 
not be mistaken as part of his own S&khA 

It is worthy of notice that the inference set forth above 
forms the foundation of the authority of the Smritis. When 
this inference cannot properly be made with respect to a parti- 
cular precept of Smriti, the same must be disregarded 
as spurious. Thus, if a Smriti is in conflict with Sruti, it must 
be rejected as being not founded on Revelation. Similarly, a 
passage of Smriti, the origin of which may reasonably be attri- 
buted to the covetousness of priests, or to the selfishness or 
the like improper motive of some persons who might introduce 
any interpolation in it, cannot be regarded as authoritative, 
but should be discarded as a fabrication and interpolation. (6) 

Dharma Law &, Sources — The word dhattna is generally 
rendered into Law and includes all kinds of rules religious, 
moral, legal, physical, metaphysical or scientific, in the same 
way as the term Law does, in its widest sense. The word is 
derivtd from the root dhri to hold, support or maintain, and 
it means law, or duty, or the essential quality of persons or 
things. By the term dhattna is understood the rules whereby 
not only mankind but all beings are governed , it also imports 
duty or distinctive feature of beings implying subjection to, or 
contiol b) the ru!e’> I'he term S/nistta is derived from the 
root S/tas to teach, enjoin or control and means teacher. The 
Sruti and the Smriti are comprehended by the term Dharma - 
shdstra in its primary sense, inasmuch as the objects of both 
are to teach of rules or duties. But the word Dharma-shdstra 
is often used to designate the Smritis alone, with a view to 
mark their practical importance : thus Manu says,— 
f^prt * wf%: | 

which means,— “ By Sruti is known the Veda, and by Smriti 
the Dkarnia-shdstra ,’ J 

The Vedas are rather theoretical than practical The 
Upanishads deal with theology and the means, implying 
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(6) See Text No 8 
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esoteric Hinduism, whereby a person may attain moksha or 
liberation of the soul from the necessity of repeatedbirths and 
deaths, and its restoration to its original state of ( 
or) Existence, Knowledge and Beatitude- -the Sutnmunt 
Bonum of the Hindus. While the Smriti lays down rules 
relating to sacramental and other religious rites, and positive 
law, and pollution, penance and theology intended to be practi- 
cally observed by men in the course of their lives ; and in 
doing so, it embodies, in modern Sanskrit, many of the rules 
of the Sruti ; and accordingly the term Dharma-Shastra is 
applied to it with a view to thrust into prominence its impor- 
tance in a practical point of view. 

Dharma is defined by Jaimini the founder of the School 
of Hindu philosophy, called/V/m? (prior) Mimhnsh to be the 
means of attaining the desirable ends of man, knowable from 
the Vedic precepts alone, ( c ) Theends of man or wtml: 
are, four, namely, — or Religious merit 
securing heavenly happiness after death Wealth, Desirable 
objects other than these, and Moksha or liberation from 
metempsychosis or Restoration of the soul to its own real 
state of or ) Existence, Knowledge and Beatitude, 

the realization of which is prevented by MAya or illusion. It 
should be noticed that the term u Desirable objects’ 1 includes 
the other three of the group of four, but they are separately 
mentioned to indicate the importance attached to them by 
different persons. 

The term Dharma , therefore, includes not only what are 
conveyed by the term Law in its widest sense, but also 
persons and things that may be the means of attaining any of 
the desirable ends. And positive law which is conducive to 
the welfare and well-being of people, is comprehended by the 
term “ Desirable objects,” 

In the English translation of the original texts, the word 
Law is generally used as equivalent to Dharma , leaving out 
of consideration any thing else comprised by it according to 
Jaimini. And that appears to be the sense m which the word 
is generally used. 


(c) T^xt No 6. 
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It is in this wide sense, that the sources of Dharma or 
law are • (t) the Sruti, ( 2 ) the Smriti, and ( 3 ) the Immemorial 
Customs. The first, though of the highest authority, is of very 
little importance to lawyers The last again are of very great 
importance, as being the rules by which the people are actually 
guided in practice, and their value has come to be specially 
recognized under the British rule, and authorized records of 
customs of various localities have been compiled. They over- 
ride the Smritis and their accepted interpretation given by an 
authoritative commentator, should these be inconsistent with 
them They prove that the written texts of law are either 
speculative and never followed in practice, or obsolete. The 
Hindu commentators have not, except in a few instances, 
devoted much attention to these umecorded customs and 
usages, though they recognize their authority as a source of 
law. They have confined their attention to the Smritis alone, 
which constitute the primary w,itten sources of law. The 
customary law will be discussed later on. 

The exact number of the Smritis cannot be stated, as many 
of them arc not extant, being either lost or unprocurable. 
From the quotations in the various commentaries one can 
make a list of the Codes. Most of them are written in metre, 
and a few in both prose and metre They do not appear to 
have been written at the same time, nor do they lay down 
the’selfaame law; and a process of development may be per- 
ceived in them. Thus there is conflict of law as laid down in 
the different Codes on various matters. 

Conflict of law and Commentaries - Conflict of law, 
however, is opposed to the theory of its divine origin, from 
which perfect harmony between the different Codes must 
necessarily be xpected. The conflict between the Smritis, 
seeming or reaT, has given rise to the commentaries or digests 
that are called Nibandhas. Conflict between the Shastras, 
however, is admitted and the mode of reconciling them is 
pointed out thus : — '* When there is a conflict between two 
terfts of the Sruti or of the Smriti, they are to be presumed 
to relate to different cases; but where a text of the Sruti is 

H. L. 3. 
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opposed to one of the Smriti, the former must prevail.* ( d ). 

Scope of Shastras.— This admission of the existence 
of conflict of law, opposed to the theory of its origin, has 
landed the commentators upon a difficulty, which they attempt 
to get over in the following way — The proper object of the 
ShAstras, say they, is to teach of things that lie beyond the 
scope of human reason , what men would do or refrain from 
doing of their own accord from purely human motives, need 
not be laid down in the ShAstras ; accordingly they classify 
the precepts laid down in the Shastras thus . where a precept 
forbids men to do what they may do under the natural im- 
pulses, it is called a Ntshtdha or prohibition ; but where a 
precept enjoins men to do a certain thing, when no reason 
could be suggested for doing it, it is called an UtpattUvtdhi 
or an injunction creating a duty, and a precept regarding 
what men may do, of their own accord, may come within the 
purview of the Shastras, if it enjoins that act at a particular 
time or place : such a precept is called a Ntynma-vtdht or 
restrictive injunction , there is a third kind of vtdht or injunc- 
tion called PansankJiyti which is an injunction in form, but a 
prohibition in purport, as for instance, — “ Man shall eat the 
flesh of the five five-clawed animals,”— which means, that 
man shall not eat the flesh of five-clawed animals excepting 
that of the five specified ones , but precepts that do not fall 
under any one of the above descriptions are called Anuv(tda y 
superfluous rules that need not have been laid down in the 
SbAstras. 

Positive law and Shastras —-The Commentators do, 
either expressly or by necessary implication, hold that the 
Shastras in so far as they deal with positive law, are generally 
Anuvhda or supetfluous, inasmuch as the rules of positive law 
are deducible from reason, in other words, from a considera- 
tion of what best conduces to the welfare of the society and 
Suits the feelings of the people This is proved by the sys* 
terns of law obtaining among non- Hindu peoples who are 
utterly ignorant of the Shastras. They do, in fact, draw a 
distinction between positive law on the one hand, and the 


( d) TMts Nos. iG— 18, 
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, rules of religious or moral obligation on the other, 

Thus the author of the Mit&ksharA [e) cites and follows a 
text which runs thus ' "Practise not that which is legal, but 
is abhorred by the world, for it secures not spiritual bliss.” 
This text does virtually suggest the maxim Vox popult at vox 
Dei and maintain that popular feelings override an express text 
of law contained in the Shastras, taking of course, the term law 
in the limited sense of lawyers. 

Factum valet.— -On the very same principle does rest the 
so-called doctrine of factum valet quod fieri non debuit 
/what should not be done, yet being done, shall be valid), 
usually though not correctly, thought to be peculiar to the 
Bengal School, and enunciated for the first time by the author 
of the Dayabh&ga, the founder of that School. For, it has been 
held, and correctly held by the Privy Council in the case 
of Wooma Date , (/) that the doctrine is recognized by the 
Mit&kshara School also. There appear to be considerable 
misconception and difference of opinion as to what was 
intended to be laid down by the author of the D^yabhaga 
in the passage— 1 ft which means, 

“ A thing tor the nature of a thing) cannot be altered 
by a hundred texts.” The rule intended to be laid down 
may be thus formulated *— An act or transaction done by 
a man in the exercise of a right or power, natural or recognized 
by law, cannot be undone or invalidated by reason of there 
being texts in the Shastras prohibiting such act or transaction. 

The above passage of the D&yabh&ga, was rendered by 
Colebrooke into, — “For a fact cannot be altered by a hundred 
texts/' The founder of the Bengal School holds that an aliena- 
tion by a father or a co-heir, of his self-acquired immovable 
property or of his undivided share in joint-family property, 
respectvely, is perfectly valid, even when made without the 
consent of his sons in the one case, or of his co-sharers in the 
other, notwithstanding texts of law requiring such consent, 
And in support of this position he sets forth the above reason. 
His argument is this '—Ownership consists in the power of 

( ) Mit 1. 3, 4, 

(/) 3 $87 5 t A, 40, 53 , see also Ganga v. Lefchraj 9 A, 253, 292-29$ 
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dealing with property according to pleasure ; it cannot but be 
admitted that the father and the co-heir have ownership 
respectively, in the self-acquired immovable and in the 
undivided share, anrl consequently power of alienation • hence, 
the nature of the thtnp, i e , ownership, or its incidents such as 
sale or other alienation, cannot be affected by a hundred texts 
prohibiting alienation without consent , such texts therefore, 
are to be taken as admonitory but not imperative. Of the 
same effect are texts prohibiting gift or other alienation of 
the whole of his property bv a man having wife and children 
to support Parallel to them are passages forbidding the gift 
in adoption, of an only son by a person m the exercise of 
patria potestas or parental property in a child This is one 
of the many principles upon which commentators differentiate 
between rules of legal and religious or moral obligation, which 
are blended together in the Codes of Hindu law. 

There is no real difference between the two Schools, as 
regards the tests for distinguishing the rules of legal obligation 
from those that are merely preceptive. The Mitakshari rule 
that a co-heir cannot alienate his undivided coparcenary inter- 
est in joint property without the consent of his coparceners, 
is a necessary logical consequence of the doctrine that co-heirs 
are joint tenants, and not tenants in common as in the Bengal 
School. Hence the distinction in this respect does not support 
the opinion that the doctrine of factum valet is not recognized 
by the Mitakshara School to the same extent as in Bengal 

This scope of this maxim has been discussed by the 
Bombay and Allahabad High Courts. The Bombay High 
Court has said “In ca 3 es in which the Sh^stra is merely 
directory and not mandatory, or only indicates particular 
persons as more eligible for adoption than others, the maxim 
may be usefully and properly applied, if the precept or recom- 
mended preference be disregarded ” (g) In an elaborate judg- 
ment Mahmood, J , of the Allahahad High Court has said : 
“In the case of adoption there are of course, questions of 
formalities, ceremonies, preference in the matter of selection, 

(f) Laksmhpp\ v Ramava, 12 Bom II C R 364, 398 See also Gopal v, 
Hanmant, 3 B 271, 293 , Dharma v Ramknshna, 10 B 80, 86, 



C. I, S, 2, SS. I] PRACTICES FORBIDDEN 2l 

and other points which amount to moral and religious 
suggestions. Such matters, speaking generally, are dealt with 
in the texts in a directory manner, relating to what I may 
perhaps call the Modus operandi of adoption To such 
matters, which do not affect the essence of the adoption, the 
doctrine of factum valet would undoubtedly apply upon 
general grounds of justice, equity nd good conscience and 
irrespective of the authority of any text in the Hindu law 
itself.” (A) 

The following learned observations of the Judicial 
Committee on this maxim are instructive and should be care- 
fully read j — “their Lordships ought to state their concurrence 
with the learned Chief Justice m his remarks on the so-called 
doctrine of factum valet That unhappily expressed maxim 
clearly causes trouble in Indian courts. Sir M Westroop is 
quite right in pointing out that if the factum , external act, is 
void in law, there is no room for the application of the 
maxim. The truth is that the two halves of the maxim 
apply to two different departments of life Many things 
which ought not to be done in point of morals or religion are 
valid in point of law. But it is nonsensical to apply the 
whole maxim to the same class of actions and to say that 
what ought not to be done in morals stands good in morals, 
or what ought not to be done in law stands good in law.” (i) 
But the doctrine of factum valet, however, does not ever 
excuse the violation of a legal rule (j) 

Practices to be eschewed in Kali age —So also Raghu- 
nandana in his treatise ou Marriage (.Udvaha-Tattvat prohibits, 
contrary to the Smritis and the earlier commentaries, the 
intermarriage between different tribes, and in support of this 
position cites a passage from the A’ditya-Purima, which after 
laying down that certain practices including intermarrige, 
though authorized by the Sh&stras, are not to be followed in 
this Kali age, concludes thus — “In the beginning of the Kali 

(h) Ganga v Lekhraj, 9 A 253, 29C-297 

(*) Sri Balusu v Sri Balusu, 22 M 398, 423 26 I A 113, 144, see also 
Bhagwant v Murari, 15 C W N 524, 535 15 C L J 97, 108 7 I C 427 
(/) Budansa v Fatma, 26 M L J 260, 266. 15 M L T 107 , 22 I, C, 697, 
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age these practices have been prohibited after consideration 
by the learned for the protection of the people : and a 
convention eome to by the virtuous hat as much legal force 
as a text of the Veda ” (h) 

Thus we see that the rules of the Sh&strasin so far as they 
relate to secular as distinguished from purely spiritual matters, 
are not inflexible, but may be modified or replaced if repug* 
nant to popular feelings, or if in the opinion of the learned the 
exigencies of Hindu society require a change. The Shkstras 
therefore, do not present any insurmountable difficulty in the 
way of social progress, and Hindus may re-constitute their 
society in any way they like withont renouncing their 
religion. 

Puranas.— The above quotation from the A'ditya-Purkna 
shows that the PurAnas also are considered by the later 
commentators as a source of law. Jurisprudence, however, does 
not come within the scope of the subjects that are, according 
to the Puranas themselves, dealt with in them. ( 1 ) They are 
voluminous mythological poems professing to give an account 
of the creation, to narrate the genealogy of Gods, of ancient 
dynasties and of sacerdotal families, to describe the different 
ages of the world, and to delineate stories of Gods, ancient 
kings and sages; and in doing so they also relate religious rites 
and duties. These works are said to have been composed by 
the celebrated Veda-Vyksa or compiler of the four Vedas, 
and are enumerated in some of the Pnrknas to be eighteen in 
number. But there are many other works of the same kind, the 
authorship of which is not attributed to Vyasa, which appear 
to have been written subsequently, and which are on that 
account styled Upk Purknas, and are respectively deemed 
supplementary to one or other of the eighteen Puranas. The 
Purknas are not considered authoritative so as to override the 
Smntie, but are deemed to illustrate the law by the instances 
of its application, that are related by them and are looked 
upon as precedents, (m) With respect to their authority in 
matters of positive law, Professor Wilson rightly observes that 


0 £) Text No 19. 


(fl Text No 12 , 


[rrt) Text No 18 
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“the Pur&nas are not authorities in law , they may be received 
in explanation or illustration, but not in proof.” It should be 
observed that the doctrine of prohibition in the Kali age, of 
certain practices which are authorized by the Smritis, is 
enunciated by some of the Upa-Puranas, and cannot, there- 
fore, he entertained by our courts, if the Pur&nas are not 
authorities in law. 

Sub*Sec ii-CUSTOMS 

What are Customs Divine will is evidenced also by 
immemorial customs, indicating rules of conduct , in other 
words, such customs are presumed to be based on unrecorded 
revelation. Manu and Yajnavalkya declare : apptoied 

custom or usage, to be evidence of law Some of the other 
sages use the term ftreHTC’ meaning usage of the learned 
instead of, and as equivalent to, the said expression ^Hrc : 
meaning approved usage or usage of the virtuous. By that 
term are to be understood the traditional usages prevailing 
in a particular locality, which, according to Manu, is Brahmu- 
Varta or the country between the two rivers Sarasvatt and 
Drishadvaliy but which, according to other sages, is extended 
so as to include according to some the whole of Northern 
India between the Himalaya and the Vmdhya mountains 
excluding the Punjab and probably the Eastern part of 
Bengal. Although from the explanation of these terms, as 
given by some of the sages, they seem to be limited to the 
usages of those that are virtuous and versed m the sacred 
literature, yet as the usages prevailing among tradesmen, 
artisans and the like are maintained by the sages themselves 
to be binding on them, they are not to be taken as limited or 
qualified in that manner. The limitations or qualifications, 
however, may be taken to be intended to exclude immoral 
customs. 

The subject of immoral Customs and usages is not free 
from difficulty. There are certain communities in India, 
whose existence itself may be attributed to vice and want of 
todrals, as for instance the dancing girls and the women of the 
town. The Hindu law recognizes the prostitutes as forming 
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a separatecommunity and existing from immemorial times, 
and lays down rules relating to disputes between them and 
their paramours The existence of such a class is deemed by 
the Hindus to be conducive to the welfare of their society, and 
necessary for the preservation of the chastity of women so 
highly valued and jealously guarded by them There are 
usages among these unfortunate women, that appear immoral 
to us, although they may be conducive to their happiness, for 
instance the practice of the adoption of daughters. These 
outcasted women, most of whom have none to call their own, 
have recourse to adoption to secure a relation who would 
look after them in old age, although the minor girls so 
adopted may have to lead vicious lives thus this practice 
looked at from their point of view, appears to be unobjection- 
able , but from the other, it appears unmoral There is 4 
conflict of rulings with respect to the recognition by the 
Courts of Justice, of this usage as well as a few caste-customs 
such as that authorizing a woman to abandon her husband 
and re-marry without his consent, and the usage permitting 
divorce and re-marriage by mutual consent of the husband 
and the wife (ft) 

But it should be observed that when the question comes 
before the courts for their decision, the mischief has already 
been done , and the refusal to recognize the usage serves no 
useful purpose, but in most cases involves great hardship by 
defeating expectations and disturbing settled arrangements 
of their property, intended by deceased persons to take effect 
after their death 

Customs and Smritis or Law —There is a difference of 
opinion among commentators on the Mlm&nsi with respect 
to the evidentiary force of customs and usages , some com- 
mentators are of opinion that usages give rise to an inference 
of being based on unrecorded or forgotten Sruti or Revelation, 
in the same way as Smritis do. While others maintain that 
ad the learned of modern times cannot be taken to have been 
so familiar with the Vedas as Manu and other sages were, the 


(») Sfee Mayhe f 55. 
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usages observed by the learned of comparatively recent times 
cannot give rise to an inference of being founded on Sruti, but 
can only give rise to an inference of being based on some now 
lost or forgotten Stnriti with which they may be presumed 
to have been familiar. Accordingly they hold that usages are 
inferior to Smritis, and must not be followed when in conflict 
with them. But agreeably to the former view usages and 
Smntis are of equal authority as evidence of law , and in 
case of conflict between them, the former must be taken to' 
be of greater force as being actually observed m practice 

This view appears to accord with reason more than the i 
other, and has been adopted by the highest tribunal which 
observes, — “ The duty therefore, of an European Judge who 
is under the obligation to administer Hindu law, is not so 
much to inquire whether a disputed doctrine is fairly deducible 
from the earliest authorities, as to ascertain whether it has 
been received by the particular school which governed the 
District with which he has to deal, and has there been sanctioned 
by usage. For, under the Hindu system of law, clear p\ oof 
of usage w ill outweigh the written tevt of the law," (o) And 
similar reference to usage is made by Legislature in Acts 
which provide for the administration of law, unless the usage 
is contrary to justice, equity and good conscience, or has been 
declared to be void. (J>) The Privy Council has held in the 
case of NeelkiLlo v tiecuJumdra (<j) that where custom is 
proved to exist it supersedes the general law, which, however, 
still regulates all outside the custom. This principle has been 
approved of by the same Board in the case of Tata Kuwait 
v» Chatuthhu}. (r) 

According to Hindu law and the decisions of the highest 
tribunal, the Indian courts are bound to decide cases agree- 
ably to such customs when proved to exist, although they 


(0) Collector of Madura v MootOo, 12 M I A 397,416 10 W R P C 17, 
see Muthusami v Masilamaiii, 33 M 342 20 M L J 49 5 I C 42 
(/) feombayi— Bom Reg IV of 1827, §26 , Art II of 18(4, § 15, Burma — At t X V II 
of 1875, & Si Centraf Provinces —Act XX of 1875, £ Si Madras — Act III ol 
1873 § 1C, Oudh —Act XVIII of 1876, S 3 , Punjab —Act XII of 18^8, (? I , 
Bengal -Act VIII of 1885, § 183 (?) 12 M I A 523 12 W R P C 21 

(t) 42 C 1179,1191 42 I A 192 22 C L J ^ 


19 C W N 1 1 19 29 M L, 
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may be at variance with the School of Hindu law, prevalent 
in the locality. This appears to be a most salutary rule, 
regard being had to the facts that many precepts in the 
Sh^stras are recommendatory in character, and that many 
innovations have been introduced by Pandits of the Maho- 
medan period, who were neither judges nor lawyers, in their 
commentaries on Hindu law. 

This resembles the view taken by German jurists, of 
customary law, and is opposed to that of Austin who main- 
tains that the rules of customary law become positive law 
when they are adopted as such by the courts of justice or 
promulgated in the statutes of the State. The great jurist 
seems to have been thinking of the state of things in England, 
and not in a country like India where there was no statute 
law, but where the entire body cf laws was based upon 
immemorial customs and usages, 

The Definition of Custom.— Custom is a rule which in a 
particular family or m a particular class of persons or m a 
particular locality, has from long usage, obtained the force of 
law. The Judicial Committee explained Custom thus: 
“Custom is a rule which in a particular family or m a parti- 
cular dihtrict has from long usages obtained the force of law. 
It must be ancient, certain and reasonable and being in deroga- 
tion of the general rules of law, must be construed strictly."^) 
But one must not suppose that customs as a rule are 
alwa) s in derogation of the general rules of law, for there may 
be many rules which custom only supplements. 

Division of customs — Customs may be divided under 
three heads, namelj . — (i) Local customs, (2) Class customs, 
and (3) Family customs 

1 Local customs Hre binding on all the inhabitants of a 
particular locality which may be the whole country, or a pro- 
vince, or a district, or a town, or even a village. 

2. Class customs are customs ot a caste, or of a sect, or 
of the followers of a particular profession or occupation such 
as agriculture, trade, mechanical art and the like. 


( ) HutfUibhad V Sheo, 3 I A. 259, 2% t 26 W* R P C 55* 



ESSENTIALS of customs 


e, I, s. 2, ss. ii] 




3. Family customs are confined to a particular family, 
such as those governing succession to an impartible Raj. 
Similar to them are the usages of succession to maths or relt. 
gicus foundations 

Essentials of customs. — Antiquity , certainty , reasonable • 
nfss and continuity are essential to the validity of a custotn,(/) 
On this subject the Judicial Committee observes as 
follows: “ Their Lordships are fully sensible of the impor- 
tance and justice of giving effect to long-established usages 
existing in particular districts and families in India, but 
it is of the essence of special usages, modifying the ordinary 
law of succession that they should be ancient and invariable 
and it is further essential that they should be established to be 
so by clear and unambiguous evidence. It is only by means of 
such evidence that the courts can be assured of their existence 
and that they possess the conditions of antiquity and ceitain- 
ty on which alone their legal title to recognition depends,” ( u) 
A custom, in order to have the force of law, must be 
ancient or immemorial . It is therefore important to consider 
what is to be deemed time immemorial . In England the 
expression ‘‘time immemorial,” or “time out of mind,” or “time 
whereof the memory of man mnneth not to the contrary,” is 
considered to denote legally the time commencing from the 
reign of King Richard the First, 1. <?,, A D. 1189, 

An opinion has been expressed that in this country the 
time of the Permanent Settlement should be taken as the 
limit, and it is asserted that there is no rule of Hindu law on 
the point. 

This assertion, however, is not correct. The Hindu 
lawyers have laid down a reasonable rule on this question. 
One hundred years is tlv* limit propounded by them What- 


<0 Mahamaya v Haridas, 20 C L ] 183 19 C W N 208 420,455 27 I 
C 400 , Sib Narain v Bhut, 28 C L J 148 (reasonableness explained) 

( u ) Ramalakshmi v Sivanantha, 14 M I A 570, 585-585 17 W R 553 I A 

Sup 1 , this was followed in Vannta v Vannichi, 51 M I, 11 F B See also 

Haearimal v Abani, 17 C L J 38,41 17 C W N. 280 18 1 C 625* 

Durga» Kaghunath, 18 C L J 555, 461 18 C W. N 55 20 I C 8m 

Ambalika v. Aparna, 45 C 835,857 23 C. W N, I'M. 29 C L.J 264. 
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ever is beyond a century is immemorial or out of mind of 
man whose span of life according to the Sruti extends to 
one hundred years only : accordingly everything previous to 
it must be beyond human memory and as such immemoriat.{v) 

Family and Local Customs — The foregoing obser- 
vations apply both to family and local customs • a family 
usage also must be ancient and invariable, and being in 
derogation of ordinary law must be satisfactorily and strictly 
proved. (w) 

But a family usage differs from a local custom in this 
that it may be given up and discontinued, and the discontinu- 
ance whether accidental or intentional will have the effect of 
destroying it On this sublet the Privy Council remarks — 

"I hi ir I ordslnps cannot find iny principle or authority for holding that 
*n point of ] nv a m innt r of dc scent of an ordinal y estate, depending solely 
on family lisige, may not be discontinued, so is to lit in the ordinary law |Of 
succession Such f irmly usages in m their nature different from i territorul 
custom which is the h <■ leu binding ill persons within the local limits in 
which it prev uls It is of the essenre of f imdy usages that they should be 
certain, invarl ible ind < ontmuoiis, and well-established discontinuance must 
be held to destioy them This would be so when the discontinuance has 
arisen from ucidental causes , ind the effect cinnot be less, when it h is been 
intentionally brought iboul by the concurrent will of the firmly ” (\) 

For the validity of a family custom it is not necessary 
that the family should possess an estate which is technically 
known as a Raj m the north of India or a Polhem in the south 
oflndia.(^) Great difficulty may arise to prove special 
custom of a single family and specially a family of no great 
importance, but none the less if the custom is proved it is 
valid (z) 

Creation of Custom —“No reason, even the highest whatso- 


(v) Mit , on Yhjnavalkya, n, 27 

(w) Nugender v Rughunith, W R (18^4! 20 , Chandika '• Mum, 24 A 273 
29 1 A 70 6 C VV N 425, Ambahka v Apaina, 45 C 835, 857 23 
C W N 160 29 C L J 254 

(1) Rajah Rajkishen Ramjoy, 19 W R 8, 12 1 C i85, 195 See a,s0 

Rao Kishore Mst Gahcnabai, 24 C W N 601, 610,012 37 M L J 5G2 
<j>) Chintamun v Nowlukho, 1 C 153 2IA 263, 2C9 24 W R 25^ , Shyama- 
nand v Ramikanta, 32 C 6,Parbalw; Chandarpal, 31 A 457 36 1 A 125, 
136 10C L J 216 13 C W N 1073 , Ambahka v Apama , supra In this 
conne ( tion see, Sahdi o v Kusuni, 27 C WN 901,908 2P 230 50IA 58 
37 c L J 369 44 M L j 476 25 Bom L R 560 , family custom 
recognized in India, Durga Devi v Sambhu, 29 C W N 106 P C 
(?) Bhan v Sundraibai, 11 Bom H C, 249, 269-270 ,JMuhammad v. Fidaygt 
l|n*nigsa, l A 723, 729, 
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ever, would make a custom or law, and therefore you cannot 
enlarge such custom by any parity of reasoning, since reason 
has no part m the making of such custom.” (a) Customs may 
be similar or contradictory, probable or improbable (b) 

Extinction of Custom.— But the non-existence of the 
circumstances which gave rise to a particular custom does 
not destroy the custom , (c) and this has been clearly 
explained in the case of Narendra Narayan Chowdhnr) Ql) 
Similarly the “mere cessation of services to which watan 
lands are attached, which are by custom impartible, does not 
ordinarily destory that custom.” (e) 

When a custom is based on the nature of a particular 
tenure and the nature of that tenure is subsequently altered 
the rule is also altered and the custom ceases to exist. (/) But 
from this rule it cannot be said that renewal of settlement by 
the Government wipes out a family custom of primogeniture (^) 
In the absence of evidence to the contrary, in case of a 
re-grant by Government of an estate which existed before, the 
existing incidents of custom befoie the re-grant, must be 
presumed to continue. (//) 

Customs and Usages —Although the terms Custom and 
Usage are often used as convertible terms, still sometimes a 
distinction is drawn between them, and the former is applied 
to those rules of which antiquity is an essential incident, and 
the latter is used to designate those that tnay be of recent 
origin, such as those relating to trade or agriculture. 

With respect to the nature and character of mercantile 
usage, the Judicial Committee observes — 

(a) Arthurs Bohenham, (1708^ 11 Mod 148, 161 88 E K 9157, quoted in 
Pradyot Kumar 1 agore v Gopikrishm, 37 C 322,326 n CL J 209 14 
C W N 487, S I C 243 

(b) Palamappa v Chockalinga, 1930 M 109 

(c) Eao Kishore v Gohenabai, 24 C W N 601, 610, 612 37 M L J 362 

(d) 50 C L J 267, 274 

(e) Rana Mahatab v Badan, 26 C W N 226 P. C 

(J) Rajkishen v Ramjoy, 19 W R 8 I C 186 followed in Narendra v 
Nogendra, 50 C L J 267, 274 

(?) Rao Kishore v Gahenabai, 24 C W N 601 37 M L J 562 , Narendrq 
v 'Naguidra/j«^« , see Martand, v Malhar, 55 C 403 P, C, 

(ft) Martand v. Malnar, sup 9 
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“There need# not either the antiquity, the uniformity or the notoriety of custom 
which in re'pect of all these becomes a local law The usage may be still in 
course of growth ; it may require evidence lor its support in each case j but in the 
result it is enough, if it appear to be so well-known and acquiesced in that it may 
be reasonably presumed to have been an ingredient tacitly imported by the parties 
into their contract ” ( 4 /) 

Agiiniltunl The same principles apply to an agricultural usage which 
usage may be of recent origin, lapse of a long period of time being 
not necessary for its growth , for instance, the usage of 
transferability of occupancy holdings may be established by 
evidence of transfers by the tenantry without the landlord’s 
consent uuder the Bengal Tenancy Act ,(?) and this power 
of the tenant has considerably been enlarged by the new 
Amendment of 1928. 

Evidence Relating to Custom — The evidence of custom 
must be clear and unambiguous, (j) and such as would prove 
antiquity, uniformity and continuity, (/) as well as publicity 
and also the conviction of those following tt, that they were 
acting in accordance with law The evidence of custom 
must be stiictly construed (/) 

The testimony of experienced and competent persons that 
certain acts done in accordance with a particular usage are 
held by them to be legal and valid, is admissible in evidence, 
provided that their statements are supported by examples of 
other acts done in accordance with the usage in question, (in) 
But evidence oral or documentary, as to statement of a deceased 
person, regarding the existence of a family custom is inad- 
missible, if such statement was made after the alleged custom 
was challenged (n) 


{hi) Juggomohunw. Mamchand, 7 MIA 269* 28 2 4 W R P C 8 I Suth 

P C 357 

it) Dalglish v Gu/uffer, 23 C 427 3 C W N 21 , Sec 183, Act VIII of 1883 

(;)Martandv M ilhar, 55 C 403 P C , Rajam v Nttai, 48 C 643, 718 

FB 32 C L J 333 25 C'W N 433 63 I C s°, Hararim il v Abani, 17 

C L ] 38, 41 17 CWN 280 18 I C G25 , Bhikabai v Maml il, 54 B 780, 

Hirabharti v Jamnibharti B u J ivar, 1929 B 35 

( 4 ) Durgi v Raghunath, 18 C L J 559 18 C W N 55 , Lachmi v 

Sangram, 14 I C 322 to A L J I3J , Punni v Chat, 1 O L J 319 2 IC G40 
Bhikabai v Manilal, i«//a 

(A Hurpurshad v Seo Dy il, 3 I A 239, ^85 26 W R P C 55 ( Durga v 
Raghunath, supia 

(m) Gopal v Raghupati, 7M H C R 250 

(») Ekradeshwai v Jamshwari, 41 I A 273 42 C 582,601 18 CWN 

1249, 1256 21 C I. J 9 27 MI J 373 12 A.L J 1217 17 Bom L R. 18 . 

25I C.417. 
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In cases of the custom of a class, the history of the class 
is to be considered, in order to establish the custom (0) The 
Privy Council in a case, in which the parties were not 
Hindus, lays down the rule that it ‘‘may be proved by 
general evidence as to its existence by members of the tribe or 
family who would naturally be cognisant of its existence and 
its exercise without controversy." (/>) 

Mercantile and agricultural usages need not be ancient, 
and they may be proved by the testimony of persons, who 
are in a position to know of their existence in their locality, (y) 

Instances of custom or usage, judicially recognised, afford 
evidence of their existence (r) A few instances of tran- 
sactions of recent date are not sufficient to establish a 
custom. (8) 

Onus — The burden of proof, as to the existence of a 
custom, rests on the person who sets up a custom contrary to 
law. (/) 

Customs not enforceable — Though a custom may be 
clearly established, it cannot be enforced if it is against public 
policy, ( u ) or is contrary to the express provision of legislative 


(0) Shadco v Ktisiim, 5 P 1 J 164 , -o. PC Appc d in <5° I A 58 2 P. 

23° ’ 27 C W N 901 17 C L J jCg 44 M L J 476 21 B0111 l R gfo 

(/) Ahmad v Chatim Bibi, 30 C.W N 306, 510 

(r/) Sari null i V Pran Nath, 26 C 184 , Bottomloy v Purb«.s, (1838) 5 Bun,. 
(NC.) 12! 1 IJ3 K K 1051 Aciseof linage a t Bombay A' t M ithews, A 1 
parte Powell (187s) I Ch D 501 C A 

(r) Hirmbt) Mmdil, 27 C 379, Ridhirtm v D ( y ,1, 33 C L J i 4I § 

U ij ih K im i t’ R ijah of Pitt ipur, 45 I A 148 41 M 77 8, 785 28 C L J 428* 

35 M f J 392 23 C \V N 171 16AI J 8jj 20 Bom 1 R 1056 47 I C 

354 , Veluth ikkal v Veluthakkal, 31 M L J 875 

(j) 1. tub man v Mohun, 16 W R 179 , K ik trli -v R t ] 1 Vcnk it 1, 29 M 
24 16 M L J 8 , Durga v K ighunath, 18IWN 55 18 C L J 559 20 I C. 

810. 

(/) Durga v Raghun itb, 18 C W N 5 s 18 C 1 J 3*9 1 2o I C 8lo , 

Syamamnd v Ramkanta, 32 C, 6, It , Vennn z> Vannichi, 51 M I p B 1928 

M. 2991 Raman v Muther, 40 M L J 301 , Dahyabh.ai v Chuml il, 38 B 183 
15 Born L.Ri t03 r > . 22 I C 289 , Dharant v Sisii, 39 C L J 100 , Part Ram v 
Hukman, 73 I C 239 j Bhagwandas v Rajmal, 10 B H C R 241 , Lachmi w. 
Sangram, 10 A.L.J. 136 1 14 I C. 322. 

(«) Vurmah v RaVi, 4 I A 76 1 I M. 235 , Pancha*> Bihdeswata, 19C.W.N, 
580 t 28 I C. 675 j Panchu v. Bmdeswrari, 37 I C 9(5o (Pat.) 
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enactment, (v) or is immoral, (zv) 

Records of Custom. — There are various records of 
customs and usages prepared under the direction of the 
Government The Wajib-ul-arz (a written representation or 
petition) and Rivvaj-i-am (r) (record of custom) are records of 
customs, prepared under the authonty of public officers. 

VVajiu UL-\kZ — The evidentiary value of Wajtb-ul-arz 
varies according to circumstances *, ( y ) but in the absence 
of ambiguity in the record, or proof of neglect of duty on the 
part of the officers preparing it, the record of a custom in it is 
reliable, (?) and where possible, constructions compatible with 
rules of Hindu law should be placed upon it. (n) The Privy 
Council following the above-mentioned case of Balgobind (b) 
has laid down that these IVajib-ul-ats when properly used, 
afford most valuable evidence of custom and are rfiuch more 
reliable than oral evidence given after the event (c) 

Riwaj-i-am — The Riionj-t-am was held to be not of much 
value, if it was not supported by instances (d) It is referred 
to in many cases, (e) Die Privy Council has held that it is 
admissible as evidence to prove facts entered in it, subject to' 
rebuttal, and it may be accepted, even if unsupported by 
instances (/) 


( v) Srlniva** v Ann is mu, 15 M 323 , Empress v Run inn 1, 12 M 273 , 

Ex parte P »dn> ib iti, iMHC 415 , Krg v Jaite, 6 BHCrC 60 , Sections 

372 . 373 uf I P Code 

(w) M iribppi v Vaiihihngi, 18 1 C 979 1913 M.W N 247 

( v/ V ilshhu v Rimtshri, 10 I. 85 49 C L J 38,47 

I y) Muhimmid v Hussm, 25 I A 161, 1C9 26 C 81,92, Parbati V, 
Chihdr ip d, 36 I A 124, 135 31 A 447 , Chandi v Gitr, 1930 O 339 

( ) B ilgobind V B idri Pr isad, 45 A 413 50 I A 413 29 C W N 4C5 1 

38 C L J 302 

(a) Durg i v Ltd, 192b O 509, 412 

(b) B ilgobind v B id ri, sufua 

(s) Sheik Kos in v Ch mdri, 52 C LJ 183, 193 P C 

(' i ) Rtikmm v Kripa, 22 I C 134 338 P L R 1913 209 P W R 1913, 

(<?)Chawrv Ahrrud, 8 I 144, Klmd i v M ih unmad, 8L 127 , Labh 
Singh v Mango, 8 L 281, M imim v Jow 11, 8 I 139 , Zak rr v Ghulam, 8 L 
149 , Kahan v Gopal, 8 L 527 , Ni/um-ud Din v Muhammad, 8 L 536 , Labha 
v Raman, 9 L 1 , Malik v W arjam, 9 L 471 , Sultan v Sharfen 10 L, 249 
f/jV ais v no v Rameshil, 10 L 8(5 49 C L J 38,47. 
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PUNJAB CUSTOMS. — The Punjab is generally governed by 
customary law. The Punjab School, in addition to the 
Mitakshara and Viramitrodaya, recognises the ' authority 
of the customs prevailing in the Punjab. Notes on customary 
law, as administered in the Courts of the Punjab, by Charles 
Bulflois and W, H. Rattigan, (1876) and the Punjab Custo- 
mary Law, edited by Tupper, (1881) are always relied on 
as evidence of customs recorded in them. 

Other records -i.There are books, in which records of 
customs are to be found, such as Mr Steele’s Collection of 
customs in force in the Deccan the Thesawalame or descrip* 
tion of the customs of the Tamil inhabitants of Jaffna in the 
Island of Ceylon, the Madura Manual by Mr Nelson, the 
Malabar Manual by Mr Logan, the North Arcot Manual by 
Mr Cox, the South Canara Manual by Mr Surrock, the 
Manual of Administration of the Madras Presidency by 
Dr Maclean, the Statistical Accounts of Bengal by Sir William 
W, Hunter, the Castes and Creeds of Bengal by Sir Herbert 
Risley, the District Gazetteers, the Castes and Tribes in 
Southern India by Mr Thurston, the Imperial Gazetteer of 
India, published under the authority of the Secretary of State 
for India in Council, and other similar books 
Sub-Sec. iii— COMMENTARIES 

Sources of positive law —It has already been indicated 
that the Smritis and Customs are the sources of the positive 
or lawyer’s law. The definition given by YAjnavalkya, of 
Cause of Action, implies the same view. (£■) For, it is 
declared, that a Cause of Action arises when a person, 
wronged in a manner contrary to the Smnti or a Custom , 
complains to the King. Manu also appears to support the 
same view , for, he ordains that the King should decide causes 
of suitors according to rules founded on local customs and the 
codes of law. (ft) 

But it has already been observed that certain innovations 
have been introduced by the later commentators of the Maho- 
medan period, and are contained in the Upa-PurAnas or minor 

(f) Text No 22 (A) Text No 20 

H. L,-$ 
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subsidiary Pur&tias which are modern compositions by Br&hma- 
nical writers. It is on the authority of these spurious works, 
that some recent commentators maintain that certain practices 
sanctioned or ordained by the Smritis must not be followed in 
this Kali age Some of theae practices were condemned by 
the Smritis themselves, some are declared by the Mit&ksharA 
and other principal commentaries to have ceased to be binding 
at present on the ground of the same being abhorred by the 
people, while the rest appear to have been opposed to the 
Br&hmanical interests. 

1 The caste superiority of Br^hmanas depended according 
to the Smritis entirely on the study of the sacred literature 
and on possession of superior merit, in the absence of which 
they could not claim to be better than Stodras The object 
which these writers seem to have had in view was, to 
secure by these innovations their hereditary superiority and 
exclusiveness by preventing mixture with lower castes. 
But Purina3 cannot override the Smritis which are admitted- 
ly superior to the Purina* in authority In order to obviate 
this difficulty, th^se comparatively recent commentators cite 
by the name of Smriti, those passages of these secondary 
Pur&nas which are ftynn* Trarnfa, that is, which declate 
rules of conduct, or m o‘her words, which enjoin men to do 
or abstain from doing anything 

Accordingly, the Pandits who were appointed to advise 
the judges of the British Indian Courts, on points of Hindu 
law and usage, misled them by incorrectly representing these 
innovations to be as authoritative as the Smritis Sir William 
Jones was misled into giving prominence to certain passages of 
an Upa-Purana on these innovations, by inserting their English 
version at the end of his translation of Manu’s Code, which 
passages were palmed off on him, as Smritis or passages of 
law. 

But it should be observed that the names of Smriti and 
Purina are given to different works , and while dealing with 
the relative authority of these works , the Smritis have been 
pronounced to be superior to the Purhnas. Hence it is 
difficult to understand how some passages of the Purfrnas 
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can be called Smnh . 

It has already been observed that even passages of the 
Smriti, the oiigin of which may reasonably be tiaced to 
covetousness of the priests, or selfishness of any persons, are 
to be rejected as spurious and fraudulent interpolations. 

Hence these innovations, in so far as they appear to be 
dictated by improper motives of the writers, cannot be 
regarded to be of any weight , far less can they oe treated 
as authority. 

As regards the relative authority of Smritis and Customs 
when they are in conflict, it has already been shewn that it 
is now settled law that the laiter override the former. 

But Kum&rila Swamtn and other commentators of the 
Mlm&'isa school of philosophy, who were opponents of the 
Buddhists and supporters of Brahmanism, and took upon 
themselves the task of refuting the peculiar doctrines of 
Buddhism, felt themselves bound to maintain the superionty 
of the S&stras over human institution#!, and were therefore 
unwilling to accept the authority of customs and usages that 
are contrary to the S&stra*. Accordingly, those who 
reluctantly admitted the binding character of such customs 
and usages did however, maintain that their authority should 
be confined only to the locality, or to the caste or the class of 
persons, where or among whom, they are found to prevail, 
that is to say, the authority of the Sastras should be curtailed 
only to that extent and no further. 

Commentaries.— The Sruti and the Smriti are, theoreti- 
cally speaking, the sources of law. But all these are now 
practically replaced by the Nibandhas or digests or commen- 
taries that are accepted as authoritative expositions of Hindu 
law in the different provinces. The commentators profess to 
interpret the law enunciated by the Srnritis or Codes of Hindu 
law. A critical reader of the different commentaries on Hindu 
law will be impressed with the idea, that the positions main- 
tained by them respectively, which are at variance with each 
other, cannot all be supported by the texts of the Smrms, 
which they profess to interpret, but which appear to have 
been made subservient to their views, by brmging changes 
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upon the language of the texts, rather than correctly interpre- 
ting them, This fiction of interpretation is found in eveiy 
system of law. A rule of law is sometimes enlarged in its 
operation so as to include a case not covered by its language, 
or curtailed so as to exclude a case that falls within its terms : 
and’ this is designated rational interpretation based upon 
intention. Whenever there is a rule that is rigid in theory 
and one wishes to get out of its terms, he must have recourse 
to the fiction mentioned above This mode of changing law 
la not peculiar to Hindu law, but is common to many systems 
of jurisprudence The commentaries, however, have replaced 
the Smritis , and it is not open to any one to examine whe- 
ther a particular position maintained by an authoritative 
commentary accepted as such in a locality, is really supported 
by the Sastras. 

Clear texts and principles —Hut it must not be supposed 
that the commentators have no respect for the Smritis, and 
have always disregarded or discarded theyi for the sake 
of any principle introduced by them On the contrary, when 
there is a clear and unambiguous text laying down a parti- 
cular rule, effect is given by them to it, although the same is 
inconsistent with any principle referred to by them. In fact, 
they refer to common feature while dealing with individual 
cases, from which a general principle may be deduced The 
courts, however, have gone further. They have deduced such 
general principles from the particular cases, and applied them 
to other cases to which they were not intended to apply. The 
generality of the expressions that may be found in some 
instances were not intended to be expositions of the whole 
law, and cannot be taken to establish a proposition that may 
seem to follow logically from them, since the law is not always 
logical at all. (/) For instance, a text of Yama provides in 
clear and unambiguous language that the whole and the half 
brothers of a member of a joint family succeed equally to his 
share in the joint immoveable property, if succession opens 
to brothers. Effect is given to this text in the D&yabh&ga, 

(0 Q uinn * Leathern, H L, (i9°0 A C 495, 5°6 SecahoOW Holmes’ 

Lectures on Common Law, Lee i, page x 
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but the Calcutta High Court refused to follow it. Another 
instance is the curtailing of women’s rights in inherited 
Strldhan property, by the deduction by our courts, of a general 
principle from the curtailment of the heritable right which 
Jlmiitav&hana for the first time conferred on women in the 
property of males even when members of joint families, which 
(curtailment) he effected on the authority of a particular text 
relating only to the widow’s right to the husband's estate, 
but extended by him to the estate of all males , with respect 
to which only the law was changed by him, and not intended 
by him to be extended to Strldhan property, succession to 
which he had dealt with in a separate earlier chapter, where 
equal heritable right of sons and daughters in their mother’s 
estate is clearly declared by him, so that it would not be 
reasonable to say that the daughters take a lesser inb rest than 
the sons, in the shares respectively allotted to them 

Of Hindu and Mahomedan periods. — The commentaries 
of the Hindu period appear to have been composed by practi- 
cal lawyers, while those that came into existence during the 
Mahomedan rule, were written by “Sanskritists without law” 
who seem to be nat row-minded BrAhmans having no concern 
with the administration of justice, and whose woiks arc more 
religious and speculative than secular and practical, and con- 
tain many innovations of a retrograde character. The Mita* 
kshari and the Dayabhaga, the two commentaries of para- 
mount authority giving rise to the two principal schools of 
Hindu law, are works of the former description, compiled by 
persons of advanced views, who have developed and improved 
the Hindu law m many respects. There arc many works of 
the latter description, including the treatises on adoption, 
which properly speaking, arc not entitled to any authority as 
regards the novel rules sought to be introduced by them, 
upon the authority of the Upa-Puranas fabricated by Brahma* 
nical writers for the benefit of their own class. 

The following is a Kst of the various commentaries, and 
other works on law, with short notes on each indicating the 
school or schools in which they are respected 

^ahtavinsati Tattva—by Raghunandana Bhaltacharya 
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Day ib’ aga 
its age, 


its author 
Jimutav i- 
han i, 


flourished in 
942 A D. 


- of Nabadwipa is so called, by reason of its being divided into 
twenty-eight books It is also known as Smriti-Tattva and 
deals mainly with ritual The author appears to have flourished 
in the sixteenth century , (j) but the Calcutta High Court 
without assigning any reason has held that he flourished in the 
fifteenth century ( k ) He is universally respected in Bengal as 
a jurist whose authority is surpassed only by Jimutavahana.(/) 
One of the books called Dayatattva, ( m } however, deals 
with the substantive law of inheritance The book is an 
abridgment of the doctrines of Jimutavahana and is an 
excellent compendium of his treatise, although on a few points 
Raghunandana has differed from his master. 

Bhagavad-Bhaskara — See Vyavahata Moyukha , below. 

Chaturvarga-Chintamam — See Hemadrt , below. 

Colebrooke’s Digest— See Vivada B/iangarnava^iow. 

Dattaka-Chandrika — SceCh IV, Sec 2, Sub-Sec 11. 

Dattaka-Mimansa — SceCh IV, Sec. 2, Sub-Sec 11 

Dayabhaga. — Jlmiitavahana, the author of the Dayabhaga 
appears to have flourished m the last quaitcr of the eleventh 
and the first of the twelfth century of the Christian era. The 
evidence of his age, almost conclusive, is afforded by some 
passages of the Kala-Viveka another work of the same author, 
in which he states the occurrence of ceitain astronomical 
positions of tne sun and the moon in the years 1013 and 1014 
of the Saka era, in such a manner that the same appear to 
have been observed by himself, or to have occurred at his 
time and wcic well-known This agrees with the account of 
Jimiita, given by Eru Misra in his Kula-Kkrika or Social 
History of the Bengal Brahmanas, in which he is stated to be 
the seventh descendant of Bhatta-NirAyana, one of the five 
learned and virtuous Brahmanas who together with the five 
learned Kayasthas were sent by the King of Kanyakubja, the 
modern Kannuj at the request of A’disura, the King of Bengal, 
and who reached Gaur the then capital of Bengal, in the 
month of Magh of the year 999 of the Sambat era which is 


{j> Colebrooke’s preface to Dayabhaga and Mitakshara 
(k) Tailakhya R idha, 23 C W N 970,971 
(i) Ibid , Ramnalh v Durga, 4 C 550, 554 
(m) See author's Translation. 
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57 years in advance of the Christian era (*942 A.D.) which 
again is 78 years in advance of the Saka era. (ini') 

As was anticipated above, it now appears from the account Jmut-iva 
given by Eru Misra that Jlmutavahana was the Minister of Mml *er* 0 f 

Vfswaksena, a King of Bengal, and also Administrator of Btnglf 

Justice, and was celebrated for his great learning, (m2) 

The Dayabhaga is not a commentary on any particular 
code, but professes to be a digest of all the codes, while it 
maintains that the first place ought to be given to the Code 
of Manu, This commentary, or that portion of it, which is 
now extant, is confined to the subject of partition or inheri- 
tance alone. 

The Dayabhaga is deemed as an enactment amending the 
Mitakshara law in Bengal This view follows from what 
is stated m the case of Collector' of Madura (n) and that of 
Bhugwandeen Doobey (0) And in the well-known case of Kerry 
Kolitanee (p) after reference to a passage of the Mitakshara 
in a Bengal case, the same view has been explained thus • — 

"It Is true that there is no special discussion on this point in Dayabhaga, 
but the reason of this omission is obvious The authority of the 
Mitakshara, it should be remembered, was at one time supreme even 
in Bengal, and* as the author of the Dayabhaga did not intend to dispute the 
correctness of all the (propositions 1 ud down in that treatise, we need not be 
at all surprised at his silence in regard to some of them It is for this reason 
that the Mitakshara is still regarded as a very high authority on all questions 
in respect of which there is no express conflict between it and the works 
prevalent in that school, as may be seen from the remarks made by the Privy 
Council in the case already referred to” 

There are six well-known commentators of this work, 
namely, Srinathacharya Churamani, Rambhadia Nyayalankara, 
Achyutananda Chakrabatty, Mahcswara Bhattacharya, Raghu- 
nandana Bhattacharya and Srikrishna Tarkalankara Pandit 
Bharat Chandra Siromant has published the original Dayabhaga 
with the six commentaries 


(tut) In this connection see Rijini v Nitai, 48 C 643 25 C W N 433 3^ 
CL] 233 61 I C <;o 

(m2) Sec Pref ice to the 2nd Ed , of the translation of.Dayatattva by the 
author 

(») 12 M I A 397 10WRPC 17 
(0) 11 MI A 487, 507 9WRPC23 

(/) 19 W R 367, 372 affirmed by PC, 5C 776 7IA 1 15, 126 , See 
Akshoy v Hari, 35 C 721 12CWN511 
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Daya-Krama-Sangraha — by Sri Krishna Tarkalankara 
is an original treatise and contains a good compendium of the 
law of Inheritance according to the texts of Dayabhaga of 
Jlmutavahana. The author lived in the first part of the 
eighteenth century and is ranked, in general estimation in 
Bengal, after Jimutavahana and Raghunandana. The work 
was translated by Mr P M. Wynch in 1 8 1 8. 

Daya-Nirnaya — of Srikara Bhattacharya is a treatise 
on inheritance according to the doctrines received in Bengal. 
It is practically a summary of the work of Jimutavahana or of 
Raghunandana. 

Daya-Rahasya or Smriti-Ratnavali— by Ramanath Vidya - 
vachaspati was considered as an authority in some of the dis- 
tricts of Bengal. “It is a work not devoid of merit , but, as It 
differs in some material points from both Jimutavahana and 
Raghunandana, it tends too much to unhinge the certainty of 
the law on some important questions of very frequent 
recurrence.” (q) 

Daya-Vibhaga — is a treatise of some authority in Southern 
India. It is a commentary on inheritance by Madhavacharya 
who was prime-minister of scvcial kings of Vijayanagara 
dynasty and flourished during the latter half of the fourteenth 
century ( r ) It was translated by Dr. A C Burnell, Ph D , of 
Madras Civil Service in 1868 

Dayatattva — See Ashtavinsati Tatlva, above. 

Dipakalika — is a commentary on the Institutes of 
Yajnavalkya by Sulapam, a native of Mithila but who resided 
at Sahuria in Bengal. It is held in high esteem in the Bengal 
School. 

Gentoo Code. — See Vi vadamava Setu, below. 

Hemadri — is the author of Chaturvarga-Chintamani and is 
believed to have written it in the beginning of the fourteenth 
century. The work is a collection of Smritis and deals with all 
subjects and is generally respected in many schools of Hindu 
law. It is a mine of interesting quotations from the Smritis 

(V) See Preface by Colebrooke to his edition of the Dayabhaga 
Mitakshara (1810) 

(r) See Mayne’s Hindu Law, $th Edition, page 28. 
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and Puranaa. The author was known by the name o tHemadri 

Bhatta Kashitaran. 

Jagannath’s Digest. — See Vivada-Bhangarnava, below. 

Kalpataru — by Lakshmidhara is a Smriti compilation on 
the duties, feasts and obseivance9 meant for house-holders. 
It was composed by the command of Gobinda Chandra, a king 
of Kasi or Benares (r) Chandeswara m his Vivada-Ratnakara 
often quotes the opinions of Rakshmidhara and cites passages 
from Kalpataru to support his views. (/) The author lived m 
the twelfth century 

Kesava-Valjayanti or Vaijayanti — by Na»da Pandita also 
the author of Dattaka-Mimansa, is a commentary on the Code 
of Vishnu. According to his own account it was composed 
in Sambat 1679 corresponding to 1623 AD. It appears to be 
exceedingly strange that the author does not m this com- 
mentary make any allusion whatever to those somewhat novel 
rules that he professes to deduce from certain minor codes of 
law, in his treatise on adoption, vis , Dattaka-Mimansa The 
author was a distinguished Pandit of Benares who composed 
the commentary under the patronage of Kesava alias Thammasa 
Nayaka, a king of Karnata (modern Canara) in the Deccan. 

Madana-Parijata — of Bisvesvara Bhalta was composed by 
the command of Madanapala, a ruler of Kashtha on the banks 
of the Jamuna. It was composed at the end of the twelfth 
century («) and deals chiefly with religious law but also com- 
prises a chapter on inheritance. There are passages in this 
work which show that Smriti Chandnka has been consulted by 
Bisvesvara Bhatta ( [v ) Chandesvara, the author of Vivada- 
Ratnakara often quotes from Patijata as also from Kalpaturu. 

Madhabi — is a commentary on the Institutes of Manu by 
Sayanachatyya and is an authority in the Carnatic ( w ) 

Madhaviya — See Paras am-Madhava and Vyavahara-Ma - 
dhava , below 

CO Sanskrit Manuscripts of Maharaja of Bikaner, p 406 . Colebrooke’s 
Essays, Vol II, p 2^ 

CO Sarvadikari’s Tagore Law Lectures on Inheritance, 2 nd Ed , p 293 
yt) Coltbrooke's Pref ice to Mitakshara and Dayabhaga 
C *0 Sarvadikan’s Tagore Law Lectures on Inheritance, 2 nd Edition, pp 
296-297 S 

(y>) Intro to Dharma Shastras by Shastri M N Dutt, p xi, 
ft« L e 
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Madhhavyam.— See Parasara Madhava and Vayavahara- 
Madhava, below. 

Mayukha. — See Vyavakara-Mayukka , below. 

Mitakshara. — The Mitakshara which is undoubtedly an- 
terior toDayabhaga is a running commentary on the Institutes of 
Yajnavalkya, by Vtjnanesxvata called Vijnana-Yogm, an as- 
cetic of the order of Sanuyasis founded by Sankaracharya, who 
cites texts of other sages, and reconciles them where they 
seem to be inconsistent with the Institutes of Yajnavalkya. 
This concise commentary is umvei sally lcspectcd throughout 
the length and breadth of India, except in Bengal where it 
yields to the Dayabhaga, on those points only in which they 
differ ; but it may be consulted as an authority even in Bengal, 
regarding matters on which the Dayabhaga is silent It is a 
commentary on all branches of law in its widest sense, 
professing as it docs to elucidate the Institutes of Yajnavalkya. 
The approximate date of the woik must be before 942 A.D., 
which is the probable date of the Dayabhaga. 

There are sevcial commentators again on this commen- 
tary of Yaj'navalkya, of whom, Bisvc^vara Bhatta, Balam- 
bhatta (or Lakshnn Dcbi who assumed that fictitious name) 
are renewned and their commcntanes are available ( r) 
Of these Subodhitu by Bivesvaia Bhatta “ is a collection of 
notes elucidating the obscure passages of the Mitakshara, con- 
cisely, but perspicuously It leaves few difficulties unex- 
plained and dwells on them no fuither than is necessary to 
their elucidation ” (y) “Balam Bhatta’s work is in the usual 
form of a perpetual comment It piocecds, sentence by 
sentence, expounding every phiasc and every term, in the 
original text. Always copious on vvliat is obscuie and often 
so on what is clear.” (s) 

In Schools of Hindu law other than Bengal, the authority 
of the Mitakshara has been to some extent modified by still 
modern commentators respected in different Schools. 

(x) See author’s Tagore Law Lectures on Adoption, p 104 , Rajkumar 
Sarvadikiri’s Tagore Law Lectures on Inheritance, p 310, 2nd Ed , but Dr 
Julius Jolly in the Foreword to the Translation of his work on Hindu 1 iw and 
custom says that she is not Bal imbhntta 

(y) Colebrooke’s Preface to Mitakshara and Dayabhaga 

(?) Colebrooke’s Preface to Mitakshara and Dayabhaga. 
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Mitakshara — Thcic is anothei tvork of tie name of 
Mitakshara, but it is a gloss on Gautama Smriti by Hara- 
datta ( a ) It is also called “Gautamiya Mitakshai as.” (J?) 

Nanda rajkrit — is a commentaiy on the Code of Manu by 
Nandaraja and is known amongst the Maharattas (c) 

N irnaya-Sindhu — by Kamalakai a is a book on ritual and 
Vivada-Tandava by the same author is a woik on jurispru- 
dence. The author is considered as an authority by the Benares 
and the Southern Schools as also in the Western School (d) 
not so much in legal matters as in questions of ceremonial In 
these Schools he occupies the same position as Raghunandana 
does m Bengal This book was finished in 1612 A.D. The 
author was a followei of Vijnancswara. 

Parasara-Madhava or Parasara-Bhashya — is the cele- 
brated commentary on the Institutes of Parasara It deals 
with Achat a and Prayaschitta or ritual and penance Its 
author MadhacncJiat ya in the Introduction to his commentary 
has given a glnnp>e of his personal history. He was the 
minister of the third and other kings of Vijayanagara and 
nourished 111 the fourteenth century. The author was a versatile 
writer relating to Vcdic, Philosophical, Legal and Grammatical 
works Ills commentary was wntten between 1361 and 1375. 
Quotations aic found in Madhava’s wotk from Mitakshara and 
Smriti-Chandnka The chapter on Inheritance is reckoned 
as one of the standard authorities in the Benares, Madras and 
Bombay Schools and is also held in high respect in the Bengal 
and Mithila Schools ( e ) It has been held that m the Madras 
School this commentary and Snu iti-Chandrika are the special 
authorities next to the Mitakshara. (/) Works of Madhava- 
charya aie usually referred to as Madlutvyam or Madhaviya. 

Samskara-Kaustava. — It is a work by Anantadeva and 
belongs to the same period as Nirnaya Sindhu It is respected 
in the Bombay School (^) 

(a) bee Colebrooke’s Preface to Mitakshara and Dayabhagi, 

(t>) Sacred Books of the East, Vol II, Intro to Gautama, p vxii, 

CO Introduction to 13harma Shastras by Shastri M N Dutt, p xi 

(d) Dwarka v Sarat, 39 C 319, 336. 

(e) Sarvadikari’s Inheritance, 2nd Ed , pp 578 and 281 

</) Bhagwandeen v Myna, 1 1 M I A, 487, 508 , Collector of Madura 
Mootoo, 12 M I A 397, 437 , Chmsami v Kunja, 35 M 152, 155 
(g) Collector of Madura v Mootoo, 12 M I A 397, 438. 
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Saraswati-Vilasa — is a work of paramount authority in 
the territories under the Government of Madras and Orissa ( 'h ) 
In the absence of other authority it is applicable to the Benares 
School (2) The work is attributed to Piotapa Rudia Dcva, one 
of the princes of the Kakatcya dynasty of Warangal (or 
Gajapati dynasty who ruled at Kataki-nagara 01 modern 
cuttack) The leputed author Pratapa Rudra Deva was a 
contemporary of Chandesvara, tlfe author of Vivada-Ratnakara 
But the latter was a native of Mithila and the former was a 
king in the cxticmcsouth of the Peninsula ( j ) The Dayabhaga 
portion of it has been tianslatcd by Rev Mi Foulkes 

Smriti-Chandrika — of Divananda Bhatta, is the cailicst 
and foicmost authority in the l>*avida 01 the Madias School m 
the countries occupied by the Hindu nations of Dravida, 1 'ailan- 
gana and Karnata inhabiting the gicatcst part of the Peninsula 
or the Deccan (k ) Very little of the life of the author is known 
but it seems that he flourished between the twelfth and the thir- 
teenth century. The doctrines of Smriti Chandnkaaic not 
recognised in Northern India, and cannot, except by way of 
analogy, be applied to explain the dubious or mdetciminate 
phrase or term in the Mitakshara (/; Bisvcsvaia Bhatta, author 
of \Madana- Pai ijata consulted this work The Dayabhaga 
portion of it has been translated by Mr Krishnaswamy Iyer 
Smriti-Ratnavali. — Sec Dayai aha ya, above. 

Smriti-Sara or Smrityartha-Sara — by Srtdhai achmyya is 
a commentary on the Smntis There is another commentaiy 
of the same name of Smriti-Sara or Smriti-Samuchchaya by 
Harmathopadhyaya. Both these aic respected in Mithila. (m) 
Smriti-Tattva — Sec Ashtavmsati Tattva , above. 
Subodhmi — is a commentary on the Mitakshara by fiisv- 
esvara Bhatta It leaves few difficulties unexplained Mr Colc- 
brookc looked to this when lie translated the portion of the 

ik) Birbhadra v Kalpatiru, I C L J 388, 403 , Basanta v Jogendra, 33 C 
! 7 b 375 , Jotindra v Nagendra 35 C W N 1I53,II56PC 
(») jotindra® Nogendra, supra 

ij) Sarv idihar.N T igore Law Lectures on Inherit trice, 2nd Ed , p 799 
(X) Colebrooke’s Preface to Mit iksh , Blngwandeen v Myn t, II MIA 
487, 508 , Colli ctor of M idum v Mootoo, 12 MIA 397, 437 

{/) Budda Singh v Laltu, 42 I A 20 37 A 604, 619 20 C W N r,u 

(tn) Vy avastha-D-«rpina, p x 
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M itakshara on inheritance as it became available to him. 

Vaijayanti. — See Keshava- Vai jay an ti , above. 

Varada Rajya — is a general digest and is mainly a com- 
mentary on the Institute of Narada by Varada-raja. It is 
respected in Southern India as an authority 

Viramitrodaya — of Mitra Misra{ti) generally follows and 
maintains the doctrines of the Mitakshara It refutes the con- 
trary doctune of the Bengal School, meeting the arguments 
put forward by the founder of that School and by his follower 
Raghunandana the author of the Dayatattva, to support the 
positions that arc opposed to the Mitakshara School. In the 
unchastity case (o) the Judicial Committee has held that the 
Viramitrodaya “may also like the Mitakshara, be referred to 
in Bengal in cases when the Dayabhaga is silent ” Like 
Raghunandana the author is icspcctcd in the Benares School 
and “is propeily receivable as an exposition of what may ha\e 
been left doubtful by the Mitaksha-a, and declaiatory of the 
law of the Benares School” (/>) The Vnamitrodaya is also 
relied on in all the Schools except the Bengal The author 
flourished towaids the end of the sixteenth or the beginning 
of the seventeenth century 

Vivada-Bhangarnava or Jagannath’s or Colebrooke’s 

Digest — was compiled by fagannath Tai kapunchauana at the 
instance of Sir Wiliam Jones and at the direction of the 
Government It has been translated by Mr Colebrooke 
“With the exception of the three leading writeis of the Bengal 
School, namely, the author of the Dayabhaga , the author of 
the Dayatattva and the author of the Daya-Karama-Sangi'aha, 
the authority of Jagannath Tarkapunchanana is, so far as that 
School is concerned, higher than that of any other writer on 
Hindu law, living or dead, not even excluding Mr Colebrooke 
himself” (q) 

Vivada-Chandra — is a work much respected in the Mithila 
School. (r) It was composed by Lakshmi or Lakshmi Devi , 


(»' See author’s Translation 

fa) Momram v Keri, 5 C 776 7 I A 115 affirming 19 WR 367 
(p, Giridhari v Bengal Govt , 13 M I A 448, 466 , see 47 A 127, 131 
(?) Ken Knlitany v Moneeratn, 13 B L R 50 19 WR, 394 
{r) Rutcheputty v Rapmder, 2 M ! A 132, 155. 
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queen of Chandia Sinha, in the name of her nephew, Mitra 
Mtsra ft was composed towards the end of the fourteenth 
century and named aftci the reigning prince The authoress 
of this work must be distinguished from another noteworthy 
lady author of the same name who assumed the name of Balam 
Bhatta, the famous commentatoi of the Mitakshara 
Vivada-Chintamani and Vyavahara Chintamani — of Vixcha 
sjfaii Mist a aie also authonties m the Mitlula School 
They were composed in the middle of the fifteenth cen tuiy 
These works are held in high esteem even highci than Vivada- 
Ratnakarn and Vivada-Chandia (s) The V i vad a-C h l n ta m a n l 
has been tianslatcd by Prosonno Cooinoi Tagore, the founder 
of the Tagore Piofcssor of law 

Vivnda-Ratnakara — of CJiandesvai a (t) is one of the princi- 
pal woiks on law and respected on thcMithala School The 
auLhoi was a minister of llaiasmha Dcva, a king of Mitlula He 
nourished in the fouitcuith ccntuiy In the pci cation of the 
woik lie mentioned the yeai m which he pcifoimcd the ceic- 
mony of Tula Pai usha or the distribution of his own weight 
of gold amongst Biahmanas It is not a commentary of any 
pai ticulur code b it is a regular digest of the law 

Vivada Tandava — of KamalaLam is a work oujuiispiu- 
dence He is also the author of anothci woik, Nunaya- 
Smdhu lie is an authority in the Benares and the Madras 
School and also in the Bombay School (u) See Nitnaya- 
Smd/iu, above 

Vivadarnava-Setu oi Code of Gentu (Gentoo) Laws— 

is a digest complied at the lequest of Wairen Hastings It is 
commonly known as Halhcd’s Gentoo Code, from the name of 
its translator. This was translated not from the onginal 
Sanskrit, but from a Pcisian version supplied to him by 
Halhcd’s intcrpietor. Sir William Jones dcscibcs this tiansla- 
tion as “a loose, injudicious, epitome of the original Sanskrit, 
m which abstract, many essential passages are omitted, though 


(s) RutchepUty v Rajmulcr, 3 M I.A 132, 146, Colebroke’t, Preface to 
bis Digest, 19 

(t) See author’*. Tr inflation ivilh Mr (bubaequentlv Mr. Justice) 
Digambar Chilttrjee 

(« Dwarka v Sarat, 3 y C 319, 330 
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several notes of little consequence arc interpolated from a vain 
idea of elucidating or impioving, the text.” (v) 

Vyavahara-Madhava — is another work respected in the 
Madras School. It is a treatise on jurisprudence by Madltava - 
chary a who flouushed m the fourteenth century and was the 
prime minister of several kings of Vijaynagata dynasty. This 
work supplements his commentary, Parasara-Madhava or 
Pat'asai'a-B hashya popularly called Madhavyam or Madka~ 
viya mentioned above, which deals with ritual and penance 
Vyavahara-Chintamam. — See Vivada-CJiintamani, above. 
Vyavahara-Mayukha— is a work of Nilakantha lie 
flourished in the seventeenth century (m) and was known as 
Bhatta Nillantha and belonged to the learned Bhatta family, 
the founder of winch came from the Deccan and settled at 
Benares lie was the fir^t cousin of Kamalakara, the author of 
Nirnaya-Sindhu By the command of Bhagabanta Deva, a chief 
of Bundelkhund, Nilkantha composed a woik called Bhagavad- 
Bhaskaui after the name of his pation, consisting of twelve 
books named Mayukha of which eleven arc devoted to religious 
and ccicmonial subjects and one denominated Vyavahara- 
Maj ukha which deals with litigation or jurisprudence. (- r ) 
He, like Raghunandana and Kamalakara, was regarded as an 
authority not so much for the book on law as foi the books on 
religious matters However, hi-. Vyavahara-Mayukha, came 
to be regarded as an authority concurrently with the Mita- 
kshara by the Mahaia^tra Brahmanas of the Bombay Presi- 
dency. (y) “Questions on the Hindu Law of mhcntance to 
pioperty in the island of B( mbay aic to be determined in 
accoi dance with the Mitakshaia, subject to the doctnne to be 
found in the Mayukha, where the lattei dillcrs horn it ” (s) 
In Guzrat and the Island of Bombay (a) as also m North 

(v) Prtf icc to Colcbrooke 1 ', Digest, 1 1 
{w\ See N iram v Notisa, 1927 N 121 

(x> V N M mdlik's Hindu L »w. Introduction, p lxxiv tt se,j 
iy) Collector of Madur i v Mootoo, 12 M I A 397, 438 

(3) Kesserb 11 v Hunsrij, 30 B 431, 442 33 1 A 176, 186, see also 
Gojabai v Shnmnt, 17 B 114, 118 

(a) Knshnaji v Pindurang, 12 Bom H C C5 , Lallubhai v Mankuvarbai, 
2B 418, Balkrisbna w Lakshnnan, 14 B 605, Janaki Bai v Sundra, 
14 B C 12, 623 
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Konkan (^)the Mayukha is paramount to even the Mitakshara, 
In Ahmednagar, Poona and the Khandesh, the Mayukha is an 
authority though not capable of over-ruling the Mitakshara, e) 
But the Mitakshara ranks first and paramount in the Maratha 
country and in Northern Canaia (d) as also in Berar. (<r) 
It has been translated (except the Chaptei on Oi deals) by 
Mr Borradaile and the whole of it by Rai Shahcb V, N, 
Mandlik 

Vyavahara-Nirnaya — was vvnttcn by Varadciraja who 
was probably a native of Taxil country and lived at the end of 
the sixteenth or the beginning of the seventeenth century (/) 
The law of Partition and Succession was also translated 
by Dr. A. C. Burnell in 1872. It is respected in the Madras 
School. 

Sub-Sec iv-OASE-LAW 

Case-Law —The most important source of the present 
Hindu law, is the case-law consisting of the decisions of 
the Judicial Committee of His Majesty’s Privy Council, and 
of the Highest Courts of Justice in this countiy. These 
have practically supeiseded the Nibandhas or Common- 
taiies. These decisions immediately affect the pai ties to the 
suits, but as piccedents they are binding on the enti e commu- 
nity In applying the law to particular cases, the Judges 
expressly or by necessary implication enunciate what the law 
is , and the view of the law expressed and acted upon by 
them serves as a guide in similar cases arising subsequently, 
and is taken to have a binding foicc. An expiession of opinion 
on a point of law, not necessary to be determined for the 
purpose of deciding the case, though respected, is not con- 
sidered to be binding and is called an obiter dictum. 

European authorities and Judges. — The Hindu law as 
contained m the Commentaries is silent on many points of 
detail, and the Judges of the superior courts have had to sup- 
ply this deficiency by laying down mles on such points as 


(£) Sakharam v Sitabai, 3 B "15a, Jamkibaiu Sundra, tupra 

[t) Bhagirathi v Katrunjiran, ti B 28s, 294 

{d) See Mayne’s Hindu Law, 9th Ed , p 29 

It) Naram v Tulsiram, 22 N L R 181 

(/) Mayne’s Hindu Law, 9th Ed , p ?8 
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they were called upon to decide The admmistiation of 
Hindu law by the English Judges shows forth in clear light 
the administrative capacity, the indomitable energy, the 
scrupulous care and the strong common sense of the English 
lawye.s. They commenced to administer justice with the 
aid of Pandits appointed to advise them on Hindu law. 
Within a short tune the leading treatises and a few otheis 
were gradually rendered into English by Sir W Jones, Mr 
Colebrooke and Mr Suthciland Systematic and concise 
treatises on Hindu law were also composed by Sir E 
Macnaghten, Sir T Strange and Sir William Macnaghten 
The opinion of the^e lea ned text-wi iters is respected as 
being based upon considerable research, and consultation 
with learned Pandits. It cannot but be admitted by an 
impartial and competent cntic on pci using the reports of 
cases, that in the majority of instances the conclusions ai rived 
at by the English Judges are perfectly consistent With the 
law and feelings of the Hindus But there wc.e difficulties 
almost insurmountable by forcigneis in the way of a correct 
undei standing and appreciation of the argumentative works 
on a system of ancient law suited to the condition and the 
feelings of a people, opposed to their own , especially when 
they had no access to the original books, and the principles 
of the system of reasoning, followed by the Hindu writets 
The rules of Hindu law on many points seemed to the 
English lawyers to be vague and capable of diverse interpre- 
tations Where therefore arguments pro and con seemed to 
them to be equally balanced oil any particular point of law 
they would naturally be disposed to adopt a view that 
accorded with their own feelings, associations and preesuntp - 
tiones hommts, but which might be altogether opposed to 
the Hindu view So instances of decisions of highest 
tribunals contraiy to Hindu law, customs and feelings of the 
Hindus are not wanting 

in this connection should be read the following observa- 
tions made by the Judicial Committee m the case of Run- 
gitnta v. Atchama (g) —“At the same time it is q uite 1m- 

(g) 4 M I A i, 07 

H, L. 7- 
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possible for us to feel any confidence in our opinion upon a 
subject like this, when that opinion is founded upon author- 
ities to which wc have access only through translations, and 
when the doctrines themselves, and the reason by which 
they are supported or impugned, are drawn from the religious 
traditions, ancient usages, and more modem habits of the 
Hindus, with which we cannot be familiar.” 

Alter ition Important changes in Hindu Uw by judicial deci- 
° f vby dU Sions — The principal points in which there seems to be a 

Jicul divergence between the Commentai ics and the judicial deci- 

Ubions ,, 

sions arc as follows 

1. There is no distinction in Bengal between the 
giandparental or ancestral and the father's self-acquired 
property as regards his power of alienation when he has 
male issue (, h ) 

2. The Hindus governed by the Dayabhaga School, and 
otheis in respect of their separate pioperty, have the power 
of testamentary disposition. 

3. In Bengal a son has not even the right of main- 
tenance as against his father possessed of property. 

4. According to the Mitahshara School the son’s mteicst 
in the ancestral property is liable for the payment of the 
father’s debts if not contracted for an illegal 01 immoral 
purpose. (/) 

5. Alteration is made in the order of succession according 
to the Dayabhaga and its well-understood traditional inter- 
pretation (J) 

6 The Sapinda relationship ceases — not merely for pur- 
poses of marriage, but generally, and therefore for purposes of 
inheritance — after the seventh degtec from the propositus on 

(A) T igorp v Tagore, 18 W R 359 I A Sup 47 

(1) Hunooman v Mt Babooee f 6M 1 A 391,421 » 18 W R 81 , Glrdhartb 
v Kantoo i I A 321,330-333 22 \V RPC 36 , Suraj Bund v Shto, 6 
I A 88, ioo, 108 5 C 148 , Mahesvar KHheri, 34 t *84 It C W N 
2 94 5 C L J 441 , Lachmi o Basant, 16 C L. J. 85 16 f C. 970. 

(/) Guru Gobmd v Anund, 13 WRFB 49 5 B L U 15, Digumber v 
MoU, 9 C 363 F B , Sarohh v Bhoobun, 15 C 292 , Braja v Jiban, 
26 C 28^ , Toolsee v Luckhymoney, 4 C W N 743, Dino v Chundi, 
16 C L J 14 l6 I C 349 , Kedir v Amrit, 16 C T J 342 17 C W N 
492 17 I C 283 , Kailash v Karuna, 18 C W N 477 19 I C 677. 
X«dart> Hari, 4 3C 1 19CWN 1181. 
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the father’s side and fifth on the mother’s side, (*) 

7. Rights of women have baen curtailed under both 
the Schools of law, and especially of those under the Mitak- 
shara law by extending the Dayabhaga principles to them. (1) 

8. An adopted son is entttled to all the rights and 
privileges of a real legitimate son, save and except those 
that have been expressly withheld from him. (in) 

It will be observed that the second and the third proposi- 
tions depend upon the first, which again seems to have been 
arrived at by a misapplication of the doctrine of factum valet 
A careful perusal of the second chaptci of the Dayabhaga will 
convince the reader that the father’s estate m anccstial 
immovable property resembles the Hindu widow’s estate, 
with this difference that the restrictions on the father's right 
of alienation except for legal necessity, arc imposed upon his 
estate for the benefit of his male issue, whereas the 
limitations on the widow’s estate form the very substance 
of its nature, and are imposed upon her not merely for 
the benefit of reversioners. If the intention of the founder 
of the Bengal School had been to imply that a father is, as 
against his male issue, absolute master of the ancestral real 
pioperty, he would not have entered into a long discussion 
in order to maintain that, on partition of such property, 
the father is entitled to a share twice as much as is allot- 
ted to each of his sons To argue out at great length that 
the father on partition of ancestral property is entitled to 
a double share, and at the same time to declare him the 
absolute owner of the ancestral estate, would be like the 
ravings of a madman, to use a favourite expression of the 
Hindu commentators The misappiehension appears to have 
arisen fiom the extension to ancestral property, of the doc- 
trine of factum valet which relates to the property acquired 
by the father himself. 


Rimchandi. - Vinayak, 4 * I. A 290 • 42 C 384 * 'jo C L J 573 8 
C W N 1154 10N L R M2 25 I C 290 27 MLJ 333 • 16 Bom 
L R 863 12 AI, J 1281 

~ wj aw on Stridhana and property inherited from male" Ch Xil, S 7 
See Dattaka his status and rights , Status and inheritance in the 
adoptive family, Ch IV 
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5.2 EinOp! AN JUDQFS [CM, S, 2 , 9 S. iv 

The acute English lawyers that were connected with 
the Supreme Courts, either as judges or as advocates, or 
solicitors arc responsible for some of the changes noted 
above. The Calcutta Supreme Court had to deal mostly 
with the Bengal School, and its decisions were respected by 
the Sudder Court that had to admin*ster thiee schools of 
Hindu law, prevalent in the territories within its juusdiction, 
m the greater portion of which the Dayabhaga is followed. 
The judges and the pleaders of the latter Court were more 
familiar with the Bengal law, and unconscious!) extended 
the Dayabhaga rules to the Mitakshara cases And when 
this had been done in some cases, and the coriectncss of the 
decision was then called into question, it was held to be too 
late to rc-opcn the point for, Communis eno> facit jus, 
( = Common error sometimes passes current as law,) («) 

In early times women labouicd under gieat disabilities, 
the Mitakshara confers on them lights and privileges so as to 
place them almost on a par with men In some lespects 
women aie placed by the founder of the Bengal School in a 
more favourable position than what they occupy under the 
Mitakshaia, but it is fenced in by limitations. The Mitak- 
shara women have been subjected to Bengal limitations, while 
the advantageous position enjoyed by the Bengal women could 
not be given them. Under both the Schools, however, the law 
relating to women appears to have been construed rather 
against them. It may be that the Anglo-IIindu lawyers could 
not conceive the idea that in India which is so backwaid in 
materia, civilization, women could enjoy privilege-, that weie 
denied to them in England. 

The 01 dei of succession according to the Bengal School 
has also been changed upon the crioncous assumption that 
it is based entirely upon the pinda theory intioduced by the 
founder of the School And the theoiy has been so explained 
as to render the order of succession cxpiessly laid down 
by Jimutavahana, inconsistent with the theory attributed 
to that acute logical writer. According to the pi esent view, 

(») In this connection see Jagdish » Sheo,3 Bom LR 301 Kedar v 
Hari, 43 C 1, ic-ii 19 C W. N ll8i 
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a fraternal nephew’s daughter’s son is to be preferred to the 
nephew’s son’s son, a cognate taking in preference to an agnate 
of the same degree, although they would succeed in the 
reverse order to the estate of the brother and the nephew, 
through whom they are related to the propositus a somewhat 
unique development of law, opposed to the very spirit of 
Hindu law, and unknown to any other system of Juris- 
prudence. It is a doctrine to which no Hindu Pandit versed 
in Hindu law, can be found to give his assent 

Stare decisis & Communis error facit jus— Whilst 
considering the above observations, it must be specially 
noted that the law as laid down in the decided cases must 
be accepted foi the present as settled law, and justice will 
be administered in the court', in accoi dance therewith, so 
long as they are not upset by authority When a particular 
view of law has been taken in a series of cases, the judges 
though convinced of its erroneousness, think themselves 
bound to follow it, for otherwise they might disturb in- 
numerable titles. But having regard to the facts that the 
people of this country are extremely conscivathc and 
tenaciously adhere to their customaiy law, that they do 
oftcnei consult the Pandits than lawyers on matters of 
Hindu law, that justice is administered by the highest 
tribunals in a language stiangc to the people, and that the 
case-law is not made accessible to the people by translating 
the reports of cases into their languages, it is doubtful 
whether the strictest adherence to the maxim stare decisis 
(= to stand by mattei s decided) is justifiable in all matters 
In the case of Blimp Man Sing \ Wvigioan Sing, 
the Lords of the Judicial Committee arc reported to have 
observed — “ For 80 or 91 yeais theie has been a steady 
current of authority one way, in all pits of India It has 
been decided that the piccepts condemning adoptions Mich 
as the one made in this case arc not monitory only, but 
aie positive prohibitions, and their effect is to make such 
adoptions wholly void. That has been settled in such a way 
and for such a length of time as to make it incompetent to ^ 


Principle of 
stare decisis 
.ind its 
ipplioation 
to Hindus. 


? C , on it art 
decisis in 
Bhagwanr 
Bhigwan. 
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Court of Justice to treat the question now as an open one.” (y) 
In another case their Lordships have declared that 

Communu en or fac it jus is a sound maxim, (p) 

Stare decisi : 14 IS Sllbm,tted w,th the greatest deference that the principles upon which 

should not be tbe rule embodied in this maxim is founded, seem to be inapplicable to India 
followed <the co,,rts are reluctant to upset former decisions which although 

j n( j, a anomilous, have been auc-ple i by the public as the basts of then transactions 

for a length of time ” There the Judges are the repositories of the law, and 
are perfectly familiar with the actual usages of the public, of which they are 
the leading and eminent members But the English Judges administering 
Hindu law have no access to its original sources locked up in a dead though 
classical langu ige with which they are not acquainted nor are they 
familiar with the actu d usages, ideis and sentiments of the Hindu 
community so different from theirs On the other hand, the people of this 
country have no aim ss to the decisions of the superior courts of which the 
proceedings are conducted and recorded in a language not their own, so 
that the public here, far from accepting the decisions as the basis of their 
transactions, continue to adhere to their own law, notwithstanding the 
erroneous view of the same taken 'n the precedents unknown to them as well 
as to their advisers, the Pandits Thus the public here are no parties to the 
communis error which is confined to the courts alone , and so the law of the 
courts in these respects has become different from the law of the people, and 
the reluctance of the courts to upset the decisions has the effect of disturbing 
settled ind cherished arringemcnts and transactions made by the 
public on the bisistf their customary law It is difficult to unde r st nd 
why this aspect of the question has eseiped the attention of the sages of law 
adorning the Judicial Committee It seems that either the grounds for 
distinction in this re pert between the two countries are not noticed by the 
English hwjers practising in the Privy Council, or they feel so great a 
veneration for the traditions of the British courts that they do not 
Reason for think it possible to call into’question before English Judges the propriety 
the same, of applying to Indian cases the traditional rule embodied in the maxims, 

P C's atten- and therefore the attention of their Lordships as not invited to this 
Uon net question Accordingly their Lordships think that the long acceptance 
by the courts of a particular doctrine or view of Hindu law, though incorrect, 
has the s ime effect here as in England, upon social customs, and that the 
acceptance of a different though correct view would probably disturb recog- 
nized law and settled arrangements , whereas the contrary is found to be the 
actual case in this country And although their Lordships go so far as to say 
that the acceptance of a doctrine for 8a or 90 years by all the courts would 
"make it incompetent to a court of justice to treat the question as an open 


(a) 26 I A 151, 166 21 A 412 3 CWN 454 1 Bom LR, 3H,xre 
also Kedarv Han, 41 C 1, 10 19 C W N 1181 

(p) Jagdish V. Sheo, 28 1 A 100, 109 5 C W N C02 23 A 369. 
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one still this fact ought to be submitted to their Lordships that the people 
here, ignorant of what passes in the courts, follow their customary law and 
usage which are contrary to that doctrine but which are agree jble to their 
feelings, is is proved b) the ficts of the very case in which that observation 
was made , and if they h ippen to be informed of the view entert lined by the 
courts, they endeavour by me ms of deeds and wills to guard against their 
arrangements being upset by the courts, inconsequence o f the sime being 
contrary to the precedents For instance, the adoptions that are held in the 
above case to be wholly void ire believed by the regenerate Hindus to be 
perfectly vil id iccording to their Shastras, and accordingly they are found 
to adopt a d lughter’s or sister's son or the like and to devise by wills their 
estate to the son so adopted, for the purpose of preventing litig ition that 
might otherwise arise for impugning the validity of the adpotion 

It is, therefore, to be regretted that their Lordships did not consider the 
question whether these maxims should be followed in ill cases governed by 
Hindu law, specially in cases where the acceptance of the right view is not 
likely to disturb many titles, as where restrictions have been erroneously 
imposed on the nature of heritable right, or where the liberty of action and 
choice has been wrongly curtuled in m itters which ought to be, is they 
really are under Hindu law, left to the discretion of men 

Application of stare deceit — The view of law taken by n 0WIt should 
the courts m previous decisions, which was justified by the be a PP l,c<1 
particular facts of those cases, is sometimes erroneously appli- 
ed to other cases m which there are certain different facts 
which were not considered on the previous occasions, and to 
which that view is inapplicable and was not intended to apply 
The following two observations of the Lord Chancellor with 
respect to the use and application of precedents are important 
and instructive —“One is, that every judgment must be read 
as applicable to the particular facts proved, or assumed to 
be proved, since the generality of expressions which may be 
found there, are not intended to be expositions of the whole 
law, but governed and qualified by the particular facts of the 
case in which such expressions are to be found. The other is 
that a case is only an authority for what it actually decides. 

I entirely dsny that it can be quoted for a proposition that 
may seem to follow logically from it. Such a mode of reason- 
ing assumes that the law is necessarily a logical code, whereas 
every lawyer must acknowledge that the law is not always 
logical at all.” (#) 

('/) Quinn v Leithem, LR Appeal Cases (tgoi), p. 495,506, set tt'iv 
Kedar *. Hart, 43 C. 1, 10 < 19 C.W.N 1181. 



Sec 3-SCHOOLS OF HINDU LAW 

Two Schools — The different comnientai ics have given 
rise to the several schools of Hindu law, which are ordinarily 
said to be five in number But properly speaking there are 
only two principal schools, namely the Mitakshani and the 
Dayabhaga schools 

The Mitakshara School — may be sub-dtvided into four 
or five minor or suboidmate schools that differ in some minor 
matters of detail, and aic severally accepted in the different 
Provinces, where the Mitakshara is, concurrently with some 
other treatises or with local customs, accepted as authority, 
the former yielding to the latter, wheic they differ, (r) 

Different Schools and Commentaries — The following 
is the list of diffcicnt schools of Hindu law containing a short 
descnption of the places in which each of them prevails with 
a list of authoritative treatises respected m each school — 
Bengal or Dayabhaga or Gauria School 
The Presidency of Bengal and Assam and some of the 
adjoining places are governed by this sehocl The following 
comnientai ics are the chief exponents of this school — 

i . Dayabhaga 

j. Mitakshaia 

3 Daya^attva 

4. Daya-Krama-Sangraha 

5. Viianutiodaya 
6 Daya-Nirnaya 

7. Daya-Raliasya or Smriti Ratnavah 

8. Dipakalika 

y. Dattaka-Chandrika. 

Benares or Northern School 
Excepting m Mithila and the Punjab, this school prevails 
m the whole of Northern Indi 1 including Oussa. (s) The com- 
mentaries respected 111 this school are the following — • 

1 Mitakshara 


(r) In Lhis Connection set Sourendia v Harl, 5 F IJ5, 15s S 3 I A 418 
42CLJ 592 soMLJ 1 24 \ L J 3J 91 I C 1033 1925 PC 280 

(j) Orissa governed by the Mitakshara School as administered in Bengal 
Parbati v Jagadish, 29 I A 82, 88 29 C, 440, 447 , see 1 C L J 388, 403 and 33 
C. 37**375) authorities respected are Saraswati-Vilasa and works of Sambhu 
Kara Bajpai and Udai Kara B-»jpn, 
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2. Viramitrodaya 

3. Dattaka-Mimansa 

4. Kalpataru 

5. Madana-Parijata 

6 . Nirnaya-Smdhu 

7. Vivada-Tandava. 

Mithila or North Behar School 

The districts of Tirhoot and parts of the districts of Purnea, 
Bhagalpur, Monghyr, Saran and Muckwane may be identified 
with Mithila. It is a tract of country bounded by the three 
rivers namely, Gandaka on the west, Kosi on the east and the 
Ganges on the south. In this part of the country the Mithila 
school prevails, which is the law of Mitakshara except in 
a few matters in respect of which the law of this school has 
departed from that of the Mitakshara. (/) The following are 
the commentaries respected in this school : — 

t. Mitakshara 

2. Vivada-Ratnakara 

3. Vivada-Chintamani 

4. Smriti-Sara or Smrityartha-Sara. 

Bombay or Maharastra or Western School 

The Bombay school of Hindu law prevails in almost the 
whole of the Presidency of Bombay, Sindh and Berar. ( u ) The 
authorities respected m this school arc the following * — 

1. Mitakshara 

2. Vyavahara Mayukha 

3. Viramitrodaya 

4. Nirnaya-Smdhu 

5. Parasara-Madhava or Parasara-Bhashya 

6 V ivada-Tandava. 

Madras or Dravida or Southern School 

The whole of the Madias Presidency is governed by the 
Madras school of Hindu law. The authontics respected m this 
school are the following — 

r. Mitakshara 

{*) Sourendn v Han, 5 P 135, 155 52 I A 418 42 C L J 592 50 
ML J 1 24 A L J 33 91 1 C 1033 1925 PC 280, Chandies>hwar v 
Bisheshwar, 1927 P 61 

(«) Bajirao v Atmiram, 1930 N 265 
H, L,— 8 
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2 . Smritt-Chandrika 

3. Parasara-Madhava or Madhaviya 

4. Saiaswati-Vilasa 

$. Viramitrodaya 

6 . Vyavahara-Nirnaya 

7. Dattaka-Chandrika 

8. Daya-Vibhaga 

9. Kcsava-Vaijayanti or Vaijayanti 

10. Madhabi 

11. Nirnaya-Smdhu 

1 2. Varada-Rajya 

13. Vivada-Tandava. 

Punjab School 

To the above named schools this, may be added as one of 
the schools. It prevails in the part of the country called the 
Punjab, and is geneially guided by customs The following 
are the authorities in this school — - 

1. Mitakshara 

2. Viranntiodaya 

3. The Punjab customs. ( v) 

The schools of Hindu law are recognised by the later 
commentators, and cite opinions of the founders of other 
schools thus . rn^rr: or *fcT ^rf^rwr. and so forth) so 
say the eastern lawyeis or the southern lawyers. 

Origin of Schools of Law — The Privy Council in the 
case of Collector of Madura v. Mootoo, (iv) throws consider- 
able light on the growth of the different schools 

"The remoter sources of the Hindu law are common to all the different 
schools The process by which those schools h ive been developed seems to 
have been of this kind Works universally Or very generdly received became 
the subject of subsequent commentaries The commentator puts his own 
gloss on the ancient text , and his authority having been received in one ind 
rejected in another part of India, schools with conflicting doctrines arose (a) 

(v) I he customs are compiled in the Rtwaz-i-am For the evidentiary 
value of this compilation, see p 32 above See Acts I and II of 1920 
(Punjab Council) See Punjab Customs, ip 33 above. 

(w) 12 M I A 397, 435 10 WKPC 17 

(rj Same view has been expressed in Balwint v, Biji, 16 N I R 187 47 
I A. 213 48 C 30 25 C \V N 243, 247 39 M. L, J 166 22 Bom L, R 
1070 18 A L, J 1049 57 I C 545 
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Thus the Mitakslura, which is univus-illy accepted by ill the schools except 
that of Bengal, as of the highest authority, and which in Bengd is received 
also as of high authority, yielding only to the Dayabhaga in those points where 
they differ, was a commentary on the Institutes of Yajnavalka , and the 
Dayabhaga whieh, wherever it differs from the Mitakshata, prevails in Bengal, 
and is the foundation of the prn cip ll divergcrccs between that and the other 
s chools, equ illy admits and relies on the mthority ofYijnavilki In like 
manner there are glosses and commentaries upon the Mitakshari whieh ire 
received by some of the schools th it acknowledge the supreme authority of 
that Treatise, but are not received by ill” 

See 4— HINDU LAW AND ITS APPLICATION 

Sub-Sec l-PERSONS GOVERNED BY IT 

Who are Hindus 9 —The derivative meaning of the word 
“Hindu” is one who condemns the degraded people (ff*r spPTfcf 
z. e., one who condemns the low people or bad aits). The 
word has not been used m any ancient Sanskrit text It has 
been used in Merutantta (y) which treatise must, compara- 
tively, be a modem writing, inasmuch as the authoi in those 
stanzas wherein the woid has been used, makes reference to 
the English people and the city of London. The reference 
clearly shows that the author wrote these stanzas after the 
English people came to this country. 

But it seems moic pmbablc that the name has been derived 
from that of the river Sindhu which is the modem Indus The 
country round the river Stndhu is the place where the Hindu 
Aryans first settled, and this part of the countiy was called 
Smdhustan . The Persians and the people of the neighbour- 
ing countries, who naturally pronounced the alphabet g (So) 
as ^ (/Zrt), called Smdhnslan as Hindustan. Gradually the 
name has been applied to the whole of India, and during the 
Mahomedan rule the orginal Aryan settlcis were called Hindus. 
The Mahomedan writers of the Mahomedan period did not 
deal the Jains and the Buddhists separately, hence they were 
also called Hindus In the course of time many of the non- 
Aryans described themselves as Hindus, and practically all 
the non-Aryan aborigines are now included among the 
Hindus. 

The Hindus are those who profess any form of the 
religion of the Vedas or as explained in the Pur anas called 

(y) See Vachaspattam and Sabdakalpadruffla 
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Brahmanism (.cr) These arc not a homogeneous system of 
belief but in a large measure, have been derived from prior 
Brahmantcal faiths. But no non-Hindu who embraces the 
Brahmanic religion can be a Hindu, because the Hindu 
Shastrns do not approve of conversion into Brahmanism. But 
he can do so now («/) 

Gentoos. — The Hindus were formerly called as Gentus 
or Gentoos The word “Gentoo” has been used in 21 Geo III 
C 70 as also in Vi vadamava-Setu otherwise called the Code 
of Gentu Law by Mr Nathaniel Brassey Halhed His 
meaning of the word deserves as much respect as this very 
Woik received at the hands of Sir William Jones (a) The 
Portuguese, as is well-known to students of history, were the 
first of the Europeans who established their factory in India 
and it is most natural that the word was used by them first to 
denote a certain section of the Indian population It was 
probably derived from the Portuguese gentio meaning a gentile 
or a heathen to import the native of India who is a Hindu as 
distinguished from the Mahomedan^ ( b ) 

Hindu by birth governed oy Hindu law —The Hindu 
law applies to Hindus by birth, that have not openly renounced 
Htndusim by adopting any other religious persuasion So it 
is not sufficient to bring a man within the definition of Hindu 
to prove his Hindu birth or origin, but it is essential that he 
should be a Hindu at the time when the question m issue 
arises, (c) 

Other Communities governed by Hindu law —The follo- 
wing is an alphabetical list of various communities partially 
or wholly governed by Hindu law — 

Agarwallas See “ Jains” } below 

A rotas of the Punjab are governed by Hindu laW (d) 


(s) Ncpen Bali v Sitikanthi, 12 C L J 459, 46 1 15 CWN i«S SIC 

41 , Digree v I’acotti, 19 B 784 , Mating Chit v Mi Yait, 37 I C 780 

(a/ 1 See Sub-Sec 11 of this Section under the he iding “C onversion and 
Reconversion to Hinduism”, /erf, 067 

{a) For Sir W Jones'* remark see "Vivad irn iva-Setu” in Sub Section vn 
"Convent iries” in Vr 2, p 4b above 


(b) In this connection see Ard iscer -j Pcro/cbt ye, 6 M I A 348, 383 
(c Ram Bhagwan ® I C Bose, 30 I A 249 ]iC 11 7 C W N 80c e 

Bom L U 845 13MLJ 381 5*4 P K 1903 105 P L R 1903 5 ' 

(*i) Chandan v Wa indi, 92 P R 191 <5 168 P W R 191$ 31 I C 541 
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Arya Samajtsts are Hindus and hence the Dayanandts i 
a sect of the Arya Samajists arc likewise governed by 
Hindu law. ( [e ) 

Banins of Ambala District are also governed by Hindu 
law. (/) 

Bhattas of Kangarh in the district of Muzaffargarh ate 
governed by Hindu law in matters of succession. Cs") 

Brahmans : 

Kashmiri Brahmans settled in the Punjab are governed 
by the customary law in matters of adoption (//) 

The Nambutn Brahmans of Malabar are held in great 
esteem(i) and do not belong to a despised class as said by Sir 
W. W. Hunter, (j ) They aic governed by Hindu law (7) 

Brahmos who under the old Special Marriage Act had to 
declare before their marriages under that Act that they are 
not Hindus, are governed by Hindu law in matters of suc- 
cession. (/) 

Buddhists who had been Hindus notwithstanding their 
renunciation of Hindu religion and usage continued to be 
governed by Hindu law. 

Bunjahi Khatris. See “Khaims’ , below 

Chourasi Guddidars were originally non-Hindus and still 
retain some of its relics , but they have adopted Hinduism 
with its social usages including the law of succession, (m) 

Cutchi or Kulclti Memons. See “ Memons”, below. 

Dayattandis. See “Aryasamajists”, above. 

Gonds arc not Hindus (ji) and cannot claim to be governed 
by Hindu law unless it is pleaded and proved that they 


(«) SuraJ v Attar, 3 P L T 551. 

(/) Haliirta v Asibai, 8 I C 214 4 S L R 77 j Siddtck v Mohammed, 
37 1 C 728. 

(f) Aya v Tharl, 19 1 C 87 14 P W R 1913 74 P L R 1913 78 P R 1913 
\h) Durga v Sambhu, 29 C W N 106 P C 

(*) Castes and Tribes irt Southern India, by Thurston, Vol 15, (Fd 1909) 

(/) Orissa Annals of Rural Behgal 

(£) Vishnu v Akkamrm, 34 M 496, 501 20 M L J 938 6 I C 581 

(/) R»ni Bhagwan v J C Bose, 3 1 C n PC, Kusum v Satya,30 C 999 
7 C W N 784, In re Jnanendra Nath Ray, 49 C 1069 26 C W N 799 

(m) Sahdeo v Kusum, 50 I A 58 a P 230 27 C WN 901 37 C L J 
359 44 M L J 476 25 Bom L K 560 
(nj Miran v Hanslal, 1930 N 57 
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haye adopted Hindu law and custom, (o) 

Gif jay: of Ninar District in the Gcntuil Provinces, are 
governed by the Bcnaics school of Hindu law. ip) 

Halai Memo ns. Sec “ Memons” , below. 

Jams appear to be a sect of the Buddhists and “may not 
unfairly bcdcsciibcd as a compromise between Hinduism and 
Buddhism.” (q) They as well as the Agarwalla Jains, are 
governed by Hindu law, (r) and it is for hnn to prove that 
any custom other than the Hindu law of the country where the 
property is situate and the paitics icsidc, exists (<) 

fats in the absence of special custom are governed by 
Hindu law if) 

Kachanes of Assam aic govci lied by Hindu law in matters 
of succession ( [u ) 

Kamatlus of Bombay arc governed by Hindu law in mattcis 
of succession ( v) 

Ka r hum i Brahman > Sec “ Ihahman . ”, abov e 
Khatihs of the Punjab aie governed by Hindu law (w) 
Khati is — Satin K hat ns of Lahore city,(-r) Segal Khatms 
of the Punjab ton ns, (j>) Sodlu Khati i . of Amritsar District if) 
and Khati is of Kaunti ila in Gujai Khan Tahsil of Rawalpindi, 
arc governed by Hindu law in matters of succession and 
inheritance ia)Bunjalu Khati is of Nara in Tahsil Kahuta of the 
Rawalpindi District aic governed by Hindu law in matters 


{&) Sarj ibai © Gaogai \m, 1930 N 35 

(/) Ram © Tot a, 6NLR 39 

(g) Tagore Law Lecturer, (1888) on Adoption, 2nd Edn , p 452 ‘ Sheo- 
kuarbai © Jeorij, 25 CWN 273 P C (I920)MWN 627 16 NLR 170 

UPLR (P C ) 1G1 61 IC 481 , Elplunstonc’s History of India, p 116, 

5th Edn 

(r) Rupchand © Jambu,37 I A 93 14 C W N 545 6 I C 272 20 MLJ 

439 , Sheo Singh © Dakho, 5 I A 87 1 A 688 2 C L R 193 , Chotay La'll 

Vi Chunno, 6 I A 15 4 C 744 22 W R 496 3 C L R 465 , Bhikabai v 

Manilal, 54 B 780 , K dgavd i © Soma, 33 B 669 11 Bom L R 797 , Sano v. 
Puran, 78 I C 4G1 1925 N 174 , Prem Sagar v Ram, 1929 L 814 

D Chotay © Chunnoo, 4 C 744 0 I A 15 3 C L R 465 , Gatepha v 

Eramma, 1927 M 228 

(f) Bh igw ini v Khusi, 24 I C 982 (A) , See Nauli © Khere, 15 1 C C07 

(«) Ne iram © Ardaram, 35 C L J 34 64 I C 145 

(v) Jagann ith © Nanyan, 34 B 553 12 Bom L R 545 7 I C 459 

(w) Bholar © Emperor, 181 P L R 1914 24 I C 947 

(x) Karon v Jawala, 17 I C 510 258 P VV R 1912 

(y) Mehr © Devi, 13 I C 50 32 P W R 1912 19 P L R 1912 

(s) Lalchand © Manohn, 78 IC 717 1925 L 108 

(a) Labh © Gurcharan, 19 I C 730 62 P W R 1913 131PL.R 1QI3I 

^4 PR 1913 
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of alienation of ancestral property. ( b ) 

Khojas of Bombay are governed by Hindu law in matters 
of succession. (< c ) 

Koches of Assam are governed by Hindu law in matters 
of succession. ( d ) 

Kumhars of the Punjab are not governed by strict Hindu 
law but by custom. ( e) 

Kn t chi Memons. See “ Memons ”, below. 

Labbais or the Tamil-speaking Mahomcdan converts of 
Coimbatore District adhere to Hindu law of succession, 
partition and succession of women (/) 

Lmgayat Community of North (Canara) Karnara were 
originally Hindus but subsequently they became the followers 
of the religion founded by one Basova who was born in 1 ioq 
A.D. Their only God is Siva and the name of the community 
has, perhaps, derived its name from their God rcpiesented by 
“Lingam”. They acknowledge the authority of the Vedas. 
They are governed by Hindu law. (g') 

M akathayaii Thiyyas in the absence of any proof of a 
particular custom are to be piesumed to be governed by 
Hindu law. (ji) See also u rhattans", below. 

Memons . — The Cute hi or Kntthi Memons of Bombay (i) 
and of Sindh (j ) are governed by Hindu law of succession 
and inheritance The Halai Memons domiciled in Porcbunder 
follow Hindu law in mattcis of succession of women, (h) 
But by a declaration made under Cutchi Memons Act (/) any 
person belonging to that sect may adopt Mahomcdan law 


(&) Dhera w Tan, 7 I C 527 8^ P W 1 \ 1910 88 O R 1910 

(c) Jan w Data, 38 B 449 15 Bom LR 1044 22 I C 195 

(d) Aiti v Aidcvv, 24 CWN 173 , Dmo v Chundi, iG (- L J 14 (1889,) 
16 I C 349 

(e) Balha v Fmperor, 24 P W R 1914 161 PLK 1914 25 I C 839 

(/) Ibrahim v Muhimm jd, 39 M 6G4 29 M L J 763 3° I C 806 

(?) Somasekhera ® Mahadeva, 53 M 297 1930 M 496 

(h) Pattukkayal v Kothenibn, 1927 M 877,879 

(t) Abdurahim v Halim ibu, 43 I A 35 18 Bom LR G35 20 C W N 

362 30 M L J 227 32 I C 413 , Abdul sakur v Abubakkir, 54 B 358 1930 

B 1921 , Advocate General v Jimbib 11, 41 B 181 17 Bom L R 799 31 I C 

I°6 

(j ) Sardul v Karam, 5 I C 990 30 P R. 1910 27 P W R i9io,Yusifr 
Abu, 78 I C 871 

(k) Khatubai v Mahmed, 50IC 108 47 B 196 2^ Bom LR 127 27 

CWN 774 37 C L J 131 44 M L J 35 32 M L 1 '45 
CO Act XL VI of 1920 
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In matters of succession and inheritance. But the succession 
of the person who has not signed such a declaration is to be 
governed by Hindu law (m) 

Nambutin Brahmins . See “ Brahmans" , above. 

Navayats of South Camara are Mahomedans but they have 
adopted many incidents of the joint family law of the 
Hindus. ( n ) 

Nirnialas. See “Sikhs" , below. 

Rajbansis of Bengal wcic originally non-Hindus but are 
governed by the Dayabhaga school of Hindu law. (o) 

Sarin Khatris. See “Khatris" , above. 

Seghal Khatris . See “Khatris", above. 

Sikhs were originally Hindus and they continued to be 
governed by Hindu law excepting the law relating to 
marriage (f) The Nirmalas were a sect of the Sikhs but they 
have lost their importance and have merged to a very large 
extent amongst the Hindus. ( q ) 

Sodhi Khatris. See “Khatris", above. 

Thattans (goldsmiths) of North Malabar are governed by 
Makathayan law which corresponds mainly to Hindu law. (r) 
Sec f Makathayan Thiyya a”, above. 

Trakhatis of Amritsar city are governed by Hindu law m 
matters of succession. (.r) 

Yadhavas — The Madura Ramayana Chavadi thousand 
Yadhavas are governed by Hindu law. (/) 

Evidence of adoption of Hindu law. — The Privy Council 
has laid down that a family that was not Hindu by descent and 
origin, but had gradually adopted Hindu customs was not, 

(m) Abdulsakur v Abubakkar, <54 B 358 1930 B 191 

(n) Hussun v Hassan, 5 L W 825 41 I C 184 

(0) Narendra v Nagendra, 50 C L J 267, 271, Santala v Badaswan, eo 
C 727 27 C W N 6G9 

(/>) R »ni Bhagwan v J C Bose, 31 C 11 PC , Dalip v Fati, 18 I C 
030 41 P W R 1913 100 PLR 1913 The History of the Sikhs is traced in — 

Satgur 9 Har, 1930 O 44 

(t/) Kirpa Singh v Ajaipal, 1930 I 1 

(r) Kunhi t Raman, 46 M 597 44 M L J 274 18 L W 525 

(s) Gangu v Kansht, g I C O49 28 P R 191 1 80 P L R 191 1 7a 
P W R 19* * 

(/) Yanma Kone v Vannichi, 51 M 1,6-7 1928 M 299 
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on that account, to be governed by Hindu law in all mat- 
ters unless proved to have been introduced into it as its 
custom. ( u ) 

Where a family was originally aboriginal, it is a question 
of fact whether they have adopted Hindu law in matters 
of succession (7') 

Onus —The onu<; of proving that a particular family which 
was not originally Hindu, js governed by Hindu law, is on 
the person who asserts it (w) 

Sub-Sec li— RELIGION AND CONVERSION 
Renunciation of Hinduism — A Hindu as soon as he 
embraces another religious faith, such as Christianity, (r) 
ceases to be a member of a Hindu joint family. But the 
particular member will continue to hold the family property, 
as joint owner (jy) His right to survivorship, however, extin- 
guishes^) from the moment of his conversion to another 
religious faith as the disruption of the coparcenary is thereby 
effected (a) 

A mere conversion to another religion would not by itself 
involve the adoption of the laws as to inheritance and suc- 
cession prevalent among the adherents of that religion (b) 

The Mahomcdan law of inheritance is a part of their 
divine law and hence a Hindu convert to Islamism is to be 
governed by Mahomcdan law Such a convert does not, for 
that reason, carry with him the Hindu law of adoption though 
adoption is not necessarily inheritance or succession, but it 
leads to inheritance and succession.^) 

By the Indian Succession Act a Hindu apostate to Chris- 
tianity cannot choose to be governed by Hindu law in 

00 Famndr i Deb K uknt v R ljeswar, 12 I A 72 II C 463 
(v) Narendra 11 Nagendra, 50 CL] 267,271 
(«0 IJjiy tra n Tilochan, 44 I C 435 CN) 

CO Abraham® Abraham, 9 M I A 159 1 \V RPC 1, Kulada v Hari- 
pada, 40 C 407 16 C I J 311 17 C W N 102, Subbayva ® Rangayy i, 1927 

M 883 

O') Kulad 1 0 Haripada, siifra In this connection see Ganga v Begun, 
57 P R 1916 159 PWK 1916 S5 I C 540 , Kunhielu kb in v Lydia 11 M L 1 
232 , in this connection sec also Jogt Reddi v Chinnabbi, 52 M 83 P C 
(?) Kulada v Haripada, s.'fn a 

(a) Bhagwan v Shib, 1930 A 341 , Jamna v Gondi, 6 L I J 84 80 I,C 
5*9 1924 L 470 

(b) V annia Kone v Vannichi, 51 M 1, 22 F B 1928 M 299 

(c) Bai Macbubai v Bai Hira, 315 B 2f % 13 Bom L R 251 10 J C 816 
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Hindu law 
applies even 
orthodox 
habits given 
up 


matters of succession (d) But previous to the passing of the 
original Indian Succession Act of 1865 which has now been 
repealed by Act XXXIX of 1925, Hindu law was applied 
to those who followed the customs and usages in other 
respects (e) 

But still one may have the curiosity to learn how a Hindu 
by bit th who gives up the orthodox habits in matters of diet 
and ceremonial observances, is to be governed, relating to 
succession, inheritance and othci personal law. The following 
observation of the Judicial Committee will elucidate the 
problem : 


“The learned Judges of the Chief Court examined the literature bearing 
upon the Brahmo Society , they h id before them much import mt evidence 
with reference to the Brahmos and the relation of their principles and their 
organization to the Hindu system , and they came to the conclusion that a 
Sikh or a Hindu by becoming a Brahmo did not necessarily ceise to belong 
to the community in which he w is born They tlso found on the evidence 
that the testator never became a professed Brahmo at all In both these 
conclusions their Lordships agree 

“Thetr Lordships agree with the leirned Judges of the Chief Court 
In thinking that such lapses from oithodox practice (in matters of diet &c ) 
could not have the effect of excluding from the category of Hindu in the Act 
(V of 1881) one who was born w thin it, and who never became otherwise 
separated from the religious communion in which he was born ” (/) 

Right to Legislation protecting Hindu apostates. — The Legis- 

noHost^by l a * ure ^ as prevented a Hindu being penalized by depriving 

conversion him of his right to property foi renunciating the Hindu 

religious faith (g) The Privy Council has explained the effect 
of these two enactments thus 

“The intention in both enactments is perfectly clear , by declaring that 
the Hindu or Mohimcdan law shall not be permitted to deprive unj p irty not 
belonging to either of these persuasions of a right to property or th it any 
law or a , age which mfliets forfeiture of rights or property by reason of iny 
person renouncing his or her re'igion, shall not he enforc i d, the Iigishturi 


(d) Kamawati 71 Digbijai, 48 I A 381 43 A 52s C4 I C SS 9 15 
M LT 47 

( e ) Set Abraham v Abraham, g M I A 195,237-238 

(f) Kam Bhagwan » J C Bose 30 I A. 240, 2^7 31 C 11 7 C W N 
5 Bom L R 845 13 ML J 381 84 P R 1903 ns L K 1903 

(g) Keg VII of 183’ and Act XXI of 1850 
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virtually set iside provisions of Hindu law which penalises renunciation of 
religion or exclusion from caste " (h) 

Conversion* and Re-conversion to Hinduism.— A II ulu 

converted to any other religious persuation may revert back 
to Hinduism on performing the religious rite of expiation 
His infant son may, likewise, with his consent and 
approval, revert back to Hinduism (r) 

But the question still remains whether a non-Hindu can 
be convcitcd to Hinduism There was a ceitam orthodox 
section of Hindus who emphatically asserted that their reli- 
gious faith is of a higher oidcr and no non-Hmdu can have 
any access to it Some of them even cntcitaincd a still limited 
view of the question and asserted that even a Hindu cannot 
revert back to Hinduism having embiaccd any other religious 
persuasion But these aic now of mere academic interest As 
has been noted above a Hindu can re-embrace Hinduism after 
having pcrfoimed the expiatory ceremony The other ques- 
tion whether a non-Hindu by bnth can embrace Hinduism 
has been settled by judicial decisions holding that he 
can do so (j) 

Sub-Sec iii— MIGRATION AND SCHOOLS OF LAW 

The schools of Hindu law applying as they do to Hindus 
of particular localities, may be called ^«<m-territorial Hence 
it is the pruna facte presumption that a Hindu is governed by 
the school of law in force in the locality where he is domi- 
ciled, {k) and that prevailing among his caste-fellows in the 
locality (/) But this presumption may be rebutted by proof 
that the family to which he belongs had migrated from 
another province in which a different school prevails , for, 111 

(A) Khunm v Gobind, 33 A 356, 3<>5 15 C W N 545 38 I A 87 13 

C L J 575 8 A L J 552 13 Bom L R 427 21 M L ] 645 10 I C 477 

* For conversion of a member of a family, see Ch V, bee I, bub-sec 11, 
topu, “Conversion to another religion ” 

(1) See Kusum v Satya, 30 C 999 7 C W N 784 

(l) Gopil, Maharaja Kumar w Siti DeVi, 36 C W N 392 P C, 
Sahdeo v Kusum, 50 I A 58 2 P 230 1923 PC 21, Famndra v 

Rajeswar, 12 1 A 72 11 C 463 , Palannpp i v Alagan, 48 1 A 539 44M 740 1 
1922 P C 228 , Ratansi v Administrator 1928 M 1279 

(A) Thaikandhi v Ilhvatukal, 39 M L J 427 13 L W tot 60 I C 209. 

(1) Tula Ram v Shyam, 49 A 848. 
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such a case, the presumption of law is in favour of the reten- 
tion by the family of the law and usage of the country of 
its origin (m) B it this presumption again may be rebutted 
by proving that the family has adopted the law and customs 
of the place of its present domicile, and then it will be 
subject to the school prevailing in that place (#) 

The law in this subject is very clearly explained by 
Viscount Haldane in an appeal from East Africa to His 
Majesty in Council (o) 

“ Where a Hindu f irmly migrati from one part of Indi i to mother, prim a 
facte , they carry with them their person il 1 iw, and, if they ire lllcged to have 
become subject to a new local custom, this new custom must be affirm itively 
proved to hive been idoptcd, but whensmh i f unily emigrate to another 
Country, and, being themselves Mohamcd ms, settle among Mohamedins, the 
presumption that thoj h ive idopti d the 1 aw of the people whom they h ive 
Jomi d seems to their Lordships to be one th it should be much more readily 
m ide AH th it h is to be shown is th it they h ive so utid as to raise the 
inference th it they hive cut themselves off from thi lr old environments 
1 he an alogy is th it of i eh ingi of domicile on settling in a new country rither 
than the analogy of a change of custom on nngr ltion within India ” 

Evidence of migration. — The mode in which the religious 
ceicmomcs aie performed is idled on as the te^t for deter- 
mining whether a family pioved to have migrated from one 
pi evince to another, adheies to the law of the former place 
or has adopted the doctrines piovalent m the place of its new 
domicile (/>) Evidence of migration of witnesses who heard 


^ (m) Mahomed Haji v Kh itu, 43 B 647 21 Bom L k 8<; 51 I C 513. 

Stikbir i> Mangeisar, 1927 A 252 

(n) Uatn v Chundra, 20 C 409, Soorertdri 7; M Hecroomone, 10 

W K P C J 5 , Lukkeatf Gunga, W R iG ip) 56 , Kul idaw H trip id, 1, 40 C 407 
16CLJ311 17CWN102 17 I C 257 , Bhagbati v Sailendn, 16 C W N 

834,839, Gobind v R idha, 31 A 477 6ALJ 591 3IC 5C, Pitambrr v 
Nishi,2 4 C WN 215 31CLJ 52 , B alwant v Baji, iG N L R 187 . 47 1 A 
213 215 C W N 243 48 G 30 39 M L J 1G6 23 Bom L R 1070 18 A L J 

1049 57 1C S4 l >. ie « Sonnsekhar 1 v Mihideva, 51 C L J 237 PC 1910 
P C 496 on ippe d from >53 M 297 , Trimbakdas v Math ibai, 1930 N 225 

(o) Abdur ihim v Hdimibu, 43 I A 35,41 20 C W N 362, 364 30 

M L J 227 x8 Bom I R 635 32 I C 413 

tf>) Kutcheputty v Rajunder, 2 M I A 132 2 Suth PCl,R Padma 1 
B Doolcr, 9 MIA 259 7WRPC 41 , R Srimuty v R Koond 4 MIA 
292 7 W 1\ P C 44 , R im p K inainee, 6 W 1\ 295, Balwant v Baji, iG N L 
R ,87 47 I A 213 48 C 30 25 CWN 243 18 A L J 1049 39 MLJ 

1G6 22 Born LR 1070 57 1 C 515, Kulada v Haripada, 4 [ C 407 17 C 
WN 102 16CLJ 311 17 I C 257, Bh igabati v Sohodra, 16 CWN 834 

13 IC C91 , Vaslidevaw Secret iry of States, IX M 157, 161 , Gobindoi Radha, 
31 A 477.479 G A L J 591 3IC 5G3 . Balkisan v Kunjalal, 51 C L J 237, 
1930 PC 133 
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it from the deceased memberb of the family, ib madmis- 
bible. (q) 

It bhould be obberved that it ib of the firbt importance 
to enquire into the origin of the family The origin, if ascer- 
tained to have been in a different place, gives rise to the pre- 
sumption that the family preserves the customs of its place of 
origin. Of evidence which go to prove or rebut this presump- 
tion, the most direct arc instances of succession in the family, 
and next, ceremonies at marriages, births and Shradhs (r) 

Wife s domicile — By marriage the wife acquires the do- 
micile of the husband, and the domicile continues dunng the 
widowhood unless she adopts a new domicile. (j) 

Schools which govern certain sects — The following 
sects have been judicially determined to be governed by 
particular schools of law 

Ponuirs of the Central Provinces are not governed by the 
Bombay school, but are governed by the Benares school of 
law. (/) 

Raghuvamshts of Nandurbar, who migrated from the 
province of Oudh and settled in Khandesh, aic governed by 
the Benares school of law (#; 

Rao Rat/ior Telis who settled in the Cential Piovinccs arc 
governed by the Benares school of Hindu law 0; 

Sub Sec iv— HINDU LAW, NOW IN FORCE 

Under the British rule the Hindus have been suffered to 
be governed by their own law as regards Succession, Inheri- 
tance, Marriage, Religious Institutions and Caste, (re) Hindu 
law has therefore become the personal law of the Hindus, 

The following enactments have modified, supplemented 
and superseded Hindu law or custom — 

Act V of 1843 °f Governor-General’s Council (Abolition 
of Slavery Act) has abolished slavery which was formerly 

(?) Ramchandra v Ramabai, 1930 N 267 

(r) Parbati v Jagidish, 29 I A 82 29 C 433 6CWN 490 4 Bom 

L R 365 , in this connection see foot note (/) above , Sarada v Uma, 50 C *370 
37 C L J 233 

(j) Kashtba v Shripat, 19 B O97 

(t) Rukhamabai v Jaipal, 23 N L R I08 1929 N 122 

( u ) Babu Motisihg w Durgtbai, 53 B 242 1929 B 57, 

( v ) Narayan v Motisa, 1927 N 121 

\wj Reg IV of 1793, See. 15 , Meenakshi v P Rama, 37 M J9& 
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practised by almost all the ancient nations 

Act XXI of 1850 of Governor-General's Council (Freedom 
of Religion or lev loti Act) repeals those provisions of the 
Hindu and the Mahomedan laws, that exclude from inheri- 
tance persons professing a religion different from that of the 
person, succession to whose estate is in dispute (r) Where 
once a person has changed his religion and changed his per- 
sonal law, the religion and law adopted will govern the rights 
of succession of his children (f) 

Act XV of 1856 of Govcinoi-Gcnci al’s Council (Hindu 
Widow Rc-mari lage Act) legalizes the re-marriage of Hindu 
widows in ccitain cases, and dcclaics their rights and dis- 
abilities on re-marriage. The Act applies to all cases of 
rc-mai riage ( ) 

Act XLV of i860 (Indian Penal Code) has completely 
superseded the whole of the Hindu cuminal law 

Act XX of 18^3 (Religious Endowments Act) repeals 
the Bengal Regulation XIX of 1810 and Madras Regulation 
VII of 1817 so fai as the ichgious endowments aie concerned , 
but they still apply to charitable endowments, except in some 
provinces whcic it is not made applicable By section 4 of 
the Act all the landed or other piopertics which were, at 
the time of passing of this Act, under the superintendence 
or in the possession of the Board of Revenue or any local 
agent, have been transferred to the trustee, manager or super* 
mtendent of the religious trust The Act applies to all 
public religious endowments (a) and not to any private trusts 
or endowments. (/>) 

Act XXI of 1866 of Governor-General's Council (Native 
Converts’ Mai riage Dissolution Act) enables a Hindu convert 
to Chnstianity to obtain a dissolution of marriage under 
special circumstances 


(jf) In this connection see Khunm 0 Gobind, 13 A 3 <>6, 365 15 C V/ N 
545 3HIA87 10 1 C 477 21 MI J 64-? 13 CL] 5715 13 Bom L R 427 

(_y) Mitir Sen v M «jbul, 35 C w N 89 P C 
( 3 ) Raman v Chinto, 12 1 C 623 

(a) Mahomed Athar v Ramjan, 34 C 587 , Sheoratm v Ram, l8 A. 227 ; 
Jan Alt v Ram, 8 C 32 9 C L R 433 

(i) Protap v Brojonath, 19 C 275 , Ashgar v Delroos, 3 C 324, 
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Act VII of 1866 of Bombay Council (Hindu’s Liability and 
Ancestor’s Debts Act) limits son’s liability to pay father’-, 
debts to the extent of assets received by him. 

Act IV of 1869 of Governor-General’s Council (Indian 
Divorce Act) applies to a Hindu mainage contracted before 
the conversion to Chustianity of the parties 

Act XXI of 1870 of Govei nor-Gcncral’s Council (Hindu 
Wills Act) and Act V of 1881 (Piobate and Administra- 
tion Act) extend to Hindu Wills certain provisions of the 
Succession Act (Act X of 1865) with some additions and 
alterations But all these arc incorpoiatcd in Act XXXIX of 

1925 

Act IX of 1872 (Indian Conti act Acf) has superseded 
the Hindu law of contract, (c) though the latter is some- 
times refened to in matteis of contract or dealing The 
Hindu law of gift is to some extent applied to gifts made 
by Hindus, so also the law of Damdupat , according to which 
intetest exceeding the amount of the principal cannot be 
recovered at any one time (<-/) It has been held that the rule 
of law is applicable to the Presidency towns of Calcutta (e) 
and Bombay.(/) It doe-, not apply to the Presidency of 
Bengal outside Calcutta (g) But it l-. also applicable to cases 
outside the city of Bombay ( 4 ) This mle of Hindu law is 
not followed in Madras (/) But it is only applied to cases 
where the debtors are Hindus ( j ) 

Act III of 1874 (Married Women’s Property Act) does not 


(e) Madhab v Rajkumar, 22 W R 17 ° *4 B L R 76 

(d) Mann, Ch VlII, 8, 151 .Mitakshara II, 39, 5° , Cokbrooke’s Digest, 
Book I, Cb II, Secs 3, S9, 61 

(e) Nobin v Romesh, 14 C 781 , R imeoomary v Johur, 5 C 8G7 7 

C.L R 204 , Ramkanai v Calli, 21 C 840,1 ill v 1 h iko noni, 2pC 899 

(/) Ganpat Adarji, 3 B 312 Nussuib mji v I ikinan, ?i II 4^2 y Bom 
I K 82, Jiwan ( Mem mlas, 3.3 B 109 12 Rom I R yyj 

(q) 1 1 etninin v Run, 9 C 871 I "> C LR 590 , S.irjga v Sudh in, 9 C 

825 12 C L R 400 , Pr in v | idii, 2 C W N 60 ? 

(A) Snndora v J lyawflnt, 24 II 114 1 Bom I R 551 , Snkaltl v Bapu, 24 

B 3°S , Ah Sli th< b v Slnbji, 21 B 8^, Digdnsa -> R im, 20 B 611 , Gantsh 

v Kfshav Rio, 15 B 6 2^, Rilkrislmi v II m Goviml, i<; B 84 , II iri v 

Balimbhit, yB 233,Nmin > Salvtji, qBH( R 83 

(0 Y Annaji v Righub 11, 6 M II C R 400 , Stibrun 1111 1 v Subriminn, 31 
M. 250 

(j) Rimkumiry v Jihor, ^ C 867 , Rim K inn v C till, 21 C 840 , Daud 
v Ballavdas, 18 B 227 , See Chaptci (v) Debts, Damdupat , fcsl, 


Ancestor’s 

Debts, 


Divorce, 


Wills, 


Conti act, 


Whether 
affects 1 tw of 
Damdupat t 


Mamed 

Women’s 

Property, 



Majority, 


Transfer of 
Property 


Guardian 
and Wards, 


Oudh 

Settled 

Estates, 


Beng il 
Settled 
Estates, 


Disposition 
of pro- 
perty, 


Charitable 
and Keli 
gious 
Trusts, 


ACTS RELATING TO HINDU LAW [C. I, S. 4 *, S9. iv 

apply to Hindus. (£) But see Act XIII of 1923 and the deci- 
sion of the Madras Full Bench (/) 

Act IX of 1875 (Indian Majority Act) applies to Hindus, 
except in matters of marriage and adoption It fixes the 
age of majority on the completion of the eighteenth year. 
But every minor of whose person or property a guardian 
has been or shall be appointed by any court of justice and 
every miner undei any Court of Wards, shall be deemed to 
have attained hts majority when he shall have completed his 
age of twenty-one years 

Act IV of 1882 of Governor-General’s Council (Transfer 
of Piopcrty Act) supersedes the Hindu law of transfer of 
property excepting certain limitations mentioned in sections 
2 and 129 of the Act, but repealed by Acts XX, 1929, V, 1930, 
Act VIII of 1890 of Governor-General’s Council (Guardian 
and Wards Act) applies to Hindus in cases where the 
question regarding the guardian appointed or to he appointed 
by the court arises. 

Act II of 1900 of U. P. Council ( Oudh Settled Estates 
Act ) validates the mode of devolution contrary to Hindu 
law in some cases governed by the Act with respect to 
certain estates and other immovable property m Oudh. 

Act III of 1904 of Bengal Council ( Settled Estates Act ) 
which has been enacted to facilitate the making of family 
settlements of estates by landholders m Bengal, applies 
to Hirdus also. 

Act XV of 1916 of Governor-General’s Council ( Hindu 
Disposition of Property Act) validates the disposition of 
projjerty to an unborn person 

Act XIV of 1920 of Governor-Genci al’s Council (Chari- 
table and Religious Trusts Act) provides for obtaining 
information regarding trusts created for public purposes of a 
charitable and religious nature and to enable the trustees of 

U Islnni Dim r Gop il Chindn De, 18 C W N 1-335 20 C I J 44 

25 I C 23 ( 5 , Shank ir v Urn Uni, 37B 471 

U) Bahmbav Knshn iyya, 37 M 483, 504, over-ruling Oriental v, Vantaddu, 
35 M 162. 
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such trusts to obtain the directions of a court on certain 

matters. 

Act XLVI of 1921 of Governor-General’s Council 
(Cutchi Memons Act) to enable those Cutchi Memons 
who so de s jre to be governed in matters of succession and 
inheritance by Mahomedan law [ See Act XXXIV of 1923 ] 

Act I of 1920 of the Punjab Council [The Punjab 
Limitation (Custom) Act] is to amend and consolidate the law 
governing the limitation of suits relating to alienations of 
ancestral immovable property and appointments of heirs by 
persons who follow custom in the Punjab. 

Act II of 1920 of the Punjab Council is to enact certain 
restrictions on the power of descendants or collaterals to 
contest an alienation of immovable property or the appoint- 
ment of an heir on the ground that such alienation or 
appointment is contrary to custom. 

Act VIII of 1921 of Governor-General’s Council [Hindu 
Transfers and Bequests (City of Madras Act )] declares the 
rights of Hindus to make transfers and bequests in favour 
of unborn persons in the City of Madras. 

Act XXX of 1923 (I C.) [Special Marriage (Amendment) 
Act of 1923 amending Act III of 1892]. This Act provides 
a form of marriage of Hindus otherwise than by Hindu rites 
and customs. 

Act I of 1925 (Madras Council) This is an Act for 
better governance and administration of certain religious 
endowments, by a Board consisting of not less than two nor 
more than four Commissioners who must profess Hindu religion 
and a President The Picsident according to this Act may 
not be a Hindu by religion. [Sec, Acts II of 1927, I of 1928 
and V of 1929] 

Act XXXIX of 1925 (IC) (Indian Succession Act) is an 
Act which amends twelve different enactments including Indian 
Succession Act (Act X of 1865), Hindu Wills Act (Act XXI of 
1870) and Probate and Administration Act ('Act V of 1881). 

Act XII of 1928 is to amend the Hindu law 1 elating to 
exclusion from inheritance of certain class of heirs on account 
of physical defects excepting those governed by the Dayabhaga 
H L,— 10 
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school. 

Act II of 1929 is to alter the order of succession of the 
Mitakshara school regarding son’s daughter, daughter’s 
daughter, sister and sister's son. 

Act XIX of 1929 is to restrain the solemnisation of child 
marriages. 

Act XXX of 1930 is to remove doubt as to the rights of a 
member of undivided family in property acquired by his learn- 
ing (gams of learning). 

The whole of the adjective law, as laid down by Manu 
(«0 and Yajnavalkya (//) has been replaced by various legisla- 
tive enactments. 

Sub-Sec v— OBSERVATION ON HINDU IAW 
Codes of Hindu Sages Complete -The Jurisprudence 

or positive law as dealt with m the Codes of the Hindu sages 
appears to be complete and exhaustive, and includes all 
branches of law, suitable to the exigencies of Hindu society, 
and actually prevalent therein , so that it cannot be said that 
the Codes were defective, and left out of consideration any 
department of law. And the charge of incompleteness 
brought forward by Sir Henry Maine in his Village Commu- 
nities, in consequence of there being a singular scarcity of 
rules relating to tenure of land, and to the mutual rights of the 
various classes engaged in its cultivation, — appears to be 
erroneous and due to the misconception that the present 
system of land tenures which came into existence since the 
Permanent Settlement had always existed here. On the 
contrary, according to Hindu law the peasant was the proprie- 
tor of the land cultivated by him, and the ruling power was 
entitled not as Landlord but as Sovereign, to a certain propor- 
tion of the produce yielded by the land, not exceeding 
one-sixth, which was tax not rent, there being no words in 
the Sanskrit language for landlord , tenant and rent , and the 
relation upon which this payment was based is expressed by 
the conjoint woid Tmrr-*mrr-n*’W meaning relation of 

(m) Manu, Ch VIII 
(*) Yajnavalkya, Ch II. 
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Sovereign and subject, though this word is now used to 
convey the relation of landlord and tenant, but it embodies 
the true fundamental principle of the Land Revenue, and 
negatives the idea of the State being the Landlord 01 Pro- 
prietor of land, — an idea contrary to the ancient law and 
customs of this country. 

The Hindu Jurisprudence is divided into two parts the 
first deals with adjective law under the name of Vyavahara- 
Matrika meaning literally “mother of litigation”, and the 
second deals with substantive law All possible wrongs 
were at first divided into eighteen classes, and there were 
eighteen Forms of Action corresponding to them ( o ) Later 
on another class was added to obviate the difficulty cicatcd 
by the earlier classification, similar to that which gave rise to 
the Court ot Chancery in England, and another Form of 
Action was recognised corresponding to that class undei the 
name of Miscellaneous waffWVr (p) m which the proceeding 
commenced at the instance of the King, who had to be moved 
by parties in cases instituted for their benefit, when these cases 
could not come under any one of the eighteen Forms of 
Action, (q) 

English versions of Sanskrit law books — Hindu law is 
locked up in Sanskrit, the most perfect and difficult of the 
ancient classical languages , the codes and the commentaries 
are all written in it, to which our lawyers and judges have no 
access. They have, therefore, to acquire the knowledge of 
Hindu law from the English versions of the Sanskrit works, 
the English text-books on Hindu law, and the reports and the 
digests of the case-law. 

As regards the translations of works on Hindu law, a 
few purport to have been done by persons who were either 
almost ignorant of Sanskrit, or had but a smattering of the 
same. The Vivada-Chintamani purports to have been transla- 
ted into English from the original Sanskrit by a Bengali gentle- 
man who had very little knowledge of Sanskrit it was trans- 
lated into Bengali by a Pandit appointed by him, and then 

(«>) Text No 22 (/>) Text No 23 

(f) Introduction to Vivada-Ratnakara, by the author, p xvn tt stq 
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the Bengali version was done by him into English. This 
accounts for the many mistakes that are found in this work. 
The author of the English version of the Smriti-Chandrika 
also, had only an imperfect knowledge of Sanskrit The 
Sanskrit works on law cannot be fully understood even by a 
Sanskrit scholar except with the aid of learned Pandits fami- 
liar with the traditional interpretation of them 

Besides, lawyers and judges without Sanskrit, sometimes 
misconstiuc and misunderstand the meaning of passages of 
the English versions, in consequence of their ignorance of the 
method of writing and the process of reasoning adopted by 
the commentators. The Full Bench decision in the case of 
Apaji v Ram (r) furnishes an instance of misapprehension 
of the meaning of a passage of the Mitakshara by the 
majority of the learned Judges. 

The division of the English versions into small paragraphs 
made by Colebrotkc and other translator, solely for the con- 
venience of reference, misleads the readers to think each of 
these paragraphs to correspond to a verse in the original, and 
to be complete in itself, whereas the originals are written m 
prose, quoting passages from the Smritis, which are no doubt, 
in verse, in the majority of instances, and a paragraph may be 
a link in a chain of argument extending over more than one 
paragragh 

Sanskrit learning —Although the members of all the 
regenerate classes were entitled to Uarn the Shastras, yet 
the Brahmanas claimed for themselves the exclusive privi- 
lege of teaching them. The regenerate classes other than 
the Biahmanas have almost disappeared by reason of the 
prevalence of Buddhism for many centuries, and the subse- 
quent compromise between Brahmanism and Buddhism m 
the shape of the Tantric system , so that in Bengal if 
the Brahmanas, a few Rajputs claiming to be Kshatriyas, and 
a section of the Vaidyas claiming to be a mixed regenerate 
class, be excepted, the rest of the Hindus who form the 
majority and include the other regenet ate castes that had 
adopted Buddhism and had consequently renounced all claims 


(r) 16 B. 29, 
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to superiority by birth, and therefore still follow some of 
the practices prescribed by the Shastras for Sudras, are all 
deemed to be Sudras, though many of them arc no doubt, 
either Sudras or inferior to them. It was, however, by the 
action of the Calcutta University in making Sanskrit the 
compulsory second language for study by Hindu students, 
that Sanskrit learning has been disseminated amongst Hin- 
dus. Previously Sanskrit was not taught in our English 
schools and colleges, and the result was that the Hindu 
students of all classes, educated in those schools, who had 
graduated before 1869 A. D , were, as a general rule, ignor- 
ant of the classical language of their own country. 

Queen Victoria and British Rule, Defender of Hindu 
Faith.— The selfish policy pursued by the Brahmanas for maintaining the 
superiority of their class by means of their monopoly of the Sanskrit learn 
ing, and the practical exclusion of other classes from the same, < ouid not but 
react on themselves and the natural consequence of such an ignoble and 
illiberal principle must necessarily be, as it wis, th it the knowledge of 
Sanskrit, became ultimately confined to a few Brahman 1 f imilies only, the 
members of which sought to maint un their own superiority by the applica. 
tion of that very principle, by throwing obstacles in the w»y of acquisition 
of learning hy members of other f imilies of even their own class The 
quality of learning must in such circumstances necess irily deteriorate when 
competition is narrowed by excluding the majority of the people from 
acquiring the same And, the ultimate effect of all this, was the degradation 
ahd downfall of the Hindus 

The British rule has conferred immense good on the people of this 
Country by the spread of education and by other civilising institutions intro- 
duced by it 1 he people of the present day are not aware of the intellectual, 
moral and religious thraldom, and the various disabilities under which the 
general body of the Hindus laboured, and which have been, and arc silently 
and gradually being, removed by the benign influence of the British rule It 
is indeed a very high privilege conferred by thi British Government on the 
general body of the Hindus, th at they do now enjoy in easy access to their 
sacred books which were beyond the reach not only of the ordinary people, 
but also of the Hindu students of the former English schools without Sanskrit. 
Englishmen as well as the people of this country will perhaps be astonished 
to hear that practicallylthe British Government has bestowed on the mass of 
the Hindus the privilege of perusing their own religious books, which is 
expressly denied them by the Brahmamcil legislation providing severe 
punishment for Sudras trying to pry into the sacred literature And such 
was the ignorance of the religious truths taught in the sacred books, that the 
English-educated Hindus including even Brahmanas had their faith in their 
religion considerably weakened, and suiilo of them had recourse to other 
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systems of faith But with the revival of Sanskrit learning, and an easy 
access to the sacred books there has been a revival of the Hindu faith to an 
extent unknown before And as it is during Queen Victoria’s prosperous 
and glorious reign, tint this grind consummation has taken place, Her 
Majesty may properly be styled the Defender of the Hindu Faith The Hindu 
religion being moulded on ,the principles of asceticism, the revival of the 
Hindu faith can by no means be politic illy d ingerous as 1 j erroneously 
taught by some persons 

Difference Tying up of property and alienation —The law of an 

aLFifindu dependent country may be taken to represent the character 
D”Tg°'i f an< ^ P eo P^ c ‘ F° r instance, the English law is 

property. said to abhor the tying up of property and regard being 
had to the fact that its people arc characterized by prudence 
and self-reliance, the above fcatuic of the English law is 
required by the exigencies of English society and conducive 
to its welfare But the same rule cannot be applied to India, 
where the state of things is quite different, and where the 
tying up of property was the general rule, and alienation of 
it could be justified only for special causes. If it is borne 
in mind that India is an agricultural and not a commercial 
nor a manufacturing country, that its people are more subject- 
ive than objective, that the caste of the Hindus debars them 
from the freedom of choice in respect of a calling or occupa- 
tion, that the father gets his minor son> married, and the sons 
look to the ancestral property for the support of themselves 
and of their family, one cannot entertain any reasonable doubt 
that the rule of Hindu law which imposes limitations on the 
father’s right of alienation of the ancestral property, except 
for legal necessity, was the most salutary one And what 
the exigencies of Hindu society require, and whether it 
requires a change in the law, are questions most difficult to 
solve And it may be said without meaning any offence that 
the effect of an exclusive English education has been more 
or less to anglicize its Hindu recipients in their ideas and 
feelings, and to aeate a wide gulf between them and the 
bulk of the Hindu community who retain their old habits 
of thought. 

Hindu law as The safest principle to follow seems to be that the 
bVfoHowed! Hindu lav f as it is, should in all cases be adhered to, and 
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no change should be Introduced under the pretext of inter- 
preting the same : the Legislature may be appealed to, 
should any rule of law require a change. 

It is remarkable that as regards the treatment of debtors Legislation 
and creditors the Legislature and the Highest Tribunals debtors*” 
appear to be guided to a certain extent by opposite principles. 

While the Legislature thinks that in this country the 
debtors should be protected against the creditors, and passes 
such Acts as the Chota-Nagpur Encumbered Estates Act, 
the Oudh Encumbered Estates Act and the Deccan Ryots 
Relief Act, for the piotection of the debtors, and recognizes 
the same principle in framing the Bengal Tenancy Act which 
does not allow voluntary tiansfer of occupancy rights , 
our courts of justice arc changing the Mitakshara law by 
enabling the father’s creditors to seize and sell the family 
property, and to deprive the family of its hereditary source 
of maintenance. 


CHAPTER II 
DEFINITIONS 

ORIGINAL TEXTS 

? i g *nrt- *** ftfW# i 

11 — it I <° i 

1 But the sapinda relationship ceases m the seventh degree (from the 
father and the mother), sam&nodala relationship, however, ceases if the descent 
and the mme are unknown — Mnnu, v, Go 

\ I *fWrTT 5 frf%Tn 7T | 

f’TC'WrT’Tcpf ’*n?T i 

farTT^TTinT | 

2 But the saptnda relationship ceases in the seventh degree the 
saiuatiodaka relationship, however, ceases aftei the fourteenth , according 
to some, it exists if the descent and the name are remembered the word 
gotta is declared to comprise these, (t Sapindas and Sam&nodakas ) — < 
V qh^t-Manu cited in the Mitakshara, 2, 5, 6 
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* i Trfarm: flams , Am m mm: 

Ra'Tlyw'TlTT; t7m^ I 

srrssRf i TT$f 

mftr hAtotmA mrreff^ 

ttstt 11 

1 The paternal great-grandfather, the paternal grandfather, the father, 
the man himself, his brothers of the whole blood, his son and son’s son and 
son’s son's son by woman of the same tribe all these participating in undivided 
daya or hr ritage, are pronounced sapindas Those who participate in divided 
daya or heritage, are called salulyas Male issue of the body being left, the 
property must go to them on failure of sapittdas, the salulyas, (and) in 
their default, the preceptor, a pupil, or the priest, (and) in default of these, the 
king shall take (the property). — 

Baudhayana cited in the Dayabhaga, xi, i, 37 

[The author of the Dayabhaga takes the word "daya” in the text, to 
mean pwda or funeral oblation See D B , xi,i, 38 ] 

8 i 1*5 Anr wnii 

11 

bAwi^ m ?t i 

r. Ars*t ^ n 

< 1 , 

4 To three must libations of water be made, to three must pmda or obla- 
tions of food be presented , the fourth is the giver of these offerings , the fifth 
has no concern with them Whoever is the unremote from (among) sapinda, 
his property becomes his After him the salulya is the heir, then the preceptor 
or a pupil — Manu ix, 186-187 

[The third line in the above extract from Manu has been translated by 
Colebrooke, thus “To the nearest saptnda, the inheritance next belongs" 
The literal rendering is given for the purpose of showing the peculiar word- 
ing of the tine, such as requires grammatical explanation] 

1 1 ’srepcri Arsr«( i 

mrcnrft'm mmw srfhreV i 

T^*TT?l BHBT4 ^5T$' mjcf A^^KI II 

mroi: 1 \ 1 1 

5 Let a man, whohas finished his studentship of the Vedas or sacred 
literature, espouse an auspicious woman who is not defiled by connection 
with another man, is agrepable, noH-sapttida, younger in age and shorter in 
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stature, free from disease, is bom from a different goira and pravara, and is 
beyond the fifth and the seventh from the mother and from tht father ( respectively j, 1 ' 
•— Yajnavalkya, i, 52-53. 

[These two Slokas are In that part of Yajnavalkya's Institutes, where 
the subject of marriage is dealt with The Mttakshara which is a running 
commentary on the Institutes, explains the term non -sapinda in the above text 
in the following passage,—] 

( 1 trt ht w wftan qreftror 

?fT»r 1 ^rf^ciT ^ *nfcT 1 rrwrf^ f*rcprfhnr«reT^ftr 

Pwt to HTf^«wr*r 1 tzV 

tri Hi?pr{kr«WT*i3»i 1 ?nrr *u^i^ 1 ^rr 

«CM 1 g«i 1 f*rcFr t^wfiTrcw'.r^rc^ 1 cT^rr fq^qFr<3CTfrf^f»r*fq 1 ?t*tt q?^ 
TO ut3tt ^wfkTwrr^cPTT 1 «T^rrrmT*Tp)r wwOnw: 

TO 1 q* qa *w qfwq®?; cf* ciw ^«rnrr tt 

tZ*fcIN?kl4*MlVqift | 

TO*V *T?TTTOT^«TOft “3^ WT4»T qrnfW* TTf^U5 3 ” 

Twrf%iF^4r xrr^ifcT I ^i^efc^ ^ “TOT*n»r 33V’ rc*rrf^ 
ftirm# ^prTffj to ?pr 

cisw( ^Rfwcf 1 

qura ^ TOCHiqqqivsntiT 4ur«flTO i ‘ Vtstt f\ qrrro:” 

sot(^5*.i ftsit ‘tot^ ff?T ^ i “« ft*? n«r 

^arrerpr^^TOT* i tot ir«ffTPT«rf% -“roar, 
wffc, *tw, ^ftn^ngrotR f^acT s^rrofVTTftr «rr^?r. ’ 

Sfrf to cTwm^r^q-frTqT^^Tcr^ 1 ftnW -wftTOivq3W g HTfttgrf 
TOriT «r<icT^^rr^3 ^ 3Tft<nj h *ft 

qftq% qrowlfiTO TOm»ror*TT qftsTOT t^tctj q*«ncTOw^- 

q w y qfr * tot 5tTfcrpr^p^«n q^rrq. i 

6 Non-sapindam — She whose pmdai r,body, is the same if, one, 
is sapinda , one who is not sapinda is non-sapmda Sapinda relationship arises 
from connection with parts of one body accordingly, a son’s sapinda rela- 
tionship with the father arises by reason of connection with parts of the 
father’s body , similarly (Sapinda relationship) also with the paternal grand- 
father and the like (arises) by reason of connection with parts of his body 
through the father , similarly with the mother, by reason of connection with 
parts of the mother’s body , likewise, with the maternal grandfather and the 
rest, through the mother , similarly, also with the mother’s sister, the maternal 
unelp and the like, by reason of connection with one body , so also with 
the paternal uncle, the father’s sister and the like , similarly (arises the 
sapinda relationship' of the husband with the (fiatm) lawfully wedded wife, 
H L —11. 


Sapinda, how 
it arises 
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by reason of (they together forming one body (t e , one person, hence the 
Wife is called half the body of the husband) ; similarly also (arises the 
saptnda relationship,) of the wives of brothers (with each other), by reason of 
(the wives) forming one body reciprocally with those (a e , their husbands) 
formed from one body {of their father) thus wherever the term saptnda Is 
used, there ^rectly or mediately connection with parts of one body is to be 
understood 

(It is objected), if it be so, then the text, namely, — "Obituary pollution 
for ten days is ordained among sapttidas" — would without distinction apply 
also to the maternal grandfather and the like (cognates) ("The answer is), 
that would have been the case, had there not been special provision (by way 
of exception) such as,— -"In the case of married women pollution is observed 
by others (not by their patt mil relations )" Hence where there is no special 
text relating to the sapttidas, there the (general! ordinance, namely, "Obituary 
pollution for ten days, Slc ,” remains (as the one to be applied), 

Saptnda relationship, however, must be explained as arising by connection 
with parts of one body , by reason of the (Sruti) revelation, namely,— "One’s 
own self (in the shape of son) is born from one’s own self fin the shape of 
father), &c ” , likewise, also by reason of another revelation, namely, "Thou 
art (thyself) born as offspring” , and by reason of the text of A’pastamba, 
namely, — "That one’s own self is born as son, is visible by perception” , 
likewise, by reason of the connection with (particular) parts of the father’s and 
the mother’s bodies being established in the Garbha-Upamshad (Upamshad 
dealing with child in the womb), thus, — "This body is composed of six 
constituents, three (are derived) from father, (and) three from mother, 
bone, nerve and marrow from father, (and) skin, muscle and blood from 
mother ” But if saptnda relationship were by connection through ptnda 
the sense of oblations presented to deceased ancestors, then there would be 
no saynitda relationship with th( mother’s line of ancestors, and also with the 
brother and his son and the like , and if that meaning of the word saptnda 
were accepted as traditional, upon the assumption that the whole word (irres- 
pective of its component parts) has the power of expressing that meaning 
(by traditional usage), then, the power of the several constituent parts (of 
this word sa-ptnda .namely sa and pmda ) to express their respective apparent 
meanings would have to be rejected It wi'l be stated {hereinafter) how 
saptnda relationship by mediate connection with the parts of one body 
(has been curtailed and so it) would not include those that are not intended 

[The sentence in the above passage of the MitaksharA, relating to 
the saptnda relationship of husband and wife has been erroneously translated 
by West and Buhler in their Digest of Hindu Law p 113, 4th Edition, thus, — 
"So also the wife and the husband (are saptnda relations to each other), 
because they produce one body (the son) ” 

The sentence has similarly been wrongly rendered m the Tagore Law 
Lectures of 1880, p 470, 2nd Ed , thus, — 

"So with the wife, by reason of her being a common generator of the s*tme 
body (the son) ” 

These learned writers misunderstood the meaning of the Sanskrit words 
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as well as the purport of the senterce According to their version the 
husband and the wife would not be saptndas, until and unless a son be born 
to them, and consequently they would not be saptndas at all to each other, 
should they be destitute of issue , whereas they do become each other’s 
sapinda from the moment of their marriage ] 

<0 i tt qTfq^nptr, 

cpnnfcr wft H<cfrsjfr{n^r?:sjcf qrrf— 

Prcprerar i 

sfcit% f^rcTcT.* Prg ^frr^ mfWJ 

iar. i srnr q-ft*®*r5^niqirfjjTT qqnrVr%fq 
f%q«rr irgf anf^tr^fjncl fq*Pf <*q i cist q fq^rr^r qr «Pw 
q wnt., ^prTRM^Pr ^TcT 9*cn®rq^ 

«rfcf i rf^Tq ^f^?iftcn t rfTf^Tqi 5 rnn q^*T 

man q^«%qqw^ i *rq fq^n:^! <qfeqwTf^TqrTP*T 
PrffiT i cr^q “Mft^pT^TwtatnTsPf- 

PT^tft. | fw% 5TTf^Hcf5ar^T<JT^^Tm^ l” 

tr^Pr qq fqK?r^?rr’ qfH i 

*mt?T q^icft^r q fqcT 4 cr” ?fer q qB>rfaqT, q 

sqsreprrarqfqfcr q4wft5nqfqf)y. i 

qqrqqrrfft s^rq i fq^Tcfft g fq*f q i nm* *§ — 

‘ttifqi ^Tcnq^q qq^qT Wfi^iTT | UqiPw. qtpnfl’qT Pf^^mV 
flrj” ii qqWcT v srrsrnrT^Tm wsrrrjr i qsHv#qT PrfPTTrftaTg 
1 h q'ty'll. yqM' 5 Hrf) s ii r L « fv*rr§ ^5 ^nen 1 ?t ^qtPmf'i. 
ntwr: wp^Nt: 1 TO^-qin^qnqi^r q^mr 1 ‘PrqyrceqTqq ft 

f*nj’ Pm q fo h 

7. While explaining the term noh-sapmda the sapinda relationship is 
Stated to be directly or mediately through connection with one body , but ’ 

that relationship of all persons may, in one way or other, be traced with all 
other persons in this world of eternil transmigrations of the soul with its 
minute body, and so it would include persons th it arc not intended to 
be included , hehce it is ordained— 

“and is beyond the fifth and the seventh from th mother and from the father 
[respectively)" 

The purport Is, that sapinda relationship Ceases beyond the fifth from the - ,, 

mother , i t , in the mother’s line, ahd beyond the seventh from the father, i e , 0 f degrees 
lh the father’s line , henCe although the word sapinda by its etymological import 
applies to all telations, yet it is restricted in its signification like the word pan - 
kaja (the derivative meaning of which is "growing in the mud,” but which by 
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usage means a lotus, being a species 5f its primary import), &c , accordingly the 
six ("ascendants) beginning with the father ire sapittdas, as also the six ("descen- 
dants) beginning with the son, the man himself being the seventh, also in 
the case of divergence of the line, the counting shill be made until the seventh 
in descent ("is reached) including him i e, ancestor within six degrees of 
ascent), from whom the line diverges (t e , a collateal within the sixth degree 
of descent, from an ancestor within the sixth degree in ascent, is seventh) , 
in this mode is the computation (of degrees) to be made everywhere (i e , in 
all texts relating to degrees such as three, five or fourteen degrees) 
Accordingly, it is to be understood that the fifth from the mother is she who is 
(the fifth) in the line of descent from (any ancestor of the mother, up to) the 
fifth ancestor (and counting her and such ancestor, each as one degree) — • 
in the computation — beginning with the mother (and counting her as one 
degree),— -of the mother’s father, paternal grandfather, and the like similarly, 
the seventh from the father is she who is (the seventh) in the line of descent 
from (any ancestor up to) the seventh ancestor (and counting her and such 
ancestor, each as one degree',— in the computation — beginning with the father 
(and counting him as one degree',— of the father’s father, and the like 
Accordingly (it is said) — "In marriage, two sisters, a sister and a brother, and 
a fraternd niece and a paternal uncle, are taken to be two branches by reason 
t)f the descent of the two from i common ancestor (from whom computation of 
the degrees is to be made among their descendants) ” 

As for what is said by Vasisth i, namely— "May marry the fifth and the 
seventh from the mother and the father respectively, ’’—and by Paithlnasi, 
namely— "Beyond the third from the mother ind the fifth fro n the father,’’ — 
these should be taken to intend the prohibition of the nearer degrees indicated 
therein, and not to allow the espousal of the nc irer degrees expressed in them 
thus is the conflict between all the Smntis avoided 

This again should be understood to be applicable to those of the same 
Caste But there is a different rule when the Caste is different, thus Sankha 
ordains— "If there be many sprung from one (but) of separate soil, (or) of 
Separate birth , they are, of one puida (but) of separate impurity, and the 
Pitula exists in three.’’— ’Sprung from one’ means, Bprung from the same 
Brihmana or the like father , 'of separate soil,’ means, born of wives 
belonging to different castes , ‘of separate birth’, means, born of different 
Wives belonging to the same Caste, 'they are of one pinda’ i e , lapinda, 'but of 
separate impurity,’ — the separate impurity will be explained in the Chapter 
on Impurity , 'the pinda exists m three,’ means, saputda relationship extends 
to three degrees only.” 

« i *ttD 3 * 

*rrg^ 

aqtf WTnr ^ | 

tf**’** sth ***n^n**fr »— 
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8 But the father (of a person) is a common parent of other sons (by a 
different wife), but the mother is not so 'of other sons by another husband) , 
consequent'y by reason of her propinquity being greater (thin that of the 
father), it is fit, that the mother alone should take the estate in the first 
instance comformably with the text (of Mann) — ‘'Whoever is the unremote from 
(among) sapinda, his property becomes his ” (Text No 4) 

Nor is propinquity the principle for determining the order of succession 
among only the sdp'ndas (technically so called, in texts Nos r ind 2, n imely, 
relations within seven degrees^, but it is also (the principle for determining 
the order) among the Samdnodakas and the like, for, it appe »rs from this 
very text (of Matui) that when succession is predicated of 1 body of pirsons 
without any distinction, then propinquity alone is the principle for determin- 
ing the order of succession (among the individuals composing the body). — 
Mit , 2, 3, 3-4 

9 [The above text of Manu, does, according to the Mitikshar\ mean,— 
'To the nearest rel ition, the inheritance next belongs,’— but its wording 
literally means,— "Whoever is the unremote from (among) sapmda, his pro- 
perty becomes his ”— This peculiar wording requires gnmmaticil explana- 
tion, and accordingly the two t ommentators of the Mitakshari have m ide 
the following verbal comments on it — J 

‘ War ' ‘ cTO” “yir e\m ’ BtW 

sflrffcitfT 1 q* ” 1 fntiTOTi 1 

"Whoever Is the unremote” 1 », nearest "from (among! the nfinda his” 
/ 1, the nearest sapmda's, "property becomes his” t e, the nearest sapinda' s 
"property ’’ — Visvesvara Bhatta 

‘ qPWd, *fcT | rTSIT^ 

“tftsnserr.” yfilto “cK*t” tffWST cTST’' ‘tj* 

1 grants I 

The ablative Case in the word "from ( among) the saptndi," is used in the 
genitive sense, agreeably to (the aphorism of Pamni the celebrated gram- 
marian) ^ &c , accordingly, the meaning is, — "whoever is un- 
remote," * e, nearest "of the sapmda, his," t e , the sapmda's "property 
becomes his," t e , the tleatest-of-the-.ra/*»rfa'f "property ” — 

BMambhatta 

[These are merely grammatical comments, but the rule intended to be 
laid down is what Is clearly expressed in Colebrooke’s lucid translation of 
the text, given above The context of the Mitakxhari, in which the above 
text of Manu is cited, shows beyond the shadow of a doubt that the word 
sapinda in that text is taken by the author of the Mitakshara in its etymolo- 
gical sense of any relation near or distant, as explained by himself [supra 
p 8l), and that the rule applies to heirs of all descriptions whether sapmdas 
technically so called, or samdnodakas, or sagotras or bandhus Hence the 
suggestion made by some writer that Visvesvara Bhatta and Bilambhata 
mean to* indicate by those comments that two persons must be sapmdas of 
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each other in order that they may inherit from each other, — is not only 
fanciful but simply absurd, being’ founded, as it is, upon the erroneous 
assumption th it one man can be saftnda of another man who is not sapindu 
to himself, which again is based upon another absurd assumption that the 
sapmia relationship of females for the purpose of marriage vs applicable to 
their brothers, for which there is absolutely no authority ] 

? ° 1 facTTt TO cTcT h ^TcTT ^ T W 

It) Where the paternal ancestors are worshipped, there the maternal 
ancestors also should certainly be worshipped 

? ? i sfrosT: 7fr^I%"cTT. i i 

Sojnnda 11 But these whose property is undivided, are pronounced saptmhes — 

according Brahma-Purana 

Brahma- _____ _ 

Parana I T»f T*T TOTrqi®<?yT i fr*{ 'VT^'TOT?- 

V^r^fn»hfrT i i ^u^cfhric^ fw 

TfcT P)-farr*vf%„ v&m 

(^T ?) grot TOfcT” I 

WTTifcns Vwnfo — ITOftcTT»ren»TOPr: 

^r*^cTT?^TfT_ fq*!5HT5ft TOf^T | TOt ^q^STTSWT $qHT3T | 

■’BTTOmi n ifif ^rt mfwrfasfa i 

fqftfacn** a ftro' TO?$iCTOr*?T , ftcNfaSt ’qrejsTOW tfTfagr 

qfflfig m HPf TOq*TOs£w*l i 

sTcft^r. qV , i smTfx^ wpnotw 

attKaiT | 

Kcffaqf^t wnfa 

fictctSJ l« 9 l ^ cf^ I T XrflcTTT ^ 'Jf^^dcT STO’T I 

U R ^ 12 Sumantu — cited— in the Sambandha-viveka says,— 

degrees of "Of Brihmmas whose pinda (/ e , oblation in the form of ball of rice) and 
Sajnndasftij) swad/ia (t e , food-offering to the manes of deceased ancestors) are common' 
the status of ra/r/ttfa-ship ceases after the tenth (degree) , heritable right by 
saptnda* ship ceases after the seventh degree and (r«/i« fa-ship for) offering 
pmda ( t e , oblation of food in the exequial rites of a deceased person) ceases 
after the third degree if, otherwise, there bu cessation of offering of the 
ptnda, and of performance of the purifying exequial rites, that would be equal 
to the murder of a Brdhmana 

Sulap&m explains the meaning of this ("text thus},— 

(If a deceased person’s) three paternal ancestors viz, the father, the 
paternal grandfather and the paternal great-grandfather be alive, then the three 
remoter paternal ancestors vi/ , the great-great-grandfather and his father and 
paternal grandfather become, by reason of their be'ng Gods in the ytlidhi 
ceremony of the Ancestor-worship, partakers of the (three) pinto: iq the 
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WpiiuiUkaraiia srhddha ceremony of the deceased , and the three (remoter) 
ancestors after them up to the ninth degree become partakers of the lepa or 
rcpinants of the ptnda oblations , and thus the person performing the Sriddha 
becomes the tenth, and hence sapinda relationship ceases after the tenth 
degree It should be understood that the term — "after the tenth degree" is 
illustrative, therefore when (the two patern d ancestors vl/ ,) the fither and the 
paternal grandfather are alive the sapinda relationship extends to nine degrees, 
and when the father (alone) is alive it extends t«f ei*ht degrees To the osta to 
of a person destitute of male issue the heritable right by sabutdadup extends 
to seven degrees in default of nearer relations , counting from th( first heir, his 
son's son is the third (in degree) and after him there is cessation of cxeqma! 
Srhddha ceremony "Otherwise &e ” means, if a person inheriting the estate 
of a sonless deceased relation do not perform his siaidhn and the like exeqmal 
ceremonies, he becomes guilty of murdering a Biihmana This is the 
meaning. 

Cited in the chapter on marriage in the 3rd book of Ntrnays-Sindhu Also 
Cited by Raghunandana in his Suddhi*Tattwa 

Soo. 2 -GENERAL TEEMS 

Da'ya — There is a difference between the two schools 
with respect to the meaning of the term daya According 
to the Mitakshara, it is defined thus — “The term dhya 
signifies that wealth which becomes the property of another, 
solely by reason of his relationship to the owner”. 
Jimutavahana, however, says that the word dhya by deriva- 
tion means gift, but in the Law of Inheritance “The term 
dhya is by usage employed to signify wealth in which pro- 
prietary right dependent on relation to the former owner, 
arises on the extinction of his 0 loners hip by death natural or 
civil (such as degradation, renunciation of worldly objects, 
and retirement to a holy place for religious purpose) 

This difference in the definition of the term daya arises 
in consequence of the Mitakshara doctrine of the right by 
birth, of male issue in the property of the father and other 
paternal male ancestors in the male line The Dayabhaga 
repudiates that doctrine The Mitakshara therefore adds that 
dhya is of two sorts, namely, a-pratibandha or unobstructed, 
and sa-pratibandha or obstructed According to the Daya- 
bhaga, dhya is always obstructed , inasmuch as the right does 
not accrue during the life-time of the previous owner in any 
case. 

Having regard to the definition of the term dhyn, as 


Daya defined 
by Mitik- 
sharli, 


by D\y v 
bh\ga 


Reason for 
the differ- 
ence 


Unobstructed 
and obstruct- 
ed heritage 



88 


gotra 


[ch, n, s. a 


Partition 
according to 
Mitikshara 


and 

Dayabhagi. 


Difference 
between Mir , 
and Ditya , on 
partition 


Cjl/a not 
exclusive to 
Bi dim in 


given in the Mitakshara, it cannot be rendered into heritage 
which signifies only what is called obstructed dhya, and 
cannot include the unobstructed dtya or the congenita! 
copai cenary of the male issue, for nemo est Hans viventU 
(** No one is the heir of a living person). 

Partition — According to the Mitakshara, — “Partition 
is the adjustment Into specified portions, of divers rights (of 
the coparceners) which (diveis rights) extend to the whole 
estate” According to the Dayabhaga,— “ Partition is the 
manifesting or making known, by the casting of lots or 
otherwise, the proprietary right (of each coparcener), which 
had an sen in the land and moveables, but which extended 
only to a fractional portion of the same, that was previously 
unascertained, and was unfit for exclusive dealing by reason of 
there being no evidence of any ground of discrimination ” 

According to the Mitakshara, the right of each coparcen- 
er extends to the whole propeity , but according to the 
Dayabhaga, it extends to a fractional portion only, or to that 
portion only which on partition is allotted to him , or, in 
other words, coparceners take as joint tenants under the 
Mitakshara, but as tenants m common under the Dayabhaga. 

Gotra — The gotra of a person is the name of the sage 
(, uJu ) from whom he or his agnate is suppo>ed to have 
descended in the mam line Ihe later Brahmana writers 
say that properly speaking B.ahmanas alone belong to 
some goti a or other, as being descended from the rishi 
who is the founder of the gotra or family , but the three 
inferior tribes have no gotra of their own, their gotra 
bemg that of their Guru (preceptor of the Vedas) or priest. 
But this theory seems to be opposed to admitted facts. 
For Visvamitra, who was a Kshatriya by birth, and 
Vasishtha who was not a pure Brahmana by birth, are 
admittedly founders of gotras or ancestors of many founders 
of gotras 

Thus a text of Smriti cited by Raghunandana says : — 
ht graft faumfaanfa »ft?prr; | 

U?psri ufarfa j| 
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Which means, — “The sages — Jamadagni, Bharadvaja, Visva- 
mitra, Atri, Gotama, Vasishtha, Kasyapa, and Agastya — 
were progenitors of gotras • those that were descendants of 
these, are known to be the gotras or founders of gotras 
The fact that persons of different castes have the same 
gotras, rather proves that the caste system itself is a later 
institution or classification based upon occupations and 
qualifications, — a theory supported by many Sanskrit works 
of authority. 

Sagotras — Two peisons arc sagotra, or of the same 
family, if both of them are descended in the male line from 
the rishi or sage, after whose name the gotra or family is 
called, however distant cither of them may be from the 
common ancestor Every Hindu knows the gotra to which 
he belongs. 

Pravara —The word cannot be logically defined as 
it will violate the fundamental rules of definition It can 
be best described as follows — The principal sages of a gotra 
or race by whom that race or its branch is distinguished 
from other gotras or the rest of the same gotra are called 
Pravaras. For instance in the Visvdrnitta gotta there arc 
three ptavaras , namely, Vuvamitra, Marie hi and Kmisika 
of whom Visvamitra is the foundei of the %otra, which 
is distinguished from other gotras by having for its pravaras 
the sages Marichi and Kaitsika 

All persons have not only a gotra but also a pravara. 
The number of rislus included in pravara arc usully three 
but never exceeds five. The term is used in the Dayabhaga, 
but not m the Mitakshara. Raghunandana cites the explana- 
tion given by Madhava-Acharyya of the term pravara , thus, 
ntonWsnsi nfSt-ips:, TtcT i 

which means “Madhava-Acharyya says, that pravara is the 
group of sages distinguishing the sage who is the founder of 
a gotra ” It seems that two different gotras may have the 
same name, and they are distinguished from each other by 
their pravaras, which term may also mean the most distin- 
guished members of a gotra. 

The Samana-Pravaras — are descendants in th male line 
of the three paternal ancestors of the founder of a gotra 
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Seo 3 -RELATIONSHIP 

Sub-Sec I— SAPINDA 

Sapinda.— The tcim sapmda means one of the same 
finda , The word pmda is used in various senses , it signifies 
thickness, mass, corridor of a house, a ball, food, body which 
is but assimilated food , and food for departed ancestors, such 
as a ball composed of rice, &c , presented to the manes of 
ancestors at the Sraddha ceremony. 

In the Hindu law books the term has been used in two 
different senses . in the one sense, it means a relation connect- 
ed through the same bxly , and m the other, it means a rela- 
tion connected through funeral oblations of food. 

According to the Mitakshara,— In the Mitakshara the 
term Saptnda is used in the sense of, one of the same body, 
i e, a blood relation In this litcial sense the term would 
include all relations however distant. But this derivative 
denotation of the tei in, is curtailed by technical limitations, 
and so it includes lelations within the seventh degree accord- 
ing to the Hindu mode of computation Then again there is 
this furthci lestriction that this term when used without 
qualification, signifies agnatic relations only, / e , the lelations 
of the same Gotra, the relations of a diffcicnt Gotm, being 
included undci the term bandhu in the Mitakshaia. (a) 

According to the Mitakshaia, theiefoic, the uipmdas of 
a person arc, his six mile descendants in the male line, six 
male ascendants in the male line, and six male descendants in 
the collateral male line of each of the six male ascendants, — 
altogether forty-eight relations ( b ) 

The lawfully wedded wives of these lelations as well as 
of the person himself ate his sapmdas. The sacrament of 
mairiagc effects physical unity of husband and wife, (c) 

As regards the Sapinda relationship of females with 
males, for the purpose of marriage, it extends to different 
degrees on the paternal and the maternal sides of the males, 
according to most of the sages. The sages again are not 
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agreed as to the number of degrees, to which the Sapinda re- 
lationship of females extends according to different sages, 
the number of degrees is cither 8 or 7 or 6 on the paternal 
side, and respectively 6 or 5 or 4 on the maternal side, of the 
bridegroom which constitutes females within those degrees, his 
snpindas for the purpose of mairiage, and therefore prohibited. 

It should be specially noticed that this connubial sapinda 
relationship is one between males and females only It docs 
not affect the sapinda relationship between males There is 
absolutely no authority for its application to males But an 
obiter dictum is expressed in two cases, {d') which seems to be 
based on the suggestion made by a water as to the intention 
of the two commentators of the Mitakshara, in the passages 
(V) explaining Manu’s text The Privy Council, (/) however, 
has extended this sapinda relationship to Bandkus This 
will be considered while dealing with the term Bandltn and 
while discussing the above Pi ivy Council case 

Computation of degi ees —The Hindu mode of com- 
putation of degiccs is the same as that adopted b\ the Canon- 
ists and is diffc icnt fiorn the hnglish or Civilian mode which 
is adopted in the Succession Act, Sections 21 and 2 2, and 
according to which one is to exclude the piopo^itu?, and count 
as one degree each ancestor and each descendant lineal or colla- 
teral, down to the relation whose degiecs of distance from 
the propositus one is computing According to the Hindu 
or Canonist mode which is also called the classificatory mode 
one is to count the piopo^itus as one degiee, and then count 
his as many ancestois as will make up the given number, 
taking each ancestor as one degree, and then count as many 
descendants of the piopositus himself, and of each of the 
said ancestors, as together with the propositus or that 
ancestor respectively, will make up the given number The 
above enumeration of the male sapindas according to the 
Mitt&kshara, affords an instance of relations within seven 

(rf) Umaid v Udoy 3 C 119 4C L R , 400 Babu Lai v Nanka 22 C 339. 

(e) I ext No 9, p 8>5 Supr 1 

( f ) Uamrhani-rrv Vinayak, 41 I A 290 42 C 384 20 C L ] 57I 

C. W N 1 1 <54 25 I. C 290 27 M L J J33 10N L R 112 16 Bom L R 

863 1-3 A L J 1281. 
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degrees , and the enumeration given below, of the first class 
Dayabhaga sapindas, is an instance of relations within four 
degrees. 

In this connection, the Madras decision {g) in which it 
has been held that a person’s maternal garndfather’s brother’s 
daughter’s daughter is beyond five degrees and therefore 
eligible for marriage according to the Mitakshara It is diffi- 
cult to understand how she could be held to be beyond five 
degrees except according to the English mode of computation 
of degrees The Hindu judge who was a party to that deci- 
sion appears to have been “a lawyer without Sanskrit” , 
otherwise the error would not have crept into the judgment. 

Sapindas according to the Dayabhaga —The above 
definition of r apinila is not altogether lost sight of, in the 
Dayabhaga But the author of that treatise explains it to 
relate to marriage, mourning, &c , and not to inheritance For 
the pjipo->c of inheritance, he takes the word r aptnda in the 
sense of one connected tlnough the same funeral oblation, 

Accoiding to the Dayabhaga as understood by the Full 
Bench in the case of Ghiu Gobiudi Shaka Mandal (Ji) the 
term sapmda includes three classes of lelatioris. 

The fir*t class includes those relations of a person with 
whom that peison. when deceased, and aftci the sapmda- 
karana ceremony, partakes of undivided oblations They 
are his three male descendants in the male line, three male 
ascendants in the male line, and thiec male descendants in 
the male line of each of the three male ascendants or in 
other words, the son, grandson and great-grandson , the 
father, grandfather and great-grandfather , the brother, 
brothei’s son and brother’s giandson , the paternal uncle, Irs 
son and grandson , as well as the paternal granduncle, his son 
and grandson , — altogether fifteen relations The lawfully 
wedded wives of these relations as well as of the person 
himself are his sapindas , m this sense. It is worthy of 
remark that the Hindus living in joint families could not 
conceive an idea of heaven without joint family, the first class 

(g) Venkata v Siibhadra, 7 M 548 
(k) S B L & 15 13 W R , F B 49 
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• sapindas are in fact the members of the joint family, associated 
together in heaven after death ( 1 ) 

The second class comprises those relations of a person, 
that present oblations participated 111 by that person, when 
deceased, but do not partake of undivided oblations with him 
They are the grandsons by daughter, of the person himself, 
of his three paternal ancestors, as well as of the son and the 
grandson of the person himself and his three paternal ances- 
tors— altogether twelve relations ( j ) 

The third class comprehends the thicc maternal grand- 
sires, to whom the deceased was bound to offer oblations, and 
those relations that present oblations to them They arc the 
three maternal grandfathers, three male descendants of each of 
them, and the grandsons by daughter of the thtee grandsires, 
and of two male descendants of each of the three grandsires, — • 
altogether twenty-one relations ( T ) 

The list of relations falling undci each class incut* oned 
above, can be easily drawn, if the follow lug propositions be 
borne in mind in connection with the Pan ana S 1 ad ha 
ceremony, namely (1) A pci son is bound to offci funcal 
cakes to his three immediate sagotux ancestors male as well 
as female, and to his thiee immediate maternal male giand- 
sires. (2) A person after his death, and after the sapindi - 
karana ceremony partakes of undivided oblations with his 
three sagotra male ancestors with whom he is united by that 
ceremony. The sapindas of a person are (according to the 
Full Bench) those relations with whom he partakes of un- 
divided oblations, those who offer oblations enjoyed by him, 
those to whom he was bound to present oblations, as v r cll as 
those who offer oblations to those to whom he was bound 
to present oblations. 

In connection with this subject it ought to be particular- 
ly borne in mind that if a person die during the life-time of 
one or two of his three immediate sagotra ancestors, then 
his sapindi-karana ceremony which must be performed with 
three sagotra ancestors, is to be performed by uniting him 

(<) See table infra p 9 6 (j) See table infra p 96 (t) Sec table infra p 97 
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with two or one respectively of his paternal ancestors further 4 
removed than three degrees Thus, most, if not all, of the 
sakulyas may come under the first class of uipmdas ( /) 

According to all the Sanskrit commentators, the term 
sapinda m the sense of connected through funeral oblations, 
includes the first class only of these also, the three ances- 
tors and the three descendants in the male line, only, are 
sapindas m this sense, the rest are not so except in a second- 
ary sense And it is extremely doubtful whether the author 
of the D&yabhhga intended to apply the term to all the 
relations of the latter two classes Srlkushna the commenta- 
tor of the Diiyabh&ga and author of the Dayakrama-Sangraha, 
however, refuses to call them sapindas. 

Points not placed before the Full Bench — The exposition of 
Sapinda 'elationship according t" the DayalMga, set forth above, was made by 
the Full Bench as being what is logically deductble from the general expressions 
used by the author in the course of his arguments founded on the doctrine of 
spiritual benefit, whereby he maintained the particular order of succession 
of certain rc'ations, as hid down by him, differing from the author of the 
Mitakshara 

There were however certain difficulties against his ob'alton theoiy, which 
‘tood in the way of the logical dedu-tion of the principle o f spiritual benefit 
from the generality of the expressions, of which the author was fully conscious but 
which were neither argued at the bir nor considered by the Full Bench while 
enunciating wbat appeared to follow logically from the author’s arguments m 
particular instances, as legitimate generalisations with respect to Sapinda relation* 
ship The difficulties are these,— 

1. The oblation theory is founded solely on two texts, one of Baudhxyana, 
and the other, of Manu (/«) Baudhayana’s text cannot be construed to support the 
theory unless the word dhya means piruta There is no authority in Support of 
this novel meaning sought to be put upon it by Jimiitav \hana , for, ihe plain 
natural meaning of the important passage is — " All these participating in und tu- 
rfed heritage are pronounced sapindas , those who participate in divided heritage 
are called sakulyas 

2. The author’s interpretation is,— “All these p Waking of undivided 
oblations are pronounced r aptiufas. Those who partake of divided oblations 
are called sakulyas ” 

Oblations may be said to be undivided, only on the occasion of performing 
the sapuidi-karana ceremony on the first lunar anniversary of the day of a 
person’s death, when four ptndas are made, one for the deceased, and three for 
his three paternal ancestors, and the ptndas are mixed up, thereby indicating 

{/) Text No 12 

(ut) Text Nui 3 ahd 4 p 8o supra 
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that the soul of the deceased is to pass from the freta lo/a or the region for the 
dead (purgatory) to th e piln-loha or region for the spirits of ancestors or hci en 
But the oblations presented while the Parvana Sr iddba*, the foundation of the 
doctrine of spiritual benefit, are performed,— are separate and divided and cannot 
be called undivided. 

It is difficult lo understand the meaning qf the term divided oblations, 
whereby must be understood the Ptnda-lepas or remnants of the pimlas t e , what 
are attached to the hand while mix ng up the things, of which the pmdas are 
composed, and scraped by the Kusa grass and formed into an offering for the three 
remoter ancestors. There is no reason why *hese should be called divided obla- 
tions, and why the three oblations presented to the three nearer ancestors, one 
to each, should be called undivided oblations 

3 According to the text of Manu ( nj oblations are to be presented to three 
ancestors, and not to six , there cannot be any doubt that Manu provides for the 
offering of pmdas to the three paternal ancestors only, and not' to the three mater- 
nal ancestors also 

And this is consistent with the provision that “the fourth is the giver of 
these offerings , the fifth has no concern with them,” The terms fourth and fifth 
are used relatively to the remotest of the three ancestors Hence it is clear that 
Manu cannot be taken to contemplate the offering of oblations by a person to his 
maternal grandfather, great-grandfather and great-great-grandfather , for, that 
person is undoubtedly fifth relatively to the remotest of the three maternal 
ancestors 

4. The Ancestor-worship like the worship of the Gods, Is performed for the 
benefit of the worshipper and not for the benefit of the ancestors 

5. The doctrine of spiritual benefit, demed from the perhimance of any 
Sraddha ceremony by a son or the like, is contiarj to the doctrine of Karma and 
Adnshta, one of the fundamental principles of the Hindu religion, acceding to 
which a man’s condition of happiness or misery depends solely on his own acts 
and omissions. 

As to other objections against tfe doctrine of spiritual benefit derived from 
oblations, see preface to the second editionjof the Dayataltwa translated by the 
author 

Jimutavahana was well aware of the weakness of his position, and did 
therefore conclude by saying that if the learned are not satisfied with his principle, 
still the cider of succession maintained by him should be accepted (0) 

So it is the order and not the principle, which is of higher importance, 
according to the author himself Hence the principle enunciated by the Full 
Bench does not appear to be justified , but none the less, the pi maple of 
spiritual benefit has been followed by the courts (p) 


( n ) Text No 4, p 80 supra 
(0) D B , Ch xi, Sec, vi, para 33 


(fi) See foot : note ( j ) page, 50 
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The following tables will be of some use in understand- 
ing the tapmda and the sakulya relationships. 

The first class Dayabhaga sapindas 

G*Pn— S|* — Si, 

—8, 0 — S,, 

F* — S, v- 8, — 3, 

P — S, — S s — 8, 

The second class Dayabhaga sapindas. 
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The third glass £>ayabhaga sapmdas 



The Mitak&Jiaia sapmdas 

o i s t i» -S 9 j S«» S M — S 4 -S 4# 
S, r — S,,— S tl — S,,— S, t — S it 
GjF, »— S 14 — S, t — 3, r — S, , — S„-S 4 1 
^1^,9 — Sxi— 'Sj*— Sj»— S) 4 — S s# — 9| t 
Q|F, — -8 4 — -S* — 8|»— 8 I0 — 3 #l — S„ 
F| —8, — S, — S, t — S i# — S ir — S,. 
P — 3, — 8, —3, — S, t — S u — 3,4 

H, L. 13. 
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The first group of Sakulyas. 

0» F »r— 1 S,,— 3,0—3,,— 9 0l — S M 

c,f io — 3,,— s n — 3,, < «a N i>r-g J8 -^i M 



* ~ s -9 -9 -S. — 9j -3 , 


Sakulya 


Whom 
sak ttlya 
includes 


Samanodakas 
are agnates 
within 14 
degrees ex- 
cluding 
Sapmdas, 


? -S -S -g — 3, -3, -S , ] 

Sub-Sec ii-SAKULYA 

The term sakulya means one belonging to the same kula or 
family, and designates two groups of heirs according to the 
Dhyabhhga. The first group of sakulyas of a person com- 
prises the 4th, 5th and 6th male descendants m the male line 
of that person, and of his father, grandfather and great- 
grandfather , and it includes the 4th, 5th and 6th paternal 
male ancestors in the male line, and also six male descendants 
m the male l.ne of each of these ancestors , altogether thirty- 
three relations. The term sakulya therefore includes those 
male sapmdas according to the Mitiiksharn, that do not fall 
under the first class Dayabhtiga sapmdas as enumerated above. 
The term sakulya js not used m the Mitaksharh for denoting 
any class of heirs. 

Besides the above meaning, the author of the Dhyabhaga 
puts upon the term sakulya as used m Manu’s text, {q) another 
sense in which it includes the group of heirs also called 
samanodakas 

Sab-Sec lit-SAMANODAKA 

The term samanodaka includes all agnatic relations of the 
same gotra or family, within fourteen degrees calculated 
according to the Hindu mode of computation ; that is to say, 
thirteen male descendants m the male line, thirteen similar 
ascendants, and thirteen similar descendants of each of these 
thirteen ascendants, excepting, however, those included under 


(q) Text No 4, Supra p 79 
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the terms sapinda and the first group of sakulya According 
to some, it comprises all such sagotras or agnatic relations 
whose common descent and name arc remembered. The 
meaning of the term samanodaka is the same as sagotra in the 
Mitakshari but m the Diiyabhiiga, it is limited as mentioned 
above. See Ch. vi, post 

Sub-Sec iv-BANDHTJS 

Bandhu — The term bandhu is used m the Mit&kshara, 
and not in the Dayabhaga, to designate a class of heir< , and 
according to the Mitiikshara, it means and includes, as is al- 
ready said, the bhmna-gotra sapimlas or relations belonging 
to a different family. The meaning of the term sapinda is 
explained in«the Mitiikshara while commenting on the slokas 
of Yajnavalkya’s Institutes, in which the qualifications of 
the damsel to be married by a man arc dealt with It is 
declared that the intended bride must, amongst others, be 
non -sapinda, must not belong to the same goti'a or proven a , 
and must be beyond the fifth and the seventh degree from 
the mother and the father respectively (/) 

Meaning of Sapinda in Mitakshara —In explaining the 
terms non-sapmda, the Mitiikshara says, that the woid 
sapinda means one connected through the same body 1 e , 
any blood-relation however distant. It is observed that 
the husband and the Putin or lawfully wedded wife become 
saptndas to each other m this sense, because a text of revela- 
tion says, that the sacrament of marriage unites them “bones 
with bones, flesh with flesh, and skin with skin ” It is erro- 
neous to say that they become saptndas through their child , 
for, if that were so, they should not be sapnulas before 
childbirth, whereas the true theory is, that they become 
sapindas from the moment of their marriage. 

After giving the above exposition, the Mitiikshara says 
that wherever the word sapinda is used m that work, it 
should be understood m the sense of a blood-realation. (s) 

The Mitakshara then goes on to obserye that the 
qualification non-sapmda applies to all castes, but the 

(?) Texts, Nos s, 6 & 7, suprm pp 8c-8j 
(s) Text No 6 , supra pp 81-8,3 
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Limitation 
for Sapinda- 
ship for 
marriage is 
5 degrees on 
mother’s 
and 7 on 
father’s 


The line may 
pass th lough 
male or 
female 


Mit., on 
conflicting 
texts 


qualification of not belonging to the same gotra or pravara 
applies to the regenerate classes only. 

Sapinda relationship for Marriage. — It is next observed 
that i n explaining the word non -sapinda it has been said that 
sapinda relationship means immediate or mediate connection 
through sa me body, but as such connection may be taken to 
exist between all persons, marriage itself would be impossible ; 
hence Yajnavalkya has declared that if the bride be “beyond 
the fifth and the seventh degree from the mother and the 
father respectively, she may be espoused ” The Mitakshara 
adds that sapinda relationship should be taken to cease 
beyond those degrees, evidently meaning, for the purpose of 
marriage ; because, this conclusion is arrived at as the proper 
construction of the text No. 5 , which prohibits marriage of a 
sapinda damsel, but permits marriage of one if beyond five 
and seven degrees from the mother and the father respec- 
tively, though she be included under the term saptndi accor d- 
mg to its ordinary meaning, — this conflict being reconciled 
by restricting in that way the meaning of the term Sapinda 
m this text of Yajnavalkya and then explains the mode of 
co nputation of degrees (which has been already explained)//) 
and goes on to observe that the same mode should be 
adopted everywhere (*. e , in all cases of contemplated 
marriage, or in all texts relating to degrees) 

It should, however, be specially noted that the Mitakshar4 
does not say whether or not, the lines of the seven and the 
five ancestors of the propositus on the paternal and the inter- 
nal sides respectively, may pass through males or females or 
both indifferently, although it is admitted on all sides that the 
lines of descent from those ance stors may pass through males 
or females or both without any distinction. But in illustrat- 
ing the mode of computing the degrees, the Mitakshara refers 
only to the lines of the father’s and the mother’s male ances- 
tors in the male line, though in computing five degrees the 
mother is counted as one. 

Conflicting texts noticed.— The Midksharti then cites 

a text of Vasishtha which says • “The fifth or the seventh from 
- 
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the mother and the father respectively (may be married),”— 
and a text of Paithmasi, which says “(A girl may be taken 
in marriage, who is) beyond the third from the mother and 
the fifth from the father — and explains these texts away by 
saying that they do not intend to authorize marriage of girls 
distant by lesser number of degrees (given in these texts) than 
in the above Sloka of Yajnavalkya, but they intend to prohibit 
the espousal of the girls of nearer degrees indicated in 
them. 

Reconciliation unsatisfactory —The above mode of re- 
conciliation, adopted by the Mitakshara docs not appear to be 
satisfactory at all, nor is the view put forward by that treatise, 
respected and followed in practice The customs and usages 
relating to the prohibited degree-) for marriage are so divergent 
in different localities, and among different tribes and castes, 
that it may be safely affirmed that as regards marriage, the 
Written texts of law found in the Smritis and the commen- 
taries arc nowhere followed in practice 

Conflicting rules on prohibited degrees.— If pro- 
hibited degrees for marriage be taken as the standard or sapmda 
relationship, then it would extend to eight degrees on both 
the mother’s and the father’s side, according to Manu , to five 
and seven degrees (calculated from the mother and the father) 
respectively on the mother’s and the father’s side, according 
to Yajnavalkya , to foui and six degrees respectively on the 
mother’s and the father’s side, according to Vasishtha , and 
to three and five degrees respectively on the mother’s and 
the father’s side, according to Paithmasi , and to still lower 
degrees on the two sides according to the Vcdic texts ( \u ) and 
according to custom prevailing m many places and among 
many classes of people. 

It should be remirked that as damsels belonging to the 
same gotrn are separately prohibited to the regenerate tribes 
for marriage, the sapmda girls on the father’s side, who need 
be considered for the purpose of marriage among these tribes 
are those that are cognate to the bridegroom, that is to say, 
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[u) Original text* No 9 uhder Marriage, Ch 
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between whom and the bridegroom females intervene. But 
as regards the Sudras who form the majority of Hindus, 
both the agnite and the cognate saptnda damsels should be 
taken into consideration in this connection , for, they only 
are prohibited to the Sudras. 

As regards the regenerate tribes the only rule of pro- 
hibited degrees for marriage, which seems to be followed in 
all parts of India, is that a damsel of the same gotra with the 
bridegroom is not taken in marriage. 

Marriage usages, contrary to Shastras.— But it should 
be specially noticed that as regards prohibited degrees out- 
side the gotm that is to say, girls who arc bhinna-gotra 
sapindas , or relations belonging to a different family, the 
usages are most divergent. It is already noticed that the 
R is Jus or lawgivers propound different rules on the subject. 
So in actual practice observed by the people it is found 
that even amongst the Brahmanas of Madras the bhinna - 
got /a siipmdfi relationship for marriage, extends only to 
two degrees from the mother , because, there they marry 
even their father’s sister’s daughter and their mother’s 
brother’s daughter. So also among the Chhatris or Rjjputs 
claiming to be Kshatnyas, domiciled in Bengal and Ghhota- 
Nagpur, very few cognate girls are eschewed for marriage. 
The reason appears to be, that when m a particular locality 
there are only a few families belonging to the same caste, so 
that the observance of the prohibited degrees as propounded 
m the Shastras would render marriage itself impracticable for 
want of lawfully eligible brides, then we find a departure from 
the Shastras, to a greater or lesser extent, according to the 
exigency The prohibited degrees ard not observed also by 
the Kuhn Brahmanas of Bengal, whose so-called high position 
depends only on marriage of girls of certain families according 
to the modern and artificial rules of Kulimsm, and who are 
often found to contract what may be called incestuous marri- 
ages for maintaining their Kuhnism by disregarding the rules 
propounded by the Shastras, and explained by Raghunandana 
whose authority is respected in Bengal. 
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The golden rule of prohibited degrees.— For marriages, 
to follow, therefore, in a case where the validity of a marriage 
Is called into question on the ground of being within prohi- 
bited degrees, is to pronounce it valid if found to be celebrate 
ed in the presence, and with the presumed assent, of the 
relations and caste people, notwithstanding wi iiten texts of 
law to the contrary, which must be taken to be recommenda- 
tory in character, as appears from the language of Manu’s text 
on the subject : — 

Which means, — “She who is no w-sapinda also (non- 
sagotra) of the mother, and non -sagotm also (non-sapindd) of 
the father, is commended for the nuptial rite and holy union 
among the twice-born classes ” Similarly, the Mitaksharh. 
expressly says that many of the qualifications of the bride, 
ordained by Yiynavalkya (v) are directory only. 

Prohibited degrees are not Bandhus for inheritance — Thus the 
prohibited degrees for mirriage can by no meins be taken to be bhinna gotra 
sapmdas or bandhus for the purpose of inheritance, on account of the follow- 
ing reasons — 

(l) While explaining sapmda relationship for the purpose of marriage, 
the Mittiksharh, says that wherever in that work the word sapmda is used, 
it shall be taken in the sense of one connected through the same body 
but it does not siy that the restriction of sa/tnda relationship withiVi seven 
degrees on the father’s side and five degrees on the mother’s side, which is 
undoubtedly laid down by Yhjnavalkya for the purpose of marriage, is 
to be understood as applicable for all purposes 

(a) If the intention of the Mitfikshar\ hid been to apply the said 
restriction to inheritance and other purposes as well, it would not have 
explained the degrees of sapmda relationship again while dealing with the 
Parvana Srdddha, and with inheritance, by citing the text of Vrihat-Manu 
(w) but would have referred to the earlier explanation of it given for 
marriage (*) 

(3) The principles upon which marriage is prohibited between certain 
relations, are not the same on which inheritance is based 

(4) Sapmda relationship for marriage has reference only to female 
relations of the intended bridegroom, whereas sapmda relationship for 
inheritance relates mainly to male relations , females, as a general rule, 
being excluded from Inheritance 
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fjj) The proposition that if A can marry B’s sister, then B cannot be 
A's heir, is not correct , for a Brlvhmana of Madras can marry his maternal 
uncle’s daughter whose brother is expressly recognised as an heir, and 
Siidras can marry within the same gotra, a girl whose brother is a samAnodaka 
and, as such, an heir 

( 6 ) Sapinda relationship for marriage not being uniform but divergent, 
as shown above, cannot be the basis of a rule of inheritance, which must 
be invariable, certain and uniform i 

(7) There is neither authority nor reason for excluding a bhuma^golra 
relation from inheritance when his relationship can be traced, seeing that the 
Mithkshar'i says that bhtnna qoha sapinda s are included under the term 
bandhus, declared heirs after sagotras, and that the term sapinda means any 
relation , and seeing further that when the estate of a Brhhmana goes to 
his caste*people in default of bandhus, a very strong presumption arises 
against cutting down and confining the meaning of the term to some 
relations only with a view to exclude others 

(8) These arguments and considerations for the purpose of establishing 
l that the prohibited defrets for marriage are not bandhus for Inheritance, 

would appear unnecessary and superfluous to a careful reader of the 
exposition given in the Mitltksharll, of the sapinda relationship for marriage , 
(y) because, the Mithkshar'i distinctly says that the seven degrees on the 
father’s side and the five degrees on the mother’s side are to be computed 
from the father and the mother respectively hence the six descendants 
of the father's seventh ancestor who is eighth from the propositus (in the 
Hindu mode of computation) are sapmdas for marriage But the eighth 
ancestor’s descendants are admittedly not sapmdas for inheritance , for, the 
Mithkshani has explained sapinia relation for inheritance to extend to 
seven digrees from the pntpositus, and not from his father This conclu 
sively shows th it the sapinda itlationship for marriage is inapplicable 
to inheritance 

Bandhus according to Privy Council.— But mspite 
of the reasons stated above, the Privy Council has held that 
the prohibited degrees for marriage are the same as bhinna- 
gotra sapindas or bandhus for the purpose of inheritance, {p) 
and this must now be taken to be the law until reversed by 
the same Board or the Legislature. 

Meaning Of the word fiandhu —Having regard to the Structure and 
organisation of Hindu society founded upon the caste-system, it appears 
that Hindus have special reasons for attachment to even their most 
distant relations as well as to their caste-people. A well-known Sloka 
says — 


O) Text No 7 , page* 83-84, Supra „ _ r , 

(z) Ramrhandra Venayek, 42 C 384 41 I A 250 20 C L J 573 18 

C W N 1 1 <?4 10 N L R 112 25 I C 290 27 M L J 333 

Bom L R 863 . 12 A L J 1281 
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ttost? wm*T n n-1W?r s h 

Whieh means, — "He who stands by you, on the occasions of joy and 
distress, at a time of famine or of political revolution, and in the King’s 
Court as well as in the cremation ground, is your BAndhava or relation 11 

Thus the agnate sapmias are bandhns or relations par excellence, and in 
this sense the word has been used in the text of Vishnu, dealing with 
inheritance. ( b ) The words banditti and biindhtva are both derived from 
the root bandh= bind, and means any relation agnate or cognate In Manu 
(V) the word bandhil has been used in the sense of sagotra or member 
of the same gotra (d) In the text of Y\jnavalkya ( e ) dealing with the 
order of succession, the word bandh'i his been used in the sense of a 
cognate, the agnates being denoted by the term gotrajas , hence, it means 
cognate in the Mit\kshar 4 But m many texts of the Smntt the term 
apoears to be used in the sense of sapinda or sagotra or in the wider 
sense of relation 

Conclusion as to Who are Batldhus — The conclusion, therefore, which 
appears to legitimately follow fiom the foregoing considerations, is, that 
the word bandhu in the Mit\kshirt moans ind includes cither all eogn ite 
relations without any restriction, or at any rite, all cognates within 
seven degrees on both the father’s and on the mother's side This view, 
however, is opposed to an obiter dictum thrown out for the first time in 
the hull Bench of Umati Bahadur v Udiy Chind (f) and repeated in 
the case of Babu Lai v Nanln Ram {g\ 

The Judicial Committee have in an elaborate judgment discussed the 
subject of sapinda relationship and have come to the conclusion that 
Sapinda rel itionship ceased after seventh degree from the propositus on 
the father’s side and fifth on the mothtr's side both for the purposes of 
marriage and mheritmce In this connection the following pass ige from 
their Lordships’ judgment will be interesting "The general conclusion to 
which a close examination of the authorities leads their Lordships may 
be briefly stated as follows ( 1) that the Sapinda relationship, on which 
the heritable right of collaterals is founded, ceases in the case of the 
bhinna-gotra sapinda with the fifth degree from the common ancestor, (i») 
that in order to entitle a man to succeed to the inheritance of another 
he must be so related to the latter that they are sapindas of each other, 
which is only a paraphrase of Manu’s rule ’’ (h) 

Obiter dictum on Bandhua— It IS held by the Full Bench that a 

person’s sister’s daughter's son is his bandhti and heir, but it is added 
that his sister's d mghter's son’s son would not be his banihu and heir The 

(b) Original text No 2 under Mit-kshara Succession 

(c) Ch Tx, Slokai 1^9 and 160 

(d) Original text No 12 under Adoption 

(e) Ch 11, 135 

(f) 6 C 119 6C LR 500 

(s ) 22 C 339 

(A) Ramchandra v Vinayek, 41 I A 290,312 43 C 384,420 18 CWN 
1154 20 C L J ^73 25 I C 290 27 M L J 3J3 
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question for consideration by the Full Bench was whether the sister’s 
daughter’s son is an heir , but whether his son also is an heir, was 
pot a matter for consideration by the Court in that case The word 
sapmda was erroneously rendered into "kinsmen connected by funeral 
oblations of food,” by Colebrooke in his version of the Mitaksharh, This 
error wfts exposed by two learned oriental scholars, West and Bithler, 
the former of whom was an eminent judge, m their valuable Digest of 
Hindu law, by giving a translation of portions of the passages of the 
Mlthksharh, dealing with marriage, where the meaning of the term sapmda 
and sapmda realtionship for marriage, have been explained The correct 
view was adopted in the case of Lalluhhai Bapnihai v Mankuvar Bat 
(i) The Clacutta Full Bench in their judgment m the above case followed 
this Bombay decision on that point, and then made the following 
observations i— 

"The next question for consideration is, whether the defendant in 
the case that has been referred to us, stands in such a relation to Mooktar 
Bahadur the ( propoutm J that they are e ich other's sapmdas as defined by 
the author of the Mitkksharh in A’chkra-Kkrda ” 

Then proceeding to explain what is intended by the above passage, 
the facts of the case relating to relationship, ire refeired to, and then, 
the following table is given for illustration, and the suno is eluudited 
as follows — 

A " A is the common ancestor , B, his son, is the propositus , C, a 

' daughter oPA , D, her daughter, both_dead ; Ejs the so 1 of D, and 

has a son F 

"Now B and E are sapmdas to each other, but not B and F 
B C Although F is within six degrees from the common ancestor, yet B, 

not being a descend mt of the line of the maternal giandfather, 

| either of F or of his father and mother, they are not sapmdas to 
E each other , but B being a sapmaa of E through his mother, they 
J, are sapmdas of each other,” 

FB dictum Dictiua inexplicable — There is nothing in the A’chhra-KAnda, in 
inexplicable support of the above view in fact, there is nothing anywhere in the 
Mitkkshark which m»y justify the foregoing dictum On the contrary, B 
being a relation on F’s father’s side and being within seven degrees, is 
a sapmda of F, the circumatance of two females intervening cannot make 
any difference , for, F is admittedly a sapmda, and E is not only a 
sapmda but also heir, of B Bearing in mind that the word sapmda 
means a relation according to the MitkksharA, it is difficult to conceive 
any case in which A is B’s sapmda and at the same time B is not 
A’s sapmda it seems to be opposed to common sense This some- 
what anomalous view appears to be due to the misapprehension of the 
meaning of the comments made by Visvesvara Bhatta and Bhlambhatta 



(t) 2 B, 388, 422, Affirmed by P C^B no 7 1 A 212 7C L K 4^5, 
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on the text of Manu (j) as appears from the liter judgment referred 
to above 

Neither Visvesvara Bhatta nor BMambhatta has said anything which 
may justify the inference of the rule sought to be deduced from their 
verbal comments on Manu’s text, — "To the nearest Sapinda, the inheri- 
tance next belongs”, —which according to the MitJikshanl means,— "To 
the nearest relation, the inheritance next belongs ” The Mtthksharti takes 
the word “sapinda 11 in this text of Mgnu, in its primary sense, namely, 
relation , whether sipinda technically so called, or samanodaLa, or sagotio , 
or bandhu The text is construed to lay down the rule of propinquity 
as the principle governing the order of succession among the said 
groups of heirs (/) 

It is impossible to suppose that the commentators, who profess to 
elucidate the Mit\kshar\, entirely ignored the interpretation put by its 
author on that text, and made comments on it, for the purpose of indicating, 
without expressing, a novel construction limiting its operation to the 
technically called sapindas alone (/) If the word sapinda in that text 
means any relation , as is maintained by the author of the Mithksharh, 
how could the comments of Visvesvara and Bhlambhatta, which are ut* 
doubtedly verbal ill character, be taken to imply a rule of exclusion, upon 
the assumption that the term sapinda is used by them in the technically 
limited sense, when the author of the Mithksharli t ikes that term in its widest 
etymological sense, and when the commentators do not express dissent from 
the author's interpretation And even if the commentators had differed 
from the author, though they in Teahty did not, how could their view be 
accepted while opposed to that of the author The two commentators 
merely explain the meaning of the individuil words of Manu’s text, in a 
mode well-known to Sanskrit scholars, which is not the mode adopted for 
construction of sentences, as distinguished from definition or grammatical 
Interpretation of the words composing sentences. 

The aforesaid obiter dictum in Untold Bahadur' 1 case can be main- 
tained, if the exposition by the compar itively recent commentators, of the 
prohibited degrees for marriage, be assumed as if given by the Mit&ksharh 
itself , and if it be further assumed, that in order that A a cognate may be 
heir of B as bis bdndhu, it is necessary that their relationship must be such 
that A may marry B’s sister, and also B may marry A’s sister according 
to the said exposition of prohibited degrees 

The learned Hindu Judge who delivered the judgment of the Full Bench, 
seems to have consulted the Tagore Law Professor of 1880, and embodied 
in it the Professor's own novel view which is unsupported by any authority, 
and is clearly erroneous as it is not justified by anything said by the two 
commentators of the Mitakshara, who never dreamt what is sought to be 
deduced from their language. 
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( j ) Supra , Texts Nos. 4 and 9, pp 80 & 85 

(i) T ext No 8, ppi 84-85 Supra 

(0 Tagore Law Lecture* of :88o p, 443, and Gd« 
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ft his already been odserved that, while explaining the mode of 
computing the five and the seven degrees from the mother and the father 
respectively, the Mit&kshari does not say anything about the lines passing 
through males only, or through both males and females without any 
distinction It is, however, clear that in counting five degrees from the 
mother, she is computed by the author as one degree, thus indicating that 
although each link is called a purnsha which means a generation, but which 
also means a male, still that word is not to be taken to imply exclusion of 
females thus when the Mit\kshar\ does not 1 iv down any restriction, 
it may be tiken that according to that treatise the lines may pass 
through both males and females, or either 

But the recent comment itors confine the upw ird lines to m ile ancestors 
only, although the downward luus according to them, may pass through 
males and fern des, or either , and d though the upwird lines of the five and 
the seven ancestors from the mother's and the father’s bandhus, are computed 
by them by taking the female ancestor as one degree No re ison is assign- 
ed by them for this distinction 

The reason which induced the recent commentators to construe the 
texts permitting marrnge beyond five and seven degrees from the mother 
and father respectively, as meaning the exclusion of the female descen- 
dants of only the six and the four mak ancestors of the father and the 
mother respectively— appears to be, to prevent the prohibited degrees 
from becoming too large 

They have confined the prohibited degrees to the descendants of only 
four lines of male ancestors, n unely, the fither’s and the mother’s male 
ancestors as stated above, and the father's five miternal male ancestors, 
and the mother’s three maternal male ancestors 

The litter two lines of ancestors are deduced In a curious manner, 
from the followiag text of Narada on prohibited degrees,— 
ftcpuqcf: i 

vfatTtn * otot-bto hst ii h, * * 

Which means,— 

"A damsel within the seventh and the fifth ( degrees ) from among 
the bandhus on the father's and the mother's sides, should not be espoused, 
likewise also one of the same ?otr i, and orie of the same pravara ” 12, 7. 

The term bandhus irl this text undoubtedly meins sapmias, inasmuch as 
this text cannot but be held to lay down prohibited degrees such as are 
ordained by other sages , and it would be perfectly consistent With other 
texts, only by putting that meaning on the word It cannot surely be 
contended that N.irada does not prohibit sapmdas at all, by taking the 
Word bandhus in the limited sense of the three cognate first cousins of the 
parents, that are enumerated as their bandhus in the text cited in the 
MitdksharA (m) upon the assumption that the enumeration of bandhus in that 
text is exhaustive 

The reCent Commentators, however, have taken the Word in that limited 
sense, and have deduced from Nhrada’s text the prohibition of six descendants 


\m) Chapter 2, section 6, para. 1 
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of the father’s five maternal ancestors, and of four descendants of the 
mother's three maternal ancestors, m a way which will be explained in 1 . 
Chapter on Marriage 

Now, it is worthy of special notice that the prohibited degrees are 
thus ascertained, upon the footing that the enumeration of bandnus in the 
text referred to above,— is eekaus'ive, and not illustrative How can then the 
prohibited degrees so ascertained, be reasonably relied on, for ascertanmg 
who are bandkus upon the contrary footing that the said enumeration is 
not exhaustive, but is merely illustrative 3 

It is difficult to understand *vhy F and B m the above tible are not 
sapxmlas to each other It appear* to be admitted th it F is sapmda to B 
but it is said that B is not saptndi to F Bearing in mind that one is 
sapmda to another, if they arc connected through p irticles of one body, 
it seems to be a contradiction in terms, to say th it F is sapmda to B 
but B is not sapmda to F The reason issigned being that B not being a 
descendant of the line of the maternal grandfithcr of F or of his father 
and mother, they are not sapindis to each other But it is not explained 
why, being such a descendant, is the sine qua non of mutual sapmda 
relation 

The real reason appears to be, that although B could not mvry F's sister, 
still F could marry B’s sister according to the recent commentators t because, 
the descendants of the f ither’s mothers's maternal ancestors, are not, accord* 
ing to them, included within prohibited degrees 

But according to the Mit&kshark, F could not mirry B's sister, because, 
she being a relation on F’s father’s side and within seven degrees, is a 
sapmda for marriage The two females C and D form two degrees whether 
they be in the descending line relatively to B, or in the ascending line rela- 
tively to F, but according to the dogmatic view of the recent commentators, 
they Cannot be so in the latter case 

Hence the bhinna gotra sapmda*, or sapimias of a different gotra, who are 
bnndhus according to the MitiUcshard, cannot reasonably be restricted m the 
manner maintained by the Tagore Law Professor of 1880, without any autho- 
rity excepting his own erroneous novel construction of the verbal comments 
made by the two commentators of the Mitakshurl on Manu's text 

R&mcturadra Martaud Waiker v. Viaayak —in the cases of Uma>d 
Bahadur («) and Babu Lai (o', the claimants were within five degrees of the 
Common ancestor and therefore the reference to the limitations of sapmdashtp 
In the chapter on marriage of the A’charadhaya, did not affect the final 
decision in those cases It has been otherwise in the case of Ratnchandta 
Mat land Waiker v Vinayak (p) before the Judicial Committee, as by reason 
of reliance placed on that passage, a claimant within six degrees of the 
Common ancestor has been deprived of his inheritance 

It is true that according to the Mit&kshara, a sapmda is a person connected 
by particles of one body and that, the word is to be taken m the same sense 
throughout the work, in the absence of any indication to the contrary This 


(*) GC. 119.6 C L, R 509 
(a) 22 C 139 

(p) 4*1 A 290 42 C 384 20 C L J $73 18C W N 1154 10N L R 
112 1 25 1 C 390 27 M L J 33J 16 Bom. L, R 853 12 A L J, 1281. 
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is al! that was decided by Chief Justice Westropp in the case of Lallubhai 
But limitations have been put by Vijninesvara, the author of the Mtt&kshari, 
upon the denotation of the term in its use in the different branches of the 
law 

In the first book, namely, the AcharaihyayjL, in the chapter on marriage, 
Vijn&nesvara, in explaining Sloka 53 of Yajnavalkya lays down the limita- 
tion of aaptndi relationship in one way, and in the chapter dealing with the 
subject of Sraddhas he explains Slokas 253 and 254 and lays down another 
limitation for sapinda relationship Then again in the second book, namely, 
the Vyavaharodhyaya, in explaining the Slokas 135 and 136 of Yajnavilkya, 
where the subject of inheritance is discussed, Vijnanesvara has prescribed 
the limitation of sapinda relationship for inheritance and has quoted the 
text of Vrihat Winn Stmilarly in the third book, namely, the Prayaschitya 
Adhyaya , in explaining Sloka 18 of Yajnavalkya, the author of the Mithkshar& 
has prescribed other limitations of sapinda relationship for the purposes of 
observing impurity on the occasion of birth or death 

As there is no English translation of the Mitikshara, excepting of the 
portion bearing on Inheritance, their Lordships could not possibly have any 
access to those other portions of the work and hid to proceed upon insuffi- 
cient materials. It would appear from the above, that the observation of 
their Lordships, that in the chapter on marriage "Vijnsnesvar was laying 
down rules for limitation of Sapinda relationship generilly,” if/) is contrary 
to the texts of the Mitakshara itself and that there was a clear confusion of 
ideas when the proposition of the appellant was stated to be "that the limita- 
tions of Vijnanesvara on saptnda-relationshtp are confined to marriage 
Impurity and exeqiltal rites, and do not relate to inheritance ” (r) What 
their Lordships missed was that there was a separate limitation for each one 
of the branches of the law dealt with specifically in separate parts of 
the work 

It was pointed out to their Lordships from the summary of the law made 
by Mr Mandlik that "sapinda-relationship for Inheritance Is not always the 
same as for marriage or impurity "(f) Their Lordships passed that over and 
proceeded to refer to another passage where the writer had said "This is 
Sapinda connection in general and is co-extensive with that for marriage 
purposes 11 ( 7 ) Their Lordships took it to mean that the extent of Sapinda- 
ahip was the same for purposes of marriage and for other purposes. That 
it was very different from what the author had meant to convey, would appear 
dlearly from his work, some passages of which are given here for reference 
In Appendix 111 at page 345 Mr Mandlik has discussed the question of 
Sapinda relationship The first paragraph runs thus "SUpindya (the rela- 
tionship of a Sapinda) Is a very important subject in the Hindu Law, and has 
reference to three branches of it, viz, marriage, impurity on birth or death, 
and inheritance ” Then m the next paragraph the learned author goes on 
to discuss the two different ways in which different Wnters define the word 


(y) 41 I A , at p 302. 
{t) 41 I A , at p 310. 


(r) 41 1 A , at p 304 
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SApindya, Ha says . “I may say m general terms that Sapmda relationship 
extends on the father’s side to the sixth ascendant These ascendants rray 
be males or females, and may further be connected with the father through 
males or females***. This process being extended on the father's side, up 
to the sixth ascendant, male or female, six descendants, male or female, 
must be counted through males and females, from,the six ascendants, and 
from himself or herself who is the seventh in the senes In counting these 
descendants, wives of male Sapindas are also included The same is to be 
done on the mother’s side up to three ascendants above the mother and the 
four descendants of those three ascendants above the mother The wives of the 
male descendants are included as before This is Sapmda connection in 
general, and u coextensive with that for mat rtage fur poses (The Italics are 
not in the original ) 

“All these Sapindas do not enter into the other two of the aforesaid 
three divisions of Dharmasaslta affected by the Sapmda relationship But 
whilst this is so, it may be said that the general statement of Sapindas as 
above given is the widest and includes Sapindas of all kinds and degrees. 
Further on, they will be tieated of as coming from different departments 
for different purposes The distinction of Sapindas for different purposes, the 
contraction of 'sapindaship, and all other kindred matters, will then be 
cleared up ” 

Then Mr Mandlik deals with Sapmda relationship for marriage in Section 
I, for impurity on account of birth and death in Section II and for inheritance 
in Section III At page 390 he says as follows — “It is said (referring appa- 
rently to the observation of Westropp, C J , in the case of Lalnbhai quoted by 
the Judicial Committee.) (u) that the definition of sapmda relationship in 
the Achdt ddhydya of the MitAkshara by Vijndneswara and in the 
Samskira Mayukha by Nilakanta agree, and the Jaws of the Hindus 
("Aryans) of succession and religious ceremonial are so blended, that a sap nda 
for one purpose must be a sapmda for another. The Aryan law is no doubt 
so framed that one influences the other , but succession and ceremonial are 
distinct subjects, and are separately treated, and must be so The classifica- 
tion of sapindas in the preceding portion and the authorities noted below will 
make it clear that a sapmda for one purpose is not necessarily a sapmda for 
another ’* 

Footnote, — "See Viramitrodaya, leaf 199, p 2 lines 8 and 9 , Nirnayasmdhu 
para 111 1st half leaf 22 p 2 line 7 where Kamalakara distinctly says 

a* fxxTT Wft n fiTCIT | 

Translation — It is thus established that Sapmda relationship is of three 
kinds— for marriage, impurity, and for taking dhana ("wealthy ’* 

The reference to a passage in the Viramitrodaya (v) is equally irrelevant 
Their Lordships have quoted from p 1 56 — • 

“And the text, ‘the Sapmda relationship, however, ceases in the seventh 
generation* — is to be explained consistently with the text of Yajnavalkya, 


(u) 41 I A , at p 302 
(V) Author’s Ed 
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namely,— 'After the fifth and the seventh from the mother and father (respec- 
tively)*— »to mean that it remains in the seventh but ceases In the eighth 
generation Hence, as In the case of the unmarried females, the saplnda 
relationship extending over three generations, as is declared In the chapter 
on Impurity (occasioned by death, etc ),— Is considered to be with reference 
to that alone , so it is to be deemed that this sapmda relationship (extending 
to the fourth-degree) is relative to succession alone" From the above 
passage their Lordshlp3 seem to conclude that sapmda relationship extends to 
the fourth degree It will be clear to any one who carefully reads the whole 
of Section II of Part I of Chapter hi, that the Viramitrodaya was discussing 
the succes^on of sapindas as distinguished from that of salnlyas The follow- 
ing passage of the V iramitro Ixya from the next paragraph at page 157 will 
clearly show what was meant — 

“But it is to be borne in mind that the cessation of the right of the great- 
great-grandson and the like who are further removed than the great-grandson, 
—as mentioned in this text, refers to them as saptnias , for as sakulyas they 
are certainly entitled to succeed according to proximity " The author of 
the Viramitrodaya was using the Sapinda relationship m the sense in which 
it Is used in the Dayabhlga It is to be remembered that the term salulya 
Is not used in the Mitakshari for denoting any class of heirs, on the other 
hand the author of the Viramitrodaya at the beginning of the paragraph at 
page ik 6 , the latter portion of which has been quoted by their Lordships, 
distinctly says that, “This sapinda and sakulya relationship is declared with 
reference to succession, as it is mentioned in the chapter relating to 
that subject ” 

The Viramitrodaya does not support the proposition laid down by their 
Lordships but, so far as it goas, rather supports the opposite view 

There is a more serious confusion of ideas in another part of the judg- 
ment Their Lordships Sad observed that there was the limitation of seven 
degrees in the MitAkshar) in the chapter on marriage They also found 
that in the Viramitroday 1, in connection with the question of inheritance, 
seven degrees were the limit of Sapindaship in the same gotra From this 
they drew the inference that the latter had borrowed it from the former 
Their Lordships said, “ It is quite clear, therefore, that the limitation of 
the seventh degree with regard to the samtna-gotra sapindas given 
by Mitra Misra in the Viramitrodaya is taken from the rule enunciated 
by Vijnitnesvara on YAjnavalkya in the AchAra-KAnda in respect of the 
cessation of sapinda-relitionship ” (w) This was a pure assumption It will 
appear from the Viramitrodaya that the anthority for the limitation wai the 
text of Manu cited at page 199 “ Thus Manu says,— The sapinda (or consan- 
guine) relationship, however, ceases in the seventh generation, but the sawhno- 
daka relationship extends up to the fourteenth (generation), or as some affirm 
to those whose birth and name are known The term gotra signifies these 
(te, the sapindas and the samtbiodakai) It has already been shown that, in 


(w) 41 I A , at p 3C7-3°S 
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the text of Vishnu (p 142) the term bandhu signifies a sapinda, and the term 
sakulya means a saqotra The satnduodakas also become heirs in the order 
of propinquity." (x) It was not the text of the MitAkshari referred to by their 
Lordships It is to be observed that the Mitttksharn itself in the chapter on 
Inheritance, while prescribing the limit of sapindaship in the same gotra to 
seven degrees, for its authority refers to Vrihat-Mnnu (y) and not to the texts 
of Y^jnavalkya bearing on the chapter on marriage This makes it clear that 
the view of their Lordships, that "a pait of the limitation appears to have been 
applied to the succession of samano-gotri s ipinda-* , their Lordships are 
unable to see on what principle it can be said that the other part relative to 
kinsmen, who are equally sapindas but belong to a different gotra or gens, 
must be restricted to matrimonial affinity," (z) is an assumption pure and 
simple and has no foundation in fact 

A careful consideration of the matter discussed in the foiegoing pages (a) 
and the various points mentioned above would have cleared up all difficulties, 
but as their Lordships’ attentions were not drawn to them, the conclusion 
stated above did not commend itself to their Lordships The conclusion, 
however, follows directly from the texts of the MitlksharA itself The word 
saplnda in its primary sense "would apply to all men ” (b) Now if, as stated 
in the chapter on inheritance, the sapindas In a different gotra are to be called 
bandhus, that term would, In the same way, apply to all cognate relations. 
Now as to the matter of limitations, the chapter on inheritance prescribes one 
of seven degrees and that too for the agnates alone From that it would 
follow that the author did not intend to lay down any limitation for the cog- 
nates If on the other hand, sapindaship has first to be limited to seven degrees 
and then the sapindas are to be divided into agnates and cognates, the limita- 
tion would be seven degrees for both When there is a limitation, namely, 
of seven degrees contained in the chapter on inheritance itself, it would not 
be permissible, under any rule of construction, to ignore the same and to 
borrow another limitation from a different chapter which, for all practical 
purposes, is a different work, though of the same author, dealing with alto- 
gether a different topic Such incomplete grasp of the subject led their 
Lordships into many digressions and some of the remarks made by them 
ought not to have found a place in a judgment of the highest tribunal 

Further, there is a serious in iccur icy in the statement of the law made 
by their Lordships it the close of their judgment Their Lordships have 
said that "the gener il conclusion to which a close examination of the 
authorities leads their Lordships m ly be briefly stated as follows ( i ) that 
the sapinda relationship, on which the heritable right of collaterals is foun- 
ded, ceases \n the case of the hhmna- gotra sapinda with the hlth decree 
from the common ancestor , (2) that in order to entit\e a man to succeed 
to the inheritance of another he must be so related to the \atter that they 
are sapindas of each other, which is only a paraphrase of Manu's rule ” (c) 

Ofl Author’s translation of Viramitrodaya, pp 199200 

(v) Ch II, Sec 5, para 6 (0 4 1 I A aog 

{a) See pp 103-109 supra, (b) See A'cha'adhyaya of Mit 

(A 4* I A. 312 
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Assuming that the limitations are to be taken from the A’chftr&dhyflya, 
It does not follow that the inheritance of cognates must be limited to five 
degrees. If the hst two degrees on each side be males and if the female or 
females come in above them, the ascent on each side will be in the father’s line 
and the limitation presented in the A’chftrftdhy.Vya will, in such a case, bo 
seven degrees and not five Their Loidships failed to notice that both 
the limitations of the five degrees and seven degrees were meant for the 
cognates alone as the agnates were excluded by the other rule making 
persons of the same gotra ineligible for marriage In the case before the 
Judicial Committee although the claimant lost, being sixth in descent from 
the common ancestor in his mother’s line, his son would be an heir, as in 
his case, it would be his fithcr’s line and he would be seventh in descent 
This is an anomaly which their Lordships lost sight of 

The authority of this judgment as laying down a general rule of law may 
Well be doubted, as the inquiry w is not a complete one and many of tho 
important texts of the law hid not been adverted to Their Lordships 
themselves complained that the texts showing the variety of limit itions 
had not been placed before them It may well bo expected that when an 
occasion again arises, their Lordships would make a more complete survey 
of the law on this important subject 

The principle laid down in the above Privy Council case of 
Ramchandra Mai tat id has been followed by the Hoard again 
in the case of Adit v Mahabir (d) The very fact that, inspitc 
of the judicial decisions reported since 1 88 1 the question has 
been raised ovci and ovci again, shows that the decisions arc 
not free fiom doubt. 
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Village Community, and the above terms. — It may be 
interesting to enquire into and tiacc the etymological mean- 
ing of some of the tcnns, and the probable connection of the 
same with the Village Community System, and with their 
explanation as given above. The words sapmda, sakulya, 
samanodaka, sagotra and samana-pravara mean, respectively, 
those whose pmda, hula , udaha, gotra and pravara are 
common. Gotra \s derived from go a cow and trd to protect 
and means that which protects the cow, such as a pasturage ; 
Udaha is water or a reservoir of water such as a tank or well , 
Kulya may be deuved from hula (similar to Latin col o') to 
cultivate, and means a field or cultivated land , and pmda 
means food. 
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According to the rules Jaid down by Manu (8,237-239) 
and Yajnavalkya (2,166-167) relating to the establishment of 
villages, theie should be a belt of uncultivated land, set apart 
for pasture, at least four hundred cubits in breadth, imme- 
diately round that part of a village, wheic the dwelling houses 
are situated, saparating the same from the cultivated land, and 
on that side of this belt, which is contiguous to the fields, 
hedges should be erected so high that a camel might not 
see over them, so that the cattle might not trespass into the 
fields. 

Assuming that a single family established a new village, 
and bearing m mind that pastuiagc, and a icservoir of water 
indispensable m a tropical country, are not divisible accoiding 
to Hindu law, we may take the words sagotra and s ama no- 
da ka to mean all members of the family, holding in common 
the pastuiagc and the icscrvoiis of water used for domestic 
or agrtcultuial purposes , the word sakulya to signify those 
members that jointly catricd on cultivation , and the word 
sapmda to compnse those that lived in common me^s When 
a family incL eased m the numbei of its members, they would 
separate in mess first, and might still continue to hold in 
common their kulya or property, consisting mainly of land, 
by jointly canying on the cultivation and dividing the produce 
according to their shares , and when this was felt to be 
inconvenient, they divided the family land, continuing, how* 
ever, to use and occupy jointly the gotia or the land reserved 
for grazing the cattle, and the udaka or reservoirs of water, 
which remained common to the most distant agnatic rela- 
tions. The plain meaning of the teKts of Baudh<\yana and of 
the Biahma-Purkna cited above, lends some support to this 
view. 
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CHAPTER ill, 

MARRIAGE 
Sec 1 -ORIGINAL TEXTS 
\ I wfwr ^ wi *rr^T^Ti^T v tt i 

m f^TTrft^T %i| || W*' i| 

(The Mit.\ksharf, however, reads the first line of this text thus — 

^ *tt nnrrjTlwr ^ m fag* i) 

^ W* ftfW ^ I 

ii *3 i, <• i 

1 She, who is the mother’s non ^npitlda also v non -say(ta), and the f ithcr’s 
(non-rrrj^'ra) ilso (iion-w/r«rfa', is eommended for the nupti tl rite and holy 
union imongst the* twnc-born classes — Manu in, ? 

(According to the reading of this text, adopted by the Mitakshara it would 
mean* She, who is tionsa/>iHiia of the mother, and also n sn-sapttula of the 
f ither, is &c ) 

Put sipimlx rcl itionship ceases in the seventh degree from the mother 
and the father ,) and the Samtinod i! a relationship ce is< s if (common) descent 
and name be not known —Manu — v, 6 o 

V *T ^flsfr «T *T>TT«T JPfTT KiSTf | 

HTcpT ^Ttf^TTcT TO^TTcT II 

— V, < ? • 1 

2 Let not a damsel be married who is of the same gotnt, or of the same 
privaia, or within the fifth degrtelon the mother’s side, or within the seventh 
on the f ither's side —Vishnu, xxiv, 9-10 

* I Wffa gr-inratff tWST*T I 
3 TT*ntr **fa«*r nffaef i 
«ic[*Te?K wfm-irfrrarm 
n^TTcT 11 

*TWW.— ?, HVM I 

3 Let a man who has finished his studentship, espouse an auspicious 
wife who is not defiled by connection with another man, is agreeable, non* 
sapitida, younger in age and shorter in stature, free from disease, has a brother 
living, is born from a different golra and ptavara, and is beyond the ffth and 
the seventh degrees from the mother and the father respectively — Yujna* 
valky i, 1, 53 53 

«l *n|cf. fapTCcTm I 

4 (A nun miy espouse a dimsel who is) the hfth and the seventh (in 
degree) on the mother’s and the father’s side respectively — Vasishtha Cited 
ti the Mitdkshard while commenting on Y.ijnavalk) a, 1, 53 
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¥, | STTSfPTTcT TOW*. fq?p?rrpT: t 

^ ^TPT SRTT r^IT «— *TT^: >0 I 

hh3* vqn *Tfq ? *t f Trf^ f**TT | 

^ ^ ^RTTf*nr. ^ffTTT ^?rTT HcfT II *!TT^'— 

u?r i 

15 A damsel within the seventh and the fifth (degrees) from among 
bandkvs (--rel itions or sipi>irfii\, on (hi f ither’s and the mother’s sides res- 
pectively, should not b married, likt wist, oni of the Mnn qol'i, and one of 
the same pravara (NCradaxu, 7) 1 ho>< imong whom manage ute tikes 

place within the seventh and the fifth (degrees) respectively, they el! with 
their offspring become degridid and reduced to the position of Sudras • 
Naruda cited by Raghunandma 

< I *nj*TRT**ft ^=3 *TTrTcf qftfTtcT facpT, ^ 

^ flWEft 3 T | Nfafa I 

6 Shall espouse i d imsel not In longing to the s imt go Ira shall ivoid 
five 'degrees) on the mother’s sidi, md si ven on the fither’s , or three (degrees) 
on the mother’s sidi md five mi the f ithcr’s — Puthinisi cited in the Mituk- 
shara and by Raghun md in 1 

0 1 *rcjftcfa* :i riT. " , btbh*u^ 

*nw *rcf fqcjqatfi *fciT , cT^Tcn:^ *RpiT 

MTf^^rr«T cfw^M^fT *v*?tt sf wfagf: ci*marcfag^- 
II T**«*=nra **Pf*r II 

7. Dimstls connected on the mother’s or the f Uher’s sidc'shall not be 
taken in the marriage, up to the sev< nth d< grte , up to the fifth degree, is 
the opinion of others all the wives of the f ither ire mothers, their brothers 
are maternal uncles, their d mghters are sisters, thtir d night ers are nieces 
they too shall not be married, otherwise they would c uisc disorder , this 
applies also to the d mghler of the preuptor — Sumantu cited by Raghu- 
nandana 

c 1 *it cj fW 3 ^% 5 f *t i 

«t fqqT^Tt f^Trf^rr f^TTt^TSrffTcrr * *T II I 

8. She, who is not connected by putda or water, is fit for marriage among 
the twice*born Classes, as also she who is distant by three gotras — Vrihat- 
Manu citd by Raghunandana 

cpri *t*r qcjpnpfi ii 5 ^: i 

0. Indra I Come by paths th it are praised, to this our sacrifice, accept 
the offering , well-cooked me it is olltred (by us to thee), which is thy due, 
as (one’s) matern il uncle’s d lughter or father’s sister’s daughter (is his due' 
Veda 

? o i ci**rr^ *t ** w trr i 

epfhf ii i 


Natada, 


l'cuthntasl 


Su maul it , 


and Vnhat • 
Mann, 
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io From the very same common stock ire descended the enjoyer 
finish md', and the enjoyed (wife) we marry in the third or we marry in the 
fourth (degree' Bajasaneyaka 

U I ft RRRf ^fT ^.^TT I 

*rr qwr rt*it i rr — uica I 

Marriage- II Let a man of thirty years marry in agree ibk girl of twelve years, or 

able age of a m in of thrice eight years, i girl of eight ye irs , one marrying earlier deviates 
from duty (or one may m irry earlier to prevent f ulure of religious rite) — 
Mann, ix, 94 

^ I RTF fT^RR Rif R 5T.RT R RR^fa 1 

RTefT R X ftrfT R X ^ WcfT cpf* R I 
<m# rtr Rrf% ^trjt tr^si n 
RFdT ^nr straw) R^fRR i 

wrtsri r rn RtreflRfsr h 

RR. ^ I 


and her 
p irents’ 
and 

brother's 

duty 


12 If a girl be not given in marri ige when she has re uh« d the twelfth 
ye ir, her mother ind f ither is well is her elde i biuther, these three go to the 
i.ifern il regions having seen her e it imeni i before marri ige 1 hat Brahmana, 
who being blinded by v mity espouses such a girl, should not be accosted and 
should not be allowed to sit at t fv, ist inthesime line with Brahmanas , 
for, he is deemed thehusbmd of a Sudr i wife — Yama, 22,23 

N | RTR RRlcT RcRT RcfcR l -t: 

RRRR RRIReRIR ;^WJRT(T ll 

fRRRfRRHm ^TtfTOlRRRRR | 


„ , , 13 (A man) shall not approach the wife before the ippe ir inee of e ita- 

Kulcs for , r 

consumma* mema, ipproiehine 

tion of Brahman 1 by reason of w isting the virile seed — - A’svalayana cited in the 
w 'k Nirnayasindhu 


?H| farTT fRcITRft tfTcTT RRJRR) rf?IT 1 
RRTTR^ R^RTR RtfifcPR. XX XX I 
^RR^RRRTRtf?! y W^cfl 1 

R*R c?HT? ^<ur 3TRTT ^ II 


rt^*r*t 1 1 

Who is to 14 The father, the paternal grandfather, the brother, a salufya or member 

give girl in of the same fimily, the mother likewise , in default of the first ("among these) 
their order the next m order ' lf sound In mind, is to give a damsel in marriage, not giving, 
becomes tainted with the sin of causing miscarriage at each of her courses 
(before marriage', in defiult, however, of the (aforesaid) givers, let the 
damsel herself choose a suitable husband — Yrljnavalkya, 1, 63-54 
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1 ftcn fa?p*rCT *ncn*rfr *ncfr 

qnfiTm^: st i ftmr 4 : ^a, i 

»S The father, the piternal grandfather, the brother, a sakulya, the 
maternal grandfather and the mother , in dcfiult of the fiist among these, the 
next in order, if sound in mind, is the giver of a maid in marriage —Vishnu, 
xxiv, 38-39 

? t 1 focTT mx 5 RTT ^TrTT ftcT 1 

*ncTT FIVT% Tlf^ ftf # ' 

WT* ^f,%^TiTT URTT ^7 ^snrpr 11 

^:~h, \°-\l 1 

16 The f ither himself sh ill give a girl in marriage, or with his assent the 
brother, the maternal grandfather and matrinal unck, and a sa/ illy a, & bat<(l/tava 
likewise , on f uliiro of all, however, the mother, if she is in sound mind, if 
she be not in sound mind, the people of the same caste shall give a damsel 
in marriage —Narad 1, xn, 20-21 

1 lw rsrfri i 

^ rgfci ?! 11 *3 * 1 

17 A woman is not entitled to independence her f ither protects her in 
her maidenhood, her husband in hci jouth, and her son in her old age — Manu, 
ix, 3 

I WcT ®R^T7 ftclT, qRr, | 

WI^^T^T Vf ^TTcT^j’ srfacj; ftW. II 

m 1 

18 A woman is never entitled to independence let the f ither protect her 
when maiden, the husband when married, the sons when old, and in their 
default their kinsmen — YJtjnavalkya, 1, 85 

K I ^TT *tTST ftclT I 

^*7 ^f*fT II 

19. The bride is anxious for beauty, her mother foi we ilth, her father for 
education, her relations for family honour (in the bridegroom), and all the rest 
for a sumptuous feast 

I ^ ifSTTcT fW ?% 5 rf tfTcTT ftrj' | 

?r XP&5 ci nOm*; * » 

<t t <r nf > i 

R^aFjfcT (ni^, t^tat ?3T*niTT* 11 w. i, ?i^l 

20 To whom the father has given her, or the brother with the father’s 
assent, him shall she serve while he is alive , and shall not disregard (her 
duties to him) when dead 
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The recitation of the benedictory sacred texts, and the sacrifice (with 
Homa in the nuptial firej in honour of (the GodJ Prajkpati (—Lord of crea- 
tures) are used in marriages, for the sake of procuring good fortune (to the 
bridos), but the gift (by the frther) is the cause of the st itus of husband 
(or the marital dominion of the husb ind ) Manu, v, 151-152 

1 tffcff&cn i 

ffFfisniy ?t<irr f^'cfT; n 

f*nicr 1 

f^TST ft* NT ftf <?? II 

c > w « # 

21 The sacred nuptial texts are applied solely to virgins and not, among 
people anywhere, to non-virgins , since these are excluded from religious rites 
The sacred nupti il texts are the certain cause of the sacrament of marriage , 
their completion is known by the learned to be on the seventh step —Manu, 
ynl, 22G-227 

MARRIAGE 

Seo- 2 —GENERAL DISCUSSION 

Sub-Sec i -INSTITUTION OF MARRIAGE 

Necessity of marriage, exception —The institution of 
marriage which is the foundation of peace and good order of 
society, is considered as sacred even by those that view it as a 
civil contract. According to the Hindu Shustras it is more a 
religious than a secular institution. It is the last of the ten 
sacraments or purifying ceremonies. The Shivstras enjoin all 
men to marry for the p irposc of p ocrcating a son necessary 
for the continuation of the line of paternal ancestors and for 
the spiritual benefit of their and his souls According to the 
Shkstras a man may not at all enter into the order of house- 
holder, or the married life, but may choose to continue a life- 
long student when he is desirous of rnokJia or liberation from 
the necessity of repeated deaths and baths. But all bachelors 
must not be mistaken for life-long students because, most of 
them do not marry, not because they are averse to the 
pleasures of marriage, but because they are unwilling to take 
upon themselves the responsibilities of conjugal life These do 
not bear the remotest resemblance to the jjfe-long students 
that are to lead the austere life of real celibacy. 

Definition of marriage —Marriage is defined by Raghu 
ijandana to be the acceptance by the bridegroom, of the 
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bride, constituting her his wife. The bride is not, in one 
sense, a real party to the marriage which is a transaction 
between the bridegroom and her guardian, in which she is 
the subject of the gift. The expression '‘bride’s marriage” 
is said to be a figurative one. The Hindu law vests the girl 
absolutely in her parents and guardians by whom the contract 
of her marriage is made, and hei consent or non-consent is 
not taken into consideration at all. ( a ) 

Marriage in anciant tunes and the religious principle.— 
In ancient times marriage involved the idea of the transfer of 
dominion over the damsel, from the father to the husband. 
Slavery, or the proprietaiy right of man over man, was a 
recognised institution among all ancient nations, and it 
appears to have owed its origin to the patna potestas or the 
father’s dominion and unlimited power ovei his child. A 
daughter was an item of property belonging to her father who 
could the efoiC tiansfei her by sale, gift or other alienation, 
like any other property ; and marriage consisted m the trans- 
fer, in any one of the s ud modes, of the parental dominion 
over the b ide, to the b.idcgioom who acquired by the tran- 
saction, the marital dominion over he. Marriage by capture 
was also based on the same principle The condition of a 
slave, a wife, and a son or daughter, was similar m ancient taw, 
and founded on the same principle of absolute dependence on 
the one side, and of unlimited power, extending to even that 
of life and death, on the other. The earliest and common 
form of marriage was the sale of the bride for a price paid to 
her father by the bridegroom. The father’s choice in the 
matter was under such circumstances likely to be influenced 
more by the amount of the price offered, than by a considera- 
tion of the alliance being beneficial to the daughter. This 
purely selfish and secular principle became, in course of pro- 
gress, repugnant to refined feelings, and the Hindu sages sought 
to establish the altruistic and religious principle as the only 
guide for the father’s selection, by laying down that the free 
gift, of a daughter decked with dress and ornaments, to a 

(a) Purshotamdas v. Purshotamdaa, 21 B 28, 29-30. 

H L-16. 
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suitable husband to be found out by him, without any other 
consideiation than her happiness, is an imperative lchgious 
duty imposed on the father, — and by condemning the existing 
practice of marriage by sale in consideration of the sulka or 
bride’s price, as being unworthy of persons having a sense of 
spiritual responsibility, and a pictension to purity, whose 
conduct should be chaiactensed by higher principles, although 
that practice might be allowed to Sudras among whom punty 
of conduct could not be expected. 

Hindu ideal of marriage —The ITindu ideal of marriage 
is, that it is a holy union for the }>erformance of religious 
duties , hence, wheic the sexual plcasuic is the picdominant 
idea in the mind of a paity to it, it is disappiovcd and is con- 
demned as a secular mamage, as distinguished from that in 
Which the religious clement prevails The custom of marriage 
of girls befote puberty p oves that the idea of sexual pleasure 
is not associated with the holy nuptial rite of the Hindus. The 
legal consequences of the approved and the condemned 
marriages, aie diffcicnt , a wife married m an approved iorm 
u ' m becomes a Paint but one espoused in the disapproved form 

does not become a Paint According to the Mitfiksharii a 
Paint or the lawfully wedded wife, or the indispensable 
associate for religion, becomes his sapinda and may become 
his heir, and het husband also may become her heir * whereas 
a wife who is married m a disappiovcd form and consequently 
does not become Paint does not become her husband’s 
r apinda and cannot inherit from her husband, nor can he 
inherit from her. This distinction, however, is not recognised 
by the Courts, and wives espoused in the Asuta marriage 
which though disapproved is still prevalent among manly 
classes of Hindus, {b) enjoy the lights of a or lawfuly 

wedded wife 

ukind3 Sub-Sec it -FORMS OF MARRIAGE 

of mamage Various forms of marriage —Accordingly the Hindu 
sages divided mamages into eight kinds foi the puipose of 
1 forms are — distinguishing those that are approved on acconnt of there 


«Punjabraov Atmaram, 87 I C 1018 193(1 N, 124 
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being no improper motive on the part of any person conceded 
m them, and are therefore declared to be religious, from those 
that are condemned on some ground or other, and are there- 
fore disapproved and pronounced to be irieligious. 

In the marriage called Brahma the fathei or other guar- ^ 
dian of the bride has to make a gift of the damsel adorned 
with diess and ornaments to a bachelor versed in the Brahma 
or Veda, and of good character who is to be sought out and i 

invited by the guardian, to accept the b ide offered to him. 

It has been obseived by the Allahabad High Court, that it 
cannot be contended that a widow can never reman y in the 
Brahma form, (c). 

In the Daiva marriage the damsel is given to a person who W D<uva t 
officiates as a priest in a sacrifice performed by the father, 
in lieu of the Dakshini or fee due to the priest ; it is inferior 
to the Briihma because the father derives a benefit, which 
being a spiritual one is not deemed reprehensible. 

Still inferior is the A’rsha marriage in which the bride- (j) ^ rs ^ a 
groom makes a present of a pair of kmc to the bride’s father, 
which is accepted for religious purpose only, otherwise the 
marriage must be called A’sura described below. 

Another kind cf approved marriage is called Prajhpatya {pPraja- 
which does not materially differ from the Br&hma, but in which * aiya ' 
the bridegroom appears to be the suiter for marriage and he may 
not be bachelor, and m which the gift is made with the condi- 
tion that “you two be partners for performing secular and reli- 
gious duties.” These aie the four kinds of marriage, the male 
issue of which confers special spiritual benefit on the ancestors. 

The foui disapproved and censured kinds of marriages are 
the Gandharva , the A' sum, the Raksham and the Paisacha. 

The Gamiharca mamage, which is not disapproved by u Dmpprov- 
some sages, appears to be the union of a man and a womon ed forms 
by then mutual desire, and to be effected by consummation , ^ caudkaf 
this seems to be inconsistent with the fathci’s patna potesta* va 
over the damsel, and it appears to relate eithei to cases where 
a damsel had no guardian, or to cases where consummation 

(e) Kishen v Sheo 23 A L J , 981 90 I C , 358 1926 A 
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by mutual desire had alieady taken place* and the law requires 
that the father should give his assent to the daughter’s 
marriage with the man. Gandharva form of marriage has 
been held nothing more or less than concubinage and has 
become obsolete, (d) But instances of such marriage are to 
be found m some places where it has been held that some 
nuptial ceremonies are necessary in such marriages. ( e ) 

The A'sura marriage amounted to a sale of the daughter : 
(/) the Sulka or the bride’s price was the moving considera- 
tion for the gift by the father, of the daughter in marriage (g) 
A'substantial contribution towards the expenses of a marriage 
by the party of bridegroom is equivalent to paying considera- 
tion of marriage to the bride and the marriage becomes one 
under the A’sura form (//). The fact that the rites prescribed 
for the Brahma form are gone through cannot take it out of 
the category of A’sura form, if there was pecuniary benefit to 
the giver of the girl (*). The payment of parisam (or parisu - 
panam , presents such as jewels &c , paid by the bridegroom to 
the bnde befoie he proceeds to the house for marriage) at the 
time 0/ marriage, (j ) or marriage by exchange, 1. where a 
girl from one family is married to a boy of another family 
and vice-vena, ( k ) docs not necessarily lender the marriage 
one in the A’sura form. 

The Rakihaux mairiage was by forcible capture and was 
allowed only to the Kshatnyas or military classes. Among 
certain classes of the Gonds (/) ofBciarand Batul this form 
of marriage is prevalent, (m) 


lhaoni v Maharaj, 3 A. 738 , see also Viswanathaswamy Kai 
M l'] 271 21 I C 724 

(e) Bnndavana w Radha, 12 M 72 In this connection see Benode v Shashi, 
24 C W N 958 59 I C *82 

(/ ) Chumlal Snrajram, 33 B 433, 438, S Authikesavulu v Ramanujam, 
32 M 512, Hira v Hansji, 37 B. 291; 17 I C 949 14 Bom L R 1182 see 
Rathnathanm v Soma, 62 I C 931 41 M L 1 76 13 L W 582 

(g) Govind v Savitri, 43 B 173 , see Shambhu v Nand, 58 I C 963 23 
O C 284 

(A) Samu Asan v Anachi, 49 M L ] 554 22 L W 462 1925 Mad 37. 

(0 Chumlal v Surajram, 33 B 433,437 11 Bom L R 708 

Q) Gabnelnatba Swamr v Viabatmm, 53 1 C 423 26 M L T 348 1920 
M W N, 158 10 L "W 49\ (A) Punjabrao v Atmaram, 87 I C IOl8 . 

1926 N 124 

( l ) Whether Gonds are Hidus see ante p. 61 

(m) Gorali v. Emperor, 1927 N 279 
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The Paishcha marriage was the most reprehensible, as 
being marriage of a girl by a man who had committed the 
crime of ravishing her either when asleep or when made 
drunk by administering intoxicating drug It must not be 
thought that this is an instance in which fraud is legalised by 
Hindu law , the real explanation appears to be that chastity 
and singlc-husbandedne^s were valued most, and so the 
Hindu law provided that the ravisher should marry the 
deflowered damsel. It appeais, thciefoie, that the Gtindhaiva 
and the Paisacha marriages wcie p’eceded and caused by 
sexual intercourse, in the first ca~,c with the consent of the 
girl, and in the second by fraud The A’suia and the Gim- 
dharva seem to lesemble respectively the Co~emptio and the 
Usus m Roman law which, however, positively forbade the 
Paishcha marriage. 

It should be remarked that thc^e eight kinds of marriage 
are not really eight different form > of marriage, as they are 
loosely called , the form appears to be the same in all cases 
except perhaps in the Gt\ndharva and the Riikshasa, namely, 
the gift and acceptance of the damsel, coupled with religious 
rites which are necessary and more multiplied in the approv- 
ed ones. This form of gift and acceptance seems to be 
observed even by Christians, among whom it is undoubtedly 
a survival. 

Of the eight forms of marnage ennumeiated above, it Is 
now the accepted law that all except the Biahma and the A’sura 
forms are obsolete. («) 

Other forms — Besides the eight forms of marriage men- 
tioned above there are other forms of marnage valid by 
custom (p) and by statutes (p). 

In the Punjab thei e are forms of mai riage known as 
Attand (q) and Chadar Andazi the latter of which, however, is 


( n) Kolapur, Maharaja v Sundaram, 48 M 1 
(0) Kishan v Sheo, 23 A L ] 981 90 1 C 338 1926 A I 
( p ) Hindu Widow Remarriage Act, xv of 1856 , Special Marriage Act xx* 
of 1923, see pp 70 and 73 

( <f) Sohan v Kabla, 10 L 372 1928 L 70 6, 


(4) Phacha 
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not one of the approved forms of man iage. (>) A marriage 
of an Arora who is governed by Hindu law, cannot legally 
marry his maternal aunt. ( s ) 

Karao is a form of marriage prevalent among some lower 
castes in the North-Western Piovmccs. (t) 

Theic is another form of marriage in Bomby in which the 
wife is called Natra wife. (//) 

Pat marriage is another form picvalent in certain parts 
in Bombay and the Cential Provinces (r) In this form a 
widow can marry (w) 

Patti form is one picvalent among a sect of the Baitagis 
of Bengal (r) by exchange of KatJu > (jy) 

Shunga or Sagai is another form of man iage among some 
lower castes in Bengal, (?) 

Theic existed in Southern India, a form of marriage known 
as sword-mart iage among the hhati lya castes which is even 
now prevalent among some zemindars in Southei n India. In 
the case of Maharaja of Koihapiu v Sntidaiam (a) where 
the parties were Sudras, svvoid wives arc held to be perma- 
nently kept concubines 

Sub Sec ill.— PARTIES AND MARRI AGABLE AGE 

Who are competent to marry —According to Hindu law 
every male Hindu is competent to marry unless he is other- 
wise prohibited. Marriage is more cmphaticaly ordained for 
a woman than for a man. (b) Of the ten Saniskatas or sacra- 
ments, marriage, like that of a Sudra male, is the only one for 
women, (c) 

The disqualifications for marriage are fewer in Hindu law 
than in other civilized systems of law ( d ) Pet sons who are 
suffering from dciangcmcnt of mind ate not generally disquali- 


fy) Giirdial v Bhigwin, 8 L 166, 171 , Sohin v Kibl », supra 
fj) Sadagar v Emperor, 1928 L 165 

(t) See post , Sec 6 

(u) Sami v Bn W ill, 54 B 548 , iff post Sec 6 

(«) Set Mini v Ziboo, 2 2 N L R 134 set post Set 6 
(10) See post , Sec 10 " Widows ” 

(*) Adwaila v Lilit, 33 C W N q'jj 1930 C 57 

O') Gopil v Broji, 34 C W N 944 (-) Set post Sec 6 

( а ) 48 M 1, 154 1925 M 997 

( б ) Manu, IX, 4 

(V) Manu, II, C7 , Kamcswara z Vecriclnrlu, 34 M 422 20M L I 8« 
8 I C 195 0 M L I 26 } 55 

(d) Banerjec’s "Stridhin 1 " 4th fed 0 3$ 
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ficd to marry, but the mental disqualification must depend on a 
question of degiec (V) There is an early case (/) in which a 
has been held that the marriage of a lunatic is valid The 
Madras High Court, however, in a case in which the point 
indirectly aiose, has abstained from expressing any opinion on 
the question whcthci a male lunatic can contract a valid 
marriage (g) 

The ancient custom ( // ) of 1 .using ishic by proci cation in 
a wife of a eunuch goe-. to show that the Hindu law did not 
view the disqualification of impotency m the same light as it 
is gcncially considcicd by othci poll died systems of law 

The Dayabhaga (*) and the othci leading ticatiscs of all 
the othei schools, namely, the Mitakshara, (j ) the Vivada- 
Chmtamom, f/H the Sim lti-Chandi lk.i (/) and the Vyavahu' a 
Mayukha (w; hold that the issuer of such disqualified pet sons 
at c legitimate and as such competent to mhei it if they them- 
selves arc free fiom those disqualifications 

Whether a Mahant 01 a Bavagi can marry see poJ 
Ch. XIV, See 5, Sub-Sec 1 and Sec 6. 

The Hindu law has laid down ceitain icstnctions upon 
marriage which, howcvci, with the change of ideas and feel- 
ings of the Hindu society, aic now considered to be meic 
moral obligations Instances of such injunctions aic the 
marriage of a youngci bi othei when the elder brother is 
unmarried, (n) and the marriage of a youngei sister before an 
elder sistci. (o) 

Marriageable age and marriage without consent.— 

According to the sages the mamageable age of a man is be- 
tween twenty -foui and thnty years and that of a girl is bet- 
ween eight and twelve ycais (p) But contrary to the Shustras 

(e) Mouii v Chandrabati, 38 C 700,706 38 I A 122,125 

(/) Dabychurn Mitra v 1\ idha, 2 Mori 99 

Q) Chellathammal v Ammayappa 32 M 253 

(A) Manu, IX, 203 

0 ) Daya Ch V, 18 

(/) Mit Ch II, Sec X, 9-10 

(/i) Vivada Chintamom, TCI igorc'^ translation p 244 para 2 
(/) Smriti Chandrika, Ch V,32 

(fft) Vyavahara Mayukha, Ch IV,Sei XI, II , Sec Mandhk, p 101 
{«) Banerjee’s Stridhana 4th Ed p 42. 

(*) lb p 56 

yf) Texts Nos 11 and 12. 


Lun itic, 


Impotent, 


M ihant 


Mon! in- 
junctions 
regarding 
preren- 
dence 


Mrriage 
negotiated 
by guar- 
dian, 



128 


MARRIAGE WTIIOUT CONSENT [C III. S 2, sS ill 


its 

justifica- 

tion, 


a custom gicw up according to which mam ages wclc nego- 
tiated by the guardians of the bi idcgrooms and were celebrated 
at an earlier age , and excepting in a few instances, the real 
paitics to the marnagc even now see each othei for the first 
time when they aic actually passing tlnough the ceremony of 
wedlock Rut ncveithelcss it is an indisputable fact that in 
the majority of instances Hindu marriages, though thus 
contracted did not piovc to be unhappy ones 

Justification of marriage without express consent.— 
There arc many peison? who being da/zleJ and blinded by 
the material civilization and the political gieatness of the 
European nations, constdci then social institutions to be 
superior to those prevalent amongst the Hindus whose politi- 
cal degradation is attributed by them to the assumed inherent 
inferiority of their social oiganization and also of then 
religion. Marriage by mutual consent of gi own-up men and 
women is what prevails among the Christian nations of 
Europe, and is on that acc mint thought to be the most civi- 
lized and pi oper form , whereas the contrary is the rule in 
Tndia, which is therefore taken to be a burbaious usage and an 
evil of a grave character. The Hindus, however, say that 
when one cannot have one’s mother and fathei , one’s brother 
and sister, or any other relation, according to one’s choice, why 
then should the person have a wife or a husband according to 
the person’s own choice ? If all othei dear and near relations 
are one’s own without a choice, one may as well have a wife 
or a husband dear to oneself, though chosen by others ; and 
this is conclusively proved by what is found in Hindu society. 
The alleged superiority again of marriage by mutual consent, 
is negatived by the fact of there being so many divorces and 
separations, showing that union by choice is not the condition 
of the happiness of marned life As for political greatness 
and degradation, there are pious men who would say that the 
height of the political greatness of a nation is often the 
measure of the depth of its religious degradation , for the 
attainment of worldly prosperity by one nation is frequently 
accomplished at the expense of others, and therefore, by 
transgressing the rules of religion. 
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Early marriage of Hindu girls, father’s duty— It is a 

religious duty, imposed by the Hindu Shiistras upon the father 
or other guardian of a damsel, that she should be disposed of 
in marriage at a tender age not earlier than the eighth year, 
but before the signs of pubcity make their appeal ance The 
reason of the rule appeal s to be three-fold The fii*t is, — that 
marriage should be contracted from a sense of religious duty, 
and not from a desire of sexual pleasure, and so the immediate 
gratification of it is made impossible I he u'cotul is, — that 
by marriage a girl becomes not only the parlnci in life of her 
husband, but becomes a mcmbci of the joint family to which 
her husband belongs , and that, therefore, being admitted into 
the family at a tender age when her mind and character aic 
yet unformed, and placed amidst the associations and pecu- 
liarities of the family of her husband, she becomes assimilated 
to it, upon which she is, as it were, cngiaftcd in the same way 
as a member born m it. The third reason is, — the anxiety 
felt by the Hindu legislators for secunng the chastity of 
women, which is the foundation of the happiness of home, of 
the belief in the reality of the family tic and relationship, 
and of the mutual love and affection of the relations towards 
each other based thereon, which are so prominent in Hindu 
society. The two strongest propensities to which man, in 
common with the lower animals, is subject, aic the desire for 
food and the desire for offspring With the first he is born 
and the second manifests itself later on at a ceitain stage of 
development and marriage of a damsel before that age is 
strictly enjoined, so that her mind may be concentrated on 
her husband alone as the means for the giatification of that 
appetite And it cannot but be admitted that in the general- 
ity of cases the attachment that grows up between the hus- 
band and the wife is of the stiongest kind, and the devotion 
of Hindu wives to their husband is unparalleled 

It should, however, be particularly noticed that while the 
Hindu sages enjoin the early marriage of females, (h) they do 


\h) Texts Nos. u and 12 
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at the same time, condemn, in the strongest teims, the prema- 
ture consummation of the same (r) 

According to modern practice even the bridegioom is a 
mere passive agent in marriage. Our Shastras, however, 
appear to lay down that he should be a free agent in this 
matter, and conti act it at a matuie age when he is in a posi- 
tion to fully understand the responsibilities of conjugal life. 

Early marriage, such as, at present, pievails in our society, 
is considered as an evil by many ‘educated’ Hindus Some 
condemn the early marriage of females on the ground that it 
may lead to pi cmatuic consummation. Others disapprove of 
early marriage of the young men that are prosecuting their 
studies as students. They do really condemn the modem 
practice in so far as it is contrary to the Shitstras. 

Child Marriage Restraint Act —By this Act (XIX of 
1929) the marriage of a boy below the eighteenth year with 
a girl below the fourteenth year has been restricted and the 
violation of it is made penal. This Act was passed with 
all the precipitate haste possible in the teeth of opposition 
throughout the length and breadth of the country, not only 
from the Hindus but from the Mahometans also Instead 
of following the usual procedure, adopted by all the civilized 
countries in passing such a controversial Bill, of appealing 
to the country, the Bill was mcorported in the statute book 
At any rate the matter was not of such an urgent nature 
that it could not have been delayed till the constitu- 
tion of the new Assembly, when the election of mem- 
bers might have been distinctly made on that issue. If the 
Hindus had followed this so-called pernicious custom for 
six thousand years since the dawn of Hindu civilization and 
if inspite of this social evil, they instead of being extinct 
left behind worthy descendants who could think of a reform, 
the matter could easily have been delayed to ascertain the 
views of the masses for whom the enactment was intended. 

It should be stated at the outset that the Hindu sages 
did not approve of child mam ige with the object of imme- 


{*) Text No 13 
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diate consummation as is understood by some and misre- 
presented by others The Hindu marriage consists of two 
different paits first, the marriage of bridegroom of twenty- 
four to thirty years with a bride of eight to twelve years of 
age. Soon after this part of the marriage is solemnized, 
the parties to the marriage live apart in the family of their 
respective parents After the gul attains puberty, the 
second part of the ceremony, namely, the diyiragamana or 
gamana or goivtta ceremony is performed It is the cere- 
mony of parting by the girl of the family of her parents for 
that of her husband, to live there parmanently as husband 
and wife. Be it noted, as has already been stated, ( j ) that 
the sages condemn the early consummation of marriage. ( k ) 
It is no doubt the duty of the legislature to put a bar against 
sexual connection before the tune nature allows, and this 
is what is practically done in England ( l ) in fixing the tune 
limit at the sixteenth year for the gnls, where they generally 
attain puberty at a much higher age English law is quite 
consistent with the lav/s of nature and habits, cus'oms, 
circumstances and much higher longivity of the people 
for whom it is meant. An age restriction may similarly 
be put at the average age when the girls in this country 
attain puberty which is the twelfth year (tn) Let the marriage- 
able age after that limit be left to the discretion of the 
parties suitable for themselves. Public opinion should be 
created in favour of increasing the marriageable age, if the 
proposition is correct that greater the marriageable age the 
better for the country. Legislation to legulate the con- 
summation of mantal rights, at a time much later than 
nature dictates and parties to it like, on grounds other than 
public policy or economic conditions, cannot at all be 
justified. If any body urges that in normal conditions the 
child-bearing age should be artificially postponed to a period 

(j ) Ante p 129 

(i) Texts No ll and 12 

( l) IQ & 20 Geo 5, C 36 

(tn) As regards the age in which Indian md English girls Alun puberty 
ec Page 336, Apx VIII of Report of the Age of Consent Committee, 1928 
1929, Government of Indn, Central Public ition I hey h we attempted to 
distinguish 'puberty’ and 'first menstruation’ without any difference 
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later than nature commands, on the ground of health of the 
parties and the ptospective child, it will be violating the 
nature’^ law with consequential lesults No body can predict, 
that on normal conditions nature's call if postponed, enures 
for the benefit of the persons concerned. 

Had the age limit in this Act been fixed at the twelfth year, 
the age at which the girls in this country generally attain 
puberty, the whole Hindu community, perhaps, would not 
have objected to the legislation It is well Unown that 
amongst the educated Hindus, particularly of Bengal, a 
girl’s marnage is seldom solemnised before the age of 
fourteen But ftom this it should not be made a universal 
tide of law, restricting the marriage of a girl before the 
fourteenth year to the great hardship of the parties con- 
cerned 

Whatever may be the leasons in support of increasing 
the marn tgeable age of girls or of the age of consent, the sex 
attraction shall ever be present after the sexes attain 
puberty There may be placed an artificial barrier to the 
marnage. but that will not prevent the union ot the sexes 
unless strong guard be ariangcd for by their guardians 
This is practically impossible in a Hindu family in which 
the joint family system and maintenance of poor dependants 
are still in vogue with immense mutual benefit. The sexul con- 
nection of a girl before her marriage is looked upon with 
the greatest horror by the Hindus, particularly because the 
Hindu social organization does not approve of the marriage 
of such a gul with any member of a family and even the 
society goes the length of out-casting that girl and her 
parents' family 

The age lestriction should be reduced to the twelfth year 
and it is not too late to amend the wrong done to the 
masses who in the course of time will adopt the spirit of the 
law, if the legislators would but pay a little more attention 
to the root cause and try to remove the stumbling block on 
the path of a nation’s civilization, namely, poverty and 
ignorance. 

Another important aspect of the question which should 
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be considered in fixing the marnagable age of the parties, 
is the average longivity of the people of this country. It is 
highly desirable that a man’s issues, or at any rate some of 
them, are settled in life before the age at which a Hindu is 
directed by the sages to retire from the life of a householder 
cr the age at which the government-service rules provide Tor 
retirement from service, if he be not already in the other 
world , otherwise, the children will he stranded in life, as 
the majority of the people here hardly succeed in amass- 
ing sufficient funds out of his poor income to make provision 
for them 

This legislation will no doubt be seme source of revenue 
to the State but at the same time it will be an engine of op- 
pression to the illiterate masses who cannot rise above the 
social organisation and kick at its rules, driving away their 
pool dependants into the street to die of starvation, there 
being no law for the protection of such unfortunate people 

Objection to two ru'es of marriage, considered.— 
Exception, however, is taken to the two iuIcs of the Shastias, 
the fir*t of w'hich imposes the duty on the father or other 
guardian of gnls, of pi oviding them with suitable husbands 
before puberty , and the *icond of which enjoins all men to 
enter into matumony 

The objection to the fiist utlc has arisen from the fact 
that the observance of the rule entails rum upon fathers of 
daughtei s in consequence of the heavy expenditure they are 
compelled to incut in disposing of their daughters 111 marriage. 
A most pernicious custom has been growing up in Hindu 
society according to which btidcgiooms arc becoming market- 
able things, and extortionate demands arc made by their 
guardians, that aie to be satisfied by the bride’s father in 
order to bring about the marriage. The custom owes its 
origin to the vanity of the Calcutta people, but it is gradually 
extending its mischievous influence over the Muffassil. It is 
detrimental to the best interests of the Hindu community, 
and directly 01 lemotcly it affects every member of Hindu 
society, not excepting those that, blinded by a short-sighted 
policy, believe themselves to be gainers. The good sense of 
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the Hindu community seems to have left them altogether, as, 
in a matter of Mich vital importance to their society, they do 
not exert themselves and do not make any efforts to put 
down the growth of this reprehensible custom. 

The objection to the second mle is of a very serious 
chtuactcr By contact with the Western civilization the ideas 
regarding comforts have cxpmded amongst all classes of 
people, ‘educated’ Oi not , the simplicity in the habits of 
Hindu life is passing away , and man lage is almost cone to 
be regarded as a luxuiy, its icspon -abilities having become 
heavier than bcfoic To the caily and improvident marriages 
is attributed the want of self-respect, sclf-x chance, indepen- 
dence and enterprising spmt, that, in one sense, characterises 
the Hindus, and that is thought to have led to their present 
political degiadation 

The Hindu civilization and the Western civilization aic 
different in cha'actcr and somewhat opposed to each other. 
The Western civilization is directed to the promotion of the 
happiness and p osperity in this woild, of the people of 
different localities iespectively, that constitute different poli- 
tical states , whcicas the Hindu civilization is directed to the 
attainment of happiness in this as well as the next world in 
the true sense of the term, foi according to the Christian 
belief, then next world is not to commence until doomsday , 
while according to the Hindu belief, it commences immediately 
after death, when the human soul attains liberation or eternal 
beatitude, or assumes another heavenly or earthly body, 
according to its merits and dements The Hindus are there- 
fore moie religious than worldly. Self-abnegation, self-sacrifice 
and self-humiliation are necessary for the attainment of their 
religious aspiration, and the passiveness, the mildness, the 
tenderness and the dependent spirit of the Hindus, are the 
effects of their institutions moulded in a way calculated to 
subserve that purpose 

The great question, therefore relates to the summutn 
bo nuin and the mode of its attainment, and the continuance 
of our institutions depends upon its solution, or rather upop 
the belief in this respect. 
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It cannot but be admitted, however, that the rule itself is 
required by the law of natuic, and non-compliance with it is 
attended with illegitimacy and various other vices. 

Seo 3 -PROHIBITED RELATIONSHIP 

Principles of prohibited relationship for marriage — 
The principles on which marriage is prohibited are discussed 
in Bentham’s Theory of Legislation. The joint family 
system, which is a cherished institution of the Hindus, and 
which is the normal condition of their society, accounts for 
the prohibition by the Hindu sages, of marriage between 
a larger numhei of iclations than by other systems of juris- 
prudence I hci e are strong physiological reasons m support 
of the 1 ules of Hindu law on this subject , and the same 
social reasons that render it necessary to foibid the marriage 
between bi others and sistcis, would justify the prohibition 
of marnage between relations that may be members of a 
joint Hindu family. 1 hose relations that are called to live 
together in the gicatest intimacy from their birth, as well as 
those, one of whom stands in loco pan?itu to the other, 
should not be allowed to entertain the idea of marrying each 
other, and an msui mountable barrici between their nuptial 
union should be laised in the foim of legal prohibition, so 
that the belief in the chastity of young girls, that powerful 
attraction to marriage, may be maintained unshaken. The 
Hindu legislators, however, ate so anxious to secure the 
foundation of this belief, that they ordain it to be an impei a- 
tive religious duty of the father and the like relations to 
dispose of damsels in marriage before the signs of puberty 
make their appearance, so that there might not be the 
shadow of a doubt in that respect. 

Sages and Vedic texts on prohibited degrees.— 
It has already been said that the different sages have laid 
down different rules on the subject of prohibited degrees for 
marriage. ( 11) Most of their texts are given at the commence- 
ment of this chapter, (o) On a perusal of these one can per- 
ceive the divergence between them , Manu prohibits the 
largest number, while Paithlnasi the smallest. There is an- 
ts) p. IOI ( 0 ) Texts Nps i-jo 
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other important respect in which Manu and Sumantu differ 
from the other sages, namely, that the former prohibit the 
same number of degrees on both the father’s and the mother’s 
sides, whereas the others foibid a larger numbet on the father’s 
than on the mothei’s side the foimcr \ic\\ app^ais to be 
agreeable to populai feelings and in accoi dance with actual 
practice Another point dcscivcs special notice, namely, that 
the language of Manu’s text clearly shows that the rule pro- 
pounded by him is rceommcndatoiy in chaiactcr , and the 
actual usages of mmriage, picvalent, in various localities and 
among diverse tribe-., prove the uilcs piopoundcd by all the 
sages to be of that clnuactci 

Of the two Vcdic texts (/) one says that damsels of the 
third and the fouith dcgiees aic espoused, evidently on the 
mother’s and the father’s side icspcctivcly , while the other 
implies marriage of cognate fiist cousins. 

Customs thereon actually observed — It is u 01 thy of 
special remark that Paithinasi’s alternative rule piohibit- 
ing only five dcgiees on the fatliei’s srde, and ih'ce on the 
mother’s, is actually ob.er red in practice by the Biahmanas 
of Bengal , and that the Ved’c text indicating maiiiagc of 
the father’s nde/s daughter and of the mother \> b, other's 
daughter t and thcicbj implying the prohibition of only two 
degiccs on both sides, is actually followed in p acticc by 
even the BiAhmanas of Madias, and by the Kshalnya holders 
of linpaitible estates m the Jungle Mahals of West Bengal, 
(now mostly included in Bihai) and also by the Kshatriyas of 
many other places Theie is a well-known precedent of 
marriage of the maternal uncle’ . daughter , namely, the espousal 
by the Kshati lya prince Aij-una — the hero of the battle of 
Kurukshetra, that intci ncane wai which extnpated the 
warrior class of India, — of Subhadia the beautiful daughtci of 
Vasudcva and sistci of Snkiishna, the incarnate Deity 

Table of prohibited degrees by different authorities — 
The following table shows vciy clearly the diversity in the 
numbers of degiccs of cognate damsels prohibited by different 
authorities — 


(/) Text No 10 
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A ulhorities 

Ptohibited on 

Prohibited on 

father's side. 

mother's side. 

Manu 

• • 7 • 

. • 7 

Sumantu 

• 7 

• 7 

Do. says, according to others 5 

5 

Vishnu 

7 

... 5 

Yhjnavalkya 

7 

5 

Vasishtha 

6 

4 

Paithinasi 

■ l 7 

5 


1 5 

3 

Yajurveda 

3 

. 2 

Vcdic text 

2 

2 

Mitakshara 

on prohibited connection 

for marriage.— 

The substance 

of the comments made by the Mitakshara 


upon the text of Yajnavalkya on this subject is already given 
(j) while discussing the definition of the term Bandlnt. 

The texts of Yajnavalkya arc already cited ( k ) and with a 
view to enable the icadci to coi rcctly understand the subject 
of Saptnda lclationship for the purposes of marriage as well as 
of inheritance the original passages of the Mitaksham bearing 
on the subject, with their tianslations, have been given (/) 

The Miti'ikshau'i says that the qualification that the bride 
should be non -saptnda applies to all castes, for the sapinda 
relationship exists everywhere but the qualification that she 
shall not belong to the same gotia and piavara applies only 
to the tlncc icgcnaiatc tubes , (in') although the Kshatriyas 
and the Vais). as have no gott at of their own, and thercfoie 
no piavams , yet as they have got ms and ptavaras, derived 
originally from their ancient Gurus, the rule is applied to 
them also , in suppoit of this, a text of A’svalayana is cited . 
and then the Mitaksharii goes on to say that the status of 
wife does not atisc (among regenerate tribes) should the 
bride be a sapinda or samana-gotta or samdna-pravara , 
but the status of wife does arise although she may be 

(j) p 90 

(k) pp 80 and 1 16 supra 

( l ) pp 81 86 supra 

On) Amir v Jai, 138 P W R 1017 80 P R 1917 42J C 351 ' but valid 
among Biisi Cliowr G uldidirs—Shih Deo i> Kusum, 4G I C 929 5 P I* 

J 164 (See P C Appeil p Gi foot note On) 
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diseased or thq like , for (the text No. 3 is mciely recommen- 
datory and not mandatoiy as regards the other qualifications 
of the damsel to be chosen foi mamage, since) there would 
be only inconsistency with perceptible (and not with any 
spiritual) reasons (in case thcie be mamage of damsels 
having the othei disqualifications mentioned in Yujuavalkya s 
text, such as disease) Then the Mitakshata, obseivc-. that 
as the qualification that the bride shall be no n-sapmda, t e , 
non-relation, is too wide, according to the meaning of 
the word sapmda already explained, namely, a relation 
connected through the same body, theiefoie Yajnavalkya has 
added — “beyond the fifth and the seventh ft out the motJiei 
and the father 1 e</>a tieely" And then goes on to explain 
this text m the passage which has aheady been cited (//) 

ID om the comments of the Mitak shark on that passage 
it appears to follow that “ the fifth and the stventh" aie to 
be counted from the mother and the father lCspcetivcly, and 
that the seven ancestors on the fathei’s side and the five on 
the mother’s, may be tiaced thiough males or females, or 
both, for although the Sanskut word foi degtee is fh 1 us ha 
which also means a male, yet it cannot on that account be 
contended that the line- must pass thiough the males only, 
inasmuch as in computing the fi\e dcgices on the mother’s 
side, the mother is taken a" one dcgicc or puntsha , and it 
has already been said that act 01 ding to the latent commen- 
tators thcdonmvaid lines fiomeach of the ancestors may pass 
through male-. 01 female-, indifferently Hence the maternal 
it htions of the pitcinal as well as of the maternal giandfathcr 
and of the paternal gi eat-gi andfathci appeal to be piohibitcd 
by the above iuIc of sapmda lclationship foi mamage, it 
the rule, prohibiting five degree-, from the mothci of the 
propoutus be extended to the maternal relations of the fathci 
and othei paternal ancestors, instead of applying the tule of 
seven dcgices on the fathci 's side to the maternal ldations of 
the paternal ancestors. 

It is now to be considered what the later commnetalois 
say on the subject. 


(«) pp 81-86 mfita 
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Later commentatois on prohibited degrees. — The rules 
rcgaiding prohibited degiec;-., cxtiacted from the forgoing 
texts of the sages, by Raghunandana m his UdvahataUva, a 
tieatise said to be icspected in Bengal, arc to be found in Dr 
Bancrji’s valuable 'I.'goie I nclmcs on the subject (pages 
58-66 3 1 cl hd) The same tides aie icitciatcd by Kamalakara 
Bhatta, the author of the Nirnaya-Sindhu which is rcgaidcd 
as an authority in the Benares School. 

The rules contained in these works may be summaused 
as follows 

I A man cannot mairy a girl of the same gotta 01 ptavata. 
This rule is called exogamy Tin-, rule does not apply to the 
Sudras who aie said to have no i^oltat of them own , but it ap- 
plies to the Kshati i) as and the Vaisyas although it is alleged 
that neilhei ha\e they any t>otta nor ptavata of then own 
The gotta of thqse thicc in leuor castes aie said to he thorn 
of the Guius or pieceptois, 01 the pnests of their ancestors. 

II A man emnotmam a girl who is a cognate 1 elation 
of any of the following dcscnplion* — 

(a) Tf she is within the seventh dcgice in descent from 
the fathci 01 from any of hi-, six male ance-.tois in the male 
line, namely, the paternal giandfalhci and so foith 

( b ) If she is within the fifth dcgice 111 descent fiom the 
mateinal giandfathcL 01 fiom any of his foui patcinat ances- 
tois in the male line, the five dcgiees from the mother being 
counted by them exclusive of the mothci* 

(<) If she is within the sc’ enth degiee 111 descent from the 
father’s batnihn . or from any of their six ancestors through 
whom the gul is iclatcd, 

(it) If she is within the fifth degree in descent fiom the 
mothei’s bn mi 'hits or fiom any of their four ancestors, thiough 
whom the girl is related 

III A man cannot many ccitain damsels though there 
is no consanguine ie!ationship between them. They aie the 
stepmother’s sistei, her brothers daughter and his daughter’s 
daughter , the paternal uncle’s wife’s sister, and the wife’s 
sister’s daughter, and the pieceptor’s daughter. This rule 
appears to be of moral obligation only, since it is not respect- 
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ed. Accordingly, it has been held that a mai riagc between a 
Hindu and the daughter of his wife's sister is valid (z ) 

The second mle is somewhat complicated The following 
diagram will enable one to undci stand without difficulty, those 
that aic piohibitcd by this rule, especially by clauses (c) and (d) 


F t F m 

I I 

V 1? V 



Pis the bildcgioom F t to h ate his seven paternal 
ancestors in the male line, F 8 to Fjj aie his fathci’s five 
maternal ancestors in the male line , F u to h it aie his 
mothei’s five paternal ancestors m the male line , F J8 to F 20 
are his mother’s th r ce maternal ancc-.tois in the male line, 
B,, Bj and Bj are his father’s bandhus and B', B' and B'" 
arc his mother’s bandhus. 

The damsels that aic piohibitcd to a man by the second 
rule aic those that me within the seventh degree in descent 
from Fv to l 7 u, from B\ , and and hom , and that 
arc withm the fifth deg ice m descent from Fu to F20, from 
IV, B" and IV" , and from S 2 

fijiccption To this rule thcic is an c\u plion, namely, that a cul 

to rule II , , , , ‘ , , , J h ’ 

though within the seventh 01 the fifth degree as above 

described, may be taken in mat riagc if she is icmoved by 
three goti as, 01 111 other words, by two inletvenmg gotias, 
so that tilde must be foui diffcient^o/rn^ m the line of 
relationship including those of the bridegroom and the 
bride, but accoidu g to some, five -uoh golnt* aic necessaiy. 
This showa that the lines of descent fiom the ancestois may 

(t) Ragavr/ 20 M 283, VJIatiki r K. ig.r 43 M 830, 12 L W. 

*55 59 1 c 26b. 



( TTI, s. 3 ] OISSrRVATIONS ON PROIIIlilTI D PI GREES 141 

pass thiough females aLo who aic transfen cd by marriage 
to different g ortas. 

Observations on the above rules— Upon a careful Observations 

on the 

study and consideration of the above rules, the texts from above 
which they a' c deduced, and tin 1 casons by which they aic rulei ’ 
suppotted, the following obseivation> suggest themselves — 

1 The Brahmanical commentatoi s ^ay, as it has already 
been stated, that the Kshati iyas, the Vaisyas and the Sitdras 
have no got ras of then own, and that the got/ as they have, 
arc those of the pieceptois 01 priests of their ancestors , yet 
they maintain that the Kshati iyas and the Vaisyas cannot 
many within their gotra;, but the Sudras can , although the 
reason assigned in suppoit of this distinction, does not 
appeal to be a cogent one 

2 In constiumg the texts (j) piolubitmg ccitam number 
of degrees on the mothoi’s and the fathci’s sides, the later 
commentatoi s restuct the counting of the upwatd dcgtccs 
to the male line of the pate nal male ance-.to.s only, of both 
the mother and the father, as in the fiist and the thud line 
in the above diagiam , although in counting the descendants 
of each of those ancestors, they admit that the lines of des- 
cent may pass through both males and females indifferently, 
but no icason is assigned foi di awing this distinction They 
then deduce the piohibition of the 1 elation indicated by the 
second and the fouith tine of ancestor in. the above diagiam, 
by putting a forced consti uction on the text (/) ofNarada, 
which ordains that a gn 1 within the seventh and the fifth degi ce 
from among the handlin'; 01 1 elation •> on the fathci’s and the 
mother’s sides i cspcctivcly, is not fit foi mairiagc, — by talcing 
the word bandhu in that text 111 the limited sense of the nine 
cognates enumciatcd in a paittcular text, ( 7 ) although there 
cannot be the slightest doubt that Naiada intended by that 
text to mean and include all the prohibited dcgices both 
agnates and cognates and that he employed that term bandhu 
in the sense of sapmda 

The truth seems to be that the later commentators found 


(j ) Nos 1-7 
(t) Mit 2,0, 1. 


V) No 5 
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practical difficulty m avoiding all the damsels, coming witlun 
the rule, by counting the tipwaid degiees thiough both male 
and female ancestors without distinction , so they thought it 
desirable that the descendant-, of the four lines of ancestors 
given m the above diagram shoLild only be piolnbited, and 
accordingly they put their own peculiar consti uction upon 
the texts for supporting their foicgonc conclusion 

3 That the Iatei commentators count the number of 
degrees from the mother and the fathei respectively, by 
excluding the piopo* itu s and ,iNo the mothci , a-, shown m 
the 1st, the end and the 31 d line of the diagram, while the 
Mitakshara counts from the patents by excluding the piopo - 
situs, but it includes the mother as one dcgicc 

4 That the seventh and the fifth descendants of the 
fathci’s and the mothci ’x band hit r respectively a.c piolnbited , 
and they aic the ninth and the seventh respectively, fiom the 
nearest common ancestor of th opiopo^itu^ but theie is no 
leason for this special rule 

5 That the sixth and the seventh descendants of Fs to 
F|j who are P’s father’s maternal anccstois, a<e piolnbited to 
P, but not to his father thiough whom they aic 1 elated to P , 
or in other woids, those relations of the father arc nit sapm- 
das to him foi the pui pose of man nigc, as they aic on his 
mothei’s side and beyond the filth degice , and yet they die 
sap m das to his son, — a monstrous pioposilion sought to lie ex- 
plained by what is called “the analogy of the fiog’s leap” which 
is beyond the compichcnsion of human beings save the specu- 
lative Sanskrit writers of the dark age of Mahomcdan India 

6. That there is no recipiocity , foi , P cannot espouse 
many damsels, whose brothers, liowevei, may, accoiding to the 
above rule, many P’s sistei, and vuc vci m This appeals to 
be opposed to the popular notion accoiding to w-hich, A may 
marry B’s sistei, if B may many A’s sistei Theie is no 
reason why a larger number of degrees should be prohibited 
on the father’s than on the mothci 's side, so fai as relation- 
ship is concerned for, the human body, says the Garbha- 
Upanishad, consists of six parts, of which three, namely, 
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bone, sinew and marrow are derived from the father, and 
three, namely, skin, flesh and blood, from the mother. 

7. That marriages do, often, take place in contravention 
of these ruta even among those who would follow the same, 
by reason of the ignorance of distant relationship, owing to 
the difficulty in tracing out the relationship at the present 
time when people induced by the sense of security to life and 
propet ty, set up permanent dwelling-houses in places distant 
from their ancestral homes, where they reside for the practice 
of any profession or calling, or for service. 

These rules are not all followed in practice — It has al- The rules 
ready been said that these rules are not followed in practice. hlbfted 
Diffei cut usages pievail among different tribes and m different 
localities 1 hcie is so much divcigcnce between the sages as m-irmge 
well as between the commentators on this subject, that it edmpne- 

w r ould not be safe to cnfoicc their view's as binding rules of tue 

conduct I he rule piohibitmg mamage within the same g°t>or, 
w Inch appeals to be followed by the Biahmanas in all places, is 
howevei, too extensive, but it was laid down at a time when 
the. c appeals to have been a local union of the families 
hav mg the same got n zndpiavaia When this lule docs 
not apply to Suchas, there is no reason W'liy it should apply 
to the Kshatnyas and the Vaisyas, as these tlrcc tribes stand 
on the same footing m this respect, if what the commentators 
say be coricct The Bengal Kayasthas, however, follow this 
rule in practice, and do not many within their gotra although 
they arc supposed to be Sudras, by reason of their observance 
of some usages pi escribed for the latter It would seem 
reasonable that the legal mlcof p r ohibitcd dcgices for marriage 
cannot be different for different castes hence, it w'ould follow 
that what is valid marriage among the Sudras is also valid 
even among the Brahmanas, notwithstanding special rules to 
the central y, which should be treated as Laws of Honour, 
the violation of which will not invalidate the marriage, but 
will simply lower the position of the tiansgiessoi (m) It is 
useless to discuss this point at length, as the rules are not 
followed m pia cticc, by all 
\m) See Te\t No 5 
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Customs contrary to Smritis — Even the custom of 
marriage within the Gotra , is found to prevail among certain 
sections of the Br^hmanas. («) It has already been said that in 
Madras there is a custom prevailing even among the Brkhma- 
nas of marriage of a man with his maternal uncle’s or paternal 
aunt’s daughter. There is a text of the Sruti ( o ) in support 
of this custom, and the instance of Arjuna’s marriage with 
Subhadn\, his maternal uncle’s daughter, forms a well-known 
precedent. This custom appears to be observ ed by Kshatri- 
yas in many places It prevails among the families owning 
impartible Rajs in the Jungle Mahals of West Bengal, that 
claim to be Kshatriyas 'Ihe reason for this laxity has 
already been stated (/») Tt should be noticed that for the 
purpose of marriage there is no sapmda relationship between 
cognates, where or among whom this custom prevails. 

The practical rule of prohibited degrees— foi Courts m 
India to follow , is (if) to pionouncc a mairiage to be valid, 
which has been celebiated m the presence, and with the 
presumed assent, of the relatives and the caste-people. 

Sec 4— INTERMARRIAGE 

Sub Sec l -CASTES 

The caste system— is the peculiar social organisation of 
the Hindus. There being no rational piinciplc upon which 
the hcrcditaiy ca^tc system, lriespective of qualifications, 
could be based, it is genual ly lcp.cscntcd by compaiativcly 
modern writers of the Brahmanical class who are most 
interested m maintaining it, to be a divine institution existing 
fiom the beginning of creation But the sacred books contain 
no uniform or consistent account of its origin the various 
accounts of it given by the diffcient woiks of ancient Sanskrit 
literature, have been collected together with considerable 
research by Dr Muir in the first volume of his Sanskrit 
1 exts. 

In some of the Puranas, castes are described as coeval 
wuth creation , while there aie otheis which say that original- 
ly there was but one caste which became multiplied in the 

( n) See Sub-Judgt X judgment in D<i>i v Rani Radha, 31 T A 160 
(a) lex t No 9 ( />) p 102 a (,/) p 103 ut/>4 
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Tret& or third age of the world owing to deterioration of 
men. The Mah 4 bh&rata categorically asserts that at first 
there was no distinction of classes, but that these have subse- 
quently arisen out of differences of character and occupation ; 
and that the title of a person to recognition as Br&hmana 
depends not on heredity, but on possession of superior 
merits : — 

i Tpfi w i 

Tsr writ * ^ wttft* wtf ii 

wr, i arf? ^ wtg m f i 

W* w ^tfW ’f V^T ijftjffrr II 
3faf%T: i r f q cif *r | 

B HTSPtf * * iT^ro: II 

*nf fw b wT 9 w: i 

W G* w njr«r ffa Tkfiirc{ u 

'urMHt*EmfSi vr^mr'nrf'ir ^ wr?t i 

“Yudhisthira said ‘He Is ordained to be Br&hmana in 
whom are found truthfulnes, charity, forgiveness, upright- 
ness, harmlessness, austerity and compassion.’ 

“The serpent said ‘But O Yudhisthira, even in Shdras 
(are found) truthful lness, charity, absence of wrath, harmless- 
ness, tenderness to living beings and compassion.’ 

“Yudhisthira replied ‘If in a Shdra (by birth) the charac- 
teristic (of Br&hmanas) exists, and in a twice-born (by birth) 
the same does not exist, then the Siidra (by birth) should 
not be (regarded) a Siidra, nor the Br&hmana (by birth) a 
Br&hmana he is ordained, O Serpent 1 a Br&hmana m whom 
is observed the characteristic, and he in whom the same 
does not exist must be called a Siidra’ &c.” — Ajagara-parva, 
Ch. 180. 

In the Bh&gavat-Git& a chapter of the same work, the 
Blessed Lord said, — 

wo Wl flw i n ir i a, h l 

“I created four classes by the different distribution of 
qualities and actions.” — 4, 1 3. 

jrnw^finrfrot n A ?r*rr^ 1 
wnwnj t*. \\ 
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jtM frtrpr'rvrfbfw mrrt h 
i fivf W Yftr&rff viwm* i 
%Twwtwrm ws‘ wfmrwfil 
sfinflTWftrof’ i 

ift*ntr?wr 11 a?-»# | 

“Of Brahmanas, Kshatriyas and Vaisyas, and also of 
Sudras, 0 Enemy-vanquisher, the actions arc different by 
reason of qualities sprung from the state of Self (or soul) . 

(41). Equanimity, control of senses, austerity, purity, for- 
giveness, and straight-forwardness, knowledge, realisation of 
knowledge, and belief in next world, are the Brkhmana’s 
action sprung from the state of Self : (42). Bravery, spirit 
incapable of bearing insult or censure with impunity, for- 
titude, dexterity, and also not flying from battle, generosity, 
and commanding disposition, are the Kshatriya’s action 
sprung from the state of Self (43). Agriculture, cattle-tending 
and trade are the Vaisya’s action sprung from the state of 
Self . and the Siidra’s action sprung from the state of Self, 
has the character of service . (44). Gita — xviii, 41-44. 

This revelation by the Blessed Lord ordains that it is 
not by birth, but by qualities and conduct due to his psychic 
state determined by the Adruhta, that the caste of an indivi- 
dual is detei mined. 

The Bhagavata-Purkna called also Srimat-Bhagavata 
assigns different natural dispositions and qualities to the four 
castes, and assumes them to be hereditary, as a general rul6, 
but concludes by asserting the possession of the dispositions 
and the qualities to be the sole test of the caste of indi- 
viduals, thus, — 

swr cr?[ ftflrRbrq 11 f MU 
which means, — “Whatever (dispositions and qualities) have 
been described as the distinctive mark indicative of the 
caste of a man, if the same are found also in another (1. e. } in 
a person of a different caste by birth), then he shall be desig- 
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nated by that very caste (which is indicated by the qualities, 
and not by the caste of his descent)”. 

This view that qualification is the test of caste, is in- 
dicated in several other passages of this work, one of which 
is as follows, — 

anft srjfanbrn 1 i ?, », w i 

which means, — “The three Vedas are not fit to be heard by 
females, Sudras, and dvija-bandhu r/’ i e , male relations of 
the twice-born, or in othci words those males that are 
descended from the twice-born, but aic not themselves so by 
qualification. 

There are also many passages in the Smutis, indicating 
the possession, by a man, of superior qualities to be neces- 
sary for his being a member of the BrAhmana caste in which 
he is ' born, and laying down that for certain conduct a Brah- 
mana shall be reduced to the position of Sudras. The con- 
verse case of a person of inferior caste being admitted to the 
superior rank by reason of endowment with good qualities, 
appears to be laid down in a few texts which, however, are 
interpreted by the commentators to be applicable to an 
exceptional case {/) 

Heredity therefore, is the rule of caste, subject however 
to a theoretical exception based upon possession or absence 
of the characteristic qualities. But practically the caste 
system has become hereditary and has lost the principle 
upon which it seems to have originally been founded. 

Twice-born and Sudras. — The Smntis, which have 
thurst into prominence this system, divide man into two 
large classes namely, the Sudras and the T wtce-born The 
study of the sacred literature forms the principle of this t 
distinction. They ordam that by birth all men are alike to | 
Sudras, and the second birth depends on the study of the | 
.sacred literture. Thus Sankha one of the compilers of the ' 
Dharma-Sh&stras declares, — 

ton: faring i 

* arnrcf f^rr^^rr^ rf^c n 
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(r) See Matiu, x, 64-55 
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which means, — BrMimanas (by birth) are, however, regarded 
by the wise to be equal to Siidras until they are born in the 
Veda (r e., learn the sacred literature), but after that (/. e , 
this second birth) they are deemed twice-born. 

Passages to the same effect are found in most of the codes, 
according to which the recognition of the title of the Twice- 
born to superiority over the Siidras, depends upon acquisition 
of the knowledge of the Vedas. 

Caste not peacefully established — The caste system 
does not appear to have been peacefully established, in so far 
as regards the division of the Twicc-born into three castes, 
namely, Brahmana, Kshatriya and Vaisya the Br&hmanical 
pretension to superiority was resented by the Kshatriyas 
from the first, when the Briihmanas appear to have been 
Compelled to admit into their class Visvamitra and his clan, 
who, according to them, had been Kshatriyas before. The 
exaggerated story of Parasurama, the Brahmanical hero 
extirpating the Kshatriya race thrice seven times, and the 
anecdote of Rama, the Kshatriya prince defeating that hero, 
proves the continuation of the antagonism between the two 
castes, which is deprecated by Manu, (s ; who advised them 
to cultivate friendly feeling towards each other, not perhaps 
until after the propagation of Buddhism by a Kshatriya 
prince, inculcattng equality of men, and so striking at the 
root of the caste system This compelled the Bruhmanas 
to reduce their pictcnsions by promulgating the Tantnkism 
which was a compromise between the Brkhmanism or caste, 
and the Buddhism. By their intellectual superiority and 
monopoly of the Sanskrit literature they have, hcwvever, 
succeeded, by fair means or foul, to maintain their acsendancy 
to some extent What turn the system will take, is yet to 
be seen, now that the people have been emancipated by 
modern civilization from the religious, moral and intellectual 
thraldom under which they used to labour before. 

The number of caste.— It is said that there were 
originally four castes, namely, Brahmana, Kshatriya, Vaisya 


[s) ix, 322 
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and Sudra , but subsequently the various mixed castes have 
come into existence by either intermarriage or illicit connec- 
tion, between them and their issue in all sorts of combina- 
tion, so that we find a distinct caste for each occupation 
which is said to be its own. This rather leads to the con- 
clusion that most of these mixed castes must have been m 
existence when the system was introduced, if the occupations 
be taken to be the guide 

It should, however, be observed that having regard to 
the differences of character and occupation, the members of 
every political society are divisible into four classes corres- 
ponding to the four caste-* of the Hindus. Those distin- 
guished by intellectuality, learning and religion are the real 
leaders of society Next in importance are persons forming 
the royal class or the warnors on whom the safety and the 
very existence of the State depe id, and who arc characterized 
by physical agility, courage, administrative capacity and 
intelligence. Then come those concerned in the production 
of wealth by aguculture, trade, and so forth, requiring intelli- 
gence and a lower standard of morality. And lastly, the 
labourers seiving the preceding classes or practising the 
mechanical or similar arts, distinguished by their capacity 
for physical labour, and spirit of dependence. The virtues 
and qualities requisite for distinction in these occupations, 
as well as their importance in society are taken into con- 
sideration for fixing the relative rank of the four classes ; 
and the common story of their origin is nothing more than 
an allegory representing society, and its different classes of 
members, as one human body and its limbs respectively. 
The fact that there are as many castes as there are occupa- 
tions proves the origin of the institution. The explanation 
of the mixed classes by supposing them to be the issue of 
intermarriage appears to be a play of imaginaton ; where 
the abstract qualities of any two of the four tribes, were 
thought requisite for filling a particular occupation, persons 
following that occupation were supposed to be descended 
from the offspring of an inter-marriage or illicit connection 
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between a man of the one tribe and a woman of the other. 
Thus the Ambasthas or the members of the physician caste 
of Bengal are imagined to be a mixed caste sprung from the 
issue of a Brahmana father and a Vaisya mother : a physician 
resembles a Brahmana in his general culture and learning, and 
also a Vaisya, inasmuch as, he does, in a manner, trade with 
his learning, and so the class is fancied to be mixed of the 
said two tribes, the worse quality being supposed to be 
derived from the mother and the better from the father. 
The number of castes appears to have increased with the 
increase of occupations, in the course of progress , for, later 
writers enumerate many that arc not mentioned in the earlier 
works, and they describe the origin of the new castes accord- 
ing to their fancy. 

It should be here remarked that the Sudras are not now 
the lowest class, as is generally supposed , for, all the mixed 
castes that are deemed to be descended from the issue of a 
superior mother and an inferior father, are ranked beneath 
the Siidras. The latent Sanskrit writers on caste* say that 
pure Siidras as well as Kshatnyas and Vaisyas have become 
extinct. The reason of this assertion seems to be that these 
Brahmanical writers do not wish to have two other twice- 
born castes possessed of privilege* like themselves , and as 
regards Siidras, many castes which they represent to be 
mixed ones, appear from their occupations to belong to the 
Siidra tribe , but the policy pursued by these Brahmanas for 
the purpose of maintaining their own superiority over all, 
appears to have been to multiply and subdivide castes in 
such a manner that each of these, though inferior to the 
sacerdotal class, may deem itself superior to some others, so 
that the vanity, of that caste might be satisfied to some 
extent. For, although the rank of the four pure tribes is in 
the order in which they have been enumerated, yet it is diffi- 
cult to ascertain the exact position of many of the so-called 
mixed castes in the order regarding the relative rank of 
castes, having regard to the various combinations of tribes, 
which the Brahmanical imagination gives in describing their 
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origin : thus the sense of humiliation which may be felt by 
a caste at the idea of being inferior to the Brihmana and the 
hke castes, is compensated by the conceit created the 
notion of that caste itself being superior to others. 

The Kayasthas— <uc not Sudrasbut Kshatriyas and belong 
to the regenerate class The Bhavtshya-Pu rhna gives the 
story of the creation of Chitragupta, the ancestor of the 
Khyasthas, who after having sprung from the body of 
Brahm£ or God the Creator, asked Him as to what 
shall be his name and duties, and the God gave the following 
answer,— “Because you are sprung from my body ( K&ya ) 
therefore you are to be called Kiyastha, and snail be famous 
in the world by the name of Chitragupta. O my son, let your 
residence be always in the region of God of Justice, for 
the purpose of determining the religious merit and demerit , 
and receiving my irrevocable order, you should observe the 
Dharma or the Law and usages that are proper for Kshatriya 
tribe, according to ShAstras.” 

Theie is a similar account of the origin of the Kctyasthas 
in the Padma-Purdna in which it is said, -—“The usages 
among different sections of the Kshatriyas are not uniform ; 
among them the Kilyasthas who live by letters shall attain 
superiority.” 

In the Vijan-Tantra, Brdhmd or God the Creator is 
reported to have said “As you who are named Chitragupta 
have proceeded from my body, you will be celebrated in the 
world as Kdyastha. Kdyastha is a Kshatriya by caste, 
but not Sudra by any means.” 

The K^yasthas of Bengal are the descendants of Suckdru 
who settled in Bengal. Then again m the reign of A' disura, 
the king of Bengal, the king of Kdnyakubja (modern Kanauj) 
at the request of A’ disura, sent five learned Br&hmanas to 
officiate at a sacrifice. With these Biahmanas, came five 
Kdyasthas, named Makaranda Ghosh, Dasharatha Basu, 
Kalidas Mitra,. Dasharath Guha and Purushottama Datta. 
These five Kdyasthas also settled in Bengal and their descent 
dants by intermarriage with, the other Kdyasthas, form the 
Kdyasthas of Bengal. 
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The Kayasthas held various high appointments and 
offices which no one but the regenarate classes ever held. 
There was scarcely any work in Sanskrit, that may properly 
be called history. But there is a book called Raja~Tarangin% 
composed in the eleventh century which gives the history of 
Cashmere. In its 4th chapter, there is an account of a 
KSyastha dynasty that reigned there for 260 years from the 
6th to the 9th centuries. The kings of that KAyastha dynasty 
are described as Kshdtriyas in many places of that work. It 
is stated m the work that from ancient times the Kayasthas 
held the highest offices, such as those of the Minister of war 
or peace, (4,710) the Officer m charge of the Treasury, (8,475) 
the Commander-in-chief, (8,664), and the Chief Minister 
superior to all (8,562-4). 

There are many passages in Smritis and commentaries 
which deal with the Kiyasthas and their duties. The 
Kdyasthas were responsible officers of the Court, (/) and ex- 
cutive officers who had to keep accounts and to discharge 
the duties of a water, and by reason of their being the favour- 
ites of the king they were exceedingly politic and very diffi- 
cult to be controlled. («) They were sometimes appointed as 
Revenue Officers ( v ) and writers (tv) and not mere copyists but 
those who were stiong in accounts, knew the languages 
of different places, (x) About the qualities of the Accountant 
who is a Kdyastha it is said that he must be a person who 
amongst other qualities, has studied the Snitis or what was 
heard.^ ) About the other qualities of the writer, Vyasa says, — 
(s) “He must be a person who has command over language 
(literally who knows particulars about words), is pure in (mind 
and body), has control over his temper, is not covetous, is truth- 
ful and can write clearly and in a lucid style” But they that 

(A Code of Vishnu 7, 1-3 , Mnt S akahkam , a drama composed about two 
thousand years ago, gives a description of a trial tn a Court in which Kayas- 
tha’s duties are described as those of the pleader of both parties, as well as 
of the Bench clerk 

(«) Code of Yajnavalkya, 1,336 , Mit , on the above text , Sulapani in his 
Yajnavalkya-Vtpakaltka on the Institutes of Yajnavalkya. . 

(») Apararka on Yajn ivalkya’s text on Kayasthas 
lot) Code of Bn hat Parasara, 10, 10 (ar| Sukra Niti, 2 , 173 

if) Vyasa’s text cited in the Vaijayanti, a commentary on Vishnu’s Institute 
S) Vyasa cited in the Viramitrodaya 
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knew the Vedas, the Smrltis and the Parana s were proclaimed 
to be aware of what was heard (from God) (a) Thus it is clear 
that the K&yasthas, who were writers and accountants, had all 
the duties and privileges enjoyed by the twice-born classes. 
The author of the Viraimtrodaya makes the following com- 
ment on the text of Vyasa and cleai ly proves that the Kdyas- 
thas arc a twice-born class “The Accountant must be 
twice-born, because it is declatcd that he should be a person 
who has studied the Vedas x which none but a twice-born 
person can do) , so also, the writer also must be twice-born, 
because they go together ” 

The Kityasthas of modem Bengal still hold the same 
high position as befoic, if not much higher, inasmuch as 
some of the offices which were specially reeved for Brdh- 
manas and other regenerate classes, such as those of a judge, 
governor, mwistci &c , aie now held in large numbers by the 
Kliysthas. 

There are some who aic of opinion that the Kdyasthas 
might have been Kshatnyas, but the Kdyasthas of Bengal 
have degraded themselves into the categoiy of Sudras because 
they do not perform the Up<inayana ceremony (the inves- 
titure with the sacred tlvead), they observe one month’s 
mourning and they add to their names the surname of DA*a- 
peculiar to the Sud/a* It has already been obseived, that a 
caste of pet son did not depend on heicd'ty but on the occupa- 
tion and the possession of characteustic meuts , <b) but by 
lapse of time it has become a matter of heredity, and merit 
or no merit, the son gets the caste of his father. If non- 
observance of the peculiar duties cast upon a member of a 
particular caste degrades him to the position of a Sudra, then 
practically there cannot, at present, exist any regenerate caste 
but Sudras. There aic very few of the regenerate classes 
who can say that they and their ancestors did all the duties 
imposed on the caste. So like other regenerate castes, KAyas- 
thas of Bengal have not fallen into the category of Siidras as 


(a) Sukra Niti, 2,178 

(&) See JM/mfpp 144-147 and M urn, 1, 1C8 cited nC iv, Sec $, SubSec 
in "Discussion as to there being any such binding ule," Reason No (3 ) posts 
H L —20 
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the caste system has become hereditary to all and there can- 
not be an exception to the case of Kdyasthas only. Tt should 
be noted that in all other respects the Kayasthas observe the 
rules enjoined on the Kshatriyas. 

The Calcutta High Court, however, has held that the 
Kayasthas are Sudras (c) But the Allahabad High Court (tf) 
has expressed considerable doubts as to the soundness of this 
view so far as that part of the country was concerned. The 
Patna High Court has held that KAyasthas are Kshatriyas 
but not Siidras, (e) even in a case m which the parties were 
Bengali Kayasthas. (/) 

Case-law on Castes — The highest tribunals had to 

considei in some cases questions relating to castes, the results 
of which arc given below — 

Ahirs. — Ahirs whether Nandavansis or of any other sub- 
castes arc Sudra» (g) The Ahirs arc a class of Yadavas and 
claim themselves to be Kshatriyas. 

The Gopes of Bengal also fall within the Yadavas. But 
the Madras High Court has held that the Yadavas or Edayers 
are Sudras, (Ji) they being, unlike the Yadavas of Northern 
Tndia who are descendants of Sriknshna, of Dravidian ongin 
The Ramayanachavadi thousand Yadavas are a sub-sect of the 
Yadavas ( t ) 

Aiovas.— See “Bhatias” below 

Bharbnnjas . — They dc not occupy a position higher than 
the Kurmi caste ( / ) 

Banins . — See “Bhatias” below 

Bhatias. — They rank as twicc-borns, but arc below the 
Arovas and Bama«. ( k ) 


M Rij Coomar * Bissesur, 10 C C88 . tins has been followed ?>, Asiti t- 
Nirode, 20 C W N 901 35 I C 127, 'see P C Decision in 2 j C W N 794' 

{d\ Tulsi v Behari, 12 A 218, 7^4 F B 
(e) Rai Iswiri v Hanprasad, 7 Pat L T 
( t ) See post foot note. O’) below 
(ft) Domar ® Hirondi, 54 I C 294 CN ) 

(h) Vennia Kom v Vennichi, 51 M I F B 1928 M 299 
( t ) Ibid 

(j ) Sohan v Durga, 24 f C Cq if A) 

(i) Ay.m Than, 74PL.R 1913 34 P ,W R 1913 10 I C 87 
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Bhumihar Brahman* — in Bihar are not Brahmanas. (/) 
Chettts. — Nattukottai Chettis are Sudras. ( m) 

Edayers. — See “Ahns” above. 

Gopes . — See “Ahirs” above. 
fats . — The Jats are Sudras. («) 

Kayasthas . — The Allahabad, (o) the Patna ( p ) and in a case 
the Bombay ( q ) High Court have held that the Kayasthas are 
Kshatriyas. The Calcutta High Court, however, has held 
them to be Sudras. (V) For fuller discussion of the 
question see above. (\r) 

The Patna High Court agreeing with the author’s reasons 
disagreed with the view of the Calcutta High Court even 
in a case in which the parties were Bengali Kayasthas. (0 
In the appeal from the above-named Patna ca^c, the Privy 
Council did not express any opinion on this question. ( u ) 
Khatiks. — The Khatiks of the Punjab are Sadias. ( v ) 
Kshatriyas. — See “Kayasthas” above. The offspring of 
illicit connection of Kshatnya caste is not a Sudra. (w) 

Kit r mis . — See “Bharbunjas” above. 

Nandabansis . — Sec “Ahirs” above. 

Natukottai Chetti* — See “Chettis” above. 

Surajbatisi Rajputs . — They are held to be high caste 
Hindus, (jf) but then position has not been stated. 

Yadaras — In the persent census the Gopes, the Ahirs, 
the Nandabansis and the Edayers are all included within the 
Yadavas. See “Ahirs” above. 


(/) Sita Devi v Gopal, 1928 P 375 

(«) VeUa'yappa v Nalarajan, 1927 M 386, approved by P C, 35 C W N 
1278 

(/t) Hira v Shibbu, 0 L L J 442 . Mewa Ram v Lai, 1927 A 410 

(p) Tuhi v Behan, 12 A 328, 114 F B 

( p ) Lri v Kai Hariprosad, 6 P 506 1927 P 145 ("Behan Kayastha) 1 

Rajendra v Gopal, 7 P 245 1929 P 51 on appeal to P C , see to P 187 
<57 LA 296 34 C W N 1161 52 C L J 287 1930 P C 242, (Bengali 

Kayastha) 

(7) Subrao v Radha, <52 B 497, 504 6 1928 B 295 

(r) Rajkumar v Beshesur, 10 C 688 , A^ita Nirode, 20 C W N 901 

35 I C 127 P C , appeal in 24 C W N 794 did not touch the point , Biswa- 
nath v Shorashibala, 48 C 926 25 C W N, 639 66 I C 550. 

[s) Supra pp 151-154, 34 C W N 1161 53 C L J 287 

(0 See foot note (p) above 

iu )Rajendra v. Gopal, supra 

C v ) Bholar v Emperor, 181 P L R 1914 15 C L.J 539 24 I C 947 

itv) Sitla v Gajraj, 14 O C 227 12 I C 767. 

(a*) Sahdeo v Kusum, 50 I A 58 a P. 310 i 27 C.W N. 901 1 37 C. L J. 
369 . 44 M L. J 476 . 25 Bom L R 560 



156 


IMER-CASTE MARRIAGE [C. Ill, S. 4, ss. il 


Intermarnage 


Mlt, md 
Daya, pro* 
tnbit inter 
marrnge. 


Proliibitiotl, 
a moral 
obligation 


Snb-aec 11-INTER-OASTE MARRIAGE 
Sages and Mitakshara and Dayabhaga on inter- 
marriage.— The account of the onginofthe mixed castes., 
as given by Manu and other sages, shows that there were 
many of them, that sprung fiom sexual connection between 
inferior men and superior women. 

Anuloma , — But while dealing with marriage, the sages 
lay dowri that marriage between persons of the same caste is 
preferable, and they also recognise marriage between a woman 
of an inferior caste and a man of a superior caste known as 
anuloma marriage to be valid (y ) 

Pratiloma — They do not say anything about the marriage 
between an inferior man and superior woman. There are, on 
the contrary, passages in the Smntis, providing punishment 
for a man having sexual mtei course with a w'oman of a 
superior class. Thus they do, by implication, pi ohibit inter- 
marriage betw'ccn a man of an infei lor tribe and a woman of 
a superior tribe, which is called a piatiloma mairiage ( s ) 

The Mitftkshar«\ and the Diiyabhaga, the two treatises of 
paramount authority m the two schools respectively, appear 
to take the same view * for, partition of heritage between 
sons of a man by his wives of the same and the inferior 
tribes, is dealt with by the former m Chapter I, Section 8, and 
by the latter in Chapter IX. The Mit&kshari also deals with 
intermarriage in the A’ch&ra Kiinda while dealing with 
marriage. 

It should be noticed, howtevci, that these works take into 
consideration only the four original tribes and not the mixed 
Castes, while they deal with intei marriage or partition. 

It should, how r cvcr, be observed that these prohibitions 
appear to be of moral obligation only , hence, although 
marriage of an inferior man with a superior woman may be 


( V ) Sit, N ilha v Mehta, 55 6 1 , Bai Gotub v Jiw mill, 46 B 871 19228. 
32 Sohan v K ibh, 10 L 372, 378 1928 L 706 1928 L 1 66 1 Ratansi v. 

Administrator, 1928 M 1270, 1284. 

( 2 ) Bai Kashi v Jamnachs, 14 Bom L R <547 1 6 I, C 113 j in this 
connection see Ratansi v, Administrator, 1928 M 1279, 1284) W foot itotis 
(c) to (f) below 
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disapproved and condemned, still if such a marriage does in 
fact take place, the same must be regarded valid as between 
the paitics to it, and the issue legitimate. They may be 
excommunicated, and excluded from inheritance of their rela- 
tions, (a) but as between themselves the relationship of 
husband and wife, and of parent and child, must be held legi- 
timate and there must also be reciprocal heritable right 
among themselves, — there being no authority for pronounc- 
ing the marriage to be invalid, however reprehensible, the 
same may be represented to be 

Prohibition of intermarriage by latest commentators— 
The latest commentators Raghunandana and Kamalakara, 
however, prohibit intermarriage between the different tribes, 
upon the authority of some passages in the minoi Purimas, 
enumerating practices that should be avoided 1 1 the Kali 
age. {b) But in this respect they differ from the two leading 
treatises and the Smritis, which recognize the lawfulness 
of marriage between a man of a superior tribe and a 
w'oman of an inferior tribe. And their view appears to be 
adopted by the Calcutta High Court w'hich held that a 
marriage of a Dome Brahmana with a girl of the Haree caste 
is invalid, if not sanctioned by local usage, (c) The High 
Courts of Bombay ( d ) and Allahabad (f) have held the same 
view. So a marriage between a Brdhmm woman and a man 
o[K/iatnby caste is held invalid under Hindu law (/) 
But a marriage between a man of JJuibm Rajput and Tarkhani 
woman has been held valid in the Punjab. ( g ) A 
decision of the Calcutta High Court has laid down a novel 
proposition that acCoidmg to law and custom a marriage 
between a Knytu thn and a Tanti or a Dome is valid, unless 
the contrary is proved (//) 


(a) Dayabhagi, XI, 2 , 9 (b) See p 8 supra 

(c) Melaram v Thannooram, g W R 55 2 , set foot note (z) above, 

(d) See B-u Kasht v Jamn idas, 14 Bom L R 547 1(5 I C 133 , see foot 
ttOle(t) above 

(r) Sespuri v Dwaraka, 10 A. L J t8l iG I C. 222 
(/) Pars Ram v Hukman, 73 I C 239 (L \ 

(v) Hardial v Kali, .88 P W R 191 ' G5PR191I lo I C, 152. 

(h) Biswanath v, Shoraswala, 48 C. 9 3 6 1 23 C.W, N 639 j G 6 I. C. 390 i see 

p. I 5 I 154 SUfoQ, 
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There cannot be any room for doubt that the Kayasthas 
were Kshatriyas, if they are not so now on account of non- 
observance of a few of the rules enjoined on them. Whatever 
rules might have been violated by the modern Kdyasthas of 
Bengal, they rigidly adhere to the marriage rules (t) and a 
marriage between a Kiyastha and a Siidra is not valid either 
in law o r custom. But a recent decision ( / ) of the Calcutta 
High Cotirt, which has come as a surprise to the Hindu com- 
munity of Bengal, lays down that by law and custom a mar- 
riage between Kayastha and Tanti castes is valid unless a 
special custom to the contrary disapproving such marriage is 
proved. Though law is not always logical still a logical con- 
clusion has been drawn in the above case, that inasmuch as 
Kayasthas have been held to be Siidras, the law applicable to 
the Kayasthas must be that applicable to the Siidras. As 
inter-caste marriage is allowed by Shiistras among the Siidras, 
though not followed in practice except m few instances m 
East Bengal, so on logical conclusion an inter-marriage bet- 
ween a Kayastha and a Tanti is held to be legally valid. In 
the first court Mr. Justice Greaves distinctly stated that no 
evidence of custom was adduced to prove the validity of 
such marriage, still the court of appeal has held that by 
custom, unknown not only to the Kayastha and Tanti com- 
munities, but to the whole Hindu community of Bengal, an 
inter-marr age between Kayastha and Tanti castes is valid 
unless the contrary is proved In another case a marriage 
between a Kayastha with a Dome woman has been held 
Valid (/ k ) 

In Oudh, as in Bengal, marriage between different sub- 
divisions of Kayasthas is not common m daily life. (V) 

The marriage between a Banya and the illegitimate 
daughter of a Brahmin by a Batiya woman (/«), and between 
a Vauhya and the illegitimate daughter of a Vauhya born 


C * ) Supta, p 157. 

ij ) Blswnmth v Sm Shorasibala, 48 C 026 • 25 C W N 630 66 I C <0o. 
(i) Bhola v . King Emperor, 51 C 488 28 C. W. N 333 . 25 Cr L. 1 . 007 1 

81 1 C 709 J 

(0 Har v Chand, 48 I C 400 21 0 . C 298 5 0 L J 655 . 

(to) Madaft v. Emperor, 34 A, 589 io A. L J 82 , 16 1 C, 513. 
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of a Sudra woman («) have been held valid. It is observed 
that Illegitimacy Is no disqualification for mariiage. (0) 

A marriage of a Bairagi with a woman who is not aBalragi 
is valid, (p) 

Different subdivisions of the same caste —There Is no 
text of Hindu law prohibiting an intermarriage of persons 
belonging to the different sub-divisions of the same tribe or 
varna. ( q ) A practice, however, has grown up, and inter- 
marriage between the different subdivisions of the same 
tribe does not now take place, although there is no legal bar 
to the same, (r) For instance, there is no connubium between 
the Bdrcndra, the Radhla and the Vaidika subdivisions of the 
Bengal Br^hmanas, nor between the Bangaja, the Uttara- 
Rddhiya, the Bdrendra and the Dakshma-RAdhiya Kayasthas 
of Bengal. It is extremely doubtful whether such, practice or 
custom may be the foundation of a rule of law, such as will 
justify a Court of Justice in declaring an intermarriage in fact 
to be invalid, when it is not prohibited either by the sages 
or by the commentators. In Oudh also marriages between 
sub-divisions of Kivyasthas are not in common use though 
held valid, (r) In the Madras case of Inderun v. Ramasivamy 
(/) the Privy Council has upheld an intermarriage between 
two different sub-divisions of the Sitdia tribe. In the case of 
N arain Dhaia, (u) there is one passage in the judgment from 
which it may be inferred that a contrary view of the law w'as 
taken. In that case the question was, whether from the fact 
that a man of the Katbarta class and a woman of the Tanti 
class lived as husbahd and wife for a period of twenty years, a 
marriage in fact could be presumed to have taken place bet- 
ween them. And it was held that it could not, inasmuch as 
the foundation of such a presumption was wanting in that 
case , for, the parties being members of two different subdivi- 
sions of the Siidra tribe, between whom there is in practice no 


(n) Bai Gulab 0 Jivanlal, 24 Bom L R 5 (o) Madan v Emperor, 34A 

589 10A. L J 82 16 I. C 511 

( p) Adwaita v Laht, 31 C W N C97 1930C 57 

(q) SwDomare Hire i 1T ! - 

(r) Har « Chand, 48 I C 400 5 0 L J 65s 21 O C 298 , ste foot note 
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intermarriage, the Court could not think it a fact likely to 
have happened. It was not intended to be laid down that an 
intermarriage in fact, between different sub-divisions of the 
same tribe is legally invalid , nor did that question arise for 
decision on the facts of that case. It has, however, been 
clearly laid down that such intermarriage is valid. ( v ) The 
question of intermarriage between two classes of Siidras and 
the question of adoption from these classes are the same, (w) 
It should be remarked, however, that what were taken in 
those cases to be different sub-divisions of the Sudra tribe, 
are represented by the latest writers to be mixed castes 

It may be mentioned here that in the Eastern Districts 
such as Sylhet and Tippera, there is a custom of inter- 
marriage between the Vaidyas and the Kayasthas, (x) as well 
as between the Kayasthas and the Shahoos. So in the Presi- 
dency of Bombay a marriage between different sects of the 
Ling&yets is not invalid, (y) 

Excepting law relating to marriage (z) the Sikhs are 
governed by Hindu law, so there can be a valid ma> riage 
between members of different castes, (a) 

Converted Hindu’s Marriage — A woman who is con- 
verted to Hinduism can contract a valid marriage under the 
Hindu law with a Hindu, (b) 

Legislation on inter-marriage By Act XXX of 1923, 

which amends the Special Marriage Act, (Act III of 1872) 
marriages between diffcient castes have been sanctioned. 
But by a marriage under this Act a Hindu loses his right to 
marry another wife during the presence of one (c) and his 


(v) Upoma v Bholanm, T5 C 708 , Muthusami v Masilamam, 33 M 
34a 20 M L J 49 5 I C 42 , Mahantawa v Gangawa, *33 B 693 , Har 
Prasad v Kewal, 47 A 169,172 22 A L J 1009 1925 A 26 8j I C 163, 
Sohan v Kabla, 10 L 372 

(w) Ginsh M ihomed, 25 C W N G34 (1888) 

(x) Ram Lai, v Akhoy, 7 C W N G19. 

(y) Fakirgauda v Gangi, 22 B. 277 
(s) Sufi? a p 64 

(a) Chandika v. Widow of Jagan,6 O L J 331 52 I C 449 

( b ) Muthuswami v Masilamam, 33 M 342 5 I C. 4a 20 M L J 49 
Ratansi v Administrator, 1928 M 1279 . see Sita Devi v Gopal, 1028 P T7c ' 

(e) See r » y j/D 
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right to adopt a son ( d ) and he is severed from the co-par- 
cenary, if he was its member, (e) No man can marry under 
this Act who is at the time married, (/) that is, if he had a 
wife being married under the Hindu form of marriage. 

Sec 5— LIABILITY AND GUARDIANSHIP FOR 
MARRIAGE 

Sub-Sec i*-EXPENSES OF MARRIAGE 
Marriage-Sanskara or Sacrament —Marriage is the last 
of the Sanskarhs or sacramental rites that are ordained to 
have the effect of purifying the body specially from inherited 
taint, if any. As regards the women marriage is declared to 
be equivalent to initiation by the investiture with the sacred 
thread, from which they arc disqualified The performance 
of this sacrament for both male and female children is an 
imperative duty imposed on the father. 

While dealing with the subject of gift, the Mitakshara 
says that a person having male issue is not competent to 
alienate his whole property, and in support of this proposi- 
tion the following text of Smriti is cited, — 

varnr I 

which means, — “Having begotten sons (the father) shall per- 
form the Sanskaras or sacraments (including marriage) and 
shall make provisions for their maintenance.” 

It should be observed that th e father has to perform 
certain religious ceremonies connected with, and to bear the 
expenses of, the mrrriage of sons although the latter are 
represented in the Smritis to be free agents with respect to 
their marriage. 

Liability for expenses.— Although the texts mentioned 
below enumerating certain relations having the right of duty 
in their order, of disposing of maids in marriage, may be 
held to be of moral obligation only, still there is abundant 
authority m the Smritis and the Commentaries for the proposi- 
tion that the father is legally liable to celebrate the marriage 
of his maiden daughters, and that the expenses of the marriage 

(d) Sec 25 (t) Sec, 33, 

(f) Sec i 5 
H L -2i 
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of a damsel, and her maintenance until marriage, form leg&l 
even of those charges on the property of the family; of which she is a 
fron^nfhent- member by birth, (g) Even the daughters of those that are 
ance » excluded from inheritance, are to be maintained and married 

at the cost of the family property. It is difficult to understand 
the principle underlying the view expressed by a Brahman 
Judge of the Madras High Court, vis., that under the Hindu 
law a father is not under legal obligation to get his daughter 
married (//) But in the case of Vaiknnta v. Kallapiran, ft) in 
* daughter 1 ^ w ^°b a brother taking by survivorship the undivided copar- 
cenary interest of a deceased brother was held liable to pay the 
expenses of the latter’s daughter’s marriage In a later case, 
the Madras High Court has held that reasonable marriage 
expenses of a daughter of a deceased co-parcener must be paid 
out of the estate in the hands of other co-parceners, even when 
the mother of the girl celebrated the marriage, although the 
girl’s paternal grandfather and the other male members of her 
father’s family have not wrongly or improperly refused to 
perform such marriage (j) 

a charge The expenses for marriage form a charge on the family 

on the estate, p r0 pe r ty, (i) Therefore, a debt contracted fo- the marriage of 
a member is for the benefit of the family (l) But the 
expenses of a marriage performed after a suit for partition is 
when not filed, is not a charge on the estate, (m) nor is the marriage 


( g ) Mit I 7 , Vir 2, i, 21 , D B 3, 32#/ seq 

( h ) Sundiri v Subramania, 26 M 505 

(1) 23 M 512 10 M L J ill and 26 M. 497 13 M L J 25 
(]) Rangannki v Ramanuja, 2 1 M L J 600 35 M 728 
(k) Mit 1,7 , jet seq , Daya 3, 2, el seq , Debi v Nand, 1 P 2(56, Ranga- 
nuki v Ramanuja, 35 M 728,7367 21 M L J 600 11 I C 570 , Pohumal 

a Naroomd, 19 I C 835 fiS L R 246 , Kameswara v Veericharlu, 34 M 
422 20 M L ] 855 8 I C 195 9 M L T 26 , Arunachala v Arunachala, 
10 1 C 285 

(/) Mit 1, 1, 28-29 , Sundrabai v Sbivnaryana, 32 B 81 3 M L T 44 , 

Srinivasa v Thisuvengada, 38 M 556 25 M L J 644 15 M L T 307 23 

I C 264 , Kameswara v Vcerucharlu, 34 M 422 20 M L J 855 81 C. 195 

9M L T 26 , Gopalakrishnun v Venkatanarasa, 37 M 273 17 I C 308 23 

M L J 288, Marinas* Doddisetti, 12 I C 539 2 M W N 380, Malayandi v 
Subbaraya, 2i M L J 521 SIC 854 9 M L T 163 , Pohumal v Naroomal, 
6 S L R 246 19 I C 835 , Prabh v. Ralla, 1930 L 672 (sale, aster's 

marriage). 

(t») Ramalinga v Narayana, 45 M 489 P C 43 M L, J 428 26 C W N 
929 37 c L J 15 24 Bom L R 1209 20 A L J 839 68 1 C, 451, on 

appeal from 39 M 587 , see post Ch V, Sec 11 Sub Sec iv “Common Charges ” 
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expense of the nephew of a member of a divided family 
binding on the divided member. (it) 

The Madras High Court, however, has held that 111 
partition-decrees provision should be made for the marriage 
expenses of those person only who are of the same degree 
of relationship as those who have been married at the expense 
of the family, (o) 

Expenses for Dwiragamana ceremony —The Dwtraga - 
titana or gainana or go to it a ceremony is in effect a part of 
the marriage ceremony. The expense^ relating to such a cere- 
mony is binding on the joint family estate. (ft) 

Sub-Sec if— GUARDIANSHIP FOR MARRIAGE 
Guardianship — Hindu law does not contemplate marriage 
of males m their infancy, and so there is no iuIo regarding 
guardianship in their marriage According to Hindu law a 
man attains majority after the completion of the fifteenth 
year, and this rule is unaffected by the Majority Act, so far as 
marriage is concerned , so a young man of that age is sui juris 
and may be taken to act for h’mself as regards his marriage. 

The Shiistras, however, enjoin eai ly marriage of girls, and 
rules arc laid down 1 elating to guardianship m their marriage.^ 
But according to the practice now prevalent among the 
Hindus, the marriage contract is made by parents for children, 
so that the bridegrooms also arc mere passive agents exer- 
cising no volition, their assents to their marriages are only 
inferred from the absence of dissents, (r) 

Yiynavalkya has laid down that the persons who are 
entitled to exercise the power to give a girl in marriage, are 
in the following order the father, the paternal grandfather, 
the brother, a sakulya or a member of the same family and 
the mother, (s) On a consideration of the texts of Vishnu, 
Yajnavalkya and Narada cited above, Raghunandana places 


M Bhura v Ramrao, 17 I C 366 8 N L R 154 
(0) Goparam v Venkataraghama, 29 M l J 710, 7i«; 40 M 632 31 I C 
574 1 set Jost, Ch V, Sec II Sub-Sec iv “ Common Charges " 

(p) Bagrangi v Padarath, 1930 A 504 , in this connection see post Ch XII, 
Seci 2, Sub-Sec 11 

(4) Text Nos 14 16, supra, pp 118 1 19 

(r) See Purshotomdas v Purshotomdas, 21 8, 23 , see p 12 1, supra 
CO Text No. 14 supra, p, 1 18 
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the maternal grandfather and the maternal uncle before the 
mother. But the author of the Mitakshara has adopted the 
rule laid down in the above text of Yiijnavalkya ( t) without 
any such addition, probably because cognates are not much 
thought of in that school. It is worthy of notice that the 
mother, who is the nearest natural guardian, holds the last 
place in the above order, although she may, after the death 
of her husband, give away her son in adoption which affects 
the interests of the boy given, to the same extent as marriage 
does those of a girl. There are some reported cases show- 
ing that a difference does often arise between the mother 
and the paternal relations of a girl with respect to her 
marriage. The latter would prefer a bridegroom who though 
not wealthy, is member of a family deemed highly honour- 
able according to the artificial rules of kulim&m, such alliance 
being conducive to the promotion of the social status of their 
own family ; whilst the mother would prefer a wealthy and 
otherwise most eligible bridegroom though belonging to a 
family of inferior social position according to kulinuni.(u) 

The text of Yajnavalkya has been explained by Chanda- 
varkar, J., of the Bombay High Court According to him the 
text only deals with* the bare right to give a girl m marriage 
and not to the choice of a husband for the girl. Had that 
been the intention, there would have been express texts to 
that effect/ v) The Madras High Court has held that after the 
death of the father, the mother, when she is the guardian of 
the person of the daughter, is competent to marry her 
daughter, even if it is not proved that the paternal grandfather 
of the girl had Wrongly and improperly refused to perform the 
marriage (w) The same rule has been observed in the Punjab/^ 
In a case of dispute before marriage between the paternal 
and the maternal relations for guardianship to dispose of a 


( t ) p n 8 supra 

00 Text No. 19 si/pra p 119 Texts Nos 14, 15, 16. 

(1) Bai Kamkore v ]ammdas,37 B 18, 24 17 I C 95 • 14 Bom L R 76G 
see also S Namasevayam v Annammai, 4 M. H C R 339 
(*>) Ranganaiki v Ramanuja, 35 M 728 n I C 570 21 M L J 600 ic 
M. L T £7 

(x) Jiwani v Mula,3L 29 Ind.w Ghania 53 I C. 783 L j see Maya *. 
Ram, ao P R. r gt6 177 P W R 1915 31 1 C 186. 1 
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girl in marriage, the Court as representing th® Sovereign and 
as such being the Supreme Guardian, may impose terms upon 
the relation having the right, for the benefit of the girl, who 
should not, however, be forced into a marriage odious to her ,(y) 
It has been held that a guardian must obtain the permis- 
sion of the Court, before marrying the lunatic under his care , 
it was, however, not decided whether a male lunatic can 
contract a valid marriage according to Hindu law (a) 

The Allahabad High Court has held that the maternal 
relations of a girl have no authority to give her in marriage 
when there are competent paternal relations in existence, 
unless, however, the paternal relations refuse to act or have 
disqualified themselves from acting (a) 

Duty not right — The above texts, ho a ever, appear 
rather to impose a moral duty on the relations in the order 
they have been enumerated, enjoining them to provide a 
suitable match for a girl before her puberty, than to lay down 
such a strict rule of priority between them as might invali- 
date a marriage that has actually taken place but not under 
the superintendence of a relation who, under the circumstances, 
is the guardian indicated by the above rule. This appears to 
follow from what both Raghunandana and Kamalakara say, 
namely, that if the betrothal of a girl is made by her father 
who is of unsound mind, and thereupon a marriage is cele- 
brated with the usual ceremonies, then the fact of the father's 
insanity cannot render the marriage invalid. 

This view of the law on this point, has, subject to 
certain salutary exceptions, been taken by Justices Norris 
and Ghose in the case of Brtndabon v. Chandra, (b) m which 
the paternal uncle of a girl impugned the validity of her 
marriage celebrated by her mother. Their Lordships lay 
down the law thus • — “There can be no doubt that the uncle 
of the girl had a right in preference to the mother, under the 
Hindu laws, to give the girl away m marriage, but the 

Cy) Shndhar v. Hiralal, 12 B 480 

(a) Chellathammal v Ammayappa 3a M 253. 

(a) Kasturi v Panna, 38 A 520, 526 14 A L J, 754 : 36 1 C 245. 

(i) ia C 140 , in this connection see Venkata v Ranga, 14 M. 316, Bai *. 
Moti, 22 B 509; Mulchand v Bhudhia, 22 B. 8*2 , Kasturi e. Chjranii.ju A. 
265 ; 18 I C. 927 . II A. L J 272. ' 09 
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^apptie/m* mother, the natural guardian, having given her away, and the 
mamages, marriage having not been procured by fraud or force, the 
doctrine of factum valet would apply, provided, of course 
that the marriage was performed with all the necessary 
ceremonies.” 

reasons why Having regard to the fact that amongst the respectable 
applied* bC ^ ,n( ^ us wou ld be difficult to find a man willing to marry a 
girl who has already passed through the ceremonies of marri- 
age with another man, no marriage should be set aside even 
in a suit by the girl’s father, only upon the ground that it 
took place without his consent or against his will For, the 
sacrament of the marriage rite has the effect of causing the 
status of wife, unless the same has been vitiated by fraud or 
force. This view has been adopted by all the High Courts, 
and the texts relating to guardianship have been pronouced 
to be directory and not mandatory. ( c ) Accordingly, in a case 
where the mother of a girl married her in disobedience of 
the order of a Civil Court directing her to make over the 
girl to her paternal uncle for the purpose of getting her 
married, it was held by the Bombay High Court that the 
principle of factum valet applied : neither the disobedience 
of the Court’s order, nor the disregard of the preferable 
claim of the male relations would invalidate the marriage, (d ) 
But the case may be different when a second ceremony of 
marriage with another man has already taken place at the 
instance of the proper guardian, which is possible among low 
castes, and there is a dispute between the two husbands ; 
for then the Court may take into Consideration which of the 
two marriages is more beneficial to the girl. 

Contract for Betrothal.— Marriages are preceded by contracts of 

not specifi betrothal made in more or less solemn form by the guardians 
ab// enforce * of the parties to them. But these Contracts of betrothal are 
not considered to be binding or irrevocable, so as to be 
capable of specific performance (e) But damages may be 

_( c ) Venkata v, Ranga, 14 M 316 , Ghazi v Sakru, 19 A 515 , and Mul- 
ti hand v, Bhudhia, 22 B 812 (d) Bai v. Moti, 22 B. soo, 

(t) Gunput v, Raj tin, 24 W. R. 207. 
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claimed and awarded for breaches thereof. (/) There cannot 
be an antenatal betrothal and hence there can be no damage 
for its breach, (g) 

Extinction of right of guardianship— -On the marriage 
of the minor girl, her father who was till then her natural 
■guardian ceases to be so (h) 

Sec. e-CSREKONISS 

Gift and acceptance —It is unnecessary to enter, in 
detail, into the numerous ceremonies generally observed in 
marriages, as most of the Hindu readers are aware of them, 
having passed through the same But the question that 
strikes a lawyer is, what ceremonies are essential for the 
completion of marriage? Let us see what is stated by the 
writers on the ritual of marriage, as well as the customs on 
the subject. 

Religious rites.— The necessary ceremonies according to 
the works on ritual are the formal gift and acceptance, ( *) 
accompanied by religious rites consisting of the recitation of 
Vedic texts and the performance of the nuptial Homa 
called Kusandikh including saptapadi-gamana or walking 
seven 6teps. The Vriddhi-Srdddha is not an essential cere* 
mony , and that if it be proved that the mother made a gift 
of the bride, and that the nuptial rites were recited by the 
priest, it ought to be presumed that the marriage was good 
in law and that all the necessary ceremonies were performed.^) 
In this case the performance of the ceremony of sap la* 
padi-gamana or walking seven steps, was not proved. If the 
performance of some of the ceremonies usually observed on 
the occasion of marriage, be proved, a presumption should be 
drawn that the marriage has been duly completed. (£) But if 
in a marriage of persons belonging to a particular caste 
certain ceremonies which are m ordinary use for a valid 
marriage, are not performed, the marriage cannot be valid. (/) 

(f) Purshotamdas v Purshotamdas, 21 B 23 

(g) Atma v Banku, ri L 598 193 ° L 561. 

(A) Narayana v Andilakshmi, 51 M. 462 

Kali, 28 C 37, 49 s C W N 195 CO Manu, Ch. V, 152. 

CO 12 C 140 (k) Bai v Moti, 22 B 509. 

0 ) Visvanathaswamy v Kamu, 24 M L J 271 21 I C 724 see also Ram- 
piayar v, Deva, t R 129 1923 R 202 
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Gtandharva 

marriage 


Ceremonies it should however be observed that the religious cere- 
in marriages , 

of'non-vir- monies including walking seven steps are not necessary m 
®' ns * the marriage of non-virgins, whose marriage therefore, may 

be performed in a secular mode.(w) So also in a marriage of 
a widow all the usual ceremonies may not be observed. ( n ) 
Accordingly, religious ceremonies do not appear to be per- 
formed or deemed necessary in the re-marriage of women 
who are either widows, or relinquished, deserted or released 
by their living husbands, (o) prevalent amongst the lower 
castes in all parts of India, under the name of s hung a or sagat 
in Bengal, karao in the North-West, and pat or nhtfa in 
Bombay. These marriages are instances of the Gandharva 
form, as they take place by consent of the bride who is 
presumably a grown-up woman. But some customary secular 
ceremony is performed, such as exchange of garland of flowers 
or the putting by the man of a red mark of vermillion on the 
forehead of the bride, in the presence of assembled friends 
and relations, (p ) and some ceremony is necessary, otherwise 
it would be difficult to distinguish G&ndharva marriage from 
Concubinage (q) The G&ndharva marriage does not seem to 
be obsolete, as it was thought in this case. The Madras 
High Court has held that in order to constitute a valid marri- 
age in the G&ndharva form, nuptial rites are essential. ( r) But 
in practice, some secular ceremony only is observed in the 
marriages of widows in the G&ndharva form, among lower 
classes, (s) 

The latest commentators unanimously maintain the 
necessity of the performance of religious rites for the com- 
pletion of marriage in all cases including even the G&ndharva, 
although the well-known instance of Sakuntal&’s espousal by 
Dushmanta negatives that view. In order to arrive at a 
correct conclusion, we must take into consideration the 
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(m) Text No at, p 120, supra 

(ft) Ram Rakhi v Daulat, 90 I C 1056 26 P. L R 744 1926 L 31. 

(0) Jukm v Queen Empress, 19 C 627 Vira v Rudra, 8 M 440 

{f) Bissuram v Empress, 3 C. L. R. 410 (q) Bhaom v Maharaj, 3 A 718 

(r) Brmda * Radha, 12 M 72 /s> 

(s) Benode v Shoshi, 24 C W N 958 . 59 I C 882 
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marriages of virgins, non-virgins and widows, and the cere- 
monies that are common to them. Manu appears to lay down 
that the essential ceiemony for creating the status or manta! 
dominion of the husband is the gift of the damsel by the 
father or other person having authority m that behalf, (t) 
the religious ceremonies being pcifoimcd foi procuring good 
fortune to the bride Giown-up damsels who have passed 
the nubile age, as well as w idows, are deemed ,m yurts in 
this respect, and therefore may become self-given, or give 
their ownselves in marriage to men willing tc marry them 
The secular gift and acceptance of the b ide woufd be suffi- 
cient to create the relation of husband and wife between the 
acceptor and the woman Even acceptance is not necessary 
for the completion of a gift, according to the author of the 
D&yabhaga, who maintains (u) that the relinquishment by 
the donor causes the right of the donee whose non-accep- 
tance would extinguish the right created by the donor’s act. 
In this connection the madman’s marriage lecognised by 
Hindu law, should be taken into consideration Under 
cctam circumstances "S'lence is evidence of consent”. 
wH’ewfar and "What is not dissented from, becomes 
assented to”. 

It has been held that a marriage celebrated during a 
period of pollution is not invalid on that ground alone, (v) 
A marriage is not ineffectual in law if .t is celebrated at 
an inauspicious time, (zv) 

It has been held that it is not necessary for the validity 
of a marriage by Khatri widow to go through all the usual 
ceremonies which have to be performed m case of a Khatri 
girl on her first marriage , but the proof of any such cere- 
monies expressing unequivocally the intention of the parties 
to enter into the marriage relation and followed by their 
living together as husband and wife is sufficient to validate a 
marriage (x) 


(t) Text No 20, p 119 supra (u) L) t 

(v) Venkrtdam v Siva, 22 M L J 49 13 J C 98s 
(tv) Maya v Ram, 11 I C i 85 20 P R 1916 177 P W R 1915 
(x) Ram Rakhi v Daulat, 1926 L 31 26 P L R 744 90 I C 1056 La 
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Soo ^—GHARJAMAI, GHARDAMAB OR 
GHARJAVAD 

Gharjamai and Ghardamad.— The usage of Gharjamai is 
a well-known institution prevailing among Hindus in all parts 
of India (y) When the father or other guaidian of a damsel is 
desirous that a girl should not leave her father’s house after 
marriage and go over to her father-in-law’s house to live with 
her husband there, but on the contrary, the son-in-law is to 
leave his own family and come over to his father-in-law’s 
house to live there with his wife as a member of his fathei- 
m-law's family foi ever, he is called a Gharjamai. According 
to this arrangement it is well understood if not expressly 
stipulated by the guardians of both parties to the marriage 
that the son-in-law is to receive a suitable maintenance from 
the same souicc fiom which the damsel is to be supported, ie. t 
her father’s estate of which she, 01 the son expected to be 
begotten on her by the Gharjamai, is to become the heir. 
It should be specially noticed that by this arrangement the 
Gharjamai leaves his own faintly, and becomes a member of 
his father-in-law’s family, and as such lives in the latter’s 
house, in the same manner as an adopted son. He resembles 
more closely a son adopted m the DvyamuJiyayana form, 
who becomes a son of two fathers and whose relationship to 
his original relations subsists notwithstanding the adoption, 
i.e ., his status m the family of birth continues for all purposes , 
and in addition to that he acquires the status of being the 
son of the adoptn e father. 

This analogy is referred to only with a view to explain 
the right of the Ghat jamai to claim maintenance from his 
father-in-law’s estate It must be presumed that there was 
or must have been an implied, if not express, agieement that 
the Gharjamai is to get a suitable maintenance in his father- 
in-law’s family, of which he becomes a member. 

In these circumstances, if he is willing and continues to 
reside in his father-in-law’s house, then his right to get 
maintenance from his father-in-law’s estate is not affected by 
the subsequent death of his wife, nor by his marriage with 
(y) See Sama v Bat Walt, 54 B 548, 550 
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another wife after the death of the former. R has been held, 
that a son-in-law, who was mamed with the daughter of a 
Hindu on the understanding that he should be brought uf 
and maintained as a member of his family, and as such remain- 
ed m his father-in-law’s family, has a light of maintenance 
so long as he resides as a tnembei of the family of his father- 
in-law. ( yi ) The Court, under special circumstances, ha*- 
power to pass a dccice for separate maintenance (:) 

The maintenance cannot be said to be a chaigc on the 
estate, so as to be annexed to it even in the hands of a bona 
fide purchaser for value, unless it is made so by a decree of a 
Court, declaring the maintenance to be a chaige on the estate, 
or on any particular property appertaining to the same* (a) 

Ghardamad. — If it is contended that a person has acquired 
the status of GhardamaH and to inherit the property, it is to be 
proved that, fit there was definite intention of the parties 
that the status should be acquired and secondly, the person 
taken as such, like adopted son, definitely foregoes his rights 
m natural family (b) 

Seo 8— LEGAL CONSEQUENCES 

Guardi? nship. — The effect of marriage is the acquisition 
by the wife of the domicile of the husband (c) and to place 
the wife under the contiol of the husband, who is entitled to 
the custody of her person when she is minor, e\cn in pre- 
ference to her father (d ) Though the legal effect of marriage 
is to transfer the girl under the control of the husband from 
that of the father, still when the husband is a minor he 
cannot be a guardian of his minor wife (e) So, when the 
husband dies and the wife is a minor, her deceased husband's 
relations are entitled to be her guardian in preference to her 
paternal relations (f) But the husband’s reversionary heir 

( yi) In this connection See Mis Appeals Nos 447 to 449 of 1926, 
judgment on 1-2-29 by B B Ghose & Panton JJ of Cal H C 

(V) Gobind Ram v Radliu, 12 C L J 171 15 C W N 205 7 I C tx8 

(а) See Ch XI (Maintenance,) "How for a charge” & ''Bona fide pur- 
chaser for value without notice ” 

( б ) Naika v Butna, 9 P 683 1930 P 278 

(e) See, ante p 69, Kashiba v Sripat, 19 B 697 

(d) In rt Dhuroni, 17 C 298 

(e) Mohideen v L Mahomed, 30 M L J *1,27 

(f) Khudiram v Bonwan, 16 C 584 , in this connection see Tota 0 Rato, 

33 A. 322 . 
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who is interested in determining her life, should not be 
appointed the guardian of her pe.son 

.71 inte.ianc residence, &c — Although the conjugal 
relation is based upon a contract of the either parties to the 
marriage, or their guardians, the rights and the duties of the 
man icd couple do not arise fiom any implied contract, but 
arc annexed by law to the connubial relation as its incidents. 
A contract to maintain as wife a woman, who is not his law- 
fully wedded wife, is conti ary to public policy and unenforce- 
able. (g) The wife 1 -. bsund to reside with the husband 
whercvci he may choose to live The fact of the husband 
having another w r ife w r il[ not relieve her from that duty . 
nothing short of habitual cruelty or ill-treatment will justify 
her to leave hei husband’s hou 3 e and reside elsewhere, (h) 
The duty which Hindu law impose*, on a w r ife to reside 
with her husband, w'hcicver he may choose to reside is a 
legal and not merely a moi al duty An ante-nuptial agree- 
ment on the pait of the husband that he will never be at 
liberty to lemove his wife from hei paternal abode, (i ) or an 
agieement that the husband and wife will live apart from 
each other, (j) Would defeat the rule of Hindu law, 
and is invalid on that giound, as well as on the ground 
that it is opposed to public policy. Obedience and 
Conjugal fidelity to the husband are duties at all tunes 
required of the wife, who is not absolved from marital obli- 
gation by apostasy (k) 

The husband is bound to maintain the wife, to provide a 
suitable place for her residence, and to live with her. But 
the wife’s right of residence does not empower her to 
restrain her husband from alienating the family dwelling 
house (/) 

In the absence of any breach of conjugal duties, the wife 
is entitled to the right of maintenance against the husband 

(g) B u K tshi v jimm, i 5 I C 13 s 14 Bom L R, 547 

(A) Sitdn »th v S H mmbutty, 24 W R 377 , Dular v Dwarka, 34 C 971 : 
9C W N 510 32 C 234 Binda v Kaunsilia, 13 A 125 

( 1 ) I ek ut v Bisanti,28C 751, Gobind Ram v Ridha, 15 C W N 
205, 2C9 

(j) Krishna -v Balamrrul, 34 M 398,401 

( k ) In te K -m Kumar., 18 C 254 

(0 Olagayee v Pichammal, 21 M L J 303 , 9 1 C 524 9 M L T 3U. 
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personally so long as he is alive, and against his estate after 
his death (m) If being unchaste she is penitant, she has a 
right to astaiving maintenance. (;/) But if the wife reside , 
m her father’s house against the will of the husband or 
deserts (o) him without sufficient cause, she cannot claim 
maintenance while living separate from her husband. When 
she without justification lived apart from her husband for 23 
years, she is not entitled to maintenance (p) 

But when the husband habitually tieats the wife with 
cruelty and such violence as to create serious apprehension 
for her personal safety, she is justified in leaving her hus- 
band’s protection and is entitled to separate maintenance 
from him (q) So also a wife, who is suffering from virulent 
type of leprosy is entitled to live apart from her husband and 
claim maintenance (/) 

A widow is not compelled to reside with the relatives of 
her husband and her husband’s lelatives cannot compel her 
to live with them if she left her husband’s residence from 
causes other than unchaste and improper purposes, (s) 

Dowry.— The respective rights of the bridegroom and the 
bride over the dowiy and nuptial gifts are discussed m Ch XII 
Sec. 2, Sub-Sec. 11 Gift of immoveable property to the 
daughter at the time of her marriage by sankalpa is not, in the 
absence of a registered deed, a valid gift as the provision of 
Section 123 of the Transfer of Property Act is imperative, (t) 
Marriage complete without consummation.— According 
to Hindu law marriage is a sacrament, and in a religious 
point of view it causes a permanent indissoluble union of the 
husband and wife, extending to the next world , and when it 
has been solemnized with the essential rites prescribed for 
matrimony the status of husband and wife arises, and the 
(m) Siti Devi v Gop <1, 1928 p 375* 3^9 

(it) Sathyauppma v Kesh i\a, 39 M G58 29 I C 397 29 M L J 87 
(0) Sher Singh v Sham, 1928 L 502 , Ytsubai v Sadashiv, 30 I C 934 (B J 
(p) Naganna v Rajya, 1928 P C 187 reversing 1925 M 757 
(1 /) Matangim 1 Jogendra, 19 C 84 

(r) Shinappaya v Kajamina, 45 M 812 

[s) Prithee Singh, Kija v Ram, I A Sup Vo] 203 20 Wl\ 21 PC.' 12 
BLR 238 , Srinivasa v Lakshmi, 1928 M 216 

(/) See postC\\ XVI, Set 3, Sub-Sec n, "Transfer of Property Act affects 
Hindu law as to gift”, Hira v Aumol, 1928A 699 
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marriage is complete and binding, although it may not be 
followed by consummation at all (?/) 

Seo 0 -JUDICIAL PROCEEDINGS 

'marriage 0 * Court’s Jurisdiction —Although marriage itself is dealt 
can be im- 1 with as the last of the sacramental rites in that part of the 
peached jjindu law which is A' chain as distinguished from Vy&vahdra 
or Litigation, still the marital rights and duties form a sub- 
ject of litigation, and as this sacrament is pieceded by, and 
founded on, the consent exp css or implied of either the 
parties to it or their guaidians, the validity of a marriage 
may be impeached in the Civil Coutt, up m the giound of the 
absence of such consent, and of the use of fraud or force in 
bringing it about, and it may be declared null and void, (v) 
^contidera Setting aside marriage —But the Madias High Court (tv) 
tion for has held that the marnagc of a girl given by her mother, 

mamago without the consent of the girl’s father and falsely representing 

to the priest who officiated at the marriage that her father 
had consented to it, is valid 

The Bombay High Court (\) goes furthei and holds that 
neither the absence of consent of the guardian, nor the fact 
that the marnagc was effected m disobedience of an order 
of a competent Coutt, would tender a marriage invalid. The 
decision was based on the doctimc of factum valet 
The Allahabad High Court (y) holds the same view 
The Calcutta High Court (?) however, applying the 
doctrine of factum valet has held that a marriage is to be 
held valid if all the necessary ceremonies weie performed 
and if it was not piocured by fraud or force. 

Fcutumvakt Factum valet — If a marriage has been celebrated in the 
t>h marriage presence, and with the presumed assent, of the relatives and 
caste-people, it should not be set aside on the ground of 
being within prohibited degrees, (a) or on the ground of 

(u) Administrators Anandi, 9 M 4(56, Bhieit v Santi, JO I C 6S4 

JPWR 1919 32 P L R 1919 

(v) Anjom v Prol idh, 14 W R 40J (w) Vcnkati v Ranga, 14 M 316 

(jr) Bai v Moll, 22 B 509, stc also Mulchand v Bhudhia, 22 B 81 2 

( y ) Kasturi v Chiranji, 35 A i U A L J 27 2 18 I C 927 

( z ) Brindaban v Chundra, 12 C 140, in this connection iti Suriyamom t. 
Kali, 28 C 37, 49 5 C W N 195 

( a ) Stf/Ai pp 103, 144 
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want of consent of the guardian (6) where no fraud or force 
Is set up, (c) or because it is solemnized in contravention of 
an express order of the Court, ( [d ) on the principle of factum 
valet. 

Presumption of Marriage.— When it is proved {e) that a 
marriage has been solemnized theie will be a presumption of 
its validity, (/) and of the performance of all the necessaiy 
ceremonies (^) So also it is to be ptesumed that a marriage 
was according to Btahma (h) or one of the approved forms. ( i ) 
A marriage in the BJtmJinava foim by exchange of Kathis 
is to bq established by legal evidence (j) 

The stiongQst presumption in favour of tnamage arises 
when a man and a woman aie recognised as husband and wife 
by all persons concerned and are so described in important 
documents and on important occasions. {k) Ihe habit and 
repute may be presumptive evidence of marriage, but no 
amount of such evidence can establish a marriage, where no 
valid mairiage is possible (/) The evidence of treatment is 


Presumption 
of marriage i 
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repute, 


treatment , 


(i) Ramplayar v Devi, I R 129 - See foot note (n) p 1^5 
(<) Kastun v Chiranji, 35 A 26$ II A L J 372 18 1 C 927 

(d) GajJanand e Ciown, 2 L 288 C4 I C 500 , see foot note (p) p 1 GC 

( e ) As to proof of marriage, see Section 50 cf the Evidence Act (Act 1 of 
1892) , Luchmi K<>er v Roghunath, 27 C 971 27 I A 142 4C W N 

C85 ; see also Matfummi v Mnsilamam, 33 M 342 5 1 C 42 

(/) Inderun Valungypooly T.aver t> Rimasawmv, 13 M I A 141, 158 3 

B L R,P C 1,3, 4 12 W R , P C 41, 42, Mouji v Ch indr ib iti, 38 C 700' 
38 1 A 122 1 <5 C W N 790 13 Bom L R 434 11 I C 502 21 M L J 
933 , Fajtirgauda v Gangi, 22 B 277, 279 , B 11 Kashi v Jamna, 14 Bom L R 
547 16 1 C 133 

( g ) Brindabon v Chandra, 12 C 140, 142, 143, )Administrator»General v 
Anandachan, 9 M 4 66, 469, 470 , Diwah v Moti, 22 B 509, 512 

(A) Maghli v Ladli, 13 I C (544(A), Gabrielnathaswarm v Valhammt, 53 
I. C 423 26 M L T 384 


(t) Thakoor Deyhee v R11 Baluk, 11 M I A 139,175 10 W R , P C 3, 
9 , Jagannath v Uanjit, 25 C 3154, 3G0 , Jadunath v Bnssnnt, II B L R 286 
288 16 W R , C R 105, io(5 , Authikesavulu Chetty v Ramanujam, 32 M 
512, Chandrabhagi v Vishwanath, 20 I C 557 9 N L R 102, Jagannath 
V Narayan, 34 B 553, 449 , Kolhapur, Maharaja of v Sundarrm, 48 M 1 1924 

M 497 , Umrao t> Sarabjit, 85 I C (5i8 1925 O C20, see page 123 

Bhagwandas v Gujadhar, 1927 N 1927 
0 ) Gopal v Brojo, 34 C W N 944 

(X) Mouji v Chandrabatti, 38 C 7C0 38 I A 122 14 C W N 790 

1380m L R 534 11 I C 502 21 M I J 933 , Chellammil v Ranganatham, 
34 M 277 12 I C 247 , Section 40 of Evidence Act (Act I of 1872). Bepin 
Behary v Atul Krishna, 17 C W. N 494 1 4 I C 328 ' 


(l) Chellammil v Ranganatham, supra, Indar v Thakar, 2 L 207 

I c 387 ' 
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iy <5 MARRfAGE AND LEGITIMACY 


of no gieat va/ue when it i*> known that thcic was no marriage 
in due form, (tn) 

But there is a conflict of opinions about the application 
of the rutes for p c->mnption of marriage According to one 
view (n) it is applicable to question s of inheritance but does 
not apply to suits for restitution of conjugal rights, but 
according to anothci view (o) it is equally applicable to both 
cases. 


The fact ( p ) and validity {q) of marriage must be strictly 
proved when the question auses in criminal cases nnder 
Sections 494, 495, 497 and 498 of the Indian Penal Code.(r) 
Marriage and Legitimacy of Child. -A child born m 
lawful wedlock is the legitimate issue of its parents and 
is entitled to all the legal incidents with which the law has 
clothed a son or a daughter. A child born even after the 
death of his father, will be his legitimate child, if born withm 
280 days after the death of his father, the mother remaining 
unmarried , and it will be presumed that the aforesaid Issues 
are legitimate.(j) The Privy Council m the case of Pedda 
Amatii v. Zemindar of Marungapun (() has held, that a 
child, born m wedlock of a husband and wife, is not rendered 
illegitimate by the circumstance that he was begotten before 
their marriage. The learned Counsel who appeared on behalf 
of the Appellants could not cite any authority to the effect 
that in order to render a child legitimate the procreation as 
well as the birth must take place after marriage, and hence, 
their Lordships held that the Hindu law is the same in that 
respect as the English law It is to be noted that the English 
law on this question has been more relaxed since this decision. 

It is a matter of great regret that such an eminent judge as 
Sir Barnes Peacock, having a vast experience of Indian law 
and custom, being the hist Chief Justice of the Calcutta 
High Court, was led to such a conclusion, due to the lgnor- 


(w) Vishvan ith iswami v K imu, 24 M L J 271 21 I C 724 

(wj Surjy'imcm v Kalik wt 1, 28 C 37, 50 5 C W N 195, 204, 205 

(0) Brindabon v Chandra, 12 C 140, 142, 143 

It) Empress v Pitambur, 5 C sfa <5 C L 11 597 

(q) Danesh Sheikh v Tafir, 7 C W N 143 (»J Act XLV of i 85 o. 

0 ) Sec 112 of Evidence Act, CAtt 1 of 1872) 

(/) 1 l A 282, this case begins at p 287, dccisn t p 293 



c. m, s. 9 ] 


MARRIAGE BROKERAGE 


ance of the learned Counsel for the Appellant. The ques- 
tion involved in the above case was about the legitimacy 
of a natural son who was begotten by his parents before their 
marriage. The only natural son who is now recognised by law 
and custom is the aurasa son The anrata son i-> defined by 
Yajnavalkya as the one begotten by the man himself on his 
lawfully wedded wife. (//) It is said “on the lawfully wedded 
wife,” and not on the woman \Vho was subsequently married 
by the begetter. Moreover, such a son is never recognised as 
a legitimate son even by custom. 

Marriage Brokerage and consideration for marriage — Monetary 
An agreement to pay money to the parent or goaidian in tion marn 

consideration of giving in marriage the son or daughter or a K e 

ward, is not valid and cannot be enforced by a suit. ( v ) 

But when the money is paid it cannot be recovered back, (tv) 

In Baldeo Das v. Mahamaya (x) a learned judge of the Baideor . 
Calcutta High Court has held that a mother cannot recover Mahamaya. 
a sum of money which the defendant had agreed to pay to 
her in consideration of her consenting to give her daughter 
In marriage to his son. In the case of Gobind Ram Dan v. GobiniRani 
Radha Ballav (y) a Division Bench of the same High Court Baitav, 
lays down that a father-m-Iaw or his representative cannot 
resile from an ante-nuptial agreement entered into by the 
father-in-law with the son-in-law whereby the former agreed 
to maintain the latter and his children. In the case of 
Gobinda Rani the claim for maintenance of the Gharjamai 
(domesticated son-m-law) was allowed on two grounds. 

First, it was held that the system of Gharjamai was of 
recent origin and owed its origin to the institution of 
Putrika-putra, one of the twelve kinds of sons, and there 
was no reason why a Court of Justice should refuse to recog- 
nize it. Secondly , it was held that the text of Manu by 

(«) Yajnavalkya 2, 128 , see Text No 3 m Sec 1, Ch IV post 

(v) Baldeo Das v Mahamaya, 15 C W N 447, 453 , Ramchand v Audoito, 
to C I054 (observation of Garth, C J), Dhohdas v Fulchand, 22 B G58, 663 , 

Kulavagunta Venkata v Kulavagunta, 3 2 M *85 E B , Devarayan v 
Muthuraman, 24 M L J 310 , Baldeo Sahaiv v Jumna, 23 A 495 (keid each 
case depends on its merits). 

(v>) 3a M 185, 190 F. B , Shambhu v Nand, 23 O C 284 58 1 . C 963 
„ (?) >5 C W N 447, 453 (y) 15 C W N 20 S : 12 C L J. 173 . 7 I C. 118, 

H, L,.— 23 
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which “a poor dependant” is declared as a person entitled 
to be maintained, was comprehensive enough to cover the 
case of a Gharjamai. ( yi ) The decision of this case did not 
rest on the general ground that all ante-nuptial agreements 
as such are valid. But in a recent case another Bench (3) of 
the same High Court has, following the above decision, held 
that ante-nuptial agreements followed by mainage are valid 
and binding, though the ruling relied upon did not lay down, 
as has already been said, any such general rule. This obser- 
vation is, however, an obiter dictum as, it seems, the diciston 
rests on the principle of part performance 

It seems from the report of the case that the attentions 
of their Lordships were not drawn to all the ca:>cs on the 
point. Their Lordships, however, distinguished the deci- 
sion of the Madras High Court in Kalavagunta Venkata v. 
Kalavagunta (a) and that of the Bombay High Court in 
Gulabchand v. Fulbai (b) holding that these cases were what 
may be called marriage brokerage conti acts for procurement 
of the marriage. 

From a careful perusal of these cases it seems that an 
agreement to pay any consideration to the parent or guardian 
of the parties to a maruage is invalid and unenforceable. 
These may, properly, be held as marriage brokage conti acts 
and hence illegal and opposed to public policy. 

In England marriage brokage contract is illegal and 
opposed to public policy as it interferes with the free 
consent of the parties which is the essence of marriage 
contracts , and in India such marriage brokage contracts 
should be still more so, inasmuch as m almost all cases the 
parents or guardians enter into marriage contracts for the 
parties to the marriage, and if they are allowed to make 
any personal gain, they may disregard the interests of the 
parties to the marriage 

But the question is whether such contracts for payment 
of some consideration or other, besides the dress and orna- 

yi) For Gharjamai, see pp 170171 

0 Plan Mohon Das v Han, 52 C 425 20 C W N 889 

' 32 M 185, F B 



C. Ill, S. 9 ] RESTITUTION Of CONJUGAL RIGHTS 1^9 

ments, to one party by the other, or his or her parent or 
guardian, in consideration of the marriage, is valid ? The 
Hindu law condemns the payment of any consideration for a 
marriage. In the Brahma foim of marriage the bride ad- 
orned with dress and ornaments is given to the bridegroom 
and accepted by him, but still all these and the nuptial 
presents belong to the bride (c) In the A'/Jia form of 
marriage, however, the bridegroom makes a present of a 
pair of kme to the bride’s father and accepted by the latter 
for religious purpose only. In neither of these two forms 
it can be called that these gifts of dress or ornaments or the 
gift of a pair of kine can be called the consideration for the 
marriage In the A’ an a form the moving consideration for 
the marriage is the payment of Sulla or bride’s price This 
form of marriage is condemned by Hindu law , ( d ) but as 
Hindu law always lays down high ideals for chastity of 
women, it approves even of such a marnage when solemniz- 
ed for a monetary consideration. In both the approved 
forms of marriage, namely, the Brahma and the A'r^ha 
forms, the dress 01 ornaments or the pair of kine are pre- 
sents and given out of free will and cannot be called the 
Considerations for the marriage. 

Restitution of Conjugal rights. — ff cither party is 
guilty of a breach of the marital duties, the other party may 
institute a suit against the former for the restitution of con- 
jugal rights, {e) 

There may be circumstances which though short of legal 
cruelty, may nevertheless bar a suit for restitution of Conjugal 
rights (/) The court should be certain that there arc no 
reasonable apprehensions of cruelty before a decree for resti- 
tution is made ( g ) But mis-construing this decision, it has 
been held that the court cannot compel an unwilling wife to 

(c) Vyiisa cited in D BTv, I, 17 vide iext No io, Gh XII infra 

(d) Manu Sec 24 or Sir William Jone’s Translation Ch III, para 25 

(e) Surjyamom v Kali, 28 C 37 jC W N 195, Tekait Monmohim v. 
Basanta, 28 C 751 5 C W N 673 

(/) Dularw Dwarka, 34 C 971 9C W N 510 1 C L J 283, Chilha v. 
Chedi, 1929 O 1 21 

(g) Bai J 1 vi v Narsingh, 51 B 329,342 (Madgavar J„ sitting with C J J 
1927 B 264. 
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return to her husband (//) But in a suit by the husband 
against the wife for restitution of conjugal rights, the plea by 
the wife that sexual intercourse with her is impossible owing 
to her incurable disease or physical defect is not in itself a 
good defence (/) But a pievious decision of the same High 
Court hold-, almost a contrary view (y) Ill-health or inability 
to afford he husband the marital right-) is nu giouud for hus- 
band’.) refusal to give her piotcction, nor the refusal by 
parent-) of the wife to give him the custody of the wife, is a 
gioand fot refusing the ie->titution of conjugal rights, ( k) 

Unity of husband and wife. — According to Hindu law 
as Well a-> to many other systems of law, the husband and 
Wife become one person by maruage Many legal Consequen- 
ces arc annexed to this thco r y of unity of person Amongst 
the Hindus this unity is now confined to rehgiou-> purpose-), 
and doe 3 nut generally extend to civil matters The Wife 
can lauld separate piopeity, she may enter into a contract 
with any person and even with her husband, and may sue and 
be sued in her own name. But the theoiy that the Wife 
is half the budy of hei husband, has an impo.tartt bearing on 
scvoral points of Hindu law. 

Accoi ding to the Penal Code the husband or the Wife 
does not become guilty of the offence of harbouring an 
offender by screening each other 

Sec- lO-BE MAHRIAGB 

Men. — Under Hindu law a man can marry as many times 
as he likes even during the presence of another wife though 
this latter custom is extremely rare now. But a Hindu by his 
marriage under the Special Marriage Act cannot exercise the 
latter right even if he likes ( l , 

A man, having married according to Hindu rites, cannot, 
after embracing Christianity, take to himself another wife 
while his wife is alive, (in) Similarly, he cannot marry another 


(A) Gurmukh i< H irb ms, 1928 L 902 

C 1 ) Purshotjmdas v Bai Mam, 21 B (J.o 

( ;) B.u Premkuvar v Bhik.i, 5 Bom H C, A C J 30 p 

(/Cj^Kuppammal v Kuppanad’an, 24 I C 380 aG M L I 3G3 

(l) Sec 15, Spl Marg Act 

[hi) Thapita v, fhapita, 17 M 235, 244-245 
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wife under the Special Marriage Act while his wife married 
under Hindu ntes ( n ) or under the Special Marriage Act 
is living. ( o ) 

Women. — The Hindu sages provide single-husbandedness 
as the most approved mode of life for women women that 
seek religious merit, must not, according to them, ever think 
of a second husband. But while the Hindu lawgivers thrust 
into prominence the said high ideal of conjugal duty for 
women influenced by religious and spiritual aspirations, they 
do, at the same time, recognize, undei certain circumstances, 
remarriage of women that are impelled by inclination. 

Even when her first husband is alive, a woman is allowed 
to remarry, should she be abandoned by her first husband for 
adultery or any other cause, or he be not heard of for a certain 
period, or adopt a religious order, or be impotent or become 
outcastcd. Thus N.irada (^11,97) and Parasara (iv,27) say , — 
wf l 

mfhai 11 

which means, — "Another husband is ordained for women 
in five calamities, namely, if the husband be unheard of, or 
be dead, or adopt a religious order, or be impotent, or be- 
come outcastcd M The usage of remai nage of women during 
the lifetime of their first husband is found to be observed by 
some low castes, amongst whom the first marriage is dis- 
solved either by a decision of the caste Punchayet (a con- 
gregation of the caste people), or by the husband’s cJiJidr chit hi 
or letter of release granted to the wife, who may then con- 
tract sag at or mka marriage with another man (/) The re- 
marriage of a divorced Koh woman is valid, (q) In this 
connection See Sec 12 "Divorce” below. 

In the absence of a custom to the contrary a married 
woman cannot contract a second marriage during her 
husband’s lifetime (/') In this connection see Sec. 11 "Poly- 
andry” below. 
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Widows.— The Smrtis appear to provide three alterna- 
tive conditions for widows, namely (i) \utteeism or concrema- 
tion with the deceased husband’s body , (2) life of asceticism ; 
or (3) re-marriage. The first has been abolished by legis- 
lation. The ascetic life is the alternative adopted by 
women of respectable castes, so that amongst them re- 
marriage of women has come to be regarded as illegal, 
although it has all along prevailed among the lowest castes. 
It did accoidmgly become necessary to pass the Act XV of 
1856 for legalmngthe remarnage of Ilmdu widows belonging 
to the higher cartes, among whom it had become, and still 
is, obsolete This statute should properly be called after the 
name of the late Pundit Iswara Chandra Vidyasagara to 
whom it owed its origin and who framed its provisions. 

The re-marriage of a widow is valid among Kunhis of 
Berar by the Pat form , ( s ) but a widow of the Bissajuga 
Brahmin caste cannot remarry by custom (/) 

By custom a widow may re-marry hei deceased husband’s 
brother ( u ) 

Althongh the Remarnage of Hindu Widows Act vali- 
dates the re-mai riage of Hindu widows yet it cxpicssly lays 
down that the rights which an/ widow may have, in her 
husband’s or his lineal successor’s pioperty, shall upon re- 
marriage cease, (?') even if there be any custom of re-marri- 
age ( 'w ) But in the United Provinces and Oudh a different 
view has been taken and held that where there is a custom of 
re-marriage, a Hindu widow does not forfeit her rights to the 
property of her fiist husband, (x) nor does she forfeit such 
right if the widow was permitted to rc-marry prior to 1856.O/) 
But it has been held that if succession opens after her 

(s) Sitaram v Laxman, 8 N L R 128 17 I. C 133 

(t) Asharfi v Isfcri, ll A L J 683 20 I C 398 

(u) Nagar v Kbase, 85 1 C 893 1925 A 440 (v) Sec 2 of Act XV of 1856 

(w) Rasul v Ram, 22 C <589 , Goun v Sita, 14 C W N 345 5 I C 710, 

Nitya v Srinath, 8 C L J 542, Vithu v Govinda, 23 B 321 F B , Muru- 
gayi v Viramakali, 1 M 226 , Santala v Badaswan, 50 C 727 27 C W 

N 669 

(x) HarSaran*/ Nandi, 1 1 A 330 9 A W N 77, Ranjit v Radha, 20A 
476 18 A W N 121 , Khuddo v Du rg a, 29 A 122 3 A L J 729, Gaja* 
dhar 0 Kaunsilla, 31 A 161 l I C 761 ,Bal Krishna v Paij, 1930 A 593 , 
Ram Lai I v Jawala, 3 Luc 6lo 1928 O 338, see Mula v Partab, 32 A 489 

(y) Mangat v Bharto, 49 A 203 
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re-marriage her right of inheritance to the property of her 
husband’s lineal successor is not affected by Section 2 of the 
Act, and she will inherit such property (2) 

The Act also provides that a Hindu widow on re-marriage 
can be deprived of the right of guaidianship of her children 
by her late husband, by a petition to a piopcr Court by a 
member of the family of her deceased husband, (a) The 
Calcutta High Court, howevei , has held that “the Court has 
a discretion m the matter, though ordinal My, unless good cause 
were shown to the contraiy, the Couit would appoint a rela- 
tion as guai dian under Section 3 in the place of the mother.” 
“The exercise of such discretion must be regulated from the 
point of view of the wclfaie of the infant concerned.” (l>) 

It has also been enacted that no widow will be rendered 
capable of inheriting any propeity by reason of her re-marriage 
under the Act, if, before the passing of the Act, she would 
have been incapable of inheriting the same by reason of her 
being a childless widow (c) Theic is a reposed case of the 
Calcutta High Couit (ii) which held that there is no ground 
of exclusion of a childless Hindu widow from claiming her 
father’s propeity for she may rc-marry, urn' the provisions 
of Act XV of 1856, and have issue. This wrong view of the 
law has been vacated by a review of judgment, (e) 

Justification of rule against widow-marriage —The Hindu sages 
recommend that the widows should live a life of austerities, and they dis- 
approve of remarriage of women This recommendation has been adopted a9 a 
rule of conduct by the women of the higher castes, and the rule is justified on 
the following grounds (1) Women as constituted by nature, can control 
and repress the sexual propensity, but men cannot , (2) the number of women 
is larger than men , (3) there are, no doubt, young widows in Hindu society, 
but there are not old maids, such as there are m European society , ( 4 ) the 
Hindu system is characterized by justice and equity to women, »// of whom 
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(z) Okhora v Bheden, 10 W R 34 affirmed in 11 W R 83 , Lakshmana 
v Siva, 28 M 425 15 M L ] 245 , Basappa v Rayava, 29 B gi fF B ) 

6 Bom L R 779, Chamar v Kashi, 2a B 388 4 Bom L R 71, but see the 
contrary view held on the mis-conception of the right of Inheritance of a 
widow from her deceased husband's lineal successors, as a contingent right 
Basorey v Ballabhdas, 6 N L R 171 C*90) 81 C 1146 

(a) Sec 3 of Act XV of i8<>6 

(b) Ganga v Jhalo, 38 C 862, 873, 875 10 I C 69 1 13 C L J 558 . 15 
C. W N 579 

(/) Sec 4 of Act XV of 1856 

(d) Bimoia v Dangoo, 19 W R 189 (e) See Order No. 4^7 c(atec^ 

28th March 187^ in connection with Spl Appeal No 223 of 1872 
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are once married, and they must blame their llMuck but not society should 
they lose their husband , for, they cannot justly claim to have another husband, 
as in that case so many mudens would be compelled to remain unprovided 
with husbands, (5) the boasted liberty of widows in European society in this 
respect, is accompanied by grave injustice to other women who are on that 
account compelled to live as lifelong spinsters, whose compulsory single condi- 
tion moves not the vun philanthropists weeping for Hindu widows , ( 6 ) remar* 
nage of women undermines the foundation of female ch istity, which is the smi 
qua non of the bond, peace and happiness of home , (7) the utility of the insti- 
tution should be tested by the good secured to the whole society, for the well- 
being and welfare of which,*! ndividual interests are often sacrificed 

Soo 11— POLY 0- AM ? and POLYANDRY 

Polygamy —Hindu law permits a mart to have more 
wives than one at the same time, (/) although it recommends 
monogamy as the best form of conjugal life This recom- 
mendation has practically been adopted by the Hindus, and 
monogamy is the general rule, though there are solitary 
instances of polygamy. This usage, however, cannot but be 
held just, if the number of women is really larger than that of 
men. There are various reasons for and against polygamy 
which is sought to be interdicted by legislation deemed by 
some as the panacea for all evils in India The Hindu institu- 
tions are founded on the requirements of the diversified human 
nature and condition, and ought not to be lightly interfered 
with, at the instance of persons distinguished by egotistic 
sentimentalism and spirit of intolerance It is far better that 
those men of property, that are impelled by inclination, 
should take the responsibility of openly having several wives 
than that they should secretly contract as many left-handed 
marriages as they please. The modern legal distinction be- 
tween public and private character lends only an external 
whitewash to the social structure of modern times. As to 
feelings of women, evidence is not wanting that theie are 
women enjoying the liberty conferred on them by Western 
civilization, who would rather have a half or a quarter of a 
husband than none at all. 

Among the particular class of Nuttukottai Chetttes 
of several villages in the Madura District there is a custom of 

(f) Dayabhaga, Ch. IX, 5, 6 and Snkrishna oij «me Thapita v Thapita, 
\7 235, 239 F B. f 
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setting aside some property by the husband in favour of 
the first wife when he marries a second wife, (g) 

Polyandry*— or the marriage of a woman with several 
men is not lawful except to some tribes whcie it is allowed 
by custom. Instances of such ina-riages arc to be found 
among the non-Aryans, but not among Aryans, except the 
solitary instance m the epic poem, the Mahdbhdt'ata of the 
marriage of Draupadi with the five brothcis of the Pdndava r. 
The various explanations and discussions contained in that 
great poem regarding this marriage, go to show the excep- 
tional nature of the marnagc not appro\cd by Hindu law. 

Seo 12 - DIVORCE * 

Marriage in Hindu law is regaided as an indissoluble 
union of the husband and the wife (4) extending to the 
next world. But though Hindu law does not contemplate 
divorce, yet it has been held that where it is recognized as 
an established custom, it would have the force of law , (* ) 
in such cases, it is very common if not an universal custom 
for the wife to return to her first husband all the ornaments 
given by him, and the second husband to pay the first husband 
the cost of the marriage (j ) But even if the existence of a 
custom, allowing a Hindu woman to leave her husband and 
contract a second mari lage without the husband’s consent, 
is proved, it is entirely opposed to the spirit of Hindu law 
and will not validate the second mamage , (P) the payment 
of money to the caste people and to the unwilling husband 
will not improve the ca c of the woman. (/) There are cases 
in which Hindu law allow-, separation, or desertion ( \tydga ). 
It cannot have the effect, like divorce, of dissolving the 
marriage-tie completely (*«) 

(g) Palamappa v Alagam, 44 M 740 48 I A 539 1922 P C 228 

* See ante p 181 

(h) Munshi v Bhrgwam, 13P L R 1922 64 I C 356 1922 L 79. 

(t) Kudomee v Joteeram, 3 C. 305 , Hira v Hansji, 37 B 295 14 Bom 
L R 1182 17 I C 949 , Jangha v Jhingnya, 63 I C 594 (NJ , see also Abdul 
v Abdul, 28 I C 201 2 O L J 101 , see also Budansa v Fatima, 22 I C. 

697 26 M L J 260 15 M L T 107 

( ; ) Kshamadhar v Saraswati, 1928 N 196 

( k ) Reg v Karsan and Reg v Bai, (1864) Bom H C R 124 Cr , Budansa 
v. Fatma, 26 M L | 260, 265 22 I C. 697 

(l) Keshav v Bai, 39 B 538 17 Bom L R 584 29 1. C 952, 

(m) Manu ix 46 
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An apostasy or conversion to another faith (n) or deser- 
tion ( o ) doe;* not effect the dissolution of marriage in Hindu 
law. But the Calcutta High Court has held that a wife who 
embraced Mohammedan faith and she having asked her 
husband to do so and the latter having refused, is entitled to 
a decree for dissolution of her marriage. ( p ) 

Under Section 17 of the Special Marriage Act the provi- 
sions of the Indian Divorce Act arc made applicable to the 
Hindus married under the provisions of the Special Marriage 
Act, 


(n) Budansa i> Fatma, 26 M L J 2 6o, 264 22 I C 697, Abdul 
Karim v Abdul, 2 O L J joj 28 I C 201 , see Kam Kumari, In the matter of, 
18 C 264 

(0) Pachai v Gopal, 42 M L J 276 15 L W 15 70 I C 122 , Nandi v 

Emperor I L 440 59 I C 33 22 Cr. L. J 1 

<P) Ayesha Bibi * Bireshwar, 33 C W N clxxix (Notes,), Chalimut nessa 
Bibi v Surendra, decision of Buckland J , of Cal H C 1924 



C if A P t E R IV 
ADOPTION 

Soo 1— ORIGINAL TESTS 

M % * aiwftafWWwt ^rq^i 

*mi »» , ff^niT ftrypra, i in’ *t *r 

*nwflr i 

1 A Brahmana on being bom becomes ,i debtor in three obligations , to 
the Rtshis ("who are propounders of tie s icrcd books) foi Studentship ("to 
peruse the same) , to the Gods, for S\trificts , to the Pttcrml Ancestors, for 
Progeny he is free from the debts, who has son, who h is performed sacrifices, 
and who has studied the Vedas Revel ition 

^ i irffifarow* yit TO 

ip?TTftcTfy » if i 3 * ^<aTcf TTf^Tpl^nor smumist 

trow i n ^<n?r qftnifara m mV. i it*' 

Ti*^ «r%n tmfll ft%iPTC* Msf WlftrfU 1 1*1 
Vfxnny^ w »%*?<!’ fw* trw-qi ijjp* 

pwV ftirnrt f% nerrep *f?r n sfMrffa' 

^?7<f rT ^rT jMTMMftft ^fCcT ll I 

2 A son sprung from tht virile seed md the uterine blood is in effect 
whereof the mother andthcfntlcr ire th» f.mse, the mother and the fithcr 
are, therefore, competent to give, sell or disou n him , but in only son should 
neither be given nor accepted , for, he is intended for continuing the lineage 
of the ancestors, but a woman should neither give nor accept a son without 
the permission of the husband One desirous of adopting ,a son should after 
having invited his relations, informed the king, ind performed in the dwelling 
house the VyAhuli-Hwia, take one whose kinsmen ire not unknown or one 
who is a near kinsman But if a doubt arises (as to the caste), then the adop- 
ted son whose kinsmen are unknown, should be set apart like a Sudra , for it is 
well known that by one many are saved If after he has been adopted an 
attrasa or real legitimate son be born, then the Dattaka shall be participator 
of a fourth share — Vasisthn. 

* I i 

V**: *t h 

raro 5 s: i 

srpflM. ^*f«ircfl net l 

Wit *flTO g?T i 
^TMrrcpflRp «rr * m Jft TOt « 
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fta* cttcit «fw«r. sitit ot *?r: i 
^■?TTr^r 3 Ftq n»f ftf! i 

^cl^el II 

«ri *.4r»n^ qr. qr. n 

srrwsi:, ?q c -?^ » 

.. tl » s 3 The omasa or ical legitim ite ion in one begotten (b> the man hihiself) 
on the lawfully wedded wife eqml to him is the appointed daughter's son , the 
Kshetriji or appointed wife’s soil is one begotten on i wife by a kmsmin or 
any other (ippointed to ruse issue) Gudhh ij a or idulterous wife's son is a 
son secretly begotten on a wife tlu K\nma or d imsel's son is i son born of 
in unm irricd d uighter, ind deemed the son of his maternal gnndfither 
the Paun irbhav i or twice m irried woman's son is one born of i twice m irried 
woman, whether her first m irn ige w is consumm ited or not the D itt ika son 
is a son whom the mother oi the f ither gives in idoption the Krita or pur-* 
chased son is one who is sold (for idoption) bv the mother and the f ither 
the Kritnm t or son m ide is one who is adopted by the mm himself thef 
Svayamd itt i or self-given son is one who gives hiniself the Sahodh ij t or 
pregnant bride’s son is one who is m the womb of his mother when she is 
m irried , ind the Ap ividdha or deserted son is one who is ibjndoncd (by his 
pirents) ind idoptid is i sun In de f ml t of the first iniong these the next 
in order is the giver of the Pimla md the t iker of the sh ire — V ajn iv ilkv i, 
2,128*132, 

« I »?T?TT fqm *T ^TrTT qqq *Tqf^ I 

^T/rT«^3i a? *fl flcl II 

u fr* ^ 1 

*3., t, ?<< 1 

4 A son eejiia 1 in c iste and affectionately disposed whom his mother or 
and father (or both) give with w iter it t time of calinntv, is known is the 
1 Datlrim 1 ( Datt ika ; son A son equal in caste, competent to discriminate 
between merit and demerit, md endued with filial virtues, who is adopted (by 
the man himself), is known is the Kritnma son. M inu,nx, 168-169 

i. I W«r. 1 

fq<^* fforteft qqqm tr*r«cT. n 

facTT WTcf^ q*^ 1 

W* ^cTc^ ITHtfcI II 

'siTciqTq »u qef <n agqqft fq^T | 

Cl?f% »jfW ^Tglfgf TOnq w. II 

Ti'ggJT q^T q-tfitfljfq j 

qrmyq sfk qr h qifa; | 
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original texts 


1$9 

5 By i sonless person only, should alwiys a substitute of i son be 
anxiously made, for the sake of funird obi itious, lib itions of w iter ind 
obsequial rite If the father sees the face of a living son after birth, he 
transfers the debts to hun, and att uns immortdity As soon as i son is 
born, the father beeonies ibsolved from the debts to paternal ancestors , on 
thit day he u quires purity, since the son sives from the inf# rn il regions 
Many sons are to be secured, if even o ie m ly go to Giylk, or eelebrite the 
horse-satrihte or dedic ite a Nila bull — Atri 

< I | 

Trcnrrf^g n 

Hrq-% mm ^ W I 

jtutP. w?tt ii 

ct mixerrm mrr 3rw?r i 

Jim mw?w * n 

rTTfrm Wfv-cT T[f^ || ^TTsrr | 

0 Bui in p irtieular place s the religious incut is endless, it is inexhaus- 
tible in i Srudh » at G iy i, ind in dc ith ind the like it Pr ii \ga (or concourse 
of the Ginges and the ]umi, \) Ml those s igi s sing ind prod uni the follow* 
ing verse,— “M iny sons should be sti ured, possessed of good eh ir liter and 
endowed jwi th virtue if imongst them ill, tun one goes to G lya, ind if 
having arrived at G iy i peiforms the Sritdhj, the patem d ancestors being 
saved by the s ime, att un the highest st ite Usanas 

o i ^rrgfm fmiT i 

Tim m^fri m mr tj * ^rnm *rfaremfrr i 

<?8«n vrt mf mmr i 

^ m it ( 

7 All the p item d ancestors apprehending fear of the infernal regions ire 

desirous that that son who will go to Ga\.\ will become our saviour Many 
sons should be secured if even otic nuygo to Gaya, or perform the horse 
sacrifice, or dedicate the Nila bull — Vrihasp iti 

e i wit w. 3m Tisrsf Tim *$3 1 

m fmr 11 , 

8 This is almost the same as the second verse of Vnhaspati 

<r 1 vrw'm mr m^* mreicr 1 
mm ? u 

9 By a sonless person, should iny description of sons be anxiously made 
for the sake of funeral oblations, bbitions of water, and obsequial rite, as well 
as for the celebrity of mine— Cited m the Dattaka-tnimAnsA as a text of 
Manu. 
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?« 1 ^3 n^fir 1 

ftrcTT TO* WTrT^ET ^eft 3^ I 

’HnTT ’Tf^TT **H" ! 

tfsiS‘ I 


Son's birth JO If the fithcr sees the f ice of the living son on birth, he tr msfers the 

and religious d e bt to the son, and attains immortality It his been revelled thit endless 
ire the heavenly regions for those having male issue but there is no 'heavenly 
region for 1 sonless min — Visishtha 
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? { l tfvforf s>w ^ i 
ntefH jtrit Praft aj^f?i <^cl tojt 11 

*13*, ir 1 ?av 1 

li. The idopted son is not to t ike awiy ("with him when he is passing 
from the f irmly of his birth to thit of adoption), the Gotta ind the Rik'ha 
of thi 1 progenitor the Ptnda is follower of the Gotra and the Riktha, the 
SwadhA for spiritual food) goes iwi> absolutely from the giver — Mann, 
i\, r42 

Gotra is gener illy rendt red into firmly, but it me ins here, "the status of 
being the son ” Ri/thu meins wealth, but it me ms here patrimony or f imily 
property, 1 e, property to which the right of the mile issue irises by birth, 
ortowhichthe right of the boy his ilieidy arisen 

Sir Willum Jones, however, translated the first line of this text thus,— 
"A given son must never chum the family ind estite of his nitur 1! father,” 
and this Version has been accepted by the translator of Sanskrit works on law, 
in which this text is cited But this version is misleiding, if not inaccurate, 
implying as it does future ind not vested right 


\\ 1 *13 vn% wppsff n* i 

^T. S* * 1 

3T*TT^T V(Z\\ 

qiTlds 'ffri. 1 

11 

*3\ < 1 ?<° 1 

12 M mil sprung from the Self-existent has declared twelve sons of men 
^twehreltinds tliese SIX become affiha'ed or me nbers of thi Gotra md Co panene'S and 
of sons six become affliatid or members of the GUta but not Co-panencrs The 

aurasa or true legitimate son, the appointed wife’s son, the Dattaki, the 
Kritnma or son m ide, the secretly begotten son of the wife, ind the deserted 
son — these six become co-parcent-rs and affiliated or members of the Gotra 
the maiden daughter’s son, the pregnint bride’s son, the purchased son, 
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’ikewise the twice married woman’s son, the self-given son, and the son 
by a Stidra wife, —these six become affiliated or members of the Gotra but 
not co parceners —Mann, ix, 1158*160 

geo. 2-GENERAL TOPICS 

Sub-Sec i-SONS AND SPIRITUAL BENEFIT 
Sons In ancient law. — The usage of adoption is the Father’s 
survival of an archaic institution based upon the principle of chiTdren^ 
slavery, whereby a man might be the subject of dominion or 
proprietary right, and might be bought and sold, or given and 
accepted, or relinquished, like the lower animals The above 
text of Vasishtha shows that children were absolutely under 
the power of the father who could give, sell or disown them. 

The pntria potestas of the Roman law in its earlier stage 
furnishes us with a true conception of the father's unlimited jatna 
power over children in pi lmitive society. Marriage m ancient f* iestas ’ 
law, consisted 111 transfer of the father’s dominion over the 
damsel to the husband Lifelong subjection was the condi- 
ion of women who were under the dominion of either the 
father or the husband or their relations Male children, 
however, became *ui juris on the death of the fathei and 
the like paternal ancestois. 

Twelve kmds of sons. — A ca<cful consideration of the Twelve kinds 
de^c lptions of the twelve kinds of sons will give an idea of ofsons 
the pi nmtive conception of family ielationship The Autasa , 4 urasa 
or a son begotten by a man on his own wife is what is now 
understood by the term son But the Kshetiaja or appointed 3 A'shetraja 
wife’s son was a son begotten on one man’s wife by another 
man who was appointed by the husband or his kinsmen for 
that purpose. This resembles the usage of Levirate prevalent 
among the Jews, (a) The son so produced became the son of 
the woman’s husband. So also was a son whom a wife 
secretly brought forth by adultery, this son called Gndhaja 3 Qnahhaja 
became the son of the woman’s husband. A son born of an 
unmarried daughtei called Kanina became the son of the 4 Kanina, 
maternal grandfather. The pervading principle appears to 
have been that a wife and a maiden daughter belonged res- 
pectively to the husband and the father, and a son born of 


(a) Bible Book of Ruth, and Deuteronomy xxv, 5-8 



s Pntrxki- 

putru 


6 Saioi/hq/a 


f Pauum 
bhabj 


Five kinds of 
sons by 
adoption 

8 Dattakq 

9 Ari/it 

to Kntrtm'i 
1 t Svayan 
*UtU 


ti Apavid 
dha, 


Sexual rela- 
tion loose 
amongst 


192 TWELVE KINDS OF SONS [ C IV, S 2, ss, l 

them belonged to their owner, in the same way as a calf pro- 
duced by a cow becomes the property of the owner of that 
cow So was" the Putrika-putra or a son of an appointed 
daughtei who was given in mairuge to the budegroom, with 
the condition that the son born of hci would belong to her 
father, the marriage in such a case did not operate as a trans- 
fer of dominion ovci the d<vn-.cl, horn the father to the 
husband Similarly the child in the wonb of the piegnant 
bride called Sahodhaja was transferred by marriage to the 
bridegroom The son of a twice-married woman called 
Paunarbhava is now deemed aw at a or real legitimate son, 
but he is cnumciatcd among secondary sons, as re-mamage 
of women was disappioved by the sages A man became the 
father of these seven descriptions of child by the ope> ation of 
ancient law. It should be obseived here that althpugh the 
Smritis purport to give the above classification of sous, it 
must necessarily include daughters as well 

Then come the five descriptions of sons by adoption, viz., 
the Dattaka and the Knta aic son-, given or sold respectively 
by their parents to a man who takes the boy for affiliating 
him as a son The Kritnma and the Svayandatta are the 
sons maJc and self-given, they are destitute of parents and 
therefore suijun j and ficc to dispose of thensclvcs, they 
become the sons of the adopter with their own consent , the 
difference between them being that m the case of the Kritruna 
or son made, the offer comes from the adopter, while in the 
case of the self-given son the offer is made by him. An 
Apaviddha or deserted son is one who is abandoned or dis- 
owned by his parents and is adopted by a person as his son , 
this is like the appropriation by the finder of a thing without 
an owner. 

The abo\e descriptions of the divers kinds of sons recog- 
nized in ancient times, disclose that sexual relation was very 
loose, and chastity of women was not valued The relation 
of husband and wife, of father and son, and of master and 
slave, appears to have involved the idea of absolute power on 
the one hand, and abject subjection on the other, or of the 
one being the property of the other. Procreation by thp 
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father was not a necessary element in the conception of 
sonship. 

The hankering after sons, proved by the recognition of 
the different kinds of sons, appears to have owed its origin 
to the exigencies of primitive society composed of families 
governed by patriarchal chiefs. In the unsettled state of 
tribal Government in early times, the number of male mem- 
bers capable of bearing arms was of special importance , and 
the same cause that enhanced the value of sons operated to 
lower the position of women as well as of men labouring 
under bodily disability or mfiimity such as blmclnc-ss 

Doctrine of spiritual benefit —The Hindu society ap- 
pears to have been civilized by means of religious influence, 
India is the land of religion, where all conceivable systems of 
theological doctrines arose and are still prevalent, ranging 
from polytheism to monotheism and from Simkhya atheism 
to VedtVntic pantheism. It has no place m the political 
history of the world, but holds the most prominent position 
in its intellectual and religious history. 

It is erroneous to suppose that the law of adoption owed 
its origin to the doctrine of spiritual benefit conferred by 
sons One cannot associate the sacred name of religion with 
practices based upon immorality and looseness of sexual rela- 
tion there is no system of religion known, that countenances 
an institution partly founded on adultery, seduction and lust. 
The Hindu religion which is moulded on asceticism, is least 
likely to sanction the immoral usages relating to several des- 
criptions of sons recognized by ancient society As regards 
ancestor-worship upon which the erroneous view is founded, 
its ritual shows that that ceremony is performed not so much 
for the purpose of conferring any benefits on the ancestors, 
as for the purpose of receiving benefits from them. 

On the contrary, the doctrine of spiritual benefit seems 
to have been invoked for the purpose of discouraging the 
institution of subsidiary sons. The Hindu sage^ who aie 
the propounders of the Smritis or Codes of Hindu law, 
appear to have introduced the doctrine of spritual benefit 
H L- 2 S 
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derived from male issue, with the view of suppressing the 
laxity of marriage union, the looseness of sexual morality, 
the institution of subsidiary sons, and the improper exercise 
of patria potestas. They endeavoured to impart a sacred 
character to marriage, to impress the importance of female 
chastity, to discourage the immoral usages of affiliation, and 
to ameliorate the condition of sons and wives over whom 
the pater fanulias have absolute dominion extending to the 
power of life and death. 

If one carefully reads the passages of the Smritis, extoll- 
ing the importance of sons in a spiritual point of view, he 
will find that they all relate primarily to the real legitimate 
sons, and not to the secondary sons. In fact the sages divide 
sons into primary and secondary, with a view to mark the 
superiority of the Aurasa or real legitimate son — the primary 
son They also divide the sons into two or three groups to 
show their relative rank the real legitimate son and the 
appointed daughter’s son are declaicd to hold the highest 
position in a spiritual point of view , to the sons by adoption 
is assigned a middle rar k while the sons by operation of 
law, owing their origin to adulteiy, unchastity and looseness 
of sexual relation, are condemned and pronounced to be use- 
less in a spiritual point of view. 

Sub-Sec ii-LAW OF ADOPTION 
Law of adoption simple — The law of adoption, as 
propounded in the Smritis and explained in the MitiVkshiira, 
the DAyabhAga and similar commentaries respected by the 
different schools, is very simple. But many useless and arbi- 
trary innovations were, for the first time, introduced by 
Nanda Pandita in his treatise on adoption, entitled the 
Dattaka-MimAnsa, composed sometime after his Vaijayanti,# 
a commentary on the Institutes of Vishnu, which was com- 
pleted in Sambat 1679*- 1623 A. D., or a little over a century 
and a quarter before the establishment of British rule in India. 
There is no cogent reason why the position of the Legis- 
lator should be accorded to Nanda Pandita, a mere Sanskri- 


Sce ante pp 41, 45 
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tist without law, who had nothing whatever to do with the 
then government of the country, and the novel rules unfairly 
deduced by him from a few texts unnoticed by, if not un- 
known to, all the authoritative commentators most of vHiom 
appear to have compiled their works under the auspices of 
reigning Hindu kings — should be inflicted upon the Hindus 
as binding rules of conduct. The adventitious circumstance the work 
of the work being translated into English at an early period ^® e n d | ra 
mainly contributed to the notion that it was an authoritative 
Work on adoption, respected all over India ; and this errone- 
ous view originating with the learned translator who assumed 
it to be an ancient work, has been often repeated without 
question, though there is abundant evidence in the reports of 
cases and records of customs that its peculiar doctrines are 
not respected in most places The character of the work 
has been judicially considered by a Full Bench of the Al! H C , on 
Allahabad High Cowt presided by Sir John Edge, the inn0v,tlon 
Chief Justice, who has m an claboiate and exhaustive 
judgment dealt with the matter and come to the conclusion 
that the innovations introduced by Nanda Pandita should not 
be followed as binding rules. The majority of the judges 
have concurred in that view, but the minority would follow 
the maxim Communis error faett jus , and hold that the 
Dattaka-Mimansa is binding, because it has several times D.ttjka- 
been erroneously asserted to be a work of paramount autho- now autho- 
rity on questions of adoption, although there is neither rity 
reason nor rhyme why it should be so regarded. (6) The 
Judicial Committe, however, have set aside the view of the 
majority, and upheld that of the minority, for reasons already 
quoted at page 53 of this book (c ) 

Works on adoption. — The Dattaka-Mhndnasd and the 
Dattakd‘Chandrikd are two treatises on adoption, which have 
come to be regarded as authority by reason of their being 
translated into English at an early period of British rule, 
and of the mistaken view of their being works of authori- 
tative commentators : and it is said that where they differ, 

W Bhagwan Singh v Bhagwan Singh, 17 A 294 15 A W N 167 

CO 21 A 412 1 36 I. A 153 3 C. W N 454 . 1 Bo.rn. L. R, 311. 
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the latter is accepted as an authority in Bengal (d) and In 
Madras , (e) while the former is respected in the other 
schools But the tiuth is that the first purports to be written 
by a Benares Pundit m the middle of the seventeeth century, 
and the second appears to be a literary forgery , and the 
innovations inticduccd by them were nowhere followed by 
the people m p.acticc, nor is thcie any cogent reason why 
they should be 

About these two works, Sir William Macnaghten says, 
that they arc respected all over India, but that when they 
differ, the doctrine of the Dattaka-Chandrika of Devnanda 
Bhatta, is adhered to 111 Bengal and by the Southern Jurists, 
while the foimer is held to be the infallible guide in the 
piovinccs of Mithila and Benares. (/) And this view has 
been adopted in the case of the Collector of Madurafg) 
Dut^ki- Dattaka-Chandrika a literary forgery —The n. is a great dispute 

Chandnka regirding the uithurshlp of the Dittaka-Ch indnk\ The work professes 
aforgeiy, to hive been written by Mahannhop^dhj.iyi Ku>eri But notwithstanding, 
Sutherland, the learned translator, cime to the conclusion that it was con* 
posed by the author of the SmritoChandrikt, apparently from 1 mistoncep* 
tion of the meining of the sloka with which the book opens The style of 
the two Works are so different thit they cannot be held to h we been written 
by the s»me author In Bengil, however, there is a tradition that it was a 
literary forgery by Righum im Vidyibhush lh » who w is the Pundit of Cole- 
brooke I here are only two slokas in the book, composed by the author , 
the opening one misled the le irned translator of the Work into the opinion 
mentioned ibovc, and the concluding one which is an acrostic, supports the 
Bengal tr idition It run* as follows — 

t— w 3 s fw 'S 1 

* 11 

The tradition furnishes us with the account of the circumstances under 
which the book was written, and the ihtemal evidence afforded by the book 
motive for itself lends i ohsidcrable support to it I he circumstances under which it 

forgery w is composed m ly shortly be stated thus - There was a well-known titular 

Raja of Bengal, who had adopted a son before a son Was born to him. After 
his death a dispute arose between the real and the adopted sons regarding 
succession to the est itt left by the titular Raja. The estate left by the Raja 

(rf' Asita v Nirorde, 20C W N 901 35 I C 127 (P C appeal in 24 C 
W N 794 ) 

(e) Arumilli Perra/ee v Subbiraysdu, 44 M 656 48 I A 280 34 C. L J 

56 61 I C Cgo 26 C W N 1 41 M I, J 33 10 M L T. I 33 Bom. 
** B. 920 , Nag immal v Sankarappa, 54 M 576, 579 

(f) Gopi v Kishni, 1937 A G%. 

(i) « M I. A 3<7i 435 10 W. R P C. 17. 
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was supposed to be a Raj, and one of the quest ons raised was whether the 
adopted son could tike a share of the Raj , and the other question was 
whether the adopted son could take an equal share with the real legitimate 
son, regard being had to the fact that the p irties were A ayasthas of Bengal, 
who were taken to be Sudras Both these questions were to be answered in 
the affirmative according to the exposition of law contained in this book, and 
the book itself is believed to hive been wr tten at the instince of the party 
claiming by vntue of adoption 

Evidence as to Dattaka-chandnka' being a forgery— The same 

tradition is also stated in the Tagore Lactures on Adoption <k) But with 
respect to it, a learned Judge of the Allahabid High Court has made the 
disparaging rem irk, that "he is not prepared to place any value on," what 
he erroneously imagines to be, "the story which” the Tigire Professor "his 
stated” ( 1) Had the learned Judge glanced at the reference given at the 
bottom of page 134 of the 1 igore Lectures, ind procured the book therein, 
referred to, he would have found th it the tradition w is stiled in 185s A D , 
by the greatest Beng ill of the nineteenth century However, it has, there* 
fore, become necessary to set forth the evidence supporting the conclusion 
that the Dattak i-chandnkh is 1 liter iry forgery The evidence consists of 
the following — 

(1) Sutherland, the le irned tnnsl itor, believed that this treatise w is not 
really composed by Kuvera by whom it purports to be written, though he 
Was Hot informed of the real author 

(2) In 1855 A D, Pandit Iswan Ch indn Vidyitsagara published hts 
Disquisition on the Legality of the Uc-manaage of Hindu Widows, in both 
the English and the Bengali languages, and succeeded in inducing the 
Legislature to pass the Ait XV of 18515 for leg dicing the re-m image of 
Hindu widows In a note appended to the Beng ill version of th it work he 
state* to the effect,— that Raghumam Vidyhbhushana composed theD.attaki* 
chandrikh under the false name of Kuvera, and did at the same time, make 
it known by the acrostic in the last sloka that he was the real author j) 

(3) In 1858 A D„ Pandit Bharat Chandra Siromam published in the 
Bengali character the origin ii Dattak a-mlmhnsi and Dattaka chandrika with 
his own Sanskrit commentary theieon He hid been a Hindu law-officer 
attached lo the District Court of Burdwan, and after the abolition of th it 
post, became the Professor of Hindu law in the Government Sanskrit College 
of Calcutta While commenting on the last sloka of the Djttaka-chandnkh 
he says as follows — 

vifiwf 1 hsr *c*'-Trin^r: ^ 

5|T*frt cPf 1 W which means,— "It is a widely known tradition 

(k) Adoption 2nd Ed p 124 

( 1) 17 A 3x3 (j) See sixth edition of the Disquisition, page 182 

(k) See second edition of those works ul Deva nagiri character, page 4! 
of the Dattaka Chandrika. 
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that this is the work of Raghumani Vidyabhushana, it is also a 
widely known tradition that his mmc is made known in this sloka , the 
name Raghumani is given out by the first syllable of the first foot, the last 
of the second foot, and the first of the third foot, and the last of the fourth 
foot ” 

The venerable Pandit, however, adds sq^TVtf *1 which 

means literally, — " This to us is distasteful " The idea is undoubtedly most 
painful and humiliating that a learned man like Raghumani was guilty of a 
literary forgery committed for the purpose of perpetrating a fraud upon the 
Court of Justice Assuming that the Pandit means to say th it "it is not 
acceptable to me," yet that does not affect the tradition at all 

(4) The tradition is well-known to all Bcng ill Pandits professing to be 
Smartas or Hindu lawyers It is curious that the tradition which has all 
along been so well-known to the Smurti Pandits is unknown to the English- 
educated Indian lawyers without Sanskrit 

($) In r 8<53 A D , when the author was a student of the Smnti class in 
the Sanskrit College, he heard it from Pandit Bharat Chandra Stromant who 
also told the names of the parties to the 1 iw suit for which the book was 
fabricated, and other details including the objects 

(61 The tradition is well-known to the descendants of the litigant parties, 
of whom the claim int by adoption w i* to be benefited b> the boc k And 
the author he ird it from that claim int’s son's daughter’s Son who was a Vakil 
of the Calcutta High Court 

(7) The tradition is well-known to the descend ints of the f muly to which 
Raghumani belonged, and the author heard it from his brother’s great-grand- 
son who also told that Raghumani was the Pandit of Colebrooke ind w is an 
inhabitant of Bahirgachi in thu District of Nuddea 

(8) The ti‘e for which the book w is fibricited is referred to in Sir 
Francis M ccnaghten’s Considerations on Hindu Law, he w is the counsel 
for the adopted son, and as he said that from the law as it was understood at 
that day, he was certun that his client would have been entitled to one third 
of the estate, had the cause been not settled by the parties themselves, — • 
therefore it is clear that his attention was not drawn to the book, according 
to which his client would have been entitled to one half, instead of one-thud, of 
the estate Had the book been in existence at the commencement of the 
litigation, the counsel for the adopted son, the plaintiff, should undoubtedly 
have known it which was so f ivourable to his client The book appears to 
have been forged subsequently, and it did not become necessary to invite the 
counsel’s attention to it as the case was settled out of Court, The book 
appears to have been written in the year 1800 A D 

(9) The book is said to be of special authority in Bengal and yet it was 
altogether unknown to Pandit Jagannath TarkapanchAnana, whose digest of 
Hindu law published in 1796 A D , does nowhere refer to it 

This is not the only instance of literary forgery of the kind Subsequently 
in 1832 A D, some Pandits of the Calcutta Sanskrit College gave a VyavasthA 
supported by the authority of certain Manuscript books, in a case between 
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Jamas (/) Those books were really fabricated by the Pandits, but the 
Librarian of the College was bribed and the books were placed in the Library, 
and their names entered in the list of books contained therein The plan was 
well designed, but unfortunately for them, Dr H H Wilson the then Secretary 
of the Sanskrit College had in his possession another list of the Library books, 
and the fraud was detected As the Pandits confessed their guilt to Dr 
Wilson, the only punishment inflicted on them was, that they were deprived 
of the source of income derived from giving Vywasth.ls, by in imperative rule 
to the effect that the Pandits of the Sanskrit College shall not, on pain of 
dismissal, give any Vyavasthh, intended to be used in a law-suit 1 he rule 
has ever Mnce been in force and followed Similar fabrications seem to have 
been made later on, but became unsuccessful hn) 

But inspitc of such convincing proofs of the book being 
a forgery it has, been finally settled by judicial decisions, that, 
so far as the questions relating to adoption are concerned 
the Dattaka-Chandrikii is an authority, inasmuch as it has 
been followed for a long time (ft) 

The Dattaka-Mima'nsa'*— appears to have been written on 
purpose to invalidate the affiliation of a daughter’s son. It is 
doubtful whether it was really written by Nanda Pandita. The 
biassed and forced arguments advanced by its author in 
support of the innovations introduced by him, especially in 
the second Section, give rise to a suspicion that it is simi- 
lar to the Dattaka-Chandi lkA as regards its origin. 

There is no cogent icason for regarding this treatise as 
authority. But the adventitious circumstance of being tran- 
slated into English at a comparatively early period, and the 
ignorance of their age, led the judges to treat them as 
authority. Justice Knox who was a Sanskrit scholar held 
that their authority was open to examination, explanation, 
criticism, adoption or rejection like any scientific treatises 
on European jurisprudence. But the Judicial Committee ob- 
set ve that their Lordships cannot concur with that learned 
judge, because, “such tieatment would not allow for the 
effect which long acceptance of written opinions has upon 


Its authority 


upheld 
byP C 


Dattaka- 

Mimansa, 
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origin 


(l) See 5 Bengal Select Reports, page 326, new edition 

(m) Dey v Dey, 2 Indian Jurist N S 24 

v», Arumilly Perrazu v A Subbanyadu, 44 M 656 48 I A 280 26 C W 
Nl 34CLT56 44M 6$6 61 I C C90 23 Bom L R 920 , Asita 

v Nirode, 20 C W N 901 35 I C 127 , Lingayya v. Chengalammal, 48 

M 407 47 M L I 776 20 L W 959 1Q25 M 272, see also Karutqry v, 
Karutury, 40 M 032 29 M L J 710 31 I C. 574 
* Sfe ante p 195 "Works on adoption " 
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social customs, and it would probably disturb recognised law 
and settled arragements.” Their Lordships, however, add, — 
“But, so far as saying that caution is required in accepting 
their glosses where they deviate from or add to the Smritis, 
their Lordships are prepared to concur with the learned 
judge” {o) 

The object of adoption— is twofold, the one is spiri- 
tual and the other, secular • (/) a son is necessary for the 
attainment of a particular region of heaven, for the perfor- 
mance of exequial rites, and for offering periodically the 
funeral cakes and the libations of water , as well as for the 
celebrity of name, and for prcpetuation of lineage. Most of 
the spiritual objects may be attained by a man destitute of 
male issue through the instrumentality of other lelations, 
such as the brother’s son. But the secular object may be 
gained only by means of a son real or subsidiary. A man 
again that aims at inokiha or liberation from transmigration 
of the sonl, does not require a son and cannot adopt one. 

Sub-Sec lii-FOBMS OF ADOPTION 
Dattaka and Kritriraa.* — The Dattaka and the Kiitrima 
aie the only forms of adoption which aie now recogntzed by 
the Cou ts Of these the Dattaka is said to be m force every- 
where , and the Krituma, confined to Mithila only. But 
an adoption in Mithila in the Dattaka form is not invalid (g) 
The Kritrima form, however, appears to be prevalent m 
many districts in Northern India if nol also in the Deccan. 

Putrika-putra.**— It is most natural that a person destitute 
of male issue, should desire to give to a grandson by daughter 
the position of male issue. The appointed daughter’s son 
is not regarded by Manu as a secondary son, but is deemed by 
him as a kind of real son But the custom has become obso- 

(<>' Sri Balusu t> Sri Balusu, 26 I A 113,132 22 M 398 3 C W N 422, 
see Puttu v Parbr ti, 37 A 359,367 19 C W N 841 22 C L j 190 13 

A L ] 721 29 M L J.63 18 M L T 61 17 Bom L R 549 29 I C 

G17 4 2 1 A 15s 

(/) (With Agarwallas, it is Temporal) Dhanraj v Som Bai, 52 C 482 52 

1 A 231 49 M L J 173 27 Bom L R 837 23 A L J 273 21 N L 

R 5 ° 87 I C 357 

* See post Sec 10 “D tttaka and Kritrima ’’ 

(tf) Chandreshwar v Bisheshwar, 1927 P 6i. 

*• See post Sec 10 ‘‘Kritnma and Putrika Putrg ” 
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lete. (r) This form of adoption appears still to prevail in 
Malabar and in the North-Western Provihces, and the neigh- 
bouring districts. ( s ) The Talukdars of Oudh submitted a peti- 
tion to the Government for recognising the appointed daught- 
er’s son , and accordingly m the Oudh Estates Act “son of 
a dauhgter treated in all respects as one’s own son”, is declared 
to be heir, m default of male issue. This soit of affiliation 
appears to be most desirabale and perfectly consistent with 
Hindu feelings and sentiments , there is no reason why it 
should not be held valid when actually made by a Hindu. 
The Dattaka-Mimansa appears to have been written on 
purpose to invalidate the affiliation of a daughter’s son for the 
benefit of agnate relations. 

As to the burden of proof, the Judicial Committee has 
held, that “inasmuch as it breaks in upon general rules of 
succession, whenever an heir claims to succeed by virtue of 
that rule, he must bring himself very clearly within it.’’ ( t ) 
Sahodha and Paunarbhava.— -The pregnant bride’s son 
and the twice-married woman’s son are both recognised at 
the present day, but they are deemed as aurasa or real legiti- 
mate sons and not as secondary or subsidiary sons However, 
it is thus cleai that the opinion of the authors of the two 
treatises on adoption is not respected m this respect. 
Dvyamushyayana. See post, Sec. g. 

Adoption by Custom. — In the distncts of old Delhi 
territory, a person whose adoption, though prohibited by 
Hindu law, is valid by custom so as to invest him with all 
the rights of an adopted son. (u) 

Seo 3— WHO MAT ADOPT 

Sub-Sec i -CAPACITY OP MEN 
When son exists.— A consideration of the definitions 
of the twelve kinds of sons, will show that there could not be 
any restriction as to the number of subsidiary sons m early 

( r ) Babue Rita v Bibu^ I Pat L J 38 1 C 44 , Venkata N. 

v. Suranem, 31 M 310*, see Thakoor Jeebnath v. Court, 2 I A 163 ( the 
point was not actually decided,) 

(s) In Oudh — I.al Tribhawn v Deputy, 5 O L ] 294 47 I C 22< 

(/) 2 I A 163, 166 

( v ) Sabha v Piare, 11 L '481 F E| 

H L -56. 
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times, for a man could have a subsidiary son even against 
his will. Theie aft: passages of law, however, which 
recommend that a man who is destitute of son should make 
a substitute of son, which evidently discourages adoption by 
a man having an aura* a or real legitimate son While 
commenting on these, Nanda Pandita concedes that a man 
may adopt a son with the consent of an existing aura*a son. 
This lecommcndation has now been converted into an 
imperative rule, and its operation has been extended by the 
Privy Council m the case of Rungama v Ate lima , (v) holding 
that a man having an allotted son cannot adopt another. 
If the attention of their Lordships had been drawn to the 
injunction for securing many sons, laid down in Texts Nos. 5-8 
and in passages to the same effect in other Codes, the decision 
would have been different Bearing in mind that in Hindu 
law a son’s son’s son holds the same position as a son, the 
result is that a man having a real legitimate or an adopted 
(w) son, giandson or great-grandson, cannot adopt 

But the existence of a son m embiyo at the time of adop- 
tion would not invalidate it. (,r) 

Existence of male issue,— So also the existence of a male 
descendant who is ,by reason of any physical, moral, or in- 
tellectual defect, excluded fioin lnhcutancc and incapable of 
confcnmg spmtual benefit, is no bai to adoption. (/) 

For, the status of sonshtp is constituted by the capacity 
to confer spiritual benefit and by the capacity to inherit a 
child who is destitute of thc^e capacities has not the status 
of a son m the eye of Hindu law. 

Existence of son incompetent to offer spiritual 
benefit— It would seem therefore that the^ existence of a son 
who has renounced Hinduism or has, by becoming a sannydil 
or otherwise, rendered himself incapable of conferring spiritual 


(v) 4 M I A 1 7 W R P. C. 57 

(w) Shanti p. Dhan, 50 I C 113 42 P W R 1919 

(*) Hanmant v Bhima, 13 B 105 , Daulat v Ram, 29 A. 310 
{f) Dattaka Mimansa, 2, 62, Adoption 2nd Ed p 195, Strange's 
Vol 77 m this connection see Bharmappa v Ujjangauda, 23 Bom 
1320 65 I C. 216', Kaija w Bhimroo, 57 I C. 647 (N ) 


H L 
L k. 
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service, (#) is no bar to adoption. According to Hindu law 
such a son loses both the capacities constituting sonship , 
although the Lex loot Act has conferred on such a son the 
capacity to inherit, yet it cannot be so construed as to 
deprive the father, of the power of adoption he has m the 
circumstances under Hindu law 

Simultaneous adoptions — A man having no son by his 
first wife, marries another m the hope of getting a son by 
the latter. 

It often happens th it the first wifi herself, who his filled to become the 
mother of a son, makes arrangements for her husb md's second marriage and 
induces him to take mother wife for the purpose of continuing the lineage ind 
securing spiritual benefit Such noble self sacrifice cm only be found lhinng 
Hindu women 

However, this second marriage also often proves barren , 
and then the man has recourse to adoption The most 
natural and reasonable course for him to follow is, to adopt 
and give a son to each of his two wives, and thcic aic many 
cases of such double adoption in Bengal After Ravgama’s 
case in which successive adoption of two sons was held in- 
valid, the expedient hit upon to evade that ruling was to 
make simultaneous adoption of two sons for two wives, and 
there have been many instances of such adoption in Bengal. 
But simultaneous adoption was pronounced invalid m sevcial 
cases, though the decision turned upon other grounds and 
was favourable to the adopted sons. But it has, at last, 
been judicially held invalid m the case of Doorga v. Su- 
re udm, (a) 

It ii, however, worthy of special remark th it notwithstanding the declara- 
tion by the Courts of Justice, that such adoptions were invalid, the adopted 
sons have been and ire treated by Hindu society as sons of their adoptive 
fathers This anomaly is the effect either of ignorance of the sentiments and 
usages of the people, or want of sympathy with the s ime It is also partly due 
to the absence of English translation of the text-, of law bearing on the subject, 
which appear not only to permit but to enjoin plurality of adopted sons (b) 


(&) See Nagammal v Sankarappa, 54 M tf 6 , 582 

(а) 12 C C86, affirmed on appeal by the Privy Cornell , see Surendto v 
Doorga, 19 C 513 19 1 A 108, see also Tek v Gopal, 13 L C 482 
(Punjab) , Akhoy t) Kalapahar, 12 C 406 12! A 198 

( б ) Texts Nos 5 8. 


Adoption of 
more than 
one son 


Simultaneous 

adoptions 

invalid, 


though en- 
joined by 
Hindu Lw 



204 


MINOR MAY ADOPT 


[C. IV, S. SS. i 


Minor may 
adopt and 
give autho 
rity to 
adopt 


Beng al, 


M.t 


Why mtho 
rlty given 
by minor , 


Wife’s consent — The husband can adopt without the 
consent of his wife, but the son so adopted does not become 
the heir to such a wife (c) 

Bachelor and widower — It has been held that a bachelor 
(d) and a widower ( e ) may make a valid adoption. In these 
casei a difficulty arises as to who should be deemed the 
maternal grand-sires of the boy adopted. 

Minor — It has also been held that a minor may adopt and 
give authority to his wife to adopt (/) It is not clear from 
these decisions whether it is sufficient for the competency of 
a minor that he should attain the age of discretion or that he 
should attain the age of majority according to Hindu law, i. e , 
complete the fifteenth year (g ) The validity of adoption 
by a mino r is maintained solely on religious ground, and it is 
looked upon as a purely religious transaction, not affecting 
the civil rights of the adopter This View may be quite true 
in Rengal where it has been held that sons acquire no rights 
to even the ancestral property durihg the father’s lifetime , 
but it is not so where the Mitaksharti prevails, inasmuch as 
the adopter’s civil rights are materially affected by adoption, 
for the adoptee becomes the adopter’s co-sharer with co- 
equal rights as regai da ancestral property. 

So stiong, however, is the sentiment of the Hindus for 
the continuation of the family and lineage by adoption, es« 
pecially in those instances in which the extinction of families 
has been pi evented by adoptions, that they take the pre- 
caution of having authority to adopt executed by infants as 
soon as they attain the age of discretion, such as twelve or 
thirteen years, in favour of their infant wives They are 
also made to give verbal permission to adopt, to their wives 
m the presence of witnesses. 


(<) Stt T igorc I aw I eclurts on Adoption, p 214-215, 2nd Ed , Narain v 
Gopal 18O C 34 1 J3 I C lOl , M „ 

(d) Gopal, v N irayan, 12 B 329 , Chandrasekhara v Bnmhanna, 4 Mad H 

(?) N ig ippa v Subb 1, 2 M H C R 367 1 Ch itidr ist-khara v Bramhanna, 
4 M H C R 270 

If) R ljendro v baroda, 15 W R 548, and Jamoona v Bama, X C. 289 
Mond.ikmi v Adm »th, 18 C 69,72 In this connection see Bassapa v 
Shidramappa, 43 B 481, 486 50 l c 736 21 Bom L R 217 
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A minor m Bengal under the Court of Wards cannot 
validly adopt or give authority to adopt, except with the 
assent of the Lieutenant-Governor, (now Governor) obla* led 
either previously or subsequently. (//) There ate similar 
restrictions in Madras (/) the Central (j) and the United 
Provinces^) and the Punjab ( l ) 

Lunatic.— A lunatic can adopt a son during the interval of 
sound mind (;//) 

Leper — A leper, whose disease was of such a nature as 
did not unfit him for performing both social and religious 
duties m company with others, was not disqualified from 
making^an adoption. («) 

Special Marriage Act —A Hindu mairicd under the pro- 
visions of this Act (III of 1872 and XXX of 1923) forfeits his 
right to adopt ( 0 ) But his father, if he has no other son 
living, shall have the right to adopt. ( p ) 

Sub-Sec ii -CAPACITY OF WOMEN 

History of women’s position — Accoiding to the ancient 
Hindu law as well as to Roman law a woman was placed 
throughout her whole life under the tutelage of her husband 
or his agnates when she ceased to be under the paternal power. 
She was not permitted to be sia juris at any period of her 
life Cy) But important rights were conferred on women by the 
Mitakshari and the Dnyabhaga, so as to make their position 
almost equal to that of males, specially as regards the right to 
hold property. A great deal of misconception prejudicial to 
women often arises from not distinguishing the later develop- 
ment of law from its earlier stages. 

Her right to adopt.— The text of Vasistha (r) provides— 
“But a woman should neither give nor accept a son except 


(A) Court of Wards A( t (Act ix of 1879 B C ) Sec 61 
(*) Act 1 of 1902 (M C ) Sec 34 (c) 

0 ) Act xxiv of 1899 (CPC) See 32 
(A) Act 111 of 1899 1 U, P C ) Sec 34 (,b) 

( t ) Act 11 ol 1903 (Pun] C j Sol 15, 

(m) Aimchi eSshamma u A Padmanava, 19 M L T 243 
3 L W 290 

(n) Rimaba v Harnabai, 29 C W N 129 P C 48 B 363 

{ 0) Section 25 (p) Section 26 

W Sec 1 exts. Nos 17 and 18 ante p 1 19 
( r ) Ante, p 187 


33 I C 578 


but when 
under Court 
of Wards 
must take 
assent of 
Governor , 


Capacity of 
women to 
adopt 


according to 
Vasistha 
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Husband’s, 
assent , 


i, at adop- 
tion, 


ii, his assent 
or kins- 
men’s, 


ill, assent 
presumed. 


Mithila, 


Bengal, 


Benares, 
Madras and 
the Punjab, 


with the permission of the husband ” This text has been 
very differently construed by different schools (s) 

This right differently construed —Some say that the 
husband’s assent is absolutely necessary for an adoption by a 
woman Of these again, some assert that the husband’s 
assent must be given at the very time of adoption, so that 
according to them a widow cannot adopt at all. While others 
say that the woid “husband” in the above text is illustrative, 
it means the tutor or guardian of the woman for the time 
being, that is to say. when the husband is alive his assent is 
necessary, and after his death the assent of his agnates who 
arc his widow’s guardians is necessa'V and sufficigit for 
enabling her to adopt 

There is a third view entertained by some who maintain 
that adoption by the Widow being conducive to the spiritual 
benefit of the sonlcss husband, his assent is always to be 
presumed in the absence of exp'ess prohibition. The pro- 
hibition may be expiess or implied (7) 

It should be observed that according to those who main- 
tain that a widow can adopt with the assent of her husband’s 
kinsmen, the hatband’s assent cannot bv. operative after his 
death, on the ground of his not being the guardian of his 
widow But this distinction is not practically observed. 

Views of different schools — fn Mithila it is absolutely 
necessary that the hasband should give his assent at the 
time of adoption , therefore a widow cannot adopt a dattaka 
son there. («) 

In Bengal the husband’s express assent is absolutely nece- 
ssary and it is operative aftei his death, so as to enable 
a widow to make a valid adoption 

The Benares school follow*, the Bengal doctrine (v) 

In Madras fw) including Mysore, (r) Bombay, (y) and the 


(j) Collector of Madur. 
(l. 

(«) 


Mootoo, 12 M. I A 197, 43 S ioWRPC 17 
CO Shy.il Subraya* Clive, 2i^L T 31-5 37 I C 404 $L W 749 


A ?28 


fug if, 50 I 
~ * W 88 


1 ukhi v Bch 
(w) Bishwa Nalh -> 

45 M L J 215 18 L 
90 , Babu MotiMng v Durgab 
fuo) See pp 221-225 post 
(/) See pp 225-226 you 


F B 

A 170 28 C W N 790 38 C L J 299 
26 O C 228 73 I c 244 1923 P C 

■* 51 B 24c 

(x) Dodda v Narayana, 2 Mys L j 157 
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Panjab (js) a woman may adopt either with the hasband’s 
assent or with his kinsmen’s assent if he died without giving 
any. 

In Bombay (a') widows whose husbands were not members 
of joint family, may also adopt of their own accord without 
any assent of either the husband or his kinsmen It should be 
observed that in this case the hasband’s estate is vested in the 
widow When the husband gave all his propci ty by a Will to 
his daughters, the widow cannot validly adopt a son. ( b ) A 
widow succeeding to the estate not of her husband but of a 
gotraja sapinda under the rule established m Lai l bob hat s 
case, ( c ) cannot make a valid adoption , ( d ) nor can a step- 
mother succeeding to the estate as gotraja sapinda 
adopt, (e) 

A Jaina widow also can adopt of her own accord with- 
out any authority from cither the husband or his kinsmen ; 
the reason perhaps is that she becomes absolute owner of her 
deceased husband’s self-acquired propeity inherited by her. (/) 
But the Jains living within a place governed by the Madras 
school, in the absense of special custom to the contrary 
which is to be proved by him who alleges it, are governed 
by that school of Hindu law and hence a widow can adopt 
only with the permission of her husband or 5 apuuias (g) 

The widows of Marwaru of Bikanu can adopt without 
the consent of the kinsmen {k) 

Nature of woman’s right according to commentaries - According to 
what is stated in the commentaries, it would seem that the widow adopts in 


Bombay, 


Jaina widow, 


Marwari 

widow 

Woman’s 
right to 
adopt 


(%) Gopi v Gopi, 27 I C 701 27 P W R 1915 57 P L R 1915 
(a) Harigir v Anand, 1925 M W N 414 21 N L R 127 ! 
341 1925 P C. 127, Kolhapur, Maharaja of v Sunder im, 48 
(Mayukha) 


81 C 
M 1 


Malgiuda v Babm, 37 B 107 
7 I A 211 


14 Bom L R 1121 17 I C 746 


v-, Dattatraya v Gingabai, 4O B 541 24 Bom L R 69, Datto v 

Pandurang, 32 B 499 , 10 Bom L R 693 , Yeknath v Laxmibai, 

47 B 37 1922 B 347 

( e ) Basangowda v. Rudrappa, 5* B 393 1928 B :gi 

{/) Sheo v Dakho, 1 A C88 , Mamk v Jagat, 17 C 518, Jiwraj v Shtoku- 

arbai, 56 I C 65 (Nag ) , Asharfi v Rup, 30 A 97 , Manahar v Banarsi, 

29 A 495 

(i) Ammani v Knsnaswami, 16 M 182 3 M L J 1095 Gateppa v 
hramma, 1927 M 228 

(h) Mathura v, Srikissen, 27 C L J 517 44 I C «; 
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Modern 
on woman’s 
capacity to 
adopt 


husband’s 

agent. 


her own right, but she being in a state of perpetual tutelage, the discretion 
which she is deemed to want is supplied by the auctontas of her legal guardian 
According to some, the husband is the only guardian of a woman in the matter 
of having a son , while others regard adoption as an appointment of an heir 
and disposition of property, and therefore the assent of the husband's kinsmen 
whose interests are affected, is necessary and sufficient , there are some again 
who think that the widow inheriting the husband’s estate is practically 
srn juris and is also competent to deal with the property for religious purposes, 
so she may, of her own accord, without the assent of anybody else make a valid 
adoption which is conducive to tbe husband’s spiritual benefit, and which 19 
an act of self-denial on her part, as by it she divests herself of the husband’s 
estate which vests m the boy adopted 

Present view— But the modern view regarding woman's 
capacity to adopt is, that she has no right herself, (<) but that 
she is deemed to act merely as an agent, delegate or represen- 
tative of her husband, or that she is only an instrument 
through whom the husband is supposed to act (/) It should, 
however, be observed that the wife is the only agent to whom 
authority for adoption may be delegated ; a man cannot 
authorize any other person to adopt a son for him. (k) A 
widow is bound by the act of her husband in making an 
adoption and she must adopt according to all the implications 
of an adoption by him, valid or invalid. (/) 

Accordingly the “assent of the husband” is looked upon 
as power It has been held that a man who has a son in 
existence, and is therefore himself incapable of adopting a 
son, may nevertheless give a conditional authority to his wife 
to adopt a son to be exercised m the event of the existing son 
dying without leaving male issue ( m ) So also a husband can 
authorize his wife to adopt after his death when he is a 
member of a joint family, and his widow on that authority can 
adopt after her husband's death even when the whole estate has 
passed to the other members of the family by survivorship, (ft) 


(i) Narendra v Dina, 36 C 824 Puttu Lai v Parbati, 37 A 359, 3 66, P U 
19 C W N 841 

(>) Collector of Madura, 12 M I A 435 10 W R P C 17, Puttu v 
Parbati, 37 A 359 19 C W N 841 22 C L J 190 13 A L J 721 
29 M L J Cn 17 Bom L R 549 29 I C 617 
Sri Raja (N ir isimha.) v Sri Raja, 29 M 437, 444 
(0 (himabai v M.dlappa, 74 Bom L R 489 

(m) Bykant v Kisto, 7 VV R 391 , 1 M 174, Ram v Surbanee, 2* VV R 

ill 

(n) Hira La|| v Piari, 51 A 54 19*8 A 505 
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But a lunatic cannot give a valid assent to his wife to 
adopt, hence a wife of a lunatic cannot adopt during the life- 
time of her husband. ( 0 ) 

Power how construed,— It follows, therefore, that the 
widow’s right of adoption depends entirely on the power, and 
must accordingly be strictly pursued, i. e. t be subject to the 
restrictions and limitations that the husband may choose to 
impose in that behalf , ( p ) but the father-in-law cannot control 
the widow’s right to adopt by a Will, (q) If the widow is 
authorized to adopt one son, she cannot adopt a second, if 
the first adopted son dies ; if her husband directs the adoption 
of a particular boy, she cannot adopt any other , (r) but it is 
held that the specified child being dead or his parents having 
refused to give him in adoption, the widow can exercise the 
power in favour of another, ( s ) unless she had been expressly 
prohibited from adopting any other boy. In this manner, 
the authority is strictly construed It would, however, be 
more consistent with the feelings of the Hindus, should the 
authority given by them be liberally construed, specially 
when it appears that they evince a general intention to be 
represented by a son, and a particular intention with respect 
to the mode of carrying out the same , in such a case, effect 
might be given to the former irrespective of the latter This 
principle has been acted upon (7) So also in the case of 
Suryanaryana v Vcnkataramana (u) wheie the husband 
granted to his widow a power to adopt, but placed no specific 


Lunatic 

cannot 

authorize 


Power 
subject to 
restriction t 


by husband, 
father-in-law 


Particular 
boy named 


What should 
be the rule 


(0) Ramknshna v Laxmmirayan, 59 1 C 458 22 Bom L R 1181 
(p) Mustaddi v Kundan, 28 A 177 13 I A 54 16 M L J 174 8 Bom L 
R 171 3 A L J 246, see Pnn Gopil v Chandra, 41 C L J 55 follow- 
ing Surendra v Durga, 19 I A 108, 122 19 C 313 
(?) Natvarlal v Ranchhod, 55 I C 311 22 Bom L R.71 

(r) Smdigi Lingappa v S Sidda, 32 M L J 47 38 I C 164 

(s) Shankar v Sawitri, 50 I C 599 (N ) 

( 0 Lakshmi v Raja, 22 B 096, Suryanarayana v Venkataramana, 26 M 
681 ('confirmed by P C in 39 M 382 33 I A 145; , Sarada v Ramapati, 
17 C W N 319, see also Rani Dharma v Balwant, 39 I A 142 16 C I, 
J 60 16 C W N 675 »5 I C 673 n A 398 14 Bom L R 485 9 A 
L J 730, (on appeal from 30 A 549} , Bhag want v Muranlal, l<; C W N 
524 7 I C 427 , Chenga v Vasudeva, 29 M L J 144 , Madana v. Purush 
othma, 38 M ilOi;, mi , this approved on other grounds 41 M 855 45 
I A 156 35 M L J 138 28 C L J 403 20 Bom L R 1041 16 A L 
J 725 24 M L T 231 46 I C 481 i 23 C W N 177 , Pran Gopil v 
Chandra, 41 C L ] 55 

( h ) 33 I. A 145 29 M 382 confirmed 26 M 681, 

H L-27 
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otherwise 
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limitation thereto and it was clear that he desired to be 
represented by a son, it is held that the power was not 
exhausted by the adoption of one son 

When the authority was given to the widow to adopt 
a son from a particular family, and the widow adopted a 
daughter’s son of that family, the Allahabad High Court 
held that it was a sufficient compliance of the direction^ v) 
Preferential right among widows. -If a person has.more 
wives than one, and authorises one of them, she alone is 
entitled to adopt If any other particular direction is laid 
down, that must be followed , should a general authority 
to all the wives be given, then there might be some difficulty 
in case of disagreement and dispute, as only one of them shall 
be entitled to adopt, (w) It has been held that the senior 
widow has the preferential right to adopt, (.r) even without 
the consent of the junior widow, (y) but not vue versa , it 
does not matter, even if she lived apart from her husband 
for twenty-five years (s) When joint authority is given to his 
two widows, both of them may jointly adopt a son, but 
in that case the senior widow shall be the mother of the boy 
and her co-widow shall be the boy’s step-mother, (a) The 
senior widow’s preferential right depends on her becoming 
the patm or indispensable associate for religious purposes 
since her mai riage,— a position not affected by subsequent 
marriage of another wife ( b ) 

The adoption by junior widow, though earlier m point of 
time, is void where she adopted without seeking the 


(v) Brij v Basant, 1929 A 561 

(w) See Narasimha w Parthasarathy, 37 M 199, 220 41 I A 51 s 18 C W 
N <554 19 C L J 369 26 M L J 411 23 I C 166, Yamunar Jamuna, 
1929 N 21 1 

(x) R mjtt v Bijoy, 39 C 582 Con appeal from 38 C C94J 16 C W N 440 
14 I C 17 , Venkatappa v D imara, 39 M 772 29 M L J 18 30 I C 

10G , Kakerla^ Kakerla, 28 M L J 73 27 I C 775 16 M L T 612, 

Basappa v Siddramappa, 43 B 481 21 Bom L R 317 S° I C 73b 

(y) Rukhmabai v Kudh.abai, 5 Bom H C 181 

(z) Muthusami v Pulavartal, 45 M 266 42 M L J 10' 30 M L T 60 
15 L W 40 , CC I C 504 

(а) Tiruvengalam v Butchayya, 52 M 373 1929 M it 

(б) Padaji v Ram, 13 B 1 60, Basippa v Shidramappa, 43 B 481 21 
Bom L R 217 sol C 736, see Ranjit v Bijoy, 39 C 582 16 C W N 
440 
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senior widow’s consent. (r) But the doctrine of the preferential 
right of the senior widow to adopt has not been extended to 
cases where the husband dies living jointly with his father and 
when the widow is to exercise her right with the consent of 
her father-in-law. ( d) The Judicial Commitee without determi- 
ning whether a power given jointly to more than one wife is 
valid, have held that a power given to more than one wife 
jointly cannot be validly exercised by one on the death of the 
other co-widow. ( e ) But when permission is given to the 
widows severally, the younger widow, on the refusal of the 
elder widow can adopt ( /) But if one is willing to loyally carry 
out the husband’s wishes by adoption and the others are 
opposed for selfishness, then the former may adopt by giving 
notice to the latter, (g) But all of them may agree in ignoring 
the authority. 

Widow may not adopt though enjoined —However 
solemnly a husband may enjoin his wife to adopt a son unto 
him, she is not legally bound to fulfil his dying request , her 
rights to the husband’s estate are not in the least affected by 
her omission or refusal to adopt (//) But an agreement by the 
widow whereby she undei takes not to exercise her power to 
make adoption is void as being opposed to public policy. (/) 

Authority in excess of donor’s power — An authority is 
void if it directs adoption under circumstances m which the 
man himself, if living, could not have adopted. 

Power given to widow and others. — A joint power to 
the Widow and other person or persons (j ) or to the testator’s 


Joint pow er 
cannot b< 
exercised on 
death of one 


When junior 
widow can, 


Widow nny 
ignore 
powtr ind 
tnay hot 
adopt 


Power to 
widow and 
others 


CO 39 C 582 , 28 M L J fi $ Daman n. Damara, 39 M 752 * 20 M L 1 
18 

(A) Dnyanu v Tanu, 44 B 308, >>13 22 Bom L R 39O 57 | C 113 
(e) Narasinha (Sri Raj \) v Paithasarathy, 41 I A 51, 69, 747c 17 M 

199 18 C VV N 554 19 C L J 369 26 M L j 411 16 Bom L R. 
328 12 A L J 315 23 I C 166, see also I.achhmi v Mst Parbati, 42 
A 266 


( f) Sankar v Saiwitn, 50 I C 599 (N ) 

(g) Mondakmi v Adinath, 18 C £9 

(A) Uma Sunduri v Sourohinee, 7 C 288, Mitter v Data, 1926 A 194 
CO Jagannadha v. Kunja, 49 I C 929 (1919) M W N 52 25 M L T. 
204 9L W.385 

(/ ) Adoption, and Edn p 233, in this connection see Narasimha v Partha 
sarathy, 37 M 109.411 A 51 18 C W N 554 19 C, L J 369 26 M. 
L ] 41 1 : 23 I C. 166. 
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widow conjointly with his executors and trustees is invalid. ( k ) 
But the choice of the boy for adoption may be restricted by 
the husband requiring the consent of persons named by him (/) 

In such cases the consent of the majority will be suffi- 
cient ( m ) 

In a case where an authoi lty is given to the testator's widow 
in a Will to be exercised “ with the permission” of the testa- 
tor’s father, Sir Binod Chandra Mitter, who delivered the judg- 
ment of the Privy Council, following the well-established law 
in England that when a power is given to be executed with the 
consent of a person and that person dies before the power is 
executed, the power comes to an end, held that an adoption made 
after *he death of the father of the testator without obtaining the 
permission of the former is invalid. The adoption was chal- 
lenged forty years aftei the adoption when the adopting 
widow died, the estate being in the possession of the 
adopted son’s son on the death of the adopted son. (//) 
Hts Lordship in support of his view relied on an earlier 
decision of the same Board (o) In that case the adop- 
tion was invalid because the power was given to the widow 
conjointly with other persons and it was held that joint power is 
invalid and “it (the Will) never gave any authority at all 
to the widow ” But m the case of Rajendt'a v. Gopal, (j>) the 
power was given to the widow but it was directed to be exer- 
cised “with the permission” of the father of the donor of the 
power. The result of this last decision of the Privy Council 
comes to this, that when a power is given to the widow to be 
exercised with the permission of another, the power will be 
extinguished if the other person dies before giving his permis- 
sion, even when there is no provision in the power that it 


(k) Amrita v Surnomoyee, 27 C 996 i 27 I A 128 • 4 C W, N <49011 
appeal from 24 C 589 1 C W N 345 and 25 C. W N 662 2 C W N. 
389 

(l) Amrita v Surnomoyee, supra , Pran Gopal v Chandra, 41 C L 1 <<, 

60 192s C 619 J 03 


( m ) See Bal Gong ldhar Til lk v Shrimwas, 39 B 441 42 I A I1< IQ C 
W N 729 2 i C L J 1 • 29 M L J 34 29 1 C 639 13 A L J 570 17 
Bom L R 529. (Observation at the end of Judgment ) 

(») Rajendra v Gopal, 10 P 187 34 C W N 1161 . <2 C L J 28711930 
P C 24a appeal from 4 P 67 . 1925 P 443 and 7 P 245 : 1939 P <r 
(0) Amrita e Snrnomoyee, supra 

(f) 10 P 187 1 34 C. W N i«6i . 5a C L J 287 1 1930 P C 243 
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wilt come to an end when that permission will be incapable of 
beingobtam ed. But this view of the law is against the spirit 
of Hindu law, and the opinion of the Patna High Court {q) 
which has been reversed, expressed the true spirit of the law. 

Power how given. — An authority may be given cither 
verbally, or by a Will, or by a writing (r) called anumati-patra 
which must now be engrossed on a stamp paper and must also 
be registered (s) A document though inoperative as a Will 
might nevertheless constitute a valid authority to adopt, requir- 
ing to be registered, under Section 40 of the Registration Act,(/) 
by the donor, or, after his death, by the donee of the 
power in the manner provided by Section 41 , (//) it can be, m 
the absence of any guardian judicially appointed, presented 
for registration by the natuial father of the adopted son ( v ) 

Adoption by daughter-in-law. — In the Central Provinces 
where the exclusive estate of a person vests on his death in 
his predeceased son’s widow, she can make a valid adoption 
to her husband so as to make the adopted son an heir to the 
last holder. («>) 

Power incapable of execution — When a widow is 
authorized to adopt in the event of the death of an existing 
son, and the son dies, and the estate vests in the son’s widow 
or any heir other than the first-named widow, then the first- 
named widowcannot adopt, as her power of adoption is then 
“incapable of execution and at an end”, in other woids, it is 
absolutely suspended so as to rcndci an adoption then made 


Verbally, 
in writing, 


Registration 


Power indip- 
able of ex- 
ecution 
when 


estate vest3 
in son’s 
widow and 
not in 
adopter , 


(VJ7P245 1929 P 5 * 

(r) Mutsaddi « Kundan, 33 I A 515 , SiliiaUndata d Dtiriasimi, 37 M 30 , 
Kustom v Dinkir, 55 I. C 38 N ) 

(i) Ananga v Kunja, 44 M 733 48 I A 482 26 C. W N. 374 41 M. L J 
648 24 Bom L. R. 600 64 I C 458 1922 P C '162. 

(t) Act III of 1877 

(u) Kondapulh v M indapaka, 30 C W. N 193 P C . 49 M L J 247 , sie 
Ananga v Kunja, above, 

'v) Venkatapayya v Venkata, 52 M. 175 33 C W N 261 49 C L J 
148 , m this connection see Narayana v Audilakshmi, 51 M 462. 

(tv) Baswantrao v Deorao, 1927 N. 2 
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absolutely void. (*) Even an adoption by the father s widow 
with the consent of the son’s widow m whom the estate vested 
after son’s death is invalid (y) 

The power should revive when the estate reverts to, and becomes vested in 
her (s) But the Calcutta, Bombay and Madras High Courts have construed 
that expression of the Privy Council to mein, thit the power is absolutely 
f revives extinguished by the vesting of the estate in the son’s widow ind cinnot revive 
when estate on the estate reverting to the widow of the donor of the power, after the death 

ultimately 0 f the daughter-in-law (a) These cases ire in direct i onflict with the decision 
vests in „ , , . 

adopter of the Calcutta High Court, in which an adoption in similar circumstances was 

upheld as valid, as by making the same the widow divested her own estate 
only (/>) The Calcutta High Court, in a recent cise, (c) on a review of all 
the cases on the point, has said that "in all these cases the principle laid down 
appears to be that an adoption which would have the effect of divesting an 
estate already vested m a person other than the adopting mother, was not 
permissible " (d) It is further st ited in the same judgment that "the object 
of adoption among Hindus is not merely the due perpetuation of lineage, but 
is also to secure for the adoptive father and his ancestors the spiritual blessings 
which only an heir male can confer *** Moreover, the spiritual purposes of a 
son are not exhausted in the person of a son who though he attains maturity, 
yet dies without issue ” The Madras High Court holds this view ind rightly 
adds that the observation of the Privy Council in 4! M 85s is an o’nta (e) 

The Privy Council in a subsequent case (f) has stated the law in the 
following way "Unless there is a time limit imposed in the authority which 
empowers her to adopt, or she is directed to adopt promptly, she m ly make 
the adoption so long as the power is not extinguished or exhausted The 

(x) Pudma Kumari v Court of Wards, 81 A 220 8C J02 , Thayamma 

v Venkat irama, 10 M 205 14 I A 67, Tara Char in v Suresh, 17 C 

122 r6 I A 1 66, Mamkyamal 1 v Nmda, 13 C 1306, Adivtv Nidi 
murty, 3jM 228 , Madana v Purushoth ima, 38 M 1101? 24 I C 999, 
affirmed by P C 41 M 856 45 I A 156 23 C W N 177 28 C L t 
403 1 35 M L J 138 24 M L T 231 20 Bom L R 1041 16 A L ] 
725 46 I C 481, Venkataramier v Gopalan, 35 M L J 698 49 I C. 

48 24 M L T 440, Amulya Kali, 32 C 861 , Uttamrao v Daulat, 1920 

N 98 F B , see Amarendra i’ Banamali, 10 P 1 1930 P 417 , see Lachml 

v Durgai, 40 A 619 16 A L J 646 46 I C 566 

(y) Sangangoudav Hanmantgouda, 55 B 699 

(z) See Bhoobunmoyee v Ramkishore, 10 M I A 279 , Mamkchand i>. 
Jagatsettam, 17 C 318 

(a) Mamkyamala v Nanda, 33C 1306, Krishna v Shankar, 17 B 164 , sit 
also Adivi v Nidamurty, 33 M 228 , Yeknath v, Laxmibai, 47 B 37 1 24 
Bom L R 836 

(d) Bykant v Kisto, 7 W R 39 s 

( c ) Kumud v Ramesh, 46 C 749, 75& 21 C W N 358 • 29 C L J 214 • 

49 I C 609 , See Shivbisappa v Nilava, 47 B no 24 Bom L R 1162 

(d) JwBhimabaW Tayappa, 37 B 598 21 I C 107 15 Bom L R 783 

(e) Tripuramba v Venkataratnam, 46 M 423 44 M L J 349 

( f) Pratapsitigh v Thakur, 43 B. 778 . 46 I A 97 1 24 C W N $7, 67 1 50 
I. C. 457 * 36 M L. J 5«u 
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circumstances under which her power becomes extinguished is clearly poln» 
ted out by their Lordships in Bhoobun Moyee's case (?) and* * *in Madan 
Mohan Dto v Purushothama ” (h) 

It should, however, be observed th it m such cases it must be owmg to 
some accident that the son dies wtthout making any provision for the conti- 
nuation of the family Having regard to the intention of the son in such 
cases, that dies making provisions in this respect, ind to their feelings on the 
subject, it is natural to presume the revival of the mother’s power to be what 
the son would have assented to, had he expressed his views Such revival 
appears to be agreeable to the sentiments of the Hindus Besides, a Hindu 
widow Inherits her husband's estate in the character of belngjthe surviving 
half of her deceased husband as soon as she gives up that character by re- 
marriage, her estate comes to an end her life is deemed as a continuation 
of her husband’s life Why then should the vesting of the son’s estate, in the 
son’s widow, or correctly speaking, the continuation of that estafo in her, 
which had vested in her jointly with the husband since the time of their 
marriage extinguish the mother’s power, when it is un iffected by the vesting 
in the son, otherwise thin being merely suspended ? Moreover, the position 
of the mother Is the same whether she inherits the son’s estate just after his 
death, or after the death of his widow, the estate becomes vested in her as 
the «9n's heir in both cases, without any distinction whatever It is impossible 
to comeive any reason or principle for difference, with respect to the conti- 
nuance of the power, Why should it revive in the one c ise, and be 
extinguished in the other * It has been held that the son's marriage does not 
affect the mother’s power, if his wife dies before him, and the mother succeeds 
on his death, she is competent to adopt (») Would it not be arbitrary to 
hold that she is not competent to adopt, if she succeeds after theison's 
widow's death J 

Hence, that expression must be t iken to be used with reference to the 
actual facts of these c ises The principle underlying their Lordship’s deci- 
sion appears to be th it the adoption by a widow is the execution of the 
power of adoption which is a kind of power of appointment of the donor's 
estate (j) If that estate is not ready to drop down on the adopted son at the 
time of adoption by reason of the same being vested in a person other 
than the adopting widow, the power must be deemed non est, and the adoption 
void So, it has been held by the Privy Council, that though there is strong 
piesumption that a Hindu likes to be represented by an adopted son if he 
dies sonless, still such presumption does not arise when a Hindu testator by 
his Will authorised his widow to adopt if no issue, male or female, should be 
born to him and when a posthumous daughter dipd shortly after her birth (h) 


Hindu senti- 
ments in 
favour of 
revival of 
power of 
motherwhen 
estate vests 
in her, after 
son’s widow 


(?) to M I A 279 

(A) 41 M 855 t 45 I A 156 on appeal from 38 M 1105 
(t ) Venkappav Jivaji, 25 B 306 

(/) Bhagwat v Dhanukdhari, 46 I A 259 1 Pat L T 1 53 I C 347 37 
M L J 513 17 A L J 1036 
(k) Bai Moti v Bat Mamu, 24 I A 93 1 21 B 709 
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Limit to the exercise of power by widow.— Having re- 
gard to the religious belief and the feelings and sentiments of 
the Hindus that give to their widows power of adoption, to 
be exercised on failure of male issue by reason of a begotten 
or adopted son dying after the death of the donor of the 
power, the question as to the limit of time within which, and 
the conditions subject to which, the power should be exercis- 
ed must be answered thus —The widow's death is the limit 
of time within which, and the failure of male issue m the 
male line and the vesting of the estate in the widow, arc the 
only two conditions, subject to which, the power may be 
exercised 

It makes no difference when the estate vests in the adopting widow just 
after the death of the son or after the death of his widow, or son, or even, 
grandson 

The difference that has been lud down by judicial decisions (7) between 
the cases when the estate vests in the adopting widow after the death of the 
son, and after the death of the son's widow, son's son, son’s grandson is 
not consonant with the feelings and sentiments of the Hindus There 
cannot be any doubt that the Hindu law on this subject should be 
enunciated in 'this manner, if the requirements of Hindu religion and the 
feelings of Hindus be respected Is there then "anything against public 
convenience, anything generally mischievous, or anything against the general 
principles of Hindu law" in allowing a Hindu widow to exercise the power 
of adoption subject to the said two conditions The only difficulty in 
this matter is created by an observation of Lord Kingsdown, founded on an 
inaccnrtte view of the requirements of Hindu religion, expressed lr these 
words,— "In this case, Bhowvt-e Kishort (the son after whose death the 
adoption was made by his mother during his widow’s lifej had lived to an 
age which enabled him to perform — and it is to be presumed that he had 
performed — all the religious services which a son could perform for a 
father ’’ 

The law on the subject, could not have been enunciated in the way it 
was done on the basis of the above view, had it been brought to their 
Lordships’ notice that the same was not the correct view, and that the 
service absolutely necessary in a religious point of view, which a Hindu 
son has to perform for his f ither, and which is ordained as the debt every man 
owes to hts paternal ancestors, is, to leave behind him a male issue for 
continuing their lineage The religious belief of the Hindus that the 
continuation of male issue in this world is necessary for the spritual bene6t 
of the whole series of the paternal ancestors from the f ither to the founder 


(I) Manikyamala v Nanda, 31 C ijoG , Adivi v Nidamurty, 3 3 M 228, 
Ramkrishna v Shamrao, 26 B 525 , Krishna® Shankar, 17 B 164 
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of thfi Gotra ,— Is exemplified by the account of the Interview of Jaratkaru, 

the bachelor a*cetic and the Pitris or spirits of hu paternal ancestors, In the 

Mahabharata, A’diparva, A'stilfa-parva, Chapter 13, and by the account of 

Ruchi in the Markandeya-Purana, Chapter 95 et seq. The Mahabharata s a 

work of the sacred liter iture embodying the ideals of conduct religious, moral 

and social, for the guidance of the Hindus, among whom the knowledge of 

its contents is disseminated in various ways, reg lrded as religious rites, such g tof y 0 f 

as recitation of the original Sanskrit, or impressive speech in vernacular jaratkaru 

explaining its contents, both made by learned Bnhminas It says th it 

Jaratkaru in the course of his pilgrimage once met the spirits of his own 

ancestors in a large pit, suspended with their heads downwards and feet 

upwards, by one tiny root of a bamboojclump , seeing them in this plight, he 

was moved by sympathy and asked them who they were, and wherefore were 

they in that miserable position They said they were the ancestors of one 

Jaratktru who was their only descend tnt on e trth, and w is leading a bac he 

lor's life practising austerities, and w is in consequence not likely to leivc 

a son behind him , and therefore they must, for want of any male I sue ifter 

him, f ill down very soon from heaven to the^earth, and that was the re ison 

of their miserable st »te Thereupon Jaratk&ru announced himself to them, 

who told him that he could save them by marrying and begetting m ile issue 

He promised to do so, and did marry and became the f ither of A’stik 1, and 

so the ancestors were saved 

M.lrkandeya-Pur<\na— which contains the Devi*M\hatmya also called Story of 
Chandi, the recitation of which is regarded most auspicious, — is another Rudu 
sacred book of the Hindus It describes a discourse between the ( P\tus ) or 
spirits of ancestors and Ruchi who had fully subdued all appetites for pleasure, 
and controlled his senses and led a vntuous life of celibacy The Pitris e n 
devoured to induce him to take a wife for getting male issue, and f when Ruchi 
raised the objection that it was difficult and hard for a poor old man like 
himself to get or take a wife, they spoke to him thus —“Our downfall will 
assuredly come to pas», O son, and so also thy downward comse, if thou 
dost not welcome our request,” (and leave behind you a sonj Ruchi was, 
however, induced at last to marry, and he became frther of a renowned 
son(wi) There are many other sacred books ordaining the necessity of the 
existence of male issue m this world for theicontinu ince of the heavenly abode 
of the Pitns or p item al ancestors in the male line Thus it is clear that in a 
religious point of view, it is a spiritual necessity that the Hindu widow should 
be allowed to exercise the power of adoption when there is a failure of male 
issue , for it is the existence of male issue for the continuance of the lineage 
and not the performance by such issue of|any religious rites, which is required 
for the spiritual welfare of the ancestors The widow is deemed the surviving 
half of her deceased husband, and her competency ■" this respect should be 
the same as that of her husband enjoining her to adopt on his beh df 

It is unreasonable to suppose that their Lordships of the Judicial Com Result of 
mittee would adhere to their observations th rt partake of the character of obiter decisions of 
dicta, when the same were based upon an erroneous view of the religious ^ 

(m) Chapters 95-99, see Justice Pargiter’s English Version, pp 52 6 et seq 
H L -28 
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belief of the Hindus All that has been held by their Lordships, Is, that an 
adoption made by a widow is invalid, if at the time the estate Is vested 
In the son’s widow or some other person whose cst ite she cannot defeat by 
the exercise of the power Although there are expressions in the judgment 
appearing to restrict the widow’s power within too narrow limits, such as 
that "the power Is Incapable of execution and at an end,” when the estate is 
vested in the son's widow they are not to be taken literally as if their Lord 
ships were legislating, but should be confined to the facts of the particular 
cases Their I ordships themselves observe that the fact of the descent be- 
ing cast would make no difference "unless the c lse fell within the authority 
of th it of Bh obunmoyee v Ram Ki short, (n) in which it was decided that 
the son having died leaving a widow in whom the inheritance had vested, 
the mothtr could not defeat the es'ate whnh had so btcome vested by maktnq an 
adojfi'ion” (o) It has already been shown that there is no difference in the 
mother's succession, whether she gets the son’s estate immediately after the 
son’s death, or aftei the death of the son’s widow who inherits first and after 
her the mother It would bp arbitrary to say that the mother is competent to 
adopt in the former case, but not in the litter, It is absolutely impossible to 
find any ntiond principle for such a distinction excepting the view that a 
married son has exhausted the performance of ill the religious services that 
a son may render to his fither,— which must bt discirded as being in- 
correct ( />) In this case Mitter f held that the view t iken by the Judicial 
Committee that a nnrricd son exhausted all the spiritual b<»i efit that a son 
can confer on his fither— is supported by no authority, and is contrary to 
the usages of Hindus and in the case of Suryanaryana (</) the Judicial 
Committee have approved of the obseivations made by Mitter J, on this 
question 

But, even after the decision in the case of Smyanamyana 
the Calcutta High Couit thought itself bound to follow the 
sa»d obiter dicta of the Judicial Committee, and to set 
aside the adoption in a case where the estate had vested in 
the son’s widow, and on her death passed to her mother-in- 
law who then made the adoption ( r ) This view of the law on 
widow’s power to adopt, when the propet ty vc^ts in her after 
the death of the son’s widow has been accepted by the Madras 
High Court (s') 


(n) 10M i A 279.3W B PC 15 

(o) Raja Vellanki v Venkata, 4 I A at p 9 1 M 174 at p 186 
(P) Ram v Surbanee, 22 W R 121, 123 

(?) 33 I A 145, 154 29 M 382 10 C W N 921 
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That the attainment by a son, after the father’s death, 
of ceremonial competency by marriage, investiture or othe. - 
wise before his death, is no bar to adoption, is held I ) 
Justice Ranade who explains that the real limitation on i 
mother’s right to adopt is based by the whole current of 
recent decisions solely on the question whcthci the widow’s 
act of adoption derogated from her own lights oi the vested 
rights of others ( t ) In a subsequent case in which a great num- 
ber of authorise-, including this decision wcie cited, with 
respect to the effect of the attainment of ccicmonial compe- 
tency, the Judicial Committee observed th.it they apjieared 
to their Lordships to be inthci m fivour of than against the 
validity of the adoption , but then Lordship, did not expicss 
any opinion on the question excepting tliat it is open to 
controversy (?<) 

In a later case, (n) however, in which a widow — w'hosc 
husband had predeceased his fathci , and who succeeded to 
her fathci -111-law’s estate which had devolved at fiist on her 
son, and then on her giandson who died unmarried, and 
lastly on herself as hcncss of hei giandson, — had adopted 
a son, thiee learned Judges of the Bombay High Court have 
held that the adoption was invalid, relying on the obiter 
dicta of the Privy Council m Bhoobun m oyce ’o case and also 
in other cases, in which what was actually decided, was, that 
an adoption made by the mothei-m-lau when the estate is 
vested in the daughter-in-law is invalid, and relying aLo on 
an earlier case of the same Couit, (zv) in which the adoption 
was made by the mothci -in-law who succeeded to her son’s 
estate after the death of the daughter-in-law who had inheri- 
ted the same at first. But the same High Court has now held 
that a mother, who succeeds her son who died a widower, 
is competent to adopt a son even though the son had attained 
the age of ceremonial competency (r) 


(/) Venkappa v Jivaji, 25 B, 306, 312. 

(u) Venbhai v Bai, 30 I A. 234, 237, 

{v) Ramkrishna v ishamrao, 2 6 B 526. 

(w) Krishna v Shankar, 17 B, 164. 

(•*) Annrabai v Panduratig, 48 B.4ga:26Botn L K 3 2 6 80 1 . C.185 1 
1924 B 441, 
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But in a recent case, the Bombay High Court has held 
that a grand-mother can adopt a son when the property on 
the death of her husband fell directly on her giandson and 
then on the death of the grandson it devolved on her as 
heiress of the giandson (_>') The Madias' High Court has held 
that a widow can adopt after the death of the wife and daugh- 
tei of her son followed by the latter’s death (:) 

It his already been s ud th it the obiter dhla were made under the mis- 
comeption of the religious ideas and sentiments of the Hindus There is no 
reason why the hw should not be enunci ited consisti ntly with them, in the 
m inner submitted above If the foundation, namely, the exhaustion of 
religious servn.es by a son attuning i p irtieul ir age,— fill-, then the whole 
superstructure of the obi In dull must netess irily f ill And it would not be 
consistent with the true loyalty ind respect due to the Lordships of the 
Judicnl Committee to hold that their Lordships 1 ud down an arbitrary rule 
founded on no principle, ind th it the same should be adhered to, notwith- 
standing the rejection of the limitation of ccrcmom ll competency, by reason 
of the s ime being inaccurate, which done did form the principle of the 
distinction It is i question of f ict, not of 1 iw, and the imciuracy of the 
View is due to the m iteu lls foi the right view not being pi iced before their 
Lordships In this connection the following obscrvition-. inidebythe Privy 
Council in in early case should be borne in mind, n miJy, — “The interest of 
Sovereigns, as well as their duty, will ever incline them to secure, as far 
as it is in their power, the happiness of those who live under their Govern 
ment, and no person can be hippy whose religious feelings are not 
respected "(a) 

There is no limit of time— for the c^cictsc by a widow in 
whom het husband’s estate is vested, of the powu ot adop- 
tion , she may adopt at any time she pleases, when the 
estate is vested in hcr.(^) But it seems that thcie must be 
some limit when the husband’s undivided coparcenary inter- 
est becomes vested on his death m the surviving male mein- 
bcis of the family according to the Mitukshara. 

When widow cannot adopt.— As a widow adopts a son 
unto her husband, in her capacity of being his surviving half, 
she cannot adopt aftei ic-marnage, noi when she is pregnant 
in adultery But in Bombay, a Sudra widow though unchaste 


{y\ Nirhar v Bilvmt,48 B S59 26 Bom f K 528 80 1 C 435 1924 
B 417 

(si Kolhapur, M iharaja v Sund iram, 48 M, 1 1 925 M, 497. 

(а) Ramtchoo V Ramgopaul, 1 Knapp 24c 1 P C j 6. 

( б ) Mutsaddi * Kundon, 33 / A. 55 28 All. 377 , Ginow a Bhimaji, 0 B. 

58 1 Narayan v, Debidas, 47 ), C 41 (N; J ’ * 
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can make a valid adoption (c) A widow cannot adopt a son 
when a son pieviously adopted by the husband is alive (<i) 

A widow aftei the death of her second husband cannot 
adopt to her second husband her son by the fiist husband, 
as in such case, the giving and taking must be by the same 
peison (<?) 

Adoption by infant widow— As an adoption by the 
widow diverts her of her husband’s estate, thcicfoic m an 
adoption by a young widow, whethci infant m not, the Court 
will expect cleai evidence that at the time she adopted, 
she was mfoimcd of her rights and of the effect of the act 
of adoption upon then , and if it finds that cod cion, baud 01 
cajolery u r as practised upon liei to induce hei to adopt, or 
that she w r as not a fi ce agent, or that there was suppiession 
or concealment of facts from hei, it will refuse to uphold the 
adoption (y) The Couit is to considei all the cncumstances 
surrounding an adoption made by a minor when she disputes 
the same as not having been made by hei of hei ficc-will (g") 

It has been held that a nunoi gnl of fifteen can make a 
valid adoption , ( h) bat a wudow of twelve penis of age (J) can- 
not, nor can a girl who has not attained sufficient matuuty of 
undet standing (y ) to make a valid adoption 

Sub-Sac m KINSMEN’S ASSENT 
Adoption by Kinsmen's assent in Madras — In the 
Dmvida districts or the count. y governed by the Had a^ 
School of Hindu law a wubw may, in the ab encc of piohibi- 
tion, adopt with the assent of hei deceased husbmd’s kins- 


(e) BasV mt v Mall ippa, 4s B P 59 22 Bom L Is 1400 59 I C Soo 

Nnrasigoudi, 23 Bom L U 127 2 64 I C 614, Bhiijagoud t v 
Babu Bala, 44 B O27 22 Bom L K 817 ^7 I C 57] 

(e) bakinppiv S ivitrcwn, 23 Bom L R 482 (f B ) 62 I C 31S 

(f) Som isekhirar Snbhadri, 6B 524 and Knnganiyiv Alivir, 13 M 214, 

(g ) Gana^hamd is v Laxmib u, 24 Bom L K 7 26 

(/f) Banppa v Shidnnndp 1, 43 B 481, 486 50 I C 736 21 Bom l R. 

217 , see Parv itava v b ikirnuk, 4O B 307 23 Bom L li 107.5 
(0 Murgeppa v Kalawa, 44 B. 327 22 Bom L R 91 , Parvativa v Ftkir- 
naik, 46 B 307 

(/) Kamachari v, Saraswati, Go I.C. 246 (1920) M W N 721 12 L.W 544, 
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men (/) An implied prohibition is sufficient to prevent a 
widow adopting (/) Where adoption may be made by the 
widow with the assent of the kinsmen there if the husband was 
a mcmbei of an undivided family, the assent must be sought 
(m) from the suiviving male mcmbei s of the family. In 
such a case the assent of the senior and managing member 
may be sufficient , (n) but the assent of a divided kinsman 
will not be sufficient (o) It is not necessary that all the 
kinsmen should give their assent , the assent of the majority 
is sufficient in the absence of improper consideration, (/>) such 
assent should be piesumcd to have been given on bona fide 
consideration^/) Hut thc.c must be some reasonable justi- 
fication for the omission to consult the other Sapindas 
otherwise, the adoption will be invalid (r) The consent of 
the husband’s mother, in the absence of any other Sapinda, 
will validate an adoption (3) The proper person to give the 
requisite assent, is he, under whose guardianship the woman 
should icmain according to the circumstances in each case. 
If there is the fathci-m-law , his assent (t) or that of the 
senior suiviving co-paiccuer (//) is sufficient. The assent of 
the daughter's son who is a niajoi and ne\l heir and other- 
wise competent to advise is necessary (:■) 


(/ ) Vee. ilj-ia IV ir ijn > P tl isuty 1, 41 M 998, locy 45 I A 26 5 23 C, W 
N 251 jG M L ] 40 48 1 C 700 17 A L 1 34 21 Bom L. R, 238 

29 C 1 J 181 25 M 1 I 1 9L W 243 Kristnayyn v Lakshmt- 

P ithi, 43 M Gv\ G53 47 1 A 90 39 M L I 70 5G I C 391 24 C W 
N 905 39 M L J 70 , rut <u N ir tsimha 1 Parth isarathy, 41 I A 51, 
Cg 37 M 199, 220 18 C W N <554 ig C L J 3G9 26 M. L J 411 
23 I C 1C6 

(l) Krishntyyar Pitt tptr, R ija of, <51 M 893 1927 M 733 
(’it) Vcnk mum v Subrihm inyam, '34 1 A 22 30 M 50 11C W N 345 
on »ppt il from 20 M O27 

00 K mi t It to v N tr tstmh i, 28 M I ] 363 28 I C 392 2 L W 286 

( 0 ) Yiridn ® Brojo, 1 M C9 3 I A 154 , Venkamma v Subrahmanyam, 

34 I A 22 lee sup’ a 

(p) Vecrabis ‘Vartju v B il lstirya, 41 M 998,1010 48 ! C 7C6 , Knstnayi 
v L tkshm.pathi, 41 M 650, 654 47 I A 99 39 M I J 70 24 C W N 
9°5 S6I C 391 , Anne v Rattayya, 20 L W 503 83 I C 59 ,1925 M 67 
(V) Venkata v Anna, 23 M 486 , sit Vadrevu v Rj ait, 43 M 87G, 881 

(r) Subbjmma v Adimoorthappa, 21 L W 85 1925 M W N 107 86 I 
C 269 1925 M 635 

(s) Kolb tpur, M ihiraja v Sund tram, 48 M r 1925 M 497 

(0 Veerabasavaraju v Bdastirya, 41 M 998,1009, Collector of Madura 
v Moottoo, 12 M I A 397 10W K 17 , rtw Vithoba ® Bapu, leB no. 
(u) See Rustom v Dinkar, 55 I. C 38 (N 
V) Anne v Rattayya, 20 L W 503 . 83 f. C 59 i 1925 M 67 
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The assent of a son to an adoption by his mother, in case 
of his death, is sufficient assent to validate an adoption, vvhcie 
there has been no change in the circumstances and their me 
no other grounds to object to the adoption (zv) 

If the husband was separate, the widow must bona, fide 
apply (x) for the assent of the nearest Sapindas, and then 
it would seem that the consent of the presumptive rever- 
sionary heir must be taken (/) It is no excuse to say that 
the nearest Sapinda would have refused his assent without 
a just cause («) But a nearest Sapmda who is incapable of 
forming a judgment, such as a minor, or a lunatic, or who is 
living in a distant country, may be ignored , so also the 
dissent of the nearest Sapmda who is clcaily piovcd to be ac- 
tuated by coriupt oi malicious motives, ma> be disiegarded (a) 
But if the neaicst leversioncr refuses to jive consent on 
the ground that by adoption he will forfeit his right to the 
property he expects to get, the widow can adopt with the 
consent of the remoter Sapmda ( b ) 

A geneial authority given to the widow by hei husband’s 
Sapindas “to adopt any boy at any time she liked” is not 
invalid if the adoption is made immediately and when all 
the Sapindas were alive, (c) 

But an assent previously obtained from a deceased 
Sapinda who was nearest at the time when the consent was 
obtained, cannot be efficacious to validate an adoption which 
is not approved by the nearest Sapmda at the time the adop- 
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(w) Annapurnamma v Appayya, 52 M C20 F B 1929 M 577 

(1) Chiravun v Kail ipalli, 48 1 C 223 C1918) M W N 678 8L W 41J 

(y) 34 I A 22 30 M so 11 C W N 145 9 C L J 140 17 M L J 114 

9 Bom L R 8g 4 A L J 150 on appeal from 26 M G27 , Krishniyya v 
Lakshmipathi, 30 M L J 26s 32 I C 253 19 M L I 286 affirmed by 

PC 43 M G50 56 I C 391 set aho Sohaj v Ram, 78 P L R 1914 G9 

P W R 1914 22 I C 542 , There was 1 difference of opinion between 

two learned judges Anne v Rattayya, 20 L VV 503 8j I C 59 1925 
M 67 

(z) Knstnayya v Lakshmipathi, 43 M 650, 654 see aiove , 41 M 998,1011 
(a) 43 M 650, Nagarampalli v Nagarampalh, 24 I C 257 (1914J M W 

N 620 

(i) Venkatarama v Papamma, 39 M 77 27 M L J 638, Knsnayva v 

Lakshmipathi, 30 M I J 265 32 I C 253 affirmed by P C 43 M G50 

36 1 C 391 , see aho foot note (j) below 
(V) Nagarampalli v Nagarimpalh, 24 I C 257 (1914^ W N G20, 
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arbitrarily 
revoked, 


how to be 
sought 


tion is actually made , (d) but a later decision seems to hold 
a contrary view. ( e ) 

The assent to be legally sufficient should be given after 
the exercise of disci etion, not in exchange for valuable consi- 
deration (/) and not from any corrupt motive, (^) the 
assent must not be obtained by fraud, coercion or corrup- 
tion (//) In giving or refusing his consent a Sapinda must 
act with the considei ation of what is for the benefit of the 
family and not upon personal grounds//) But a consent 
given by a Sapinda is not vitiated with fraud or corrupt 
motives, where he pi otccts himself fron loss that may be 
occasioned by such adoption (j) lie is not bound to give 
reasons for his refusal to assent, but he cannot decline to 
state them m Couit (/£') But an assent validly given cannot 
be aibitrauly \vithdiawn,(/) but it can be revoked for 
a reasonable cause [m) YVhcic a widow who, by represent- 
ing to her husband's Sapmdas that she had her husband’s 
authonty, induced then to give their consent to an adoption 
made by her, but who fails to prove hei husband’s authority, 
cannot supp nt the validity of the adoption by the consent 
of Sapmdas who thought they were only ratifying the 
husband’s authority (//) 

A registered letter m a cover requesting assent to an 
adoption being 1 etui ned unopened by the kinsmen competent 
to give assent, is not a valid consultation. (0) It should not be 


(it) Mamii » Subbaayar, 36 M 145,148 19 I. C G63 24 M L J 484 , set 
Lakshmibai v Vishnu, 29 B 410 7 Bom L R 436 
( t ) Suryimnyun z/ Rimidass, 41 M 604,610 34 M L J 87 22 M L 
1 501 43 1 C 52G 

( f) Danikotiv Balasundara, 36 M 19 18 I C '989 , Anne v Rattayya, stc 

above 

(g) Venkimmi v Subnminnm, 10 M 50 14 ! A 22 17 M L J 11 4 11 
C W N 345 5 C L J 140 9 Bom L R 89 4 A L J 150 on appeal 
from 2G M 627 

(h) Sri V id r evu v Ryah, 41 M 876 

(0 Krishn vyya v Pittapur, Raja of 51 M 893 1927 M 733, Venkatapathi 
v Punnunma, 28 I C 373 17 M L T 218 (1915) M W N 236 
(j) Srmivas 1 v Rangismi, 39 M 450 , see also foot note (b) above 
(!) Anne v Rattiyyi, w, infra foot > ote (0) 

( l ) Suryanar lyana v bunkum, 41 M 604 34 M L J 87 
(tn) Survan irayana v Rimdoss, 41 M 604,610 34 M L } 87 
(») Vcnkamim v bubr dim iny im, 34 I A 22 30 M 50 appeal from 26 M 
627 

(0) Annez> Rattayya, 20 L W 503 83 I C 59 , 1925 M C7 
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sought by false representation that there was husband's 
authority. (/) 

Adoption without assent in Bombay — In Bombay a 
widow in whom her husband’s property is vested, may adopt 
without any authority from her husband or assent of his 
kinsmen, in the absence of express prohibition (q) or direc- 
tion^) by her deceased husband, provided she does not act capri- 
ciously or from any corrupt motive. But a widow, whose husband 
at the time of his death was joint with his co-parceners, 
cannot adopt without the consent of the husband’s co-parceners, 
(s) even when the co-parcener wa* in his mother’s womb at 
the date of adoption ( t) The consent of the co*parcener 
becomes inoperative after his death (//) 

The husband’s assent Is presumed from the absence of ex- 
press prohibition , but no such presumption arises In the presence 
of a natural son. ( v ) But mere refusal to adopt by the husband 
during his life-time is not of itself tantamount to a prohibition 
to adoption by his widow, (w) 

But when the husband’s estate is vested in other rela- 
tions, she may adopt only with their assent, if the husband 
gave none (x) But acquiescence implied by mere presence 
at the ceremony and the absence of any objection is not 
equivalent to consent ( y ) When one or two undivided brothers 
died leaving a son, and this son, having separated from his 
uncle, died leaving his mother as heir, the adoption then 
(P) Venkata * Venkamma, 1927 M. 706 

(q) Ramjt v Ghamau, 6 B 498 , Shrt Sitaram v. Shri Harihar, 35 B. 1691 

(r) Sitabai v Bapu, 47 C 1012 25 C W N 97 39 M L J 106. 

(t) Bach 00 v Mankorebai, it B 373 341 A 107, Lakshmibai v Vishnu, 
29 B 4to,Vithoba v Bapu, 15 B no, Ramji v Ghamau, 6 B 498, 
Dinkar v Ganesh, 6 B 501; , Yashodi v Chandradhan, 1929 N 367, Tam 
v Knshnappa, 1920 N 289 , tn this connection read "Adoption by Kins- 
men's assent in Madras" above. 

(/) Bala Anna • Akubai, 50 B 722 1926 B 584 99 I C 417 
Cu) Lakshmtbai v Vishnu, supra 

(*) Dalpatsingji r Raisingji, 39 B 528 17 Bom L R 5GG 29 I C 943 
O) Sitabai v Govindrao, 1927 B 151 

(x) Bhimabai t> Tayappa, 37 B 598 21 I C 107 15 Bom L R 783 , 
Shidappa v Ningangauda, 38 B 724 16 Bom L R 663 27 I C p , 
Pajrapa v Appanna, 23 B 327 , Pandu v Dhondi, 22 Bom L R 1403 59 
I C 783 , Dattatraya v Gangabai, 46 B 541 i 24 Bom L R 69 

(y) Vasudeo v Ram, 22 B 541 , Bhimappa 1 Basawa, 29 B 400, ‘ 
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made by the mother without the assent of her husband s 
brother, is held valid 1 j) 

But the Pi ivy Council has held that m the Maharatta 
countiy of the Pi ovince of Bombay, howevci , a widow may, 
without the permission of hei husband, and without the 
consent of his kind-cJ, adopt a son to him, no matter, 
whether he- husband at the tunc of his death was joint 
or separate and whethc- his property was or was not 
vested in her as his hen at the time when she made 
the adoption («) A Full Bench of the Bombay High Court 
consumed the effect of this P- ivy Council judgment on the 
decision in Ramji v Gh'nnvi (b) and held that this 
decision is not overruled by the Privy Council and that m the 
Bombay Piesidency, the widow of a deceased co-parcener, in 
Ihe absence of an express authority from her husband, cannot 
make a valid adoption under he own inherent right, without 
the consent of the surviving co-parcencrs of her husband in 
whom the propeity passed by survivorship (c) 

Rega ding the questions lclatmq to assent, see “Adop- 
tion by kin-unnen’s assent in Madias” above . 

Son 4 -WHO MAY GIVE IN’ ADOPTION 

Father and Mother — The fatlic. an 1 the mother only 
of a boy a c competent to give him away m adoption (d) 
The cone uriencc oi both would be dcsnable But the 
father may act even against the will of the mother. Ihe 
mothci, ho ei, cannot give without the assent of her 
husband while he is alive , but after his death she can 
give her son in adoption, in the absence of expicss prohibition 
by he- husband <e ) 

(z) Mallappa n ftanm ipp i, 44 B 297,302 22 Bom L R 203 55 I C 814 

(a) Yadao v N imdeo, 49 C 1 17 N L R 14-5 48 I A 513 2(5 C W N 

39 S) 403 20 A L J 481 24 Bom L R 609 4 > M I J 291 64 I C 536 

f b) 6 B 498 

CO Khwar v Gajibu, <pB 458 F B 28 Bom L R 782 96 1 C 712 

1926 B 435, wvBhnmbii v Gurunithgaudi, 1928 B 367, Bibani v 
Piriwa, 50 B 81s, 828 1927 B 68 

( d ) Shrinivas * Bafwanf, 37 B 513 IS Bom LR 533 20 I C 1 62, Vaithi- 
lingam v Murugnn, 23 M I ] 189 15 I C 299 37 M 529 , see also 
Krishna v Paramshn, 25 B <537 

(e) Jogesh v Nntyv,r>C 93 s 7C W N R71 , Tukaram v Babaji, 1 Bom 
L R 144, See Dhanraj v Soni Ba\, 52 C 482 52 I A. 231 49M L ] 
P 3 C 27 8 ° m L R 837 23 A L J 273 21 N * L R 3 ° B7 I C 337 1925 
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There is a great distinction between the giving and the 
taking of a boy in adoption, as regards woman’s capacity 
m that behalf Hci powei is almost unrestucted as legards 
gift, but not so as regards acceptance , though both seem 
to be dealt with in the same way, and the assent of the 
husband is required by Vasishtha, (/ ) as well to the gift 
by the wife of a son in adoption, as the acceptance by 
her of a boy for adoption as son unto the husband 

But as adoption is a kind of advancement of the boy 
who is to become entitled to a nch inhciitancc, and as 
such benificial to him, it may be safely left to the dis- 
ctetion of a mothci to make a gift of hei child for 
adoption, and the fathei’s assent reqiincd by the text of 
Vasishtha may be picsumcd in the absence of expiess 
piohibition. (g) 

Gift by Widow,— But a widow' has no power, after her 
re-marriagc, to give m adoption hu son by her first husband. 
The Bombay High Court has held that the right to give a boy 
in adoption is a right of disposition, a poition of patna potes - 
tas, which comes to the widow by reason of hei connection 
With hei deceased husband’s estate, but which is lost by ie- 
marriage (A) The capacity to give may also be regarded as 
an incident of guaichanship w'hich she loses by rc^marriage (/) 
But the Bombay High Couit has held that where the husband 
authorized his widow to give their son in adoption, the widow 
can make a valid gift in adoption even after hei rc-marriage 
(J) But a re-married widow cannot give hei son in adoption 
to her second husband aftci his death as the givci and taker 
would be the same person (&) 

As regards the gift of an only son * the effect of which 
would be the extinction of the family, and the cessation of 
spiritual -benefit derived from the son, it is doubtful whether 
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(f) Text No 2 

(g) Sec Mukund v Jaganath, 2 P 40) 4 Pat L| 421 l Pat L R 201 

( h ) Panchappa t> Sang inbas iw a, 24 B 89, Shook ibu v Ganp it, 20NLK 
57 79 I C 142 192-5 N 1 

(») See Sht ok that v Ganpat, 1925 Ni(H 
( f) Putlabai v Mahadu, 33 B 107 

U) Fakirappa v S ivitrawa, 23 Botn L R 482 (F B ) 62 I C 31S 

* See post p 230 "Only son” 
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this picsumption of assent m the absence of express prohi- 
bition, can legitimately be made This appears to be 
the principle of the distinction, upon which Sir Michael 
Westropp’s view is based, namely, “that assuming that a 
man’s only son may be given m adoption by himself, yet if 
he has not expressly given to his widow an authority to 
make such a gift, it cannot be implied by law” But if the 
father was poor, he may be fairly presumed to have preferred 
the son’s secular benefit by adoption, to the spiritual benefit 
ofhrnsolf and his ancestors And the mother’s action m 
this respect may be taken to be governed by the same 
Considerations, as that of the father. The attention of the 
Judicial Committee seems to have not been directed to the 
principle underlying the distinction which is therefore pro* 
nounced by their Lordships to have been qu-te novel. And 
their Lordship* approved of the view expressed by the 
Madras High Court that the Wife’s power, at least with the 
Concurience of Sapmdas in cases when that is required, is 
co-extensive with that of the husband.( l ) But it should be 
observed that m this Case there was the requisite assent to 
enable tho mother to make the gift , for, according to the 
guardianship theory adopted in Madras, the husband’s kins- 
man’s assent Is sufficient. 

No relation except parents.— Considering the conse- 
quences of adoption which appears to operate as civil death of 
the boy a* regards the family of his birth, the law confers on 
the parents only, the power of making a gift m adoption. («*) 
A stepmother, or any other relation, cannot make such a gift, 
(ti) But in a case where the question of the validity of adop- 
tion was raised after 38 years of adoption, the Calcutta High 
Court, not without considerable hesitation, has held that an 
adoption of an orphan given by his brother after the death 
of the paients is valid on the doctrine of factum valet. ( 0 ) 

(l ) Sn Bahis>u v. Sn Balusu, 26 I A 1 13, 128 3 C W N 427 22 H 398 , 
Likshnubaiw S insvitibai, 23 B 789,798 

(m) Dhannj v SomBii, 52 C 482, 488 52 I A 211 49 M L J 173 vj Bom 
L K 837 23 A L J 273 21 N L R 50 1 1925 PC 118 187 I C 357 

(») Papamma v Venkatadri, 16 M 384 

(0) Bhagwant v Muranla), 15 C L J 97, 109 . 15 C.W N 524. 7 I C 487 
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The doctrine of factum vale ! , however, cannot be applied to 
validate an adpotion of an oiphan. f K p) 

Delegation of Powers. — The parents cannot delegate this 
power to any other person , (q) but it has been held that 
the persence of the natural father at the time of adpotion and 
his direction to hand over the boy is sufficient compliance 
with the law {r) But the gift and acceptance form the essen- 
tial part of the ceremony, if the parents have pei formed 
the same they may delegate the religious portion to any 
relation or to their piie»t for performance and completion of 
the adoption (j) When a Brahmana died after having taken 
a boy in adoption but before the ceremony of the Datta- 
Homam was performed, and the same was performed by his 
widow, the adoption was held valid, (t) 

Gilt by convert — The power which the Hindu law confers 
on a father to give away his son in adoption is not lost by a 
Hindu petvert to Islamism If he thinks it beneficial to his 
son to remain a Hindu, and to be adopted as a son to a Hindu 
adopter, he is competent to give away the son in adoption. 
He may be a party to the secular gift and acceptance, and may 
delegate to a relation the peiformance of the religious portion 
of the ceremony of adoption In a case in which the natural 
father after having adopted the Mahomedan religion was 
desirous to give his son in adoption and authorized his 
Hindu brother to make the gift, and then died, and subse- 
quently the boy was given by his said uncle, it has been held 
that the father was competent to delegate the authority, and 
the adoption was good (U) On the same principle it has 
been held that a Hindu becoming a Btahma may give his 
son in adoption, the religious ceremony being performed by a 


Parents can 
not delegate 
this power. 


Religious 
ceremony 
performed 
by others 


Converted 
Mohommed* 
an tan give 
away 


so also a 
Brahma. 


(fi) Sohibai v Dhanraj, 56 I C (520 (N ) , see aiio Mareyya v Ramalakshmi, 
44 M a6o 60 tC 141 39 ML] 495 28MLT428 1(1920) MWN 
708 , see also 'Orphans' p 219 infra 
(V) Dhanraj v Som Bat, sec above 
(r) Cbatibai v Shrimalt, 88 I C 573 1925 s 223 
Is) Lakshmt v Ram, 22 B 590 
(t) Subba e Subba, 21 M 497 
(») Sam v Santa, 25 B 551 
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Hindu relation , the son is entitled to revert to Hinduism 
with the father’s consent (?) 

Consideration for giving — Though the parents have the 
power to give the boy in adoption, yet an agieement to pay 
an annuity in considei ation of giving the boy in adoption is 
invalid and unenforceable. («') 

Seo. 5- WHO MAY BE GIVEN AND TAKEN IN 

Sub-Sec l-QUALITY OF SONS TO BE TAKEN 
Only Son.* — With respect to eligibility for adoption, the 
only rule on the subject, piopounded by the well-known 
legislators, is the prohibition contained in the above text 
No 2 , (a*) of Vasishtha, foi bidding the adoption of an only 
son. This rule is merely lecommcndatory in character, and 
it w'as held to be so by all the supeuor Courts in India till 
1 868 A D., when for the fust time, it was held by a Division 
Bench of the Calcutta High Court that the adoption of an 
only son is invalid One of the Judges was Justice Dwaika- 
nath Mitter, but being a “lawyer without Sanskrit” he was 
not in a bcttei position than the European Judges holding the 
conti aiy view', as icgai ds the interpretation of Hindu law. (y) 
The Bombay High Court also had, since that decision, been 
expiessmg then opinion against the adoption of an only son 
till a Full Bench of that Court did in 1889 A D , hold such 
adoption to be invalid (s) But such adoption has all along 
been held valid in Madias, N W. Provinces and the Punjab. 
In 1892, a Full Bench of the Allahabad High Court did, upon 
a reconsideration of the law and the previous cases, corre to 
the conclusion that the adoption of an only son is valid («) 
The very fact of there being so much difference of opinion, 
proves the rule to be of moral obligaiton only 

But the controversy has been set at rest by the decision 
of the Judicial Committee holding the adoption of an only 

( V ) Kubum V Sitya, 30C 999 7CWN 784 
(w) Narayan v Gopal, 24 Bom LR 414 67 I C 850 
* See ante p 227 
(jrJ Ante, p 187 

(y) Raja Optndur v Ranee Bromo, 10 W R 347, amt Mamk Chunder 4> 
Bhuggobutty, 3 C 443 

(s) Worn ini' Krishmji, 14 B 249 

( a) Beni Prabad v Hardai Bibi, 14 A 67, \u Dharam t> Kalawati <oA 
885 1928 A 459 
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son to be valid, (b) This view is peifcctly consistent with 
what is deducible fiom the Sanskrit works on law , and it is 
due to misapprehension of their meaning, that some learned 
writers maintain the conti ary view 

Joint adoption of the same boy. — The adoption by two Joint adop 

' tion of same 

brothers (c) or by two widows even of two brothers, ( d ) of boy invalid, 

the same boy cither at the same time or at different times is 
invaid. 

Orphan. — It has already been said, ( e ) that the law Adoption of 
confers on the parents only the power of making a gift in vafid 3 ” 
adoption, without which no adoption can be valid (/) So it 
has been held that an orphan cannot be taken in adoption. (^) 

The principle of factum valet does not apply even if an /*</«*/ valet 
adoption, as a matter of fact, has taken place, (//) nor will the 
adoptive fathci be estopped from questioning the validity of 
such adoption where both sides weie aware of the full 
facts, (i i ) 

The adoption among Jams is a mere temporal or secular Custom 
arrangement and has no spmtual orieligious significance and 
hence an adoption of an 01 phan is valid by custom among 
them ( j) So adoption of 01 phans is customary among the 
Dhiioars of Gutgaon, (l) and faL of Ballabgath district ( l) 


(t>) Sri B ilusu v Sri n ilusu, 2C I A 113 22 M 398 See also Gimpati v 
Krishna, 73 I C 204 

(e) Dhanr »j v Sonl Bai, 52 C 482, 488 P C s 2 I A 231 49 M L J 
*73 27 Bom L R 817 23 A L J 273 21 _N L K 50 87 I C 357 1925 
P C 118 

(d) Gopi Kishen v Gopi, 27 P W R 1915 57 P L R 1915 27 I C 701. 

(e) p 226-227 r unit 

If) Dhanr ij v Soni Bn, 't' above 

( g ) Dhanraj v Soni Bn, 52 C 482, s,e above , Shrimvas v Balwant, 37 B 
5*3 *5 Bom L R S3* 20 I C 162, Vaithilingam s- Murugain, 37 M 
5 2 9 23 M L J 189 13 I C 2QQ , B tnd iru, v Bindiru, 44 M 260 (1920J 
M W N 7c 8 60 I C 141 12 L VV LI3 39 MLJ 495 , Kamkishore v 

Jainarayan, 48 I A 40s 17 N l R 163 26 C W N 881 49 C 120 20 A L J 

8 s 7 64 I C 782 42 MLJ 80 1922 PC 2 f after remand 40 C 966), 
followed in Rimji v Durg 1, 6 P R 1918, Wiry im v Jiwan, 205 P L R 
1013 19 I C 254 , Chh inga v J11, 6 I l J 174 *9 2 4 L 480 78 IC id , 

Sukhbir v Mangels ir, 1927 A 2152 

(A) Son ibai v Dhanrij, I C C20 (N ) , *t>- also Mareyya v Rama 
laksbmi, 44 M 260 60 IC 141 39 MLJ 495 28 M L T 428 (1920) 

M W N 708 , ste also Bhagwant v Munril ll, 15 C L J 97, leg 7 I C 427 

(*) Ra]imbal v Shanmuga, (1922) MWN 481 

(?) P irshottam v Veniehand, 45 B 754 2380111 L R 227 61 I C 492, 

(k) Ramkishore v Jain iriyan, see above 

(l) Brij Raj v Basant, 1929 A «j6» 
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The person who sets up such a custom is to prove it. 'm) 
Soma other similar rules held admonitory —There are 
some commentators who say that a man should not give away 
his stm in adoption when he is not in distress, and that he 
should not give in adoption his eldest son or one of two sons. 
But these are considered to be merely directory and not 
Imperative. 

The Dattaka-Mlmansd and still later commentaries say 
that a man should adopt his brother's son if available for 
adoption, m default of him he should adopt a utflmda, in his 
default a samhnodaka, and m default of an agnate relation he 
should take one belonging to a different got fa or family. 
But this rule relating to preference in selection has been held 
by the Privy Council to be merely recommendatory, (tt) 

Sub-Sac li- PROHIBITED RELATION 
Prohibition of certian relations for adoption by twice-born 
Classes — Nanda Pandita and bis followers maintain that certain relations 
such as a brother or an uncle, or the son of a daughter, or of a sister, or 
of the mother's sister, or the like, should not be adopted by a twice-born 
person No such rule is laid down in any earlier commentary Nanda 
Pandita deduces the rule from two texts of doubtful import, which are not 
noticed by any mmentator of note, and one of which is said to be a text 
of Saunaka and the other of SAkala, neither of whom is recognized as a 
legislator, and whose nanus are not found in most of tho commentaries on 
positive law, The texts are as follows — 

(t) i 

imwf^ mftcT wfypta: ^r. n 1 

which means,— "A dmghter's son and a sister’s son are made' sons by Siutras • 
among the three tribes beginning with the Br&hmana, a sister's son is not 
(made) son somewhere (or anywhere) 11 — Saunaka 

The second line of this couplet is not found in many copies This 
passage is found, in a book on ritual, the authorship of which is attributed 
to Saunaka, but which on perusal would appear to be a modem production 
It does not profess to deal with law , hut while dealing with the ritual 
of f&ta ka>ma or the natal ceremony, it professes to describe the ritual of 
adoption, and the above pissage and some others relating to adop- 
iton are found after the description of the said ritual In the course of 
describing the ritu il, it is said ifter the formal gift and acceptance have been 
completed, that the boy bearing the reflection of a son should be 

adorned & c , and brought within the house where homa should be performed 

( m ) Sukhbir v Mangeisar, 1927 A 252 

Wooma Dayee v Gokoolanund, 3 C 587 5 I A,^o, 
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( 2 ) i 

*ra?rtft trait 1 

^wr?nft2farr>n^ TTO^f^^nflarsf i 

^^ 5 ?t ft*n 1 m«a: 1 

which means, — “A sonless twicc-bom man shall ox should adopt, a son of a 
Sapwdu or also next to him a son of a Sigotta , and in defmlt of the son 
of a Saqotia, shall or should adopt one born of a different qo/ra, except the 
daughter's son, the sister’s son, and the mothci's sister's son " — Skk da 

From what book of Sak il i’s these lines are quoted by Nand 1 Pandit 1, 
or whether Sakala is the author of iny book, no one c 111 tell 

From the above couplets of Saun ika and S^kdi and the words “btattiig 
the reflation of a son" qualifying the boy, Nand a Pandit 1 deduces the rule that 
amongst the twice-born el isses such 1 bo> should be ulopt< d, as could be 
begotten by the adopter on the boy's motlu r by ippuintm nt to 1 use issue 
in the Kshetraj i form, ind ici ordingly hi prohibits the adoption of the 
relations mentioned above 

Sutherland, the learned trinsl rtor of the Dattaka-Mlmans 1 ind the D itt ika- 
Chandrika, formal ites the rules thus,— Th *t a twice born nun cannot adopt a 
boy when the id itionship between the boy’s mother ind the adopter is such 
that there could h tve been no v did marriage between the adopter and the 
boy’s mother, had she been unmarried This, however, does not correctly 
represent Nand i Pandita’s v ew , for, this rule cannot exclude the rel itions 
whom he h is expressly excluded 

Discussion as to there being any such binding rule— If whit N mda 
Pandita says be incepted as mthoritative ind imperative, then the utmost 
that c in be s ud is, that the relations to be avoided ire onlj those enumerated 
by him If on the other haul, it be open to us to ex immc the toxt with a 
view to see whether then 1 m> binding mle prohibiting the uloption of my 
relation, then the question i miiot but be mswered in the negative, as has 
been done by the hull Bench of the Allahabid High Court (0) for the following 
reasons — 

(0 The abov.. text of Saunaka does not embody any command or 
in the language of the Mimans\ but it is merely 1 statement of facts, or what 
is called in Sanskrit a $fTrTT<§^I^. I As legards the words “beating the 
reflection of a son ” forming an adjective of the boy who has already been 
formally given and accepted, they c in fairly be taken to indicate only the 
effect of the ceremony already performed , but they can by no means imply 
the meaning forced upon them by Nanda I’andita, who has rather evolved it 
out of his innei consciousness, than from the n itur il miDort of the words 

(2) Then as to Slikala’s text, it should be observed in the first place, that 
the object of the text is not to lay down who shorld or should not be adopted, 
but to declare who should be adopted first, who next, and who last or in 
other words the order of preference in the matter of selecting the boy to be 
adopted It says, you shill or should adopt from amongst the Sipmdas , in 

(o) Bhagwan Singh v Bhagwan, 17 A 294 , See p 240 foot note (,?) 
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their default, from amongst the dist wit Sa^otias or agnates , and in default 
of agnates, from amongst those belonging toa different Wt>a such as cognates , 
then follows the exception, " except the daughter's son, the sister’s son, and 
the mother’s sister’s son’’ Now the question irises, to whit does the 
exception rel ite J It admits of two constructions, one of which is logical 
(^faPTT) and the other gramrn itical 

If the text be construed l equally or h iving regaid to its true Intention, the 
rule may be put thus—" If 1 saptnd 1 is tv ul ible for adoption you shall or 
should not adopt a distant sas;olta or ignite, ind if an agnate is available for 
adoption jou shall or should not adopt one belonging to a different gotra or 
f imily, ( xcc pt the d uightcr’s son, the sister’s son, or the mother’s sister’s 
son,”— th it is to s ij, the (1 mglitei’s son, the sister's son, ind the mother’s 
sister’s son, though bi longing to a different t otra , may be idopted although 
there may be in agn ite iv ul ible foi adoption thus, the exception relates to 
the ordtr whn h is the subject of the mlc And this construction is consistent 
with what is 1 nd down by ill the sages dealing with positive law For, they 
recognise the twelve kinds of sons , therefore . d mghtcr's son may according 
to them, be the son of the m iternal gr mdf ither, as Putnl h'putta or appointed 
daughter’s son, or as Kanina or m ud< n d mghter’s son Hence there is no 
reason why the same daughter's son c moot be his m item il grandf ither's son 
as Datta/a or given son therefore. Consistently with whit is necessarily 
implied by these well-known li gislators, Sak d * c innot be t'ken to prohibit 
the adoption of "the daughter's son” who has been declared to be most 
eligible is jx subsidi irv son under the n mv of Pwnfil p it) a decl ired to be 
equ il to the lu/asa or r< al legitim ite son,— ind consequently, of "the sister’s 
son and the mother’s sistci’s son ” 

Next, if the text bo constined jam mat u Ply, th< n the exception is to be 
connected with the verb “ \hilli or should ulopt,” md the text must be put 
thus "Indcfmlt if in ignate, lie sha 1 ! or should adopt one belonging toa 
different qotra cxi ept (or but not) the daughter’s son, the sister’s son, and the 
mother's sister’s son,”— therr fore the prohibitory proposition or sentence must 
granunahtdlly be foinaed with the verb “ shad or should idopt ” as used in 
the text, and must sfmd thus,— "But he shall or should not adopt the 
daughter’s son, the sister’s son, and the mother’s sister’s son ” 

It should, however, be borne in mind in this connection, that the Privy 
Council have declared the rule propounded by Sakala relating to the order 
of preference, to be directory onl> (/) Therefore, although the word q i ' gtfa 
in Sakala’s text may, having reg ird to its form, mean either shall o' should 
idopt,” it must now be t iken to mi in “should adopt” consequently, 
the veiy same word qT^fqcT or “should adopt” being grammatically 
connected u ith the exception, the prohibitory sentence must mean, "But he 
should not adopt the daughter’s son, the sister’s son, and the mother’s sister’s 
son” — that is to say, the exception ilsomust be a precept of moral obligation, 
like the rule In this connei tion the following Sanskrit rule of construction 


(/) Wooma Dayee « Gokoolanand, 3 C 587 5 I A 40 
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should be borne in mind, namely or "1 

word once pronounced can convey only one morning ” hence, although the 
word may mean either " shall adopt” or " should adopt”, it being 

authoritatively settled by the derision of the Privy Council that it means 
14 should adopt” in connection with the rule, it c mnot but bear the same mean- 
ing when grammatu illy connected with the exception 

This interpretation ippears to be unexceptionable and unass ulablc from 
a Sanskritist's as well as 1 lawyer’s point of vu w its t orrcctncss, however, 
depends upon the view adopted by the Privv Council, of the ruli relato g to p 
the order of preference for adoption And the view t iken by the Judicial 
Committee appears to bo supported by the hi im ansi Those who feel 
curiosity to study the subject with details, arc nfi irad to J umim’s Mirmns'i 
with Sav ara-sv'imi’s BhWija, (q) and spu 1 ally I o 

or "the topic of rt commend ilioni in the foim of imper itivc mlcs (/) In this 
topic is discussed the question, whether punpN like tie following are 
imper itive or only rrtomim nd aton, namely, , or "A 

sacrifiual post is m ide of f the w ood of J tin IMumsira tut, At ” mil the 
conclusion armed it is, that it is nu rt !y rt< omnae nd iloi) , urn * f the re ison 
assigned being ^cT "the improb dulitv of the precept bung 

imper itive, and the prob ibility e f its bean,, a ruemmend ition " A surifiei j 
post is but a meins to in end, it is ne 1 essary foi tving the animal to be 
sicrifeed my strong wood w otild be suflu lent for t' e purpose, therefore 
the ibove preeept is intti preteal tube 1 rei ommi nd ition onl) Small irly, 
an adopted son is only i me ms to an e nd, ind the dneetion th it a brother’s 
son if avulablc shouhl be idupt< d, m his de f mil 1 w ipindi, ind so on, — is, 
for simil a rre isons, merely recommendatory I he tuith is, that there arc 
Various reasons for considering i rule to be rnommuad atory only or 

a nd not imperative f%f%r or xn^Tg ) — ■ ^7*^7^ or " a 
precept with the reason for it,” being only one of the tests for disCrimi 
nating it as directory and it is impossible for an imbi ised and unprejudiced 
mind that is versed in Sanskrit 1 aw, to find f atilt with the rational View taken 
by the Privy Count il, of the rule rtl iting to the order of preference for adop 
tion, and with its coroll iry that the exe e ption to it is of the same character 
with the rule, h tving regard t a the 1 ingu age of the text, and to the rules of 
construction 

(3I It is conceded that the adoption of the alanghtcr’s and the sister s son is 
Valid amongst the sadra r (s) hrom this it m iv, act ordmg to Sanskrit rules 
of construction, be, very fairly infernal that such adoption amongst the twice- 
born classes is only censured and not absolutely mte rdte ted But the Bomb ay 
High Court, relying on a hasty conclusion e oane to by Sir Raymond West, an 
eminent Judge and Sanskritist, gets rid of that e ireumstanee by observing 

(q) Ch 1 , Pada or Section 2, and Ch XI 

( r) Ch I, 2, 19 et seq 

(s) (Santt Chains of U P follow thisj Makhani v Kanhaiya, 85 I C 303 1 
1925 A. 688. 
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that "the Hindu Law regarded the sudras as slaves, and their marriages as 
little better thin corn ubmige " (t) With great deference to Sir Raymond, 
it must be s ud th it the above proposition is entirely erroneous, for, the 
Smritis or Codes of Hindu law did not regard the sub as as slaves, and their 
marriages as concubinage 

According to tl e Smritis, every man is by birth a sitha , it is by learning 
the s ured literature, that a man becomes twiee born The privilege of study- 
ing the sured litenture is, no doubt, denied to the sttdias as well as to the 
femalt s of the so-tailed twice born classes But the status of being twite-born 
depends on the i< quisition of know ledge of the sacud literature Mann (u) 
orduns th it 1 (wue-burn min sh ill abide with the pret c ptoi , and study the 
the Ved is for tlm ty-si* ye irs or a h ilf or 1 qu irter of that period, or until 
knowledge of the s ime is icq ured The 1 onscquence of omitting to do the 
u itne Is thus declared by M inn (w) 

^ I 

s sffajf * w 11 *15 \ I 

whuh meins, — "fhit twueborn naan, who without studying the Ved is, 
ipplits diligent ittcntion to anything else, soon fills <vcn when living, 
togf ther with his descendants, to th* i ondition of i uiha ’ Henu the milts 
of the twice born disses, who lnvt no knowledge of the s icred literature, 
are like their fern lies, in the same category as utdm r, 1 f , they rem un sue h 
as they tre by birth I he mijority of the so 1 ailed twite born eltssi s hive 
accordingly become long since reduced to the position of \udras by reason of 
neglecting the study of thi Ved is from gener ition to generation It follows, 
therefore, that 11 cording to the Smritis, the w id a law should be applic ible to 
them who are twite born by rouitesy only, and hold tin position of sudm\ Our 
Courts of Justice ire called upon, therefore, to enquirt, in every snch c ise, 
whether the so-ca'led twice-born litigants are really so, before ipplying to 
them a rule different from th et applicable to the stilrat , and in ninety-nine 
cases out of a bundled, it will be found that the parties, though twice-born by 
courtesy, are really \dtiai by qu ihfic ation There are, no doubt, some modern 
fibrieitions e died Ufa Put Anas, and concocted for the purpose of avoiding 
thp foregoing evil consequence propounded by the Smritis, — which say that 
the study of the Ved is for a long time is 1 practiei which is to be eschewed 
in the K ill ige(ro) and accordingly a f iree of the Vedio study for 1 day or two, 
Is now mide when the nfanayaua ceremony is nonundly performed, and 
fittingly callid investiture with the sacred e ord, though it really meant com 
mencement of the study of thi Ved is, the liter il import being taking (a boy 
md handing him over) !o ta teicher of the V edit literature) But these 
spurious books forged and thrust into prominence by the Pandits of the Maho- 
medan period for the benefit of the unlearned members of their class, cannot 


il) Gop 1) ’ H mm mi, 3 B 271 C-’Sg' 
(u) Ch HI, verse I 
ik) Ch 11 , iCS 
iw ) See ante, p 10 
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be regirded as my authority by i Bntish Court of Justice The Put thins and 
specially tlie Upa- Pin if nas ire no authority in hw I he Courts of Justice are 
to be guided by the Smritis _nd the ancient customs only, is is declared by 
Yajmvalkya ( ii, 5) while defining i cause of action, thus — 

*rokrof«icT. 1 

^ W *ivstt m cTcT 11 1 1 

which meins,— "If 1 person wronged by others in a wiy contrary to the 
Smritis or the customs, eomphins to the king, that is a topu of litigation ( or 
cause of action) ” Our Courts of Justice, if rightly'advised, will not listen to 
an unreal distinction, although the degenerate Brahmanas by courtesy might 
be loudest in idv incing their pretension to a filse and artificial superiority 
A perusal of the Smritis will convince the reader that the Suicas is such 
were not regarded is slaves Any person whether Buikmata or Suita might 
be a slave in the recognized modes such as capture m wir, or sale by the 
father (r) While dealing with the modes of acquiring subsistence by the 
different cl isses, M mu says, that a S ait a is to subsist by serving the twice- 
born clisses, or by the pr ictice of mech imeal \rts Bat is this service the 
same thing as slavery ? Not 1 word to th it effect can br lound in the Smritis, 
though no doubt the holders of servuc are comp ired to dogs, to wh itevcrc3stc 
they may belong Then is however, a passage in the Brahma Pmii/ta, which 
depicts the Silvas subsisting by scivk e, is si ives, and that is the only slender 
basis on which is founded the conclusion that the Hindu law regards the 
Sit has is s'ivcs But that p issage does not inply at all to the Sudcas practis 
ing the mechanic il irts Besides, si ivery has been abolished within living 
memory, although the importation of slaves into British India, and the recogni- 
tion of si ivery by Gqvcrnmcnt officials, were prohibited by earlier Enactments 
slavery was abolished in i85o A D by the Indian Penal Code Therefore if the 
position of Swtras had been th it of si ives under the Hindu law, that state of 
things would have continued down to the abolition of slavery , but has any one 
ever heard that the genenl body of the Suit as or any section ,of them was thin 
emancipated 5 The British Government has undoubtedly emancipated the people 
from moral thr ildona But no particular caste of Hindus was under physical 
thraldom at the time slavery was abolished, though there were certainly some 
Hmdu slaves whose caste is unknown, that were liberated by legislation 

The Hindu legislators were anxious to provide every man with a source of 
maintenance, ac< ordingly they ord lined that the illegitim ite son of a twice- 
born man by a 9 nit 1 worn m not married by him is entitled to maintenance from 
his estate ind as regards S« ha they provide that an illegitimate son may, by the 
Sutra fither’s chon e, get in equ d shire with 1 real legitimate son of his, and 
that ifter his de ith, he is to get a h llf sh ire in comparison with what is obtained 
by his legitim ite brothers , and that in def mlt of legitimate heirs down to the 
daughter’s son, he m ly get the whole property Now it should be observed 
that Sahas were all poor men at the time when the ibove rule was laid 
down the only property they might leave behind them would be d dwell- 
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ing house, and if he pr ictised any mechanic il art, llso the tools of such 
art Consequently a Saba's illegitimate son by getting even his whole 
property, obtained codsideribly less than a Bnhmana’s illegitimate son who 
was entitled to mnntcnance It is difficult to appreciate the process of 
reasoning bj which, from the ibove provisions for the benefit of a Sadia's 
illegitimate son, any inference can be dnwn th it the marn lges of Sulias 
are licensed concubinage Yet thit is the only ground upon which that 
remark of Sir Raymond’s is founded there is nothing else in Hindu law, 
which can even remotely lend any support to such a disparaging view as 
that If we turn our attention from the I ivv books to the actual usage 
amongst the Hindus, we do not Hnd anything peculiar to the Stifras, that 
may justify that contemptuous conclusion On the contrary, having regard 
to the actual practice, the dispiriging fern irk might be applied to mirriages 
among the Nair Brihnunis in the Decc in , and also imong a cert un section 
of Bengib Brihnunis by courtesy, who used to p iss through the ceremony 
of marriage with scores of women, sometimes exceeding a hundred, though 
they were too poor to provide even one of them with maintenance and 
residence 
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Besides, it is difficult to underst ind the logn tl sequence htfwcen the 
adoption by Sadias of their d mghter’s md sister's sons, ind the fict(tVen 
if admitted to be coriect) of the Hindu 1 nv reg irding Sadia marriages as 
concubinage If the Hindu 1 nv hid provided no prohibited degrees for 
marriage amongst the Sabas, and hid lllowcd them to marry their daughters 
ind sisters, then md then only i oiilil the distinction hive been accounted 
for in the m inner lttemptcd to 1« done bor, in the prurient imagination 
of N md i P mdit i ind the like, the idoptcd son is to be tapible of being 
begotten by the adopter on the son’s natur il mother, by appointment to 
raise issue, merely for the purpose of justifying the prohibition propounded 
by him, for the fir^t time 

For, even u cording to him, the fiction of adoption, is not, th it the boy 
is begotten by the idopter on the boy’s n itur il mother Because if that 
hid been so, the boy ought to hive ret lined his rel itionship to his n itural 
mother md her rcl itions On the Contrary it is idnnttcd on ill h mds, that 
the re tl fiction of adoption is, that the boy is begotten by the idopter on 
his own wife, and it is on that footing that the adopted son’s right of 
inheritani e from the idoptive mother and her rel itions has been recognized, 
and th it from bis nituril mother ind her relations, denied to him In per- 4 
forming the Plrvina Sraddha he is to offer Pindas or obhtions to his 
idoptive mother’s sires, not to those of his n itural mother (y) So the pro- 
hibition is utterly incosistcnt with this theory of edoption, now universally 
accepted 
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(4) I here is a text of Yami, which appears to support the adoption 
by a twice-born person, of his daughter's son — 


(ji) Dattaka-Miminsh, Sanskrit vi, 50 



C. IV, S. r>, SS. il ] PROHIBITION OF CERTAIN RELATIONS 239 


*133* * * fi 1 

crerfafaftwrf ii 

which means, — "The Homa or the like ceremony is not (necessary) in the 
case (of adoption) of the daughter’s or the brother’s son, by the veibal 
gift (and acceptance) alone, that is accomplished this is declared by the Lord 
Yama ” — This text was relied on by some S istris of Bomb iy in 1821 A D , who 
were consulted in the case of Huebut Rao (s) It is not to be found cited in 
any commentary of note , but Pandit Bharat Cliandn Siromani used to repeat 
it to his pupils, and it is also cited in some unimportant works on adoption (a) 

This text, however, is not found ,n the Code of Yama, such as is now extant 
and published, it does not contain a single passage on positive law, nor Jo 
the published Codes of Vrihaspati and Katyuy ina , dthough numerous texts 
from them are cited by commentators on positive law, none of which are 
found in the published editions Another text of Y inn, cited in the 
Dayabhaga/(J) wis the subject for considi ration by a Full Bench of the 
Calcutta High Courtfr) and the le irned judges were inxious to see the 
context for the purpose of ascertaining the true meaning of that text, ( d ) 
and the author of this treatise was consulted and asked by in eminent 
judge of that Bench to procure the Code of Yami I he author saw Pandit 
Bharat Chandra Siromim on the subject, but he said that the complete 
Code of Varna containing the chapter on positive law he had never seen, 
and could not be found anywhere, so fir as he was aw ire Hence the 
above text cannot be supposed to be spurious, simply bee iuse it is not 
found in the published incomplete Code of Yami, it seems to hive been 
traditionally known in the S inskrit hw schools, when one finds it cited by 
the Bombay S istris and a Bengdi Pindit 

Nor cm it be ( ont nded th it this t< xt of Ymn should be construed to . 

The text can 

reftr to the Sub is only, and not to t nt twin bum cl isses Be c mse, in not be con 
construing passages of 1 iw, one must tike into consideration the religious tended to 

disability of the SuJ/as undtr the Codes, to whom the privilege of per- Smlris* only 
forming sacrifices was denied see Jaimim’s Mim)ns\('r' under the topic of 
incompetency of Sulras to { eiform sacrifices or XJR 

| This view is entertained even now, with this difference only, that 
certain modern writers say that the Homa and the like ceremony may be 
performed by the Suiras, vicariously through the Br\hm\na priests But 
the Calcutta High Court and the Privy Council have held that this modern 
view, however benefici d and profitable it might be to the Brihmimcal cl iss 
subsisting by priest craft, is not binding on the Subas, who may, therefore, 
validly adopt a son without performing the Homa ceremony ( f ) 

(s) 2 Borrodule, 75, '80 

, a) The Pandit’s compilation, called Dattaka-Siromam, pp 45, 92, 244 
and 246 

(b) Ch XI, Sec pira 37 

(c) Raikisore v Gobind, 1 C 27 

(d) 1 C 27, 38 

(e) Jaimim’s Mlmknsh, C, l, 24 et seq 

(f) Behari Lai v Indur, 21 W R, 28^, affirmed by Privy Council , Tndro* 
morn v Behari Lai, 5 C 770 , Asita v Nirode, 20 C WN 901 35 I C 127 
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(5) Nanda Pandita was neither a lawyer nor a judge, but merely a 
Sanskritist and teacher of the sicred literature, and the above prohibition 
may be fairly taken to be intended by him as directory only, and a rule of 
the Law of Honour Nor does he 3iy that an adoption made in contraven- 
tion of that prohibition is invalid, as he has done in respect of another rule 
see his Dattaka Mimlnsl v, 56 

Discussion academical —This discussion as to authority 
of Dattaka-Miinansii is no longer of p actical impoitance to 
lawyers , since the Judicial Committee has held that as 
Nanda Pandita’ s view has been adopted and acted upon by 
all the High Courts for 80 or 9) years, it is incompetent 
to a Court of Justice to treat the question now as an open 
one (g) The Judicial Committee has said that ‘‘the Dattaka - 
Mini insd is undoubtedly a high authority on the law of 
Hindu adoption and is treated with respect ”(/i) 

Nanda Pandita’s rule as taken by Courts.— The prohi- 
bition is not followed in the Punjab , (t) nor m Madras 
where the adoption of the daughter’s and the sistei’s sons has 
been declared valid by custon amongst the Brahmanas, (j ) 
but the adoption of the son of the daughter of an agnate 
relative has been held invalid {k) 

Nor did the prohibition obtain m Bombay before 1879 A D., 
when, however, the adoption by a Btahmana, of his daugh- 
ters son was decla ed invalid ,(/) but not the adoption of 
the father’s first cousin, (///) nor of a half brothei, ( n ) nor of 
fathers sistci’s son (0) The prohibition is not respected by 
persons adopting in the Kritnma form in Mithila. 

In the Not thJVest Ptovinces the adoption by a Bohia 
Brahmana, of hi* sister's son has been held valid according to 


(e) Bhagwan v Bh3givan, 26 1 A , 153, t66 21 A 412 
(h) Puttu Lai v Parbiti, 37 A 350, 3G7 19 C W N 841 
( 1) See Lala Rup v Gopal, 13CWN 920 10CLJ 58 19 M L J 548, 
Shona v Nanak, 9 I C 36 4PWR 1911 , see p 244 foo’ note f l) 

(j) 9 M 44 , Sri Vadrevu v Ryili, 43 M 876 , in this connection see 
Kanhai v B> 1) , 40 A 487 45 I A »8 22 C W N 914 i<; M [, J 439 16 
ALJ 825 28CLJ 394 5 Pit LW 294 47 IC 207 20 Bom L R 1048, 
see p 244 foot note ( l ) 

(it) Mtnikshi v Rimamda, n M 49 
(!) Gopal s» Hanmint, 3B 273 

(m) Mallappa v Gingwi, 43 B 209 49 I C 517 21 Bom L R 17 
(ft) Gajanan v Kashinath, 30 B 410 28 1 C 978 17 Bom LR 172, see 
also Biswanath v K dtcharan, 27 C L j 119,125 46 1 C 246 in which adop- 
tion of daughter’s d lughter's son is held v did 

(*) Ra«p Krishna v Chimanji, 21 I C 34 15 Bom L R 824 
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custom (p) and in the Full Bench case of B hag tv an Sing, 

(q) it has been held by the Chief Justice Sir John Edge and the 
majority of the Judges of the Allahabad High Court Hat 
Nanda Pandita’s rule ought not to be enforced, and that the 
adoption of the daughter's son and the like is valid amongst 
the regenerate classes. But this decision of the majority has 
been overruled by the Judicial Committee, as has already been 
noticed, according to the maxim — Commums error facit jus. 

(r) But the same High Court has held that adoption of sister’s 
son is invalid. (j) 

In Bengal there is no recent reported case on the point, 
but there were several early decisions m conflict with each 
other. Here a person’s daughters and sister’s son being 
entitled to inherit his property even when he dies joint with 
his co-heirs, in preference to near agnates, the question would 
not arise in many cases, m which the daughter’s and the 
sister’s son as such would succeed, even if their adoption be 
invalid, — and this accounts for the paucity of cases. In a 
case which came up to the Calcutta High Court in second 
appeal, but ended in a compromise, a Brahmana had adopted 
his sister’s son and died leaving him and a widow and also a 
Will, and then the adopted son died during the widow’s life- 
time leaving sons, and thence aro^c the litigation between 
the reversioner and the sister’s son’s son 

The existence of usages to the conti ary, proves that 
there was no restriction such as is propounded by Nanda 
Pandita If the works of Nanda Pandita and his followers 
be thrown out of consideration, there is nothing else that 
may suggest to a student of Hindu Law the existence of any 
such restriction. 

Conclusion as to prohibited relations for adoption — 

It should be observed that Nanda Pandita expressly prohibits 
a brother, an uncle, and a daughter’s, a sister’s, and a mother’s 
sister’s sons, of whom the last three only are to be excluded, 
accoidmg to the texts of Sakala and Saunaka , and Sutherland 

(» Chain v Parbati, 14 A 55 
(</) Bhagwan v Bhagwan, 17 A 294. 

(r) See foot note (g) p 240 
CO Raghunath v Kishen, 28 I C 854 
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lays down the rule that a boy whose mother is prohibited for 
marriage to a man by reason of relationship, cannot be 
adopted by him. It is very difficult to say what is the effect 
of the Judicial Committee’s decision in Bkagwan Sing’s case, 
on this rule, since the ratio decidendi of their Lordships’ 
decision in that case may be contended to be applicable even 
to this wide rule enunciated by the learned translator, 
although it is not legitimately deducible from what Nanda 
Pandita says on the subject Because, right or wrong, 
Sutherland’s rule has been reiterated by most text-writers on 
Hindu Law as well as by the Judges of the highest tribunals 
in many cases, though it appears that there is only one single 
case in which an adoption has been pronounced invalid by 
the application of this rule propounded by the learned 
translator. (/) 

The learned Judges appear to have rejected Sutherland’s 
rule by refusing to accept the glosses adding to the Smritis of 
Sakala and Saunaka — agreeably to the observation of the 
Judicial Committee in the case of Sri Balusu v. Sri Balusu, 
namely, that although — “Their Lordships cannot concur with 
Knox ]., in saying that their (of Dattaka-Mimansa and 
Dattaka-Chandnka) authority is open to examination, explana- 
tion, criticism, adoption, or rejection like any scientific 
treatises on Euiopcan jui isprudence,” — yet,— “So far as saymg 
that caution is required in accepting their glosses where they 
deviate from or add to the Smritis, their Lordships are 
prepared to concur with the learned Judge.” (//) 

The Judicial Committee has subsequently laid down 
“that Nanda Pandita in the ‘Dattaka-Mimansa’ extended 
tc adoption by females the rule of Hindu law that no one 
can be adopted as a son whose mother the adopter could not 
have legally married, an extension by Nanda Pandita which 
is not besed upon the authonty of any of the Smntis or 
Institutes of sages ” (v) 


(/) Min tkshi v Rtminindq, 11 M 49. (F B) 

(») 26 I A in, 132 22 M 198 3C W N 427 

{*/) Puttu ?' Pnrbati, 37A 3^9* 3^7 19 C W N 841 22 C L J 190 42 
I A 155 n A L J 7 2\ 29 M L J 63 1780m L R 549 29 1 C C17 
but see, Krishna v Ka] , 1929 O 4C9 
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The view of the Allahabad High Couit has already been 
stated, (w) 

In Bengal, as has already been stated (r) there are no 
recent decisions on the question of prohibited relationship for 
adoption. The Patna High Couit, m a case in which the 
parties arc governed by the Bengal School, has held that 
adoption of step-brother is invalid (j») 

But the Bombay High Court have, on a icview of all the Bombay 
cases bearing on this subject, come to the conclusion that the 
rule that — “a man cannot adopt a boy whose mother he 
could not have legally married”— is confined to a daiightei ’s 
son, a sister's son, and the mothers utter’ <, son, who aic 
specifically mentioned m the text of Sakala (r) But the adop- 
tion of a sister’s son is valid among the Sudras (a) and sister’s son, 
hence, among the Leva Patidars of Gujrat wh ) arc Sudras (fi) 

The Vmidha S ambandhn rule is confined to the three 

cases, namely, of daughter’s, sister’s, and mothei’s sister’s 

sons and hence the adoption of a wife’s brother is wlfcS brother 

valid among Brahmins governed by the Bombay school m d ^^' s 

the absence of any custom to the contrary. ( c ) In Bombay 

the adoption of daughter’s husband is valid, (d). 

In a later case the Bombay High Court ( e ) has held bKaiwr 
that a widow can adopt her husband’s bi other Itiscunous 
how the most elemental y principle of the law on adoption 
was not drawn to their Loiddups’ notice. The adoption by 
a widow is not for her benefit but for hei husband and a boy 
adopted by the widow is to be deemed the son of he. deceas- 
ed husband. So the result of the decision is that abr other 


(10) Supra p 241 

(y) Rijen/raz< Gopal, 7 P 245 192Q P 51 P C in 10 P 189, 

(i) Rim v Gopal, 32 B 619, see ilso Yamtnva v Laxman, 3 6 B 533 ' 16 
I C 180 14 Bom L R 543, Walbai v Hetrbu, 34 B 491 , in C P — 
Pralhad v Mahadeo, 21 I C 266 9 N L R 130, adoption of sister’s son 
among Desbastha Brahmins— Bhau v Han, 25 Bom L R 411, Subrao v 
Radha, 52 B 497 >928 B 295 

(a) Subras v Radha, 52 B 497 1928 B 295 

(b) Kahan Das v Jivan, 25 Bom L, R 510 

(c) Prahlad v Mahadeo, 9 N L R 13° 21 I C 266 

(<J) Sitabai v Parvatibai, 47 B 35 24 Bom L R 748 

(«) Shripad v Vithal, 49 B 615 27 Bom L R. 674 1 89 I C, 157 1 * 9 2 S 
399 . 
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can adopt another brother as his son , a fiction most revolting 
to the sentiments perhaps of all nationality. The adoption 
of a brother is the first thing prohibited by Nanda Pandita. (f) 
Their Lordships have relied on a decision of the Privy 
Council and another decision of the Allahabad High Court 
which have no beai mg on the adoption of a brother. The 
Bombay High Court, however, prohibits the adoption of 
mol he/s sis teds son, (g) but the same High Court allows the 
adoption of mother’* son 

The adoption of daughters son and sistei’s son is valid 
by custom among the Mahai ashtra Brahmins of Nagpur. (, h ) 
Among the Br&hmins of the Andhra portion of the Madras 
Presidency it is as m the southern districts. (/) The adoption 
of brother’s daughter’s son is valid by custom (j) 

The Patna High Court also has held that among the 
regenerate classes, the adoption of a daughter’s, sister’s or 
mothei’s sister’s son is invalid (k) 

In the Punjab it has been held that adoption of daughter’s 
son is invalid, (/) but it is permissible among the Kashmiri 
Brahmans, (in) and among the Khatris of the town of 
Amritsar. («) The adoption of a daughters son cannot be 
taken in the dattnka and hence relationship does not, like 
knUima form, extend beyond the personal relationship of the 
paitics to the adoption (o) 

An adoption of a sistei’s son is valid among the Sudras of 
the Punjab This applies to the Jats also (/) Among the Sausi 
Jats of the Gujranwala Tashil, a person may adopt his daugter’s 


if) Se'P 332 

(g) Ramchandra v Gopal 33 B C19 10 Bom L R 948 

(ft) Jogesh ir v Pandurang 7 N L J 8a 78 I C 840 1924 N 73 
(tj Vi-avasundara v Somasundara 43 M 876 59 I C.C09 
(j) Sooratha v Kanoka 43 M 857 13 L. W 245 59 I C 585 
(ft) IshWari v Rat Han, 6P 506 1927 P 145 

(l) Baldes v. Ram, 13 L 126 , Gopi v. Malan, 48 1 C 373 106 P R, 1918, 

Parmanand v Shiv, 2 L 69 59 1 C , 256 21PLR. 1921 15 PWR 1921, 
Tansukhn Som, 1930 L 391 

(m) Ikbal v Rajendra 31 O C 276 48 I C 767 5 O L J, 701 

(h) 2 L Cg, abeve 

(0) Mela v. Gur,3 L 3C2 F B 1932 L 433 . Uggar v Khushi, 1939 L 
. Bri J v • S'lanbo, 113 P L.R 1908 53 P W R. 1908. 

If) Hira v. Shibu 6 L, L. J. 44a 
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son, only if the person adopted is a collateral or is of the 
same Got as the adopteiV?) 

Sub-Sac m— CASTE OF THE BOY 

The adoption of a boy belonging to a caste different from 
that of the adopter is not forbidden by the Smritis There is, 
however, a passage in the alleged work of Saunaka, already 
referred to, recommending adoption within the caste , and 
providing that an adopted son belonging to a different caste is 
entitled to food and raiment only and not to a share of the 
property, as he cannot serve the spiritual purpose. The caste 
exclusiveness has become so rigid now, that an adoption of a 
sen known to belong to a different caste, is impossible at the 
p esent day. {/) But it is held that a Sudio adopter belong- 
ing to one sub-division, can validly adopt a boy belonging to 
another sub-division of the same caste (s) 

In an unreported case from Sylhet the Calcutta High Court 
upheld an adoption of a Kayastha boy by a man of the Shahoo 
caste, by reason of there being the usage of intermarriage 
between these castes. 

Bub-Sec iv— AGE AND INITIATORY CEREMONIES 
Smritis do not limit. -Neither m the Smntia nor in the 
commentaries on general law is there any restriction either as 
to the age of, or as to the performance of any initiatory 
ceremony upon a person, which limits his capacity for being 
adopted. 

Wanda Pandita —But Nanda Pandita cites a passage of 
the Kalika-Purana, a modern production called Upa-Purana, 
laying down that a boy who has completed the fifth year, ot 
one upon whom the tonsure has been performed, though he 
may be within the fifth year, cannot be adopted. Nanda 
Pandita, however, construes the passages to mean that a boy 
whose age exceeds five years cannot be adopted, and that one 
withm that age may be adopted though the tonsure has been 
performed upon him, but in that case the additional sacrifice 
of Puttreshti must be performed 


(V) Labha v Raman, 9 L. I 

(r) See Naram v Shiam 25 I C. 45 * 17 O.C i 83 

(s) Girlsh v Mahomed 25 C W. N. 634 , $hib v Ram 4 6 A. 637 
690 i 1935 A. 79 . 


23 A L J. 
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The above limitation is another innovation introduced for 
the first time by Nanda Pandita, uselessly fettering the 
freedom of action of persons in a matter which is, as it ought 
to be, left by the Smntis to their discretion 

Dattaka-Chandnka —In the Dattaka-Chandrika, the 
passage cited from the Kahka-Purana is declared spurious , 
but a new restriction is laid down to the effect that the age 
should not exceed the primary period for the ceremony of 
investiture with the sacred thiead, which is the eighth year 
for Brahmans, the eleventh foi Kshati lyas and the twelfth for 
Vaisyas , and that a Sudia may be adopted if unmarried In 
case of adoption of an adult his assent should be taken (r/) 
But it is worthy of remark, that for the purpose of affilia- 
tion an infant of tender age, whose mind and affection arc yet 
unformed is preferable. There should also be such a difference 
m the age of the boy and the adoptive paicnts, that the 
foimcr may look like the son of the latter But all this 
should be left to the discietion of the poisons concerned , no 
ngid rule is dcsuable. 

Case law —The Courts, howcvei, are disposed to leject 
these rules, but at the same time they appear to lay down 
that a twice-boin boy may be adopted if the ceremony of the 
investiture with the sacred thread has not actually been 
performed upon him, and a Sudra, before his marriage. (/) 
The pciformancc of the Upanayana ceicmony, of the boy 
is an absolute bar to the adoption in the Benates school. (//) 
The adoption after investiture of sacied thread among 
Kashmiri Brahmins domiciled m the Punjab is, however, held 
valid by custom. ( v ) But thcie is no such restriction in the 
Punjab, or in Mithila as regards Kritrima adoption. 

It is also held in Madias that according to custom 
amongst the Brahmanas the adoption of a boy of a same 


(>/) Chandriki, Sutherland's Ed, Syn , and Note viii 


U) Gopi « Kishi, i £27 A G34 see also foot note < l ) abovi 
(v) Durga v Shambhu, 29 C W N, 10G P C. 
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gotra, after upa-nayana or investiture with the sacred cord, 
is valid, (w) 

The Bombay High Court has expressed an opinion thot Bombay, 
the fact that an adopted son is older than the adopting mother dde/than 
does not invalidate adoption , (x) and it has now been held ado P ter - 
that he may be older than the adoptive father. ( y ) 

But it has been held by the Punjab High Court that a Mamed boy. 
married boy cannot be validly adopted among any class of 
Hindus. (2) The same view is observed in the Benares 
school , (a) the Madras High Corn t holds the same view , ( b ) 
but m Bombay, a married man with children may be 
adopted. (1 c ) 

It has been held that an adoption of an infant in arms Agarwallas. 
is not illegal, ( d) and that amongst Agai wallas the age 
of the boy for adoption extends even to thuty-cwo years, (e) 

It is held that, in the absence of any proof of custom, 
married Manvari Brahmin cannot be validly adopted (/) 

Amongst the Jams there is no restriction of age or -jii ns , 
marriage of the boy. (g). 

Sec. Q- CEREMONIES NECESSARY 

Giving and taking —The ceremonies of giving and taking Actual giving 
are absolutely necessary in all cases. These ceremonies must absolutely 
be accompanied by the actual delivery of the child , syrnbo- necessary 
lical or constiuctive delivery by the mere parol expression of 


(w) Vir.raghaviv Ramalingi, 9M 148 (F B) 

(x) Gopal 'i Vi sb nu, 23 B 250 

(y) Balabuw M ihadu, 48 B 387 80 I C 529 19238 349 

Hin j Hard it, 47 P E R (1923) 6 1 I C 7 Gj , 1923 E. 26 

(а) Krishna v Deolia, 44 I C 928 (N ) 

(б) Somasekhara v Mihadeva, 53 M 297 1930 M 496, Lingayya v 

Cheng damm il, 48 M 407 47 M E J 776 20 L W 959 1925 M 272 , 

Janakiram c Venkiah, 11 I C 383 10MI.T 21 

(c) Dharma v. Ramkrishna, 10 B 80 , see Manikb it Gokuldas 49 B, 520 
87 I C 816 1925 B 363 

(d) See Bejoy v Mathuriya, 56 I C 97 (C ) 

(e) Dhanraj v Soni Bai, 52 C 482 52 I A 231 49 M L J 173 27 Bom 
L R S37 23 A L J 273 21 N E R 50 87 I C 357 1925 PC 118 

(f) Phul v Gobardhan, 1929 A 739 

( g ) Asharfi Rup, 30 A 1 97 , 0/1 appeal 32 A 247 6 I C 272 37 I A 93 
14 C W N 54$ • 11 C L J 434 20 M L J 439, Jamunabai r Juharmal, 
56 I C 81 (N ) 
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intention on the part of the giver and the taker, without the 
presence of the boy is not sufficient. ( h ) Nor are deeds of 
gift and acceptance executed and registered in anticipation 
of the intended adoption, nor acknowledgment, sufficient by 
themselves to constitute legal adoption, in the absence of 
actual gift and acceptance accompanied by actual delivery ; (i) 
a formal ceremony being essential for that purpose. ( j ) 

The formalities of giving and taking may be either what 
may be called ordinary and secular, or what may be design- 
ated religious and ceremonial, the lattei are accompanied by 
the recital of Vedic texts, and therefore cannot be performed 
by Sudras and women , and so in an adoption by them, the 
acceptance of the boy would be secular, like their acceptance 
of a chattel.(^) 

Homa —In a Sudra adoption no other ceremoney is neces- 
sary, giving and taking being sufficient.^) It is alieady said 
that Homa is not necessary for an adoption among Su- 
dras , (m) it used, however, to be, and still is, oftener than not, 
performed by them vicariously through their Brahmana 
priests. 

In the Punjab no specific ceremonies or formalities are 
provided under the customaiy law. (») No datta homa is 
necessary here, but there must be the ceremony of gift and 
acceptance. ( 0 ) 

Among the Jains the giving and taking are essential but 
the religious ceremonies arc not necessary , (/) but it has been 


(h) Siddessory r Doorga, 2 Indian Jurist. N S 22 

(1) Noggendro v Kishen, 19 W R 133 1A Sup 149, Gang! v Amir, 50 
JC 3SS(Piinj), set Gopi v Malan, 48 I C 373 106 P R 1918, Krishna v 
Broja, 2<;C WN 403 66 I C 38, Ishwan *, Rai Hari, 6 P 506 1927? 
145 , Bal.ik t Nmu, 11 L 503 1930 L 579 

(j) Rrisha ® Sundara, 54 M 440, 444 PC 

(k) D M 1, 17 

(l) Kuppusami v VenkataJakshmi, 18 MLT 434 31 I C 855 ('mis' 
M W N 960 

(m) AMta v Nirode. 20CWN QOI 35 I C 127, Shankars Sawitri, 50 I, 
C s 99 (Nig,) , Indramom v Behanlal, 5 C 770 7 I A 24 affirming 21 W 
R 285 

(n) Waryaman v Kanshi, 3 L 17 , Diwan v Dwarka, 20 I C 303 174 P 

WR I9H, Rattan v Muno, 48 I C 776 117 PR 1918 see also Gop'i v 

Malan, 48 l C 373 106 PR 1918 

(0) Daya v Hans, 1930 L 1915 

(/) Jamunabai t» Juharmal, 56 I C 81 (Nag ) , Jtwraj v Sheokmyarbai, 
56 I C 65 (Nag ) , see also Sri Mandarji t» Fateh, 20 I C 553 149 P ty R. 
1913 1 A&atwala Bemas— Ganga v Gapal, 20 O C 356 43 I C 318. 
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held that there Is no bar of their adopting in the Dattaka 
form. ($0 

In matter of adoption the Agarwalla Benias of the Punj ,b 
do not follow the general rules of Hindu law and an un- 
equivocal declaration of adoption followed by treatment of 
that boy as an adopted son is, though limited, sufficient 
evidence to constitute a valid adoption (r) Adoption with the 
Agarwallas is a mere tempoial arrangement (s') 

With respect to the three regenerate tribes the cere- 
mony of Datta Homa or burnt offering is said to be 
necessary m addition to giving and taking (t) The Patna 
High Court has held that Putieshti [Ag is not essential to 
the validity of an adoption even amongst the regenerate 
classes, (//) 

But Homa is not necessaiy among twice-born classes 
when both the adoptei and the adoptee belong to the same 
gotra. ( 7 /) 

The females of the regenerate classes are, like Sudras, 
incompetent to study the sacred literature , so they cannot 
themselves lecite the sacred texts and cannot consequently 
perform the sacrifices, although they may join their husbands 
as indispensable associates m the pe.foimance of sacu- 
fices. Hence widows, like Sudias, can perform the Homa 
rite vicariously through the sucet dotal p ic->ts The sac red 
texts are omitted if women oi Sudias, pirform any tchgious 
ceremony, | Vachaspati Misra, however, 

maintains m his Vivada-chinttanam that widows, and Sudras 


Agarwallas, 


Datta Homo, 


Putreshtt jag. 
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(q) Gopi v Panna, 72 I C 424 (L ) „ 

(r) Chiman v Hari, 40 C 879 40 I A 156 »7 C W N 885 18 C.L J 70 

14MLT 83 15 Bom LR 646 19 I C CG9 

(f) Dhanara] v Soni Bai, 52 C 482 52 I A 231 49 ¥ L J 173 27 Bom 
LR837 23AL.J 273 21NLR50 87 I C 157 I92SP.C Ii8 

(t) Goviddaprasad v Rindabai, 49 B 515 27 Bom LK 305 87 I C 472 
1935 B 289, Mayne § 153, 7th edition 

(u) Mukund fRajaJ v Sri J lg inrnth, 2 P 469 r P L R 201 , Sheolotan v 

Bhirgun, 2 P L J 481 41 I C 37S , . „ , T 

( v ) Bal Gangadhar Tilak v Shriniwas, 39 B 441 42 1 A 135 22 C L J 

I 19CWN 729 29 ML I 34 29 1 C 919. Retkl v Lakpati, 20 C 
W N 19 20 C L J 319 27 I C 39 , Sheolotan v Bhirgun, 2 Pat L J 481 , 
Lakshmimali d Udit, 3 Pat LJ 4 99 49 I C 215, riibhwin * Deputy, 
5 O L J 294 47 I C 225 , Govind iprasad v Rindrb u, 49 ® 5*5 \ SIC above ) , 
Chhotey v. Chandra, 45 A 59 8o I C 1041 

H, L.-32. 
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cannot adopt at all, by reason of their incapacity to personally 
perform the Homa ceremony. 

It should, however, be remarked that the performance of 
the Homa ceremony might be dispensed with in the case of 
an adoption by a widow of the twice-born class, for the 
same reasons as m an adoption by a Sudra Hence if Homa 
be not necessary m an adoption by a Brahmanl widow, the 
result would be that it is not necessary in any case. 

During impurity —Pollution on account of death or 
birth of a relation does not vitiate an adoption made during 
it , (w) the secular formalities of gift and acceptance may be 
performed by a person under it, while the religious part of the 
ceremony may be delegated to a priest or a relation free 
from impurity (.r) 

Dattaka and Dattrima. — It is worthy of remark that 
according to Hindu law a boy could be given and taken as a 
slave and not as a son, such a slave was called Dattnma or 
given , hence, so long as slavery was in force, the Homa 
ceiemony was of very great importance, conclusively proving 
that the boy was adopted as the Dattaka or given son, and 
not given and taken as a Dattnma or given slave. But now 
that slavery has been abolished, it is not of much value in 
that way. 

Sec 7— STATUS AND BIGHTS 

Sub-Sac i— STATUS AFTER ADOPTION 
In Natural Family — Except for the purpose of prohibited 
degrees m marriage, the connection of the adopted son 
with his relations by birth becomes extinguished unless 
they be also his relations by adoption, as in the case of the 
adopter and the adoptee being related before adoption. In 
such cases, however, the original relationship ceases, and a 
new relationship based on adoption arises as far as possible 
between the adoptee and the original relations, through the 
adoptive parents. 


(”>) Thangathanni * R»m«, 5 M 358, Asita v Nirode, joCWN 001 35 
I C 127 , Santapoayyj v Rangappayya, 18 M 397, 398 < ML J C6 
LaKshrnimali v Udit, 3 P L J 499 49 I C 215 J 

(x) Santappaya v Rangappaya, 18 M 397 , Lakshmi v Ram. 22 B <00; 
Vedavalli v Mangamma, 27 M 538,539 
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The consanguineal Sapinda relationship in the family of 
his birth continues even after adoption, and m consequence an 
adopted son cannot marry a damsel belonging to that fan- !y 
Who Is within the degree of Sapinda lelationship 

Absolute adoption is civil death and new bnth — 
An absolute adoption appears to operate as birth of the boy 
iri the family of adoption, and as civil death in tne family of 
birth, having regard to the legal consequences that are incidents 
of such adoption He is deemed to be begotten by the 
adoptive father on his own wife who is the adoptive mother. 
His status as son of his real parents ceases m the same way 
as if he we e dead at the time of adoption He cannot be 
born again without having been dead Manus text Nos. 1 1 
and 12 (/) as explained in the Dattaka-Mimansa and the 
Dattaka-Chandrik^, and by other Sanskrit co nmentators, are 
clear authority for the proposition that adoption is tantamount 
to civil death and fresh birth 

The boy cannot take away With him the natural fathei’s 
gotra and tiktha, when he is passing fron the family of his 
birth to that of adoption, or more piopcdy speaking, when 
he becomes divested by adoption, of the status of being 
the son of his progenitoi, and is invested with the status of 
being the son of the adopter His status of sonship to the real 
parents being extinguished, he ceases to be a member of the 
natural father’s gotra or family, and his existing proprietary 
right in the progenitor’s property also comes to an end, as 
well as his capacity to perform the exequial rites for the 
spiritual benefit of his natural father and other ancestors 
ceases , both secular and spiritual connection with the natural 
parents and their relations, ceases for ever At the same 
time the very same connection, arises with the adoptive 
parents and their relations , he acquires the status of sonship 
to the adoptive parents, and as such becomes a member of 
the adopter’s gotra , becomes a coparcener of his family estate, 
and is invested with the capacity for offering pmda to him 
and his ancestors. 
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Status of a According to ancient Hindu law the status of a person 

mined by " appears to have been determined by three things, namely, 
and “putfa* S otra > the nktha , and the pmda. The joint family 

system was and still is the distinctive feature of Hindu 
society, the family and not the individual was the unit of 
sopiety, and each family was possessed of the nktha or 
propei ty forming the hereditary source of maintenance of its 
members , and it was an imperative duty of a person to 
provide with pmda 01 funeral oblations, the deceased ancestors 
of the family to which he belonged. The members of a 
family appcat to have been divided into two classes, some 
were co-pioprictors of the nktha oi family estate, while the 
rest were not so, but entitled to maintenance only, out of the 
said estate. 

Adoption, a The two passages of Manu, one, (3) dealing with the 
uTnifurd 11 extinction of the adopted son’s status in the family of birth, 

f imily and the othci (a) with the acc ual of the new status m the 

Manu family of adoption, aic illustiativc, and aie based on the 

piinciple and fiction of uvil death and fiesh birth. Accord- 
ingly the same legal consequences follow from adoption, as 
from retnement, or adoption ot a religious order. The adop- 
ted son is to be deemed dead m the family of birth, and 
succession must therefore open to any property that may 
belong to him at the time of adoption, of which he becomes 
divested ( 6 ) 

1 hfe liw on the Mihjei 1 hui bpen misunderstood, owing to the mis-transla- 
tion of M inti’s text, { i ; wlin h clt irly implies th it the adopted son’s existing 
proprietary light in tin n if mil fitlnr’s property becomes extinguished, 
otherwise, why should he not t ike away with him such property or his share 
in the s inie When he is leaving the piogemtor’s family for joining the adopter’s 
firmly J And the text h is been so understood by all the Sanskrit commen- 
tators I he view expressed in the iagorc Law Lectures on adoption, that 
Contrary j s no -mthority for m untuning adoption to be tantamount to civil 

ssed iti^ death,— is erroneous as being contnry to the said text of Manu, and to the 
..^u.eLaW commentaries on Hindu I iw, which do not appear to have been taken into 
erroneous* consideration in the said Lectures , Ut) although the same view has also bee 
taken in the case of Bthai i v A atlas, (d) in consequence of the proper 

(z) 1 X, r$2 (a) ix, 158 r 60 

W 'uejoot note Un p 2-n in/) a (< ) Ch ix, sloka 142 tezt No it. 

(a) Sec end of Ch IV, Appx A & B (d) 1 L W.N in. 
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materials for a correct decision not being placed before the learned judge 
Manu's text (e) is cited and explained in both the Treatises on Adoption 

\ ^rr. to. i iflw fro* 

TOJT tt) ^ ts correct translation is as follows, "The Gotra ( = sonship) and tie 
/?».GMa(=wealth) of the progenitor, the Dattrima(=-dattaka) son is not to take 
away the PinHa (=oblation offered to deceased ancestors) is follower of the 
Gotra and the Riktha , (therefore) the SwadAA. ( ~ Pmda) goes away abso- 
lutely from the Giver (ol the son in adoption)*” 

The author of the Dattaka-Mimansha (/) cites this text of Manu, and 
introduces it by saying,— "Minu declires also another rule,” and explains the 
text thus, — 

"The given son Is not to partake of the progenitor’s gob a and nktha , 
likewise of him who gives the son, swadha , t. e , stadha performed by the given 
son goes away absolutely (/ e, ceases) The author of the (Smnti)-Ch indri 
ka(says) — 'By this (text of Manu) is declared that by the very act creating 
filial relation (to the adopter), the given son's proprietary right in the adopter’s 
property and the status of being of the same gotra with him, arise , and on 
the other hand, through the extinction of the filial relation (t j the giver) from 
the very act of giving (in adoption), the extinction of the given son's pro 
pnetary right in th e giver’s property, and ihe extinction of the give) s gotta, - 
take place 

The author of the D ittaka-Chandrika also cites this text of Manu (g) and 
offers the following comment on it, -"By this (text) it is declared that 
through the extinction of the fill ll relation (to the giver), from the Very act 
of giving (In adoption) the extinction of the given son's proprietary right in 
the giver's property, and the extinction of the giver', goto take place ” 

The commentators of Manu’s Code and other commenta- 
tors put the same meaning on this text of Manu, indicating 
that the given son’s existing rights become extinguished by 
adoption. It should also be borne in mmd that what is 
predicated with respect to the progenitor appltes to all 
relations in the family of birth. 

The principle which underlies what is understood to be 
the meaning of this text of Manu appears to be that adoption 
operates as civil ’ death as if the adopted person as son of his 
natural parents, becomes dead, and at the same time operates 
as new birth, as if he becomes again born as son of the 
adoptive parents. This principle is perfectly consistent with 
the principles of equity, justice and good conscience, and acco- 
rdingly it has been adopted by the Calcutta High Court, (/r) 

(*) No. 11 supra p. 190. (f) vi, 6-9 

(S) H» W Birbhadra v, Kalpataru, 1 C.L J. 3 <& 
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Bat nevertheless, in the case of Sri Raja Venkata Nara * 
sitnka Appa Row v. Sri Raja Rangayya Appa Row s (i) 
the Madras High Court refused to accept the doctrine that 
an adoption opeiates as civil death Curiously ertough, the 
Judges refused to accept the correctness of the Sacred*Books-‘ 
of-the-East-Series edition of the translation of Manu’s Code 
with respect to the Sloka, (ix, 142), which was different 
from its translation by Sir William Jones , in fact that 
edition may be deemed to be a revised and corrected edition 
of Sir William Jones’ work. It is difficult to understand how 
it is that the learned Judges say that an adopted so n does 
not lose his right to property inherited before adoption, when 
both the Dattaka-Chandrika and the Dattaka-Mlminsii use 
the expressions extinction and ceases with respect to such 
property. 

But the matter has now been finally settled by the Pi ivy 
Council (j) agieemg to the doctrine, namely, “the theory 
of adoption involves the principle of a complete severance of 
the child adopted from the family in which he is born, both 
in respect to the paternal and the maternal line, and his 
complete substitution into the adopter’s family as if he were 
born in it.” The various decisions of different High Courts 
hold the same view, (k) So the daughter is entitled to inherit 
the property of her father, the sole owner of ancestral proper* 
ty acquired by him by survivorship on the death of his 
natural father before the former’s adoption into another 
family (l) 

( i ) 39 M 437 a/firmed by P C 37 M 199 ; 41 I A. 51 25 M,LJ, 411 18 C 

WN 554 16 Bom L R 328 12 A L J 315 23 I C 166, this followed 

in Mahableshwor v Suramany, 47 B 542 25 Bom L R 274 distinguishing 
Dattatraya v Gobinda, 40 B 429 

[j\ Nagindas v Bacboo, 40 B 270,288 43 I A 56 20C WN 702 30 M 
LJ 103 18 Bom LR 172114 A L j. 185 32 1 C 4 ° 3 , Raghuraj t», 
Subbadra, 32 C W N 1009 PC 1928 PC 87 , 5<i 1 A 139 see Ram 

Cbandra v Cbaudhan, 29 A 184 34 I A 27 11 CWN 321 5 CL] 

uj iiMl^ 103 

(it) Dattatia-ja v GobmA, 40 B 429 Vbut set 47 B. 542 25 Bom LR 274.') 
La\a ■« Nabat, 34 A O58 10 A.LJ 299 16 1 C. 181, Ramcbandra v. 
Mamiba\,43B 774 i 777 52! C 695 2tBom LB 776,Tbammat\ d Da\, 
37 A 7 27 \C 34 12 AL J 1231 y Lmac KaU, 6 C 256 ,254 F B 
apbeld by PC 10 C 232 io 1 A i38,Jugbalv Jot, n L. G24 , Dbarma 
v Parmeshari, 1928 L 9 see Bnj v Subhadra, 1926 O 449 
( 1 1 Mamkvat v. Gokuldas, 49 B. 530 . 27 Bom L R 414 87 1 C. 816 1925 

B.363. 
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A contrary view has, however, been expressed that 
property once vested is not divested by his subsequent adop^ 
tion into another family, (tn) 

Calcutta High Court — The Calcutta High Court in a 
recent case has held that under the Dayabhaga School of 
Hindu law, an heir, who has inherited any property from 
the family of his birth, is not subsequently divested of it on 
his adoption to another family. («) In coming to the conclu- 
sion Mr. Justice Mitter practically relied on the translation 
of Manu’s text as rendered by Sir William Jones, but his 
Lordship, however, did not point out wherein the translation 
given in this treatise is wrong. ( 'o ) The translation of the said 
text of Manu by Dr. G. Buhler which had been edited in 
1886 by Professor Max Muller, both of whom require no 
commendation, runs thus “An adopted son shall never 
take the family (name) and the estate of his natural father ; 
the funeral cake follows the family (name) and the estate, the 
funeral offerings of him who gives (his son m adoption) ceases 
(as far as that son is concerned).” This translation and the 
one given in this work convey the same meaning. Unfortu- 
nately this translation of Dr Buhlei as well as the remarks 
on Sir William's translation given above (/) was not drawn 
to his Lordship’s notice Be it noted that Rao Saheb V. N. 
Mandlik in the introduction to his translation of Vyavahara 
Mayukha and Yajnavalkya remarked that Sir William Jones’s 
translation is imperfect, as Sir William relied on only one 
of the commentators, namely, Kulluka. Dr Buhler, however, 
consulted Medhatithi as well as others. It should be added 
here that the above translation and the remarks of 
Rao Saheb arc made long before this controversy 


(»t) Ramchandra v Harischandra, 1927 N 177, Maroti v Lai 
NI.R 58 65 I C. 362 , Ruha v Sodhan, 1930 L 470, Chhanga v Jai, 
6 L I. ]. 174 78 1 C i(ji *9*4 L 480, see, Mahableshwar v 
Subram any, supra 

(n) Shyma v. Sricharan, 56 C. 1135 33 C.W N. 583 49 C L J 298 *929 
C. 337 

(0) Ante P 253 

(/>) Ante P, 190, Text No, it, and P 25 J, 



2 $6 CALCUTTA VIEW ON CIVIL DEATH [ C. IV, S. 7 , S3, i 

arose, Dr Buhler in his note observed that Afedhatitkt has 
disapproved of the different reading for the word ‘to take? 
so as to mean ‘shall allow to be taken* just as a 
Dvyamnshyayana son remaining the son of both the natural 
and adoptive fathers. The explanation on this verse by Mr 
Hopkins throws considerable light on the question which 
runs thus : “The general meaning is that all connections 
with the first family ceases. Nevertheless, according to 
Katyayana and the later usage, if there is a special agree- 
ment to that effect, the son may belong to both fathers 
( dvyamusyayatiay\ (q) 

The exposition of the Manu’s text, made in the two 
well-known works on adoption, particularly, in the Dattaka- 
Chandrika, which, according to the decisions of highest 
tribunals, is an authority on the law of adoption m the Daya- 
bhaga and Dravida Schools, clearly support the view express- 
ed in this book. His Lordship, however, did not controvert 
the views of the Chandrika but merely followed the view of 
the law expressed by the Madras High Court as referred 
to above, (r) The reason why the Madras view is not in 
accordance with the Dattaka-Chandnka has already been 
explained, but still the Calcutta High Court has adopted the 
Madras view. 

The circumstances under which the mistake crept into 
the first edition of the Tagore Lectures has been explained. 
CO Had these been drawn to his Lordship’s notice, the 
following passage would not have found place in his 
judgment : “But it is to be noticed that this view (refering 
to that expressed in the sixth edition of this treatise) is 
directly oppossed to Mr. Sarkar’s earlier view, as stated in 
Tagore Lecture on Adoption, 1888, published in 1899, pages 
389 and 390.” 


(a) Manu Smnti, Notes Part II Explanation, published by the Calcutta 
University, p 693 (1924I 
(r) Supra 254, foot note (i) 

(t) See ante p 253 and the Appendixes A & B at the end of this Chapter 
IV, wh ere the whole history is stated. 
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His Lordship relied also on the principle laid down in 
the Unchastity case. (/) From a certain obseivation in this 
judgment, his Lordship comes to the conclusion that 
nothing sho t of degradation can deprive a Dayabhaga son 
of property inherited from his father His Lordship at the 
beginning of his judgment reiterated the well-known maxim 
laid down in Quinn v Leathern (it) “that a case is authority 
for what it actually decides and not for what would seem to 
flow legically from it” Ills Loidship’s judgment offends 
the rule he has himself indicated The question involved in 
the case of Moniram Kolita was, whethc. a widow by her 
subsequent unchastity after she mhe. it«.d he’ husband’s estate, 
forfeits her right to it, and their Lordship- of the Judical 
Committee held that the property once vested cannot be 
divested. Their Lordships did not lay down a general rule 
for application in all cases. This very principle, that proper- 
ty once vested cannot be divested does not apply in the case 
of even an adopting widow : the widow is divested of the 
estate vested in her by adoption The following observ- 
ation of the Bo nbay High Court (v) shall not be out of 
place he c “The general rule stated by their Lordships 
of the Privy Council must be taken with reference to the 
point which had to be considered in the case sec Mo Hiram 
Kolita v. Ken Kolitam Its application in the Madras 
case seems to be far-fetched. Here we have to consider the 
case of an adoption, and a particular text bearing upon the 
point arising in the case ” The Calcutta High Court dis- 
agreed with the Bombay case of Dattatraya v. Gobind (w) 
as it was governed by the Mitakshaia law although the 
Madras decision though governed by the same law has been 
followed. 

The fiction of adoption is a peculiar institution and should 
be given effect to, if at all, as given in the original text on 
the subject, otherwise, it will lead to inconsistencies. The 

(0 Momram Kolita v Ken, s C 776 7 I A nc 
(«) (1901) A C 405 

[v) Dattatrya v Govind, 40B 429, 438 

(w) Ibid 

H L-?3, 
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Privy Council ( x ) m a number of decisions has given effect 
to the law of the original texts on this subject and this 
Calcutta view seems to be against these decisions. In the 
case of Kali Komul Mazoomdar v. Uma Shankar Moitra 
(y) their Lordships of the Judicial Committee accepted the 
principle of law laid down in the Full Bench ( z ) particularly 
by Romesh Chandra Mitter, J., namely, “The theory of 
adoption involves the principle of complete severance of the 
child adopted from the family in which he is born, both in 
respect to the paternal and the maternal line, and his 
complete substitution into the adoptive family as if he 
were born m it.” This view of the law has been reiterated 
by the Privy Council in all the aforesaid cases. The words, 
as if he were born in it, arc very significant. In case of an 
adoption by widow, the adoption speaks from the moment 
of the death of the husband. Now, if a boy of four years 
be adopted by a widow whose husband died ten years ago, 
the boy shall be deemed to have born six years before his 
birth, in the family of adoption at the moment the adoptive 
father died. It is one of the important fictions which led 
the Privy Council to hold that he is to be deemed as born 
tn the family cf aloption, which p e-supposes the idea, 
namely as if he had never been born in the natural family, 
a fiction, which has rightly been adopted by the Bombay 
High Court, (a). 

An heir appointed under the customary law of the Punjab 
does not ordinarily lose his right to succeed to property in 
his natural family as against collaterals. ( b ) But in Karnal 
and Rohtak districts, m common with other parts of the old 
Delhi territory, the Hindu conception of adoption prevails, 
and by adoption the boy is completely severed from his 
natural family and becomes a member of the adoptive family(c) 

(-*■) Kill Komul v Uma, 10C 232 10 I A 138 Nagindas v Bachoo, supra 
Ram Chandra v Chandhari, supra , Raghuraj v Subhadra, supra 

(y) 10 C 232 10 I A 138 (s) 6 C 256, the italics are not in the original 

(a) Mamkbai v Gokuldas, 49 B, 520 27 Bom L R 414 871 C 815-192 sB 363 

( b ) Jug Lai v Jot, L 1624, gagal v Ishar, n L G15, see Gaisu v Har. 50 
I C 82 

(i) Jug Lai v Jot, supra, Mansa v Surta, 93 P E * 9 ° 9 , tee Satjha v, 
Piare, 11 L, 481 F. B, 
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Though in some parts of India the adoption of married 
man with son is sanctioned, still by such adoption the 
adopted son’s son born before adoption, does not forfeit, likt 
his father, his rights and gotra acquired m the family to which 
his father was born, nor acquire new rights or gotra in the 
family to which hts father is adopted , (d) but a son, m the 
mother’s womb at the time of his father’s adoption, is born 
into his father’s adoptive family, (e) 

Guardian of adopted son — The natural father is held 
to be the most suitable person to represent the minor adopted 
son’s interest as next friend in a suit to assert the adopted 
son’s rights against rival claimants , (/ ) as also for partition 
against adoptive fathci when the latter took a persistent 
hostile attitude against the minor adopted son ( gj 

BuVSec il— STATUS IN ADOPTIVE FAMILY 
Adopted son cannot renounce status by adoption — 
The boy who is validly given away in adoption by his parents 
has no choice in the matter he cannot 1 enounce the status 
as adopted son , he cannot question the power of his parents 
to cause the severance of his connection with his natural 
relations , he may give up his right of inheritance from the 
adopter, but he cannot give up his status as adopted son, and 
return to his family of birth (//) 

Status and inheritance in the adoptive family — 
The adopted son’s status and rights m the family of adoption 
are dealt with by commentators, as being based upon express 
texts, and according to them the adopted son stands in many 
respects on a footing very different from that of the real 
legitimate son As regards inheritance, there is a conflict 
between the Smutis, some of which are very favourable to 
the adopted son while others are not so, the latter admitting 
his right of inheriting from the adoptive father alone. The 


(d) Kilgavchw Somappa, 33B 669, Dharmi v B ikhshi, 1926 A 425 

(e) Advi Bin v Fakirappa, 42 B 547 20 Bom L R 703 46 I C. 644 

(/) Ganmella » Venkatasubramatuum, 49 M. L J 549 22 L W 560 

1925 M 1285 

</r) Jagadish v Sridhar, 1927 A 60 

(h) Lukuru v Birji,57C 1312, Ruvee r, Roopshunkur, (1824) 3 Bov. 6565 
Mahadu v Bayaji, 19 B. 339. 
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commentators endeavour to reconcile the conflicting texts by 
holding that possession of good qualities will entitle the 
adopted son to mhent horn the adoptive father as well 
as from his relations , otheiwisc, he will inherit from the 
adoptive fathci alone fheie is, however, no expiess autho- 
rity in Hindu law recognizing the adopted son’s right of 
inheritance fiotn the adoptive mother’s relations. 

The Courts of justice have avoided the difficulty by 
laying down a rule based upon the piinciple of equity and 
justice, and so cutting the Gordian knot of conflicting texts, — 
the principle being that the adopted son should have the 
same rights in the family of his adoption, as he loses in 
the family of his birth, unless thcic be express texts 
curtailing the same they have thus adopted a principle 
which appears to be quite conti ary to that followed by the 
Commentatois, namely, that the adopted son cannot cUmi 
any right unless thee be an exp css text giving him that 
right, — and have disregaided the above distinction drawn by 
the commentators, by tacitly assuming the adopted son to 
be endowed with good qualities in every case 

Accordingly it is now settled by the decisions of the 
supcnoi Courts that, as icgards inheritance the adopted son 
holds in all icspects the same position as an uwrar# son of 
the adoptive father and the adoptive mother, and is entitled 
to all the lights of a real son of the adoptive parents (/) with 
the exception of only such as has been expressly denied him (y ) 

An adopted son is the continuator of his adoptive father’s 
line exactly as a waurasa son, and an adoption, so far as the 
continuity of the line is concerned, has a retrospective 
effect. (1) 

The result is, that lie will inherit from the adoptive 
fathci, the adoptive mother (/) and all their ldations without 


(t) 1 birim il v kingidimi, 2j Ml.J 79, 97, Dittitriyi v Gangabai, 
4G B 541 24 Bom L 1\ 69 

(/) Gangidhir v iliri, 43C 944 20 C W N 489 2} C L J 372 34 I C 
io, Nsgmdisw Biohoo, 4} I A 56 40 B 270, 287 32 I C 403 23 
C I J 39 % 20 C W N 702 30 M L J 193 18 Bom LK 172 14 A L J. 
185 Pratap-ang v Ag irsingji, 45 B 778, 792 46 l A 997 24 C W N 
37 30 MLJ 511 50 IC 457 21 Bom LK 496 17 A L J 522, 
Kolhapur, Mohar ij 1 v Sundaram, 48 M I 1925 M 497 
(£) 43 B 77 8, 792 above (/J 1 eencowri v Denonath, 3 W R 49, 
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any distinction or restriction, subject only to one excep 
tton mentioned below the adopted son of a full bi other will 
take in picfcicncc to the Aura: a son of a half b r othei , an ' 
one daughters adopted son will mhciit equally with another 
daughter’s real son. (in) But when the adoption is not in 
the Dattaka form, he cannot inherit collateially in the 
family of his adoption ( n ) 

An adopted son, aftci the birth of a natural son, cannot 
perform the adya or the fii *t ski add ha the twelve monthly 
shraddhas which follow, six monthly and the anniversary 
shictddka and the *apmdi-kamna But he can pc-foim all the 
other shraddhas like the natuial son (o) 

Theory of adoption. — It has aheady been ob-.civcd that 
the theory of adoption is complete affiliation, end consists m 
the fiction of new hnth, the adopted boy being deemed to be 
begotten by the adoptive fathei on his own wife But it 
must not be supposed that the inequality of the auia^a and 
the dattaka sons as rcgaids their rights, such as is found in 
commentaries, is inconsistent with this theo y. For even 
among anrata sons unequal distubution of propci ty at paili- 
tion, is laid down in the Smntis, and used to be made m 
former times 

Sub-Sec in- ADOPTIVE MOTHER 

When the adopter has more wives than one, then the 
question may anse as to which of them will be the mother of 
the adopted son If the adoptci allows any one of his wives 
to join him m the ceremony of taking the boy in adoption, 
in that case she will be his adoptive mother and her co-vvivcj 
his step-mothers, (p) so that the adopting mother would 
succeed to him to the exclusion of the other wives of the 


(m) Ptdm rkumiri v Court of W irds, 8 C 302, Kihkonul i> l T nnsunker, 
10 C 232 (P C), see also Mokundo v Bykunt, 6 C 289, Sham v 
Gaya, 1 A 255, Sumbhoo v N iraim, 3 Knapp, 55 WK, PC 100 

(n) Tirath w Kahm, I L <583 60 I C 101 3LLJ 35, Jiwin v Jamua- 
das, 67 P L R 1911 to 1 C 822 

(0) 1 agorc Law Lectures ihS9, p 388 2nd Ed , Asita v Nirode, 20 C W N 
901, 922 (P C appe d in 24 C W N 794 ) 

(p) See Gunamam v Devi Prasanna, 23C WN 1038 54 I C 897 
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adoptive father. ( q ) On appeal against the Madras case 
(18 M 2 77), the Judicial Committee held these two cases to 
oe rightly decided In this case a man selected one of his 
two wives to adopt a boy In conjunction with him, the boy 
inherited the adopter’s estate and died an infant leaving the 
two widows of the adopter * the adopting widow was held 
entitled to succeed to the estate in piefercnce to to the 
other (r) Similarly the adopted son cannot inherit the 
pioperty of the relations of the wife of the adoptive father 
other than the wife who joined with her husband at the adop- 
tion ( s ) 

But a difficulty arises if the adopter alone takes the boy, 
or when all his wives join with him, if the latter course be 
possible In either case all the wives might be taken to 
be his adoptive motheis But fiction would then surpass 
nature joint production of a single son by several females 
is a phenomenon unheard of, except in the story of JaiAsandha 
in the Mahabharata The Itihasas and the Puranas, however, 
are books of precedents here, and one may rely upon them for 
di awing an argument by analogy in favour of the adopted 
■son's rights. So the adopted son who is a favourite of law 
would have different set> of maternal relations to inherit from, 
if such an anomaly be permissible 

The following obscivations of the Judicial Committee arc 
very important 

"Only one wife « in receive the child in adoption so as to step into the 
position of bring its adoptive mother This is evident from the cases which 
cstiblish that fhr receiving mother a* quires in the eye of the law the same 
position is i natural mother to such an extent that her parents become legally 
the maternal grandparents of the child To hold that a child could bear such 
.a ri 1 itionship to n\ 'rc than one mother would be contriry to settled law and 
would produce inevtni ible confusion in the law of inheritance "f t ) 


( /) Su K ishecshurce 0 Grcesh, W R Gap No p 71 and Annapurm v 
Collector, 18 M 277 (r) Annipurm 0 Forbes, 23 Mi 26 I A 

24G 9MLJ 2oq, tu Yamuna 0 Jamim a, 1929 N 211 
(t) Vcnkatasubbicr v Sund rr minn, 48 M L J, 126 20 I W 925 85 IC 
U 8 1 92s M Jio 

W-l Narasimh 1 v ParthasarUt), 41 I A 51,69 3; M 199,220 18 C WN 
554 19CLJ 369 3(5 M L J 411 23 I C 166 
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*<* • * g U £ t}, eir Lordships are of opinion that the validity of a 

joint power of adoption and its interpretation are questions of far reaching im 
portance in Hindu law and that in the present ease the materials before them 
are very insufficient They would greatly regret to find themselves rompelln (o 
decide such questions on imperfect maten ds and inasmuch as in the view 
which their Lordships take of thur case it is not necessary that these points 
should be decided they desire to exp.ess no opinion upon them, and will 
assure for the purposes of their deusion that the Respondents are right 
m their contention that such a joint power of tdoption given to two widows 
was, if properly interpreted, a valid power, and that if thev h id agreed to a 
person to be chosen for such adoption they could have v vlidly executed the 
power ” 

A greater difficulty presents itself when a widower or 
bachelor adopts. In the first case it might be said that the 
deceased wife of the adopter will be the adoptive mother, and 
her relations, the maternal relations of the adopted son , but 
it is held that the latter cannot inherit the pi operty of the 
relations of the predeceased wife of the adopter who was a 
widower at the time of adoption. ( u ) The difficulty in the latter 
case, however, must remain unsolved. 

Rut it should be observed that although the husband’s 
son is deemed by courtesy to be the wife’s son, yet acceptance 
by the wife is absolutely necessary to constitute the husband’s 
adoptee her legal son Even when a man has only one wife, 
and the man alone adopts, and the wife docs not join 
in the act of adoption or concur in it, the legal relation of 
mother and son cannot arise between them. Nanda Pandita, 
no doubt, maintains that although the husband’s assent is 
necessary for an adoption by the wife, yet the husband may 
adopt without the assent of the wife, and the son so adopted 
would belong to the wife, in the same manner as any property 
given to, and accepted by him. But as the wife’s cc-owner- 
ship in the husband’s property, although it amounts to a legal 
interest therein, is neither co-equal nor similar to that of the 
husband, but is subordinate in quality and chaiacter, and is 
acknowledged to entitle her to use and enjoy the same, as 
wives usually do , similarly, there can be no actual and legal 
relation of mother and son between the wife taking no part 
in the adoption, and the husband’s adopted son, any more 
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(u) 48 M L J 126 above 
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than between a wife and the husband’s begotten son by her 
co-wife. That a stranger adopted by a man without the 
concurrence, or even against the will, of his wife, would 
become legally her son, is a p.oposition which must be 
established by authority , should there be none, the above 
ip‘& dixit of Nanda Pandita declaring the husband’s indepen- 
dence of the wife as rcgaids adoption, would not be sufficient 
for that purpose It would be begging the question to say 
that the husband’s adopted son become, the son of his wife 
when he has only one wife, even without hci consent. 
Nanda Pandita also, appea's to indicate that acceptance by 
the wife is nccc^saiy to constitute hci the legal mother of 
her husband's adopted son, by saying that the ancestors of 
the mother that ac'tpt, in adoption — *nc?T 
arc the adoptee’s maternal giandsiics in the cciemony of 
l^rvana Sraddha pci form< d by him Dattaka-Mlmansh,, vi, 
50 Hence the term, ‘adoptive mother’ miwt be taken m 
its primary meaning of adopting mothci, and not m the 
figurative sense of the adopters wife 1 he Sanskrit rule 
of legal consti action is that everv woid should be taken in 
its ordituiy pi unary meaning yr I The 

incidents ol Kritrnnu ad iption in Mithila , throw consider 
able light on the point 

Sub Sec iv— ANTE- ADOPTION AGREEMENT 
Such agreement how far binding —It has aheady been 
noticed that a widow is not legally bound to execute the 
power of adoption, ho v cv ci solemnly she might be enjoined 
by the husband, llci intei cst in the husband’s estate is not 
affected by her omission to adopt IIci intei cst is opposed to 
her duty to carry out the husband’s wishes , these arc sought 
to be reconciled by an agreement bcfmc adoption, between the 
widow and tin natieal father of the b >> wheeby the widow 
retains tome mtciCst m the h isband’s estate foi her life 
Such ariangemcnt does not appeal to be op- u to any valid 
objection, if the light ictaincd do:, not exccal the widow’s 
estate which sIk 1, entitled t> enjoy notwithstanding an 
authonty to ad >pt, which she may ignoie It cannot be 
deemed to be a fraudulent execution of tne power When the 
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donee of the power derives a benefit from the execution of the 
power in a- particular manner, but for which he could not have 
got the benefit, then and then only the execution may ’>e 
regarded a fraud upon the power. Rut the power of adoption 
is a peculiar one, the like of which is not found in the English 
law. 

Privy Council against such agreements —The Judicial 
Committee has expressed an opinion against such agreement, 
in a case in which it was made after adoption. Their Lord- 
ships observed, — 

"No conditions were attached to the adoption Had it been otherwise, 
the analogy, such as it is, presented by the doctrine of Courts of Equity m 
this country relating to the execution of powers of appointment would rather 
suggest that even in that case, the adoption would have beer valid and the 
conditions void ’’(v) 

Relying on this obiter dictum of the Privy Council the 
Madras High Court held that the adopted son’s rights cannot 
be curtailed by any ante-adoption agi cement of the natural 
father, ( w ) But the attention of the Court appears to have 
not been drawn to the decision of the Privy Council m the 
case of Rantasami v. Venkatarama } (x) in which their Lord- 
ships observed that the question how far the natural father 
can by agreement before adoption renounce his son’s rights 
ts not unattended with difficulty ; and then after referring 
to the Bombay case of Chitko v. Janaki , (y) m which such 
agreement was declaied valid and binding, — went on to say, 
— “In this case their Lordships think it enough to decide that 
the agreement of the natural father which has been set out was 
not void , but was at the least, capable of ratification when his 
son became of age.” 

A still later decision of the Privy Council, ( 2 ) setting 
aside the decision of the Madras High Court, has held “that the 
consent of the natural father shows that it is for the advantage 
of the boy, and that mere postponement of his interest to the 


(v) Bhaiya v Indir, 16 1 A, 53, 59 16 C. 556. 

(to) Jagannadha v, Papamma, 16 M 4 00 (as) 6 I A 196, 3 o 8 1 2 M, 91, 101 
(j) 11 B.H.C. 199. 

(a) Krishtiamurthi v, Knshnamurthi, 50 M. 1 54 I A» 246145 C.LJ 
620131 CWN 9101 101 IC, 779 1927 PC. 139 
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widow’s interest, even though it should be one extending to a 
life interest in the whole property, is not incompatible with 
his position as a son” And “as soon, however, as the 
arrangements go beyond that, 1 e., either give the widow pro- 
perty absolutely or give the property to strangers, they think 
no custom as to this has been proved to exist and that such 
arrangements are against the radical view of Hindu law”. 
Their Lordships further added that they “are, therefore, 
against the idea of a general proposition that all arrangements 
consented to by a natural father, and of benefit to the boy in 
the sense that half a loaf being better than no bread, he is 
better with an adoption with transcatcd rights than with no 
adoption at all, are valid”. 

Effect of P C dicision — The effect of such a view as 
expressed in the above Privy Council case (7?) and the one 
taken in the above Madias casef#) would be, that adoption by 
widows will not take place at all in moat cases, that is to say, 
a gi eater fraud will be perpetrated on the power, which the 
Courts are powerless to prevent i t doubtful whether this 
result is desirable, and the Courts should consider whether it 
is not pieferablc that the lesser fraud, if fraud it be, should be 
permitted besides it would be no less a fraud on the 
PurdamJim widow who is induced to adopt upon the under- 
standing, that the conditions subject to which she adopts aie 
valid and binding on the adopted son, if the conditions be 
dcclaicd void and the adoption good. 

Madras View on P C -The Madras High Court/*/) with 
Its past cxjxjnencc in connection with Sahu Ram Chandra's 
case, (r) has tried to explain away the above Privy Council 
decision m Knshnamurth A case <d) in the light of true 
Hmdu fuJmg., and ■ajntlmenfc,, though it is too apparent to he 
a icspettful mode of dissenting by a subordinate Court from 


(«) Kruhmmurthi - Kr.dimmi.rthi, a'ne, 
( 6 ) Jigunnadh i v Pip, mini, iG M 400 
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the decision of a higher tribunal, not allowed by law. In 
the absence of fraud or other similar causes, the parents are 
the best persons to look after the interests of their 
and to judge what is beneficial to the boy given in adoption. 
It is hoped that the noble Lords of the Pi ivy Council, as in 
the case of Bnj Nat am, (e) will reopen the question and lay 
down the law according to the leal Hindu view and save the 
institution of adoption by widows from its burial. 

Other Madras cases —In the case of Visa/als/it v. 
Sivafamien , (/) — in which an adoption was made by a widow 
in consequence of the consent of the natural father to the 
terms of a registered deed executed by her in favour of the 
adopted son before adoption, whereby it was provided that in 
case of disagreement between the adopted son and the widow, 
she should enjoy for her life about a moiety of the husband’s 
estate, which would devolve after hei death on the adopted 
son, — a Full Bench of the Madias High Court has held that 
the provison in favour of the widow is binding on the adopted 
son. The previous ruling in the above Madras case is over- 
ruled by the Full Bench, the view taken therein being such 
that cannot be maintained as just and* equitable The leal 
test is, whether the arrangement is fair and resonable, and 
is necessary for safe-guardmg the intei est of the Purda- 
nashm ladies who like the infants that arc adopted are 
entitled to the protection ( g) . The above Madras case (gi) 
has held that this Full Bench has not been overruled by the 
decision in Krtshnamurthi 1 s case 

Bombay and Allahabad views -The Bombay High 
Court has held that an agreement by the natural father con- 
senting to the retention by the adopting widow of a certain 
interest m the husband’s estate is binding on the adopted 
son (h) A contract by the adult adopted son agreeing at the 
time of his adoption to a family settlement whereby the 
adopting widow bequeathed certain properties to the daughter 
of the predeceased son of her husband, is binding on the 

(e) 46 A 9s 51*1 A 129. (/) 27 M 577 

(g) Sie Mitter v Datta, >92CA 194 fa/) Raju w Nagammal, supra, 

(A) Rav]i[v 4 L?kshnu,tli B 381,398. 
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adopted son. (i) But the Allahabad High Court, in an appeal 
under the Letters Patent arising out of differences of opinion, 
has, in a similar case, held that mere fact that an agreement is 
entered into by persons who are relations of each other does 
not make such an agreement a family settlement so as to be 
enforceable by persons who are not even parties to the 
agreement on the ground that a family settlement is one 
arrived at by members of the same family m settlement of 
doubtful claims, (j) 

Conclusion.— So it has been held that an agreement, 
between the adoptive father or mother and the natural father 
or mother of the adopted boy, by which the latter's rights are 
eithei wholly or partially postponed after the death of the 
adoptive mother, (k) or arc curtailed by reasonable conditions, 
(/) is binding on the adopted son , provided the agreement 
was for the benefit of the boy. But if a widow in whom the 
property is vested in her by virtue of her husband's Will, enter 
into a contract with the natural father of the boy before 
adoption, that does not violate the rule laid down by the 
Privy Council in Kr is hnanuir tin's case, (m) 

Nature of this right —The rights thus reserved for the 
adopted son is a vested interest and is transferable. («) But 
reservation of absolute right of disposal of property by the 
adoptive father in any way he pleased, (o) or reservation of 
any property or right in favour of charities or religious 
endowments, is not binding on the adopted son. (j>) A condi- 

(t) Kashtbai v latya, 40 B 6C8 
(/) Mitter v Data, 19 26 A 194 appeal from 1926 A 7 
(A) Kn hnamurthi * Knshminurthi, see foot note Ir) above , Panchanon v. 
Binoy, 27 CLJ 274 44 I C >,38, Balwant v Joti, 40 A 692 47 IC 
559 16 ALJ 765, Shanti v Dhan, 50 I C 113 42 P W R 1919 
Keshobati v Satya, 47 I C 55 , C.overdhandas v Laloomal, 53 I C* 
S4<> llSLR *55, but sec Purshottam v Rakh, 16 Bom LR <7 n 
1C 599 57 3 


(1) Rijitv Nagammal, 
pret ition given in thi 
Korat v P mchanon, 
improper motive, sn 


is case of P C rase of Krishn.amurthi be 1 
taNLR 29 3} IC 780, for what is pr 
Krishn tyy a v Kija of Pill ipur, 51 M 898 


(m) Panshram t> Shnram, 1929 N 321 


(n) B ilw int v Joti, 40 A C92 


(0) Parbatibai t* Vishw in »th, 27 Bom L.R 1509 1926 B 90 

(?) Balkrishim v Shri, 43 B 542 50IC. 9>2 21 Bom L,R 225. 
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tion postponing the vesting of the estate in the adopted son 
beyond two lives in existence is held valid. (^) 

Compromise by widow before adoption —is sometimes 
binding on the boy subsequently adopted , and the decree for 
money obtained against the widow on the strength of a 
compromise whereby she agreed to pay an ascertained sum 
for the maintenance of the widow of the person from whom 
the husband of the former widow alleged to have inherited, 
but failed to pay the sum, is binding on the estate and conse- 
quently the adopted son is bound by it if) 

Conditional gift and gift for valuable consideration — 
The gift of a son in adoption for valuable consideration or 
for an agreement executed by the adopter stipulating that 
the natural father is to get a maintenance allowance out of 
the adopter’s property docs not seem to be objectionable. 
A gift of a child m return for any benefit is not contrary to 
Hindu law. (j) 

Sub-6ec. v — 8HAJBE OF ADOPTED SON 

Adopted and after-born sons— The only exception, 
agreeably to the principle mentioned above, ( t ) is as to the 
amount of share to be obtained by the adopted son when a 
1 cal son becomes subsequently born to the adoptive father, 
there being express texts giving to the adopted son, a lesser 
shaie in that event. In this respect too, there arc conflicting 
texts, some giving him a third share, some a fourth share, 
while theie is a text of Vriddha-Gautama, cited in the 
Dattaka-MimAnsi, v. 43, which says that an adopted son 
endowed with excellent qualities and an after-born son are 
equal sharers. 

In dealing with the adopted son’s heritable right, the 
Courts have assumed him to be endowed with excellent 
qualities m all cases , if the same assumption be made with 
respect to the question as to the amount of his share, when 


(?) Kolhi v Mt Chottibai, (8 I C 294 (N ) 

(r) Raj Narayan v Bejoy, 34 C W N 754 

(s) Murugappa v Ndgappa, 29 M 161 , Tnbhuv.in v 
294 47 1C 22«;. 
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Mi aurasa son Is subsequently bom, then he should get an 
equal share in all cases, according to the above text of 
Vriddha-Gautama. But the question has not been considered 
from this point of view, in the cases on the subject. 

Vasishtha (») lays down that if an aurasa son be born 
after adoption, then the Dattaka son gets a fourth share. But 
Devala ( v ) says that he partakes of a third share. 

The expressions one-third share and one-fourth share 
appear to be used in the texts, as having reference to the 
share of the aurasa son , and not as being so much part of 
the estate, for if that had been the case, then if many real 
sons be born, the adopted son would have got a larger share 
than each of them The conflict has not been reconciled, 
nor are the terms satisfactorily explained. But the rule 
adopted Is, that m Bengal the adopted son would get half of 
what a begotten son gets (re) and in other places one-third 
of the same (x) But it has subsequently been held by the 
Privy Council ( y ) and Bombay (g) and Madras (a) High 
Courts that he is entitled to a fifth share instead of a fourth 
share, in other words, to one-fourth of what a legitimate son 
gets. And the Calcutta High Court also has taken the same 
view (< b ) 

Calculation —But the quarter share to which a maiden 
sister is entitled on paitition made by her bi others of the 
joint family property is thus explained m the Mitfikshara, (c) 
—at first allot to each of the nuuden sisters a share equal 
to that of a brother and a wife of the father, if any, and then 
assign one-fourth of such a share to each of the maiden 


(h) Text No 2, p 185 ante 
(v) Cited m the D\y ibhAga, Ch x para, 7 
Raghubanand v Sadhu, 4 C 425 

(*) Ayyavu i" Nelayadatchi, 1 M.id' H CR 45, Rukhab v Chumlal, 16 B 
147 , Perm-inand v Sheo, 2 L 69 59 IC 256 2t PLR IQ2I ie 
h W R 1921 * 3 

(y) Nagindvs t> Bnchoo, 40 B 270 41 1 A 56 20 C W N 702 30 M L 1 
193 18 Bom l R 172 14 A L J 18s 32 1 C 403 J 

(*) Tukiram v R imihandra, 49 B 672, Ginapa v Ningapa, 17 B 100 

(a) Karuturi Gopalam v K Venk itaragh ivulu, 40 M O32 29 M L J 
7 10 3' IC 574. see Venkimamidi v Venkita, 41 M 398 38 M L T 
85 27 M L T 142 11 L W 379 55 1 C 371 , Narasimappa v. Chiwna. 
18 F C 244 

(b) B yt v Kilpa, I C LJ 388 
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bisters, and then distribute the residue equally among the 
brothers and the mother and step-mother, if any. 

If the Dattaka son’s one-third or one-fourth share he 
explained in this way then he is to get } or 5, if only one son 
be born after adoption — and £ or ft if two sons be born 

Shares of adoptee and father's relations.— There is no 
other express authority in the Smntia for curtailing the rights 
of the adopted son But the author of the Dattaka-ChandrikA 
extends this rule of difference in shares, to cases of partition 
between male descendants in the male line down to the great- 
grandson, where there is competition between an adopted and 
a real descendant. He does so by analogy which would 
make the rule applicable to all cases in which there is com- 
petition between a real and an adopted relation 

The extended rule has been followed by the Calcutta 
High Court m a case m which the adopted son of one 
brother brought a suit for partition against the sons of two 
other brothers , (d) they formed members of a joint family 
govened by the MitiiksharA. The Madras High Court 
doubts the correctness of this decision. ( e ) In a subsequent 
case, the Calcutta High Court expressly observed that there 
is nothing m the text of Dattaka-Chandriki to prevent the 
adopted son taking the father’s full share though the question 
was not actually decided (f) 

The rule was not applied to a case in which the adopted 
son of one daughter was a claimant together with the real 
legitimate son of another daughter, both of whom were held 
to be equal sharers, (jf) 

Share among Sudras —Another novel rule enunciated for 
the first time by the Dattaka-Chandrika, is that a Sudra’s 
adopted son should share equally with his begotten son, on 
the ground that a Sudra’s illegitimate son may by the father’s 
choice get an equal share with his legitimate sons It is 
difficult to understand the cogency of this argument. This 
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(d) Raghub v Sadhu, 4 C 425 
(t'j Raja v Subbaraya, 7 M 253 

if) Baramamund v Chowdhury, 14 C L J. 183, 187 ('1884) . If I C 6» 
( g) Surjo v. Mohes, 9 C. 70. 
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rule, however, has teen followed by the Calcutta (h) and 
Madras ( 1 ) High Courts, for, this book is said to be of special 
authority in Bengal aud Madras. But the Madras High 
Court, after a careful consideration of all the authorities on 
the subject, came to the conclusion, following an earlier deci- 
sion of the same Court, (/) that an adopted son of a Siidra 
was entitled to only a fifth share in a competition with a 
natural born son {k) But in the case of Afuntilli Pen asu 
v. A. Subbarayadu (/) the above decision has been overruled 
and it has been finally settled by the Privy Council that an 
adopted son shares equally on partition with an after-born 
natural son of a Sudra 

The Privy Council, however, did not attribute sufficient reasons for meeting 
the arguments on which the Chief Justice Sir John Wallis and Mr Justice 
Sheshagiri Ayyar based their decision Their Lordships of the Judicial 
Committee decided the Case mainly on the ground that "The rule of the 
D ittaka Uhandrik\, that on a p irtition of the joint family property of Sudra 
fimily an adopted son is entitled to shire equally with the legitimate 
son born to the .adoptive f ither subsequently to the adoption, had been 
accepted and acted upon for at least more than a century in the Presidency 
of Madras, as the 1 iw applicable in such cases to Sudras until the law on 
that subject was disturbed in 1915 by the decision of the High Court at 
Madras in Go/alan v Vtniatat aghavulu ”{;//) In the last mentioned case 
Chief Justice Sir John Willis and Mr Justice Sheshagiri Ayyar following 
the earlier decision of the same Court, (u) refused to arrept the obiter 
expressed by Turner, C J, ind Mathuswami Ayyar, J, in A'aja v 6ub- 
baiaya (0) and discussed the law on the subject carefully But their Lord- 
Ships of the Judicial Committee overruled the decision of a Chief Justice 
ahd a Brhhmin Judge and followed the obtUr of a similarly constituted Bench, 
namely, a Chief Justice and a Brhhmin Judge sajmgi “Nevertheless it was 
the opinion of the Chief Justice of Madias, who was an able and careful 
lawyer, and of Mr Justice Mattuswami Ayyar, who was a member of 
&rhhmln lamtly of the Madras Presidency, and who earned for himself the 
well-deserved reputation of being one of the most accomplished and reliable 
lawyers in India in cases involving a knowledge of Hindu Law ” 


(A) Asita v Nirode, JoC WN 901 on ippeal to P C 24 C W N 794. 

<*) Raja v Subbariyi.yM 253 
( J ) Ayyavu v Nelayadatchi, I M H C R 45 

(k) Karutun Gopalm v K Venkataghavulu, 40 M 632 2q M L 1 71O 
(4 44 M 656 4$ I A 280 adCWN 1 34 C L J 5 <5 41 M LJ 33 23 
Bom L R 920 61 I C C90 
40 M 630 

(m) Ayyavu v, Nelayadatchi, 1 M.H.C R 45 


(0) IOM.6&3, 
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Their Lodrshlps went on to add that, "it is to be observed that the learned 
Hindu Subordinate Judge who tried that suit (Gopalan v Venkataraghavuln) 
in or after 191 1, must have believed that in the Presidency of Madras thr 
rule of the Dattaka Chandriki, that amongst Sudras an adopted son was 
entitled to share equally on 1 partition with the subsequently born legitimate 
son of the adoptive fither, was *he rule to be applied in the Presidency of 
Madras in cases in which the parties were Sudras ’’ (p) It is to be noticed 
in this connection that the Privy Council, in more instances than one, in 
deciding important questions of Hindu law has relied on the experiences of 
the trying Hindu Judges, (q) whose decisions were seriously ch dlenged before 
their Lordships But it is not very clear whether their Lordships intended 
that the principle should be adopted by all Courts of appeal. 

SubSec vi -ADOPTEE'S RIGHT AGAINST ADOPTER 

Under Mitakshara —The position of an adopted son is 
secure under the MitAkshard foi as he is entitled to all the 
rights of a real legitimate son, he acquires from the moment 
of adoption, a right to the ancestral property, so as to become 
the co-owner of the adoptive father with co-equal rights So 
his rights cannot be affected by an attempted alienation so 
far as the ancestral property is toncei ned (r) 

Under Dayabhaga— But if his position be not better 
than that of a real legitimate son, then under the Dt\yabh&ga, 
and also under the Mit&kshara so far as rcgatds the self- 
acquircd property, the adopted son would be left completely 
at the mercy of the adoptive father. The proposition that 
an adopted son is entitled to the same rights as a real legiti- 
mate son of the adoptive parents, confers on him in Bengal 
the contingent and uncertain right of inheriting from them 
and all their relations 

Protection needed by adopted son —But the certain 
right of inheriting the adopter’s property ought to be secured 
to him by curtailing the adopters power of giving away his 
property to the detriment of the adopted son, seeing that the 
moving consideration inducing the paicnto to give their son 
in adoption is, his advancement by his appointment as heir 


( p) 48 1 A 280, 294 

(q) 48 1 A 280, 296, Rnmchandra v Vinayak, 41 I A 290, 310 

(r) Bhyn Appamma v Chinnammi, 58 IC 511 12 L W 17, w Panma* 
nand v Sheo, 2 L 69 59 I C 256 21 P,L R, 1921 15 P W.R 1921, 

H. L 35. 
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to the adopter’s property. According to the principle of 
equity and justice, therefore, the Courts are competent to 
protect an adopted son against the capricious and whimsical 
disposition of his property by the adoptive father under the 
DAyabhaga school, made with a view to deprive the son, of 
the right of inheriting the same, when the protection afforded 
by natural love and affection to real legitimate sons is wanting 
in his case There are, however, some cases governed by 
the Mit&kshara, in which it has been held that an adoptive 
father is competent to make a gift of his self-acquncd immo- 
vable property cither by an act inter vivos (j) or by a Will ( t ) 
so as to depmc the adopted -.011 But in these cases, the prin- 
ciple of equity could not be invoked, inasmuch as the adopted 
sons became entitled to large ancestral estates 

In Hindu law adoptions took the place of Wills which 
were unknown and unrecognized Adoption is icgarded by 
the Hindus as an appointment of the hen and successor to the 
adopter I he moving consideration influencing the natural 
parents to give away their son in adoption is the belief that 
it is an advancement of the child who is sure to get the rich 
inheritance of the adoptive father They would not have 
parted with then son, if they had believed that the adopter 
could disinhcnt him, accoiding to his pleasuic had they 
thought such disinherison possible they would have required 
the adopter to settle his property on the boy before making 
the gift But this course has now become absolutely neces- 
sary, inasmuch as the Pi ivy Council has held that in adop- 
tion there is no implied contact with the natural father 
that m consideration of the gift of his ,on, the adopter will 
not make a Will depriving the adopted son of his estate. («) 
It is so held even in a case whcic thcie was an express 
agreement m which it was said that the adopter constituted 
the boy his heir to his estate , their Lordships remarked that 


(0 Runs' im it Atchinm, 4 MIA 1 7 VV RPC 57 

(/) Puriishot mi v Visude\, 8 Bom H C k OC tg'j t Sudinund v Bono- 
nnltt, Mirsli ill 137 2Hny205, w P mimn ind d Sh< o, <Q I C 2<6 

2L 69 21PLR 1921 isPWR 1921 
^ r'ul'w Wo ^ ourt ' 301 A 83 3 C VV N 415 , tet burendn v Ka)a, 12 
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by saying that the adopter meant only that he had given 
him the same right of inheritance as a natural son would 
have. But it should be observed that that is a right whin 
the law gives to an adopted son, no contract was necessaiy 
for securing it to him in tint case 

An adopted son cannot question the validity of a bequest \Vha «b.p 
made by a testator by a Will giving authoi ity to his wife to 
adopt(r') Nor can the adopted son who was the adoptive question 
father’s brother’s son, question an alienation made by the 
adoptive fathei jointly with his brother, »\ho were joint at the 
time of alienation, because his rights in the natuial father’s 
estate ceased from the date of adoption and hi-, lights in that 
of adoptive father accrued after the alienation ( <u) The adop- 
tive father can compromise a suit on behalf of the adopted son 
as to bind the latter (r) 

SubSec vn -ADOPTION BY WIDOW AND DIVESTING 

When a person dies giving an authority to his widow to Divesting of 
adopt a son unto him, then his estate must vest in the nearest ad 0 pUou 
heir living at the tune of his death , for a Hindu’s estate cannot 
remain in abeyance for a nearer heir who may come into exis- 
tence in future. Hence if he dies without leaving male issue, 
his estate must vest either m his widow or widows, or m the 
surviving collateral male members of the joint family if govci- 
ned by the Mitakshar&. If again the pei son leaves behind 
him a son and authoi izcs his widow to adopt in the event 
of that son’s death without male issue, his estate vests in 
that son, and on the latter’s death may vest in a person 
other than the widow authorized to adopt.(,y) Between the 
death of the adoptive father and the adoption, succession 
might open to the estate of deceased relations of the adoptive 
parents, which would have devolved on the adopted son had 
his adoption taken place before the falling in of the mheri* 
tance. Hence arises the vexed question as to what estates, 


V») Sri GadiCherla v Nayipathy, 46 M 300 * 3a M L T 47 1 17 L VV Jt. 

(fc>) Nagartnal v Abdul, 1926 N $ * 89 I.C 941. 

C 0 See Medhl v Ghaflshlattl, 31 C.W N. 93 t 1927 P C do4. 

(y) In this connection the subject/ "Power incapable of execution" pp. 
13*215 should be read 
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already vested in other persons, may a subsequently adopted 
son take by divesting them, the ordinary rule of Hindu law 
being that an estate once vested by inheritance cannot be 
divested by reason of any subsequent disqualification of the 
heir (j) or by reason of a nearer heir coming into existence 
aftci wards, (rr) lienee divesting by adoption is an exceptional 
rule founded on the peculiar character of the institution, and 
entirely based upon judicial decisions which do not seem to 
be quite consistent 

Adopting widow. — When the estate is vested in the adop- 
ting widow as hei re -s of her deceased husband, she becomes 
divested by the adoption which is an act of her own choice 
Even if ab>olute powci over pioperty is given to the widow 
by a Will with power to adopt, the widow on adoption will be 
divested of the estate ( 'b ) But when it was stated in the Will 
" she should be absolute owner of his entue estate the adopted 
boy having no powei of intci fcrcnce during her hfe-tnnc,” the 
adopted son shall have no right to possession dining her life- 
time (c) If the husband’s estate is vested in two co-widows, 
and one of them or both of them jointly adopt a son in the 
exercise of the power gi anted by the husband, b^th the 
w doWs become divcstcd,(//) including the office of tiustceship, 
(e) even if they divided the property among themselves (/) 
So in Bombiy it has been held that when tlv senior widow 
Without authoi ity Tom the husband adopts a son of her own 
accord, the junior widow is also divested of her intcicst in 
the husband's estate ( g ) 

Other than adopting widow —But in a case where a 
person died leaving two widows and a son by the senior 
widow and giving authouly to the junioi widow to adopt in 
the event of that son’s death, and on the happening of that 
event the junior widow adopted a son, it has been held that 

( ) Mofiintil V Krrl,^ C 77' 

(tt) Calkdosi v Kins >ri, 11 W R O C 11 JBLUFB ioj, 

CA) KHshtnmirU v Lakshrrlimr lyati 1, 1938 M 371. 

(f) Dufgi v K lfilnlvi, 4q A $79 j 1937 A 387. 

(d) Mond ikuii v Adimth, 18 C oji TiruVengalatil v ButehaVva. <2 M. 

373-1939M.il 33,3 

(d) riruvengihm v Biitchijy i, abovt 
if) AnnapUnlabii v Kuprao, 1924!^ 310 
(/; Rakhmabai Radha, 5 Bora, H C R A. C. J 181, 
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the senior widow cannot be divested of the estate which 
became vested in her as the mother and heiress of the son (Ji) 

So also when on the existing son’s death the estate vested m 
his widow or in his paternal grandmother or other heir, it has 
been held that his mother in the former case, and his step- 
mother m the latter, could not adopt, and cause the estate 
to be divested.(i) 

Mother after son's death.— But if the estate vests in mothc* 
the adopting widow by inheiitancc from her son oi sons’ son, 
and she then adopts, the adoption will be valid, and the 
widow will be divested of the estate according to the 
Mitakshara school (j ) 

The law may be contended to be different tn thu Rent; d sihool, as regards Daya 
divesting in such eases, because here under no cireunv-tani can a brother 
take in preferen< e to the mother, or ipiternal mule n preferem e to the 
paternal grandmother , whereas according to the Mitck ishart the ni ile inerr* 
bers of a joint-family tike, to the exclusion of the females, the undivided fyjit 
coparcenary interest of a deceased member, and the adoption nny be issum 
ed to relate b ick to the time wht n the estate vested in the adopting widow 

Different opinions have been expressed by the learned 
Judges of the Calcutta High Comt, the pi cpondcrance is in 
favour of the view that the mother becomes divested (/) Tb c 
principle upon which is based, the opinion expressed by the 
Judicial Committee m the cases of BJioobunmoyee , (/) namely, 
that the widow becomes divested of the estate even when 
inherited by her fiom a deceased son, — appears to be, that the 
power of adoption is a kind of pow’er of appointment, {in) and 
accordingly the adoption of a son by the widow operates 
as the execution of the power and the appointment of the 
property to he adopted son, and so the widow becomes 
divested by the opei ation of law, of the property, from vvhom- 
aoever inherited. 

(A) Fai/ uddin v. Tincowri, 22 C 565 

(1) BhCobunmoyee v Ramkisore, 10 M I A. 279 3 W R PC 15 , Drobo 
moyee v Shama, »2 C 246, Atmimrnahtf M »bbu, 8 Mad H,C R 108, 
Anandi w Kashi, 38 B 4O1 , Mahikyamila v Nrnda, 33 D 1 J06 , Adivi v 
Nidamarty, 33 M aa8, Madana v Purushothatna, 3S M 1105 

(j) Jamnabai v Raychand, 7 B 335, Ravji v I.akshmibai, ti B 381, 
Lakhmt v Gatto, 8 A 319, Mamkchand v Jagat Settani, 17 C <18. 

(A) Puddo v Juggut, 5 C 615 , Amrito v. Surnomom, 3 C \V N 389 t 35 C, 

662 , Ral Jatindra v Amnta, 5 C W N 20, 

(7) 10 M I A 379 I s*e Vellanki v Venkata, I M. *74i *85 P.C. 

(tn) Bai Moti v, Bal Mamu, 21 B. 709, 
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An adoption by the widow of a predeceased son without 
the assent of her mother-in-law cannot divest the latter of 
the father-in-law’s estate vested m her («) 

Undivided coparcener —When a member of a joint 
family governed by the Mitakshard dies giving permission to 
his widow to adopt a son, then his undivided co-parcenary 
interest vests, on his death, in the surviving male members, 
who, however, will be divested by the subsequent adoption 
made by the widow [Of It should be observed, however, the 
vesting and divesting go on continually by b’rths and deaths 
in a MiUkshara joint family, and the law in this respect, is 
somewhat different m the two schools But it appears that 
if the male member in whom the undivided interest of another 
member authorizing his widow to adopt, vests by survivor- 
ship, dies and the whole family property vests in his widow, 
and then the other widow adopts, such adoption would be 
invalid by reason of the second widow being not divested ( p ) 
So, if the so'c co-paiccner, inspite of the au honty to adopt 
given by his deceased co-pa. ccncr to his widow, alienates 
all or any of the family pioperties absolutely, even by gift, 
the son adopted after the alienation cannot question it and the 
ordinary doctrine that adoption iclatcs bitk to the date of 
the adoptive father’s death, doe^> not apply to such cases (. q ) 
The distinction is tint if the adiption is made when the 
undivided co-parccirry mtcic-.c of the adoptive father remains 
vested m hi-* co-paicooe. taking by survivorship the interest is 
divested and the adoption is valid , but if the adoption is made 
after the estate ha^. pas-cd fron the co*parcenct taking by sur- 
vivorship to hi> heir ot to a sti anger by alienation then the 
estate cannot be diverted and the adoption is invalid (r) 

Any other person —A- icgaids the estate of any person 
other than the adoptive fatlici , succession to which had opened 
before adoption, the adopted --on cannot lay any claim to the 


( n) Oupil v Vi-hmt, aj B, 250, 

(0) Bachoo t». M inkorebu, 34 I A I07 , Sri Vihida v Sri 
69 1 3 I A 154 ) Surendra v SaiUja, 18 C 385 
(/>) Rupchand v Rukhmabai, 8 Bom H C R , A C J 114, 

(f) Veeranna t Sajraitima, 5a M 398 igjj M 376, 

(r) Chandra v Gojarabai, 14 B 403 


Bro to, 1 
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same (.r) even when the adoption was delayed by the fraud 
of the person in whom the succession vested. ( t ) So the sons 
adopted by the widows of two gotraja sapindas of a dcce't cd 
owner who succeeded to the estate on the latter’s death, can- 
not resist the claims of the reversioneis, inasmuch as, the 
adopted sons may claim the estate of their respective adoptive 
fathers, but cannot claim the estate in which their adoptive 
mothers had only a limited interest (it) 

An adoption made by the mother who inherited her son 
on his death does not divest the vatai> property which vested 
in the son’s male heir on his death (v) 

An adoption made vuth the assent of the pci son in whom 
the estate is vested will divest him of that estate. ('<■') 

Sub-Sec vni— UNAUTHORIZED ALIENATION BY WIDOW 
As an adopted son becomes entitled to the adoptive father’s 
estate by divesting the widow, he acquires fiom the time of 
adoption (r) the right to iccover any property that has been 
alienated by the widow without legal necessity The position 
is not altered if a second adopted son question the validity 
of an alienation by the widow before the adoption of a first 
adopted son who died a minor. (/) He is not to wait until 
the widow’s death, like the reversioner , for, the widow’s 
estate comes to an end immediately on adoption, consequently 
no unauthorised alienation by her, can subsist beyond the 
extinction of her own title which alone could pass to her 
transferee (,3) 

A contrary view, however, has been taken innsome cases in which the 
unauthorized alienation by the widow before adoption is held valid for her 
life, upon the hypothesis thit she had power to transfer her life interest (a.) 
But this decision has subsequently been overruled by a Full Bench holding 
that an adopted son can set aside an unauthorized alienation made by the 
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(t) Kally v Gocool, 2 C 2 g<f 

(t) Bhubaneswar! v Murugain, 12 C 18 affirming, 7 C 178 

(u) Hanmava v Venkappa, 102G B 26 

(v) Adiveva v Ch inmalf, 26 Bom L R 360 81IC 1018 1924 B 

(w) Payapa v Appanna, 23 B 327, Siddappa v Ningangavda, 38 B 724, 
J« Vaman « Venka), 45 B 820 23 Bom LJ 269 61 I 0 4(10 

lx) Hanamgowda v Irgowda, 48 B 654 25 Bom L R 829 , 9 2 5 B 9 
(y) Hanmant v Krishna, 49 B 604 

fs) Banomali v Jagat, iCI.J 319 (P C ) , Moro v Balaji, 19 B 809 
00 Sreeramulu v Kristamma, 26 M, 143 
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adoptive mother (A) Some learned Judges of the Calcutta High Court 
thought that in Bhoobunmoyei s case (c) the adoption was not Intended to 
be declared invalid, but all th it the Privy Council intended to lay down, was, 
that the adopted son, as brother to the last full owner of the estate, could 
not succeed during the lifetime of his widow and mother, (d) and accordingly 
their Lordships held that the adopted son could not get possession of any 
property alienated by the widow, during her life (e) 

It is difficult to understand how the widow could be held to have a life* 
interest in the estite inherited by her If that were so, how is she divested 
by adoption ? If the exercise of the power of adoption opcrites as the 
appointment of the estate to the adopted son, the legal effect of which is to 
cause the estate to vest m the son by divesting the widow, then thp widow’s 
transferee also must necessarily be divested , he cmnotbein a higher posi- 
tion than the widow herself. It is impossible to find out any principle for 
drawing a distinction between the widow ind the transferee from her, with 
respect to divestment There Is no reason why the widow's estate should 
be deemed li lble to determination by her death or re-m irri ige only, and not 
also by idoption under the husband’s power The adopted son’s rights should 
be the same is those of a posthumous son 

A purchaser from a widow who is authorized to adopt, 
cannot invoke any principle of equity for preventing the 
immediate resumption by the adopted son, of what has been 
alienated without legal necessity The adopted son’s cause 
of action is held by the Privy Council to arise from the date 
of adoption, to iccovei possession from the widow’s trans- 
feree , (/) so adverse possession against the adoptive mother 
docs not affect the rights of the adopted son as tune does 
not run against the adoptee pnor to the date of his 
adoption (g) 

Sub Sec ix— INVALID ADOPTION 
Effect —There arc two elements in an adoption, first , the 
transfer of the pat} ui potestas or paternal dominion over the 
boy from the natural father to the adopter, causing the 
extinction of his status in the family of birth, second , the 
investment of the boy with the status of son unto the adopter. 
When slavery was recognised, if the adoption was invalid, the 


(6) Vaidyanath v Sauthn, 41 M 75 K B 
275 4a I C 245 

(c) to M I A 270 (d) Puddo 

(e) Gobindo 1 Ram, 24 W R 183 , K ally v 
Prosonna v Af/ol, 4 C 523 

(f) Rai v Jagat, 33 I A 80 1 C L J 319 
(g ) Sitar im v. llajaram, 48 J C 230 iN ) 


3 ML J 287 22 M LT 

* r Ns , \ t ' s C 6i S , 644 
IjocooI, 2 C 295, 307, 
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boy would not acquire the status of sonship to the adopter, 
but the effect of gift by the father or the mother and accept 
tance of the boy* would be the loss of his status m the famil 
of birth, and the acquisition of the condition of a slave of the 
adopter, and as such he was entitled to maintenance only in 
the family of adoption. (A) But such an effect as this cannot 
arise now that slavery has been abolished if the adoption 
falls, the boy’s status in the family of his birth will remain 
unaffected by the invalid adoption, (t) This distinction is 
not borne in mind There are some decisions in which the 
former view was taken, which was correct before the abolition 
of slavery , while there are others m which the lattci view ha-> 
been expressed. 

A person whose adoption is invalid, is in the eye of law 
an absolute stranger to the adoptive family, (j ) An upanayana 
ceremony performed by the adoptive father m an invalid 
adoption is a nullity and there is no bar to his subsequent 
adoption. ( k ) 

Though an adoption may be invalid yet an adopted son as 
such may acquire by adverse possession property belong- 
ing to another. (/) 

The widow is not personally estopped from disputing the 
validity of the adoption and recovering the estate of her 
deceased husband, m the case where the adoption is invalid 
unless the adoptee's position has been prejudiced, (m) 

Ratification of invalid adoption. — An important question 
often arises whether an invalid adoption can be made valid 
by subsequent ratification. It should be borne m mind that 
there is a vast diffeience between estoppel and ratification. 
The former binds the particular person or persons or those 
who might claim any right under them, w hile the latter 
(A) AyyAvu v Nilidatchi, 1 MHCR 45 

CO Bawam v Ambabky, 1 MHCR 363, Laksmhpph v Ramava, 12 Bom 
H.C R 364,397, Dalpatsingji t Raisingji, 79 B 528, 513 17 Bom J 
R 566 29 I C 943 , Vai thill ngam v Murugaian, 37 M ** 

LJ i89,Vamanv Venkaji, 45 B 829 23 Bom Lll 2G9 61 l C 4 Co 
(j) Ramkishore « Jayanarayana, 10 N L R 1 40 C, 96G 40 I A 213 17 
CWN 1189 18CLJ 217 15 Bom L R 867 11ALJ 865 25 M L 
J 512 20 I C 958 

CO Vadervuv Somasundaram, 43 M 876 59 I C 600. 

CO Aiyanachanar v Lakshmt, 21 M L J 500 10MLT 19 to I C 194 
(m) Ramchan v Saraswati, 60 I C tap 12 LW. 544 C*9 2 °J M \Y N 721, 
H- L, — 36, 
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validates the act of adoption and it binds all per$Qns tv $p 
.if the adoption was valid at the date of adoption. Npw 
the question is whether an adoption ab initio void can 
subsequently be validated by ratification The Madras High 
Court, in the case of Venkata v. Rungayya , («) which wenjt 
up to the Privy Council, has held that the ratification 
validated the adoption, inasmuch as, no one's interest wa$ 
prejudicially affected in that case by the subsequent rati- 
fication, in consequence of anything which happened before 
it. A late* decision of the Madras High Court, ( 0 ) however, 
has refused to accept the doctrine of ratification laid down 
m the above case as it appeared to Oldfield, J., objection? 
able on its merits. The same High Comt, in the absence 
of any authority holding that such subsequent assent of the 
Sapindas would validate the adoption, has held that subse- 
quent ratification cannot turn an invalid adoption valid, (p) 
Mr. Justice Ranade of the Bombay High Court (?) has 
expressed an obiter , namely, that an invalid adoption can 
be validated on the principle of ratification by conduct or 
acquiescence on the authorities of Sadas/ttva v Han, ( r) 
Ravji v Lakshmibai , [s) Suk/iha^i v Gnman (0 and 
Rajtndro v. Jogendro ( n ) The first th cc cases involved 
the question of estoppel, whereas m the last the decision 
mainly turned upon the genuineness of a Will containing the 
authonty to adopt. In a Full Bench decision (v\ to which 
Ranade, J , was a party, it ha. been laid down that subse- 
quent assent to an adoption cannot give it validity, if it 
was invalid when made, fir Justice Ranade, however, m 
the c including line= of hi-, judgment has said that “the 
adoption in this case was void for want of legal power 
in this adoptive mother to make a valid adoption and that 
this defect was not cured bv the consent of the real heirs,” 

(h) 3 ) M 437, 446 affirmed by I’ C 37 M 199 , 41 I A 51 »6M L ] 
41 1 18C W N 554 19C L J 369 26 Bom L J 328 12 A L. 
J 315 23 I C 166 

(0) SaMir.iju ^ Venkataswami, 40 M 925, 938. 32 M L J 119.40 I C 
ip) Doraisami v Lhinma, 34 M L J 258 

(q) Payapi v Appanna, 23 B 327,333 (V) 11 Bom H C R. 190 

W 11 B 381. </) 2 A 366 (u) '■ ■ ' 

[v) VasmJeo v Ramchancfra, 22 B 551,557 
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Invalid adoption and Persona designata. -When a gift Gift pr,om 
is made by a Deed or Will to a boy who has been adopted, dtS, S mta 
or whose adoption is directed, by the donor, but who is noi 
adopted or whose adoption is held invalid, then a question 
arises with respect to the validity of the gift If the inten- 
tion is clear to benefit the boy who is ident fied irrespective 
of adoption, the reference to which is intended as mere 
description, then the gift must be held good according to the 
same principle as is laid down in Section 76 (old 63) of the 
Succession Act («/) But, if on the other hand, the adoption 
of the boy appears to be the condition of, or the n oving con- 
sideration for, the gift, then the gift cannot take effect, if the 
adoption fails or is ptonounced invalid (x) The fact that a 
Will desciibes the donee as an adopted son docs not mean 
that unless in law and fact he is an adopted son the testator 
intended that he was to get no benefit under the Will O') In 
such cases the Couit should not strain, to adopt a construc- 
tion which would defeat the intention of the testator, (s) 

A document which stated : “further you, becoming a son 
to me, will be such an owner of all my properties as a son 
is,” cannot amount to a gift or transfer of property. ( a) 

Sec. 8- JUDICIAL PROCEEDINGS 

Suit to set aside an invalid adoption —The piestimp- ^ ults t0 set 
tive reversioner ( [b\ or, more properly, the nevt heir, and t iside ' )d °P 
when he refuses, or is in collusion, or is a female, the remoter whom 
reversioner is permitted to bring a suit for a deciee declaring 
the invalidity of an adoption during the life of the adopting 
widow. Considering the grave and important nature of dis- 
putes relating to the truth or validity of an adoption, involving 
questions of family status and the senous consequences of a 

(w) Ntdhoo v Sind-t, 3 I A 251 26 W R 91 , Bire< wer Ardh i, 15 1 A 
101 19 C 452 , Murari t> Kundan, 31 A 339 , Hir 1 v Ridha, 37 

B 11G 

(x) Fmindra v Rajeswar, 12 I A 72 II C 463, Karamsi v Karsan, 23 
B 271 

( y ) Khub v Ramji, 17 A L J 853 52 I C 311 

(z) Ba» Dhondubat v Lixminno 24 Bom L R 794 C8 I C ,504, in this 

connection see, Krishna v Sundara, 35 C W N 617 P C 

(a) Surappa v Sundnmma, 1928 M 176 

(S) Venkatanarayan v Subbammal, 38 M 406 21 C L J 515 19CWN 
641, final decision 39 M 107 43 I A 20, Muthulcrishna v . Harinarayan, 

1927 M 785 
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decree declaring the invalidity of an adoption on the rights of 
the boy adopted, it appears to be desirable that such suits 
should be permitted to be bi ought within a short time from 
the time of adoption, and that the adjudication made m them 
should be made final as fai as possible. But with respeet to 
suits relating to alienations made by a female heir it has been 
held in a scdcs of cases that the presumptive reversioner 
cannot repicscnt the remote reversioners. And although suits 
to set aside adoptions ate analogous to suits relating to aliena- 
tions, still they stand on a different footing. Accordingly a 
bull Bench of the Madras High Court has held that on 
principle the picsumptive reversioner or a more remote 
reversioner when permitted to bring such suit, ought to be 
held to represent all reversioners, provided the plaintiff disclose 
the name i of all persons interested in the reversion, and serve 
notices on them to enable them to be made parties, should 
they so desire, and provided the matter is decided after a 
fair tual the true object of the concession of this 
tight of suit, is, the protection of the interest of the actual 
reversioner, and the perpetuation of testimony which might 
be lost by the time the succession actually opens. ( c ) A suit 
by the mother of the last male owner of the estate, to set 
aside an adoption made by the widow abates on the mother’s 
death. (//; 

The Privy Council (<*) ha-, held that a ne^ct nearest rever* 
sioner may continue the suit to set aside an adoption com- 
mcnccd by the plamt.II, the then nearest reversioner. In 
arriving at the above conclusion the Judicial Committee has 
made the following obsmation with respect to the decision 
of the Madras High Court in the case of Ckiruvolu v. 
Chiruvoht ( f ) 


"I he Muir,, H.ghCourUus’dr^n a function between a suit brought 

to ch.II.nKc an adoption mef one to dedtre an al.enat.on by a qual.fied 
t.wner .s not bmdm g h, y ond the lift, t.ru, of tht a|lul0 , tfcc ^ ^ 


(0 Chinnolu e Lhiruvola, 29 M 390 

(ii) A run uhallitn Pdl 11 v Veil tyt, 23 M L I 710 

tr, + * MLIS 35 . a. 

(f) ' Ch “ 1 >“W’. =8C WN 056, S 7 ? 7b f.l ”• 
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of cases it has been recognised that the presumptive reversioner's suit is in 
a representative character , in the other, however, chiefly on the ground 
that the adjudication relating to an alienation to the suit of the pit sump- 
tive reversioner does net operate as a tes jwiuafa against the < ontinji >t 
reversioners, it has been held that these have no right to continue an action 
brought by him Although, no doubt, as their Lordships have already 
remarked, there is great difference in the character of the two classes 
of suits, the position of the plaintiffs in both instinecs when closely 
examined will be found, so far as the point for decision is com erned, to be 
the same The test of ics jUdnala applied by the Madras High Court 
seems, therefore, to be irrelevant to the inquiry whether the petitioner is 
entitled to continue the action commenced by his grandf itl cr ” 

"What has to be considered is whether ‘the right to sue,’ in the words of 
the statute, 'survives,' rnd if it does, who can continue the action to obtain 
the relief that is sought t > " 

The grounds on which such suits arc brought are the 
absence or illegality of the powci of adoption given to the 
widow, the ineligibility of the boy by reason of his being 
Within prohibited degrees for adoption, or othci defects, and 
the non-performance of the necessary ceicmomes. The pay- 
ment by the adopter of any consideration to the boy’s natuial 
father for inducing him to make the gift in adoption, has m 
some cases been contended tc constitute the boy as ki iU\ or 
purchased son, and not Dattaka son, and so to render the 
adoption invalid. But the Madras High Court has held 
that the receipt of money by the natural father in considera- 
tion of giving his son, though unlawful, does not vitiate the 
adoption consisting of the gift and acceptance of the boy— 
which is a distinct and separate transaction (g) 

Court-Fee.— A suit by a reversioner for a declaration that 
an alleged adoption is invalid, affects title of the adopted son 
to the property and so ad valorem court-fee is to be paid (h) 

Onus — A person setting up title on adoption, as against 
another who would succeed in case there was no such adop- 
tion, must prove the fact of adoption by evidence free from 
all suspicion of fraud (?) and the onus is on him to prove the 


(g) Murugappa v Nagappa, 29 M 161 But su Esan v Harlsh 21 W R 

( h ) Noksing v Bholusing, 1930 N 73 

(1) Sutroogun v Sabitra, 5 W R , P C 109 . Chatib u v Kundibai , 88 1 C 
573 *9^5 S 223 , see Venkata v Papayya, 21 I C 737 (*9*3) M W N 
8a8, Baluk v Nanu, 1930 L 579. 
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adoption, both as regards the power of the adopter and the 
fact of adoption (j ) But when the adopted son has been 
treated as such for a long series of years, slight evidence will 
be sufficient, (/) and Couits will presume adoption (/) as 
also the authority of the widow to adopt , («/) and so the 
person who challenges long after adoption, the authority of 
adoption, must clearly prove the want of it (») If the re- 
quisite authority and the factum of adoption with the 
necessary formalities aic proved or admitted, the onus will be 
shifted on the party opposing the adoption to prove the ex- 
istence of other invalidating circumstances such as the adoptee 
being the only son of his natural father, or of a different 
faith (o) But if the adoption is denied by the person said to 
have been adopted, the burden of proof lies on the person 
alleging it (/) The onus is on the person setting up adoption 
that a person v\as in a fit state of mmd to perform the act of, 
taking when the alleged adoption was made by a person 
who was in cxtvemi^ and was delirious, (q) 

It is to be presumed that Homa ) if necessary, was per- 
formed when the adoption is challenged aftci 48 years. (V) 

A pcison setting up a doyumu diyayana form of adop- 
tion is to prove the agreement necessary under such an 
adoption. (<) 

But tlm onus lie-, on the plaintiff to prove that an adop- 
tion is invalid 01 false and fraudulent when the suit was 


0 ) Kilpa r, Golu< k, 4 VV R 78 , Tarinee v Saroda, n WR 468, Kishon 
v Chum, 9 CL) tjaPC i'll A 116 ilCWNijo 36 1 , A 9 n 
Ron I K lyG Lai v Chiranji, 32 A 104 P.C 37 I A T 14 C VV N 
28s 12 Bo m I R 24$ 5IC 549,Chowdry v Koor, 12 MIA 3150, 
356 12 WR, PC 1, 2-3, R improtab v Abhilak, 3 C L R 170,174 
Mur Dv d v Ka\ Kusto, 24 W R CR 107, Bissessur ® Ram, 2 W R 
CR 326, 328, Koopmonjaoree v Kamlall, 1 WR, CR 145,147' 
Kenchawa:- Ningipa, 10 Bom HCR 265 note, Kailas v Bijoy, 36 
C>-J 414 

(k) KaiUsh v Bijav, 3OCLJ 434 

(!) Sambasivar K imaswami, 48 M L J 353 85 I C 772 1925 M 803 
(m) Prem v Shatubhu, 42 A 382 18 A I ] 473 76 I C 601 
(it) Kanchumarthi v Kanchnmarthi, 89 I C 817 1925 PC 201 
(o Kusum v Satya, 30 C 999 

(/>) Chandra v Narpat, j; I A 27 29 A 184 II C W N 121 Hnr 

Sankarw Iali)A 519 34 ! A 125 nC W N 841 ’ 

[q) Kolhapur, Mah iraja v Sundaram 48 M t 1025 M 497 

(c) Chhote Lai v Chandra, 45 A 59 p) See Sec g,f> 291 mfra 
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brought for declaring an adoption invalid (t) But the 
Madras High Court has held it otherwise, (w) 

Evidence. — The factum of adoption is to be established 
by clear and satisfactory evidence. ( v ), When there is no 
written record of adoption, when the child’s name was 
not changed, when he was not taken to live with his 
new family, when he was not recognised as an adopted 
son and when the accounts which give minutest detail do not 
refer to any expenditure on the ceicmony of adoption, the 
briefest possible evidence of the ceremony having taken place, 
is highly improbable. (iJ) When after execution of a 
registered deed of adoption, there is no evidence of continuous 
treatment as adopted son, and the adopter consistently 
repudiated the adoption, it could not be said to have been 
proved that adoption has taken place, (x) The Courts will 
be justified in viewing with care when an adoption based on 
authority is said to have taken place many years aftei. (j y) 

A statement by a widow since deceased as to her power 
to adopt is not admissible as evidence of such power under 
section 32 ($) of the Evidence Act when she adopted one of 
her own relations long after hei husband’s death (?) 

In ordei that the evidence given in a foimer judicial 
proceeding may be admissible under section 33 of the Act, 
the party challenging it should have had both the right and 
the opportunity of cross-examining the witness (a) 

The baht entries which relate to a family partition of 
immoveable property of more than rupees one hundred in 
value though inadmissible in evidence to prove partition may 


(/; Brojo v Sreenath, 9 W R 463, Patel, v bate! 15 B 50$, Ashrafi v Rup, 
30 A 197 

(») Raja Gopalu v Natha, 34 M 329, this followed — Laxman v Bhulabu, 
78 I C 862 

(v\ Padmahv v Fakira, 35 C W N 4C5 PC S 3 C I J 202 
( W) Divakar v Chandan, 12 N L K '64 44 C 201 18 Bom L R 992 24 

C L J 17 21 C W N 3' 4 32 Vl L J 636 39 I C 6 , ct also, foot not t. 

<vi above 

(4) Ghutam Haider w G Nabi, 342 P L R i 9»3 21 I C 648 

<jr) Krishnayya v Lakshmipathi, 30 M L J 2^5 32 I C 253 affirmed by P C 

43 M (50 56 I C 191 

(s) Dal Bahadur v B»jai, 52 A I 34 C W N 369 51 C L J 3jo 1930 

P C 79 
(a) Ibtd 
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be admissible in evidence for showing the consent to adoption 
of one party in favour of another. (6) 

Unless a man, who was only thirty years of age and had 
only married about three years ago, had been stricken with 
some serious illness, it is not likely he would think of there 
being a necessity for a son being adopted to him, and the 
question how long he had been ailing prior to his death was 
a vital question in determining whether he had or had not 
authorised to adopt (e) 

Estoppel —A widow, representing that she had authority 
to adopt, made an adoption , but she will be estopped to 
impeach the adoption on the ground that she had no 
authority. (tl) A widow, however, adopting an orphan boy 
will not be estopped to challenge the validity of the adop- 
tion. (V) 

Recognition and acquiescence on the part of members of 
the family acquainted with the facts may give rise to an 
inference that the conditions relating to the adoption were 
duly fulfilled, (/) but it will not operate as an estoppel 
against them if the adoption was invalid 

Where an adoption had taken place with great publicity 
and all necessary cciemomcs, a formal deed of adoption had 
been executed and iegi^tcicd, the adopted son had been 
received into the family of his adoptive father and the adop- 
tion was not challenged for several years, the adoptive mother 
is estopped from challenging the adoption ( g ) 

But estoppel must be taken as purely personal and it does 
not bind any one who claims by an independent title. (A) 


( 6 ) Ichhnun » Banwan, 1929 L 16 

(c) Ramadhin v Chnndrama, 22 L W 91 89 I^C 5G5 1925 PC $4 (P C ) 

(d) Dhinm v Balwint, 34 A 398 39 I A 142 16 C L I 60 16 C W N. 

*\ 67 r > 15 JC 673 , Gang 1 Buda, 11 I C 27(A) 

(e) Govind t> Chandnbhaga 12 N L R 100 14 I C G75 

(/) Barangowdi v Rudt ippa, 52 B 303 192S B 291 in this connection 
s,e Rijendn v Gop il. 10 P 187 34 C W N 1161 5a C L 1 287 
1930 PC 242 

lj) Dhanm # Kalawao, 50 A 88s 

(h) Dharam 1- Bdwant, 34 A 198 39 I A 142 16 C W N 675 16 

C L J Go IS I C 673 , P irasuram .yya i- Venkalaramayya, 1927 M 
777 , stt Vythihnga v Mumgan, 37 M 529 23 M L ]. 180 . IS 

1 C 299 ^ 
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Limitation for declaring invalidity of adoption — The 
view that if an adoption is invalid, the adopted son’s natural 
rights remain quite unaffected, is just and equitable. The c 
is however, great practical difficulty m giving effect to it, 
when the adoption is set aside after a consideiable time has 
elapsed from adoption, and most of his natural rights have 
become barred by limitation. 

While construing the provisions of the Limitation Act c>f 1871, on this 
point, the Judicial Committee observed, — "It seems to their Lordships that 
the more rational and probable principle to ascribe to an act whose language 
admits of it, is the principle of allowing only 1 moderate time within which 
such delicate and intricate questions as those involved in idoption shall be 
brought into dispute, so that it stiill strike alike at all suits in which the 
plaintiff Cinnot possibly succeed without displacing an apparent adoption by 
virtue of which the defendant is in possession "(0 

But nevertheless, all the High Courts did^t one time hold that under the 
present Limitation Act the reversionary heir is entitled to twelve years after 
the death of the widow who inherited her husband’s estate and idopted a son 
unto him, for instituting a suit to obt un possession of the estite on declari 
tion of the invalidity of the adoption, and tb it the Article 1 18 applies to suits 
for declaratory decrees only (j) But having regard to the pnnciple enunciated 
by the Judicial Committee \n Jagadamba v Dalkwa's case, and to an obser 
vation made by their Lordships in Mohesnaraxn' s case (k) and also to the 
decision In Li t’lman Laps case//) the Madras High Couit, and a Full Ben^h of 
the Bombay High Court presided by Sir Lawrence Jenkins, have he’d that the 
Article 118 cf the present Limitation Act governs a suit for a declaration 
that an adoption was invalid, whether the question as to its validity is raised 
by the plaintiff in the first inst ince, or arises in consequence of the defence 
setting up the adoption as a bar to the pi untiff's claim to the adoptive father’s 
estate (m) 

This view is supported by the opinion expressed by the Privy Council in 
the subsequent case of MaKarjun v Narhan (n) in which their Lordships held 
by applying the principle set forth in Jagtdamba's case that one year’s limita- 
tion prescribed by Article 12 (a) of the Act of 1877, is not confined to only 
suits in which no other relief than a declaration setting aside a sale, is sought, 
but applies also to suits where other relief is sought which can only be 
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0 ) Jagadamba <1 Dakhina, 13, I A 84, 95 13 C 308 

{j) Jaganath V Kanjit 25 C 354 , Ram w Ranjit, 27 C 242 and the cases 
cited therein 

(k) 20 I A 30 20 C 487 (/ ) 22 I A 51 22 C 609 

(m) Parvathi « Saminatha, 20 M 40, Ratnamassan v Akilandimmal, 26 

M 291 and Shrinivasa v Hanmant, 24 B 260 IF B ) , see Laxmana v 
Ramappa, 32 B 7, Shrinivis 1 v Balwant, 37 B 513,531 15 Bom 

L R 533 20 I C 1C2 

(n) 27 I A 216 25 B 337. 

H. L -37 
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granted by setting aside the sale This principle is applicable mutatis 
mutandis to Articles 118 and 119 of the present Limitation Act XV of 1877 
But in the case of Thiltir Tirbhnwan(o) the Judicial Committee appears 
to have expressod a contrary opinion which is no doubt an obiter dictum The 
same view Is expressed in a subsequent case by the Privy Council, but that 
also Is an obiter dutum ( j>) 

Henoe, the result of the conflicting decisions of the different High Courts 
is that the Calcutta, (</) and the Madras (r) High Courts hold that, where the 
plaintiff seeks to recover possession as a reversioner on a declaration that the 
alleged adoption is invalid, or never, in fict, took place,” the limitation appli- 
cable is that provided in Article 141 of Schedule II of the Limitation Act and 
not Art 1 18, and the limitation begins to run from the date of the death of the 
widow, when tho pli intifl's cause of action arises Articles 118 and 119 are 
applicable to suits where mere declaration is prayed for and no possession is 
claimed So when an adopted son seeks to recover possession, the period 
of limitation will be twelve years from the date when his rights have been 
interfered with 

But the Bombay x) High Court holds a contrary view 
A later decision (t) of the Alhhabad High Court • seems to follow the 
Bombay High Court but the trend of authority (u) of that Court is the 
other way 

The Judicial Committee, on a careful review of all the 
cases on the point, Including its previous observations 
expressed in Thakur Tirbhuwan v. Raja Rameshar ( v ), 
Umar Khan v Muhammad Naiz-ud-dtn (w) and Btjoy Gopai 
Mookctjec v. Srimati Krishna Mahishi, (r) has finally set- 
tled the question holding that the reversioner in a suit for 
possession will get 12 years time from the death of the 
widow (y) 


(0) 13 I A 156 22 A 727 

(p) Umar v Nia/*ud din, 39 I A 19 16 C W N 458 14 Bom L R. 182 

in C 418, 

(?) Bhagwant t> Muranlal, 15 C L J 97, 104-106 15 CWN 524, 535 j 

IC 427, Bilk antii' Kill, 9 C V/ N 222 , Jagannaih v Ranjit 25 C 
154 , Ram v Rmjit, 27 C 242, 253-255 4 C W N 405, 411-413 , Lala 
Parbhu v Mylne, 14 C 401 
(r) Vclaga v Bandhmudi, 30 M 30R 

(x) ‘•'hnmvas v Balwant ',7 B 511,531 , Laxmana v Ramappa, 32 B 7, 
Shrimvasa v Hammant, 24 B 260 (h B l , see also Ramchandra v’ 
Narayan, 37 B 614 , Barot N Iran v Barot, 25 B 26 
(/ ) Chum v Sita, 34 A 8 

(«) Cliandama v S digram, 26 A 40 , Lali u Murlidlnr, 24 A 195, Nathu 
r Guhb, 17 A 1G7 , Bisdeo v Gopil 8 A C44 , Contar v Tehangira 
AWN (1890) 241 J s 

(v) 31 I A 156 10CWN 1065 (w 39 I A 19 16 C.W N 4<;8 

(x)mCw 14 I A 8; 11 CWN 424 45 

CyJ Kalyandappa 1. ( hanbasoppa, 48 B 4 n 26 Bom L R 509 2 a 
c W N 666 46 M L J 598 22 A L J 508 79 I C 971 1924 PC 137 
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Similarly, a suit by a widow ta recover possession of her 
husband’s estate on declaration that an alleged adoption is 
false, is not governed by Article z 1 8 of the Limitation Act ) 

But where a suit is m substance one for declaration that 
an adoption is invalid it is governed by Act 118 of the 
Limitation Act and the suit will be barred by limitation if 
brought more than six years from the date of knowledge of 
the pal intiff. ( a ) 

Soo 9— DVYAMUSHYAYANA ADOPTION 

A boy who is adopted in the dvyamushyayana foim 
retains his natural relationship to all the original relations, tioi^hipwith 
and acquires, in addition, a new relationship to his adoptive naturl 
parents and their relations. (f>) He is called the son of two 
fathers, as he is not absolutely given away in adoption, but is 
made a son common to both his original as well as his adop- 
tive parents, just as a property may be transferred so as to 
become the joint property of the tran^fcrrci and the tiansfercc 
A son could be of this description by agiecment at the tunc 
of adoption, ( c ) and not by reason of the performance by the 
natural parents of any initiator ceiemonics for the boy : such 
a son of two fathers is called N ity a* Dvyamushyayana. (d) Atiya Daya > 
The Bombay High Court has held that in cveiy case of mushyayam 
adoption under this form, there must be an agieemcnt to that 
effect and the person setting it up must prove it like any other 
question of fact. ( e ) But a later decision by the same learned 0n| ^ 
judge, has gone a step futher, on the authority of the above 
case which, however, did not hold it, and held that in the 
absence of any express agreement to the effect that the 


(i) Padmalav «. Falun, 35 OWN 465 P C 53 C L.{. 292 , the Art 1 1 
is a clerical mistake in the report 

(a) Lala Jagmohan v Sahu, 32 C W N i<>3 P C 

( b ) Nilmadhub v Bishumber, 13 M.I.A 85, 

(c) Wooma Daee v Gokoolaunda, 3 C 587, 598 ( P C.) Mohna v Mula 
89 I C 688 1925 L 623. 

(d) Behan v Shib, 26 A 472 

(e) Laxmlpati v Venkatesh, 41 B 315, 342 19 Bom LR 23 38 I C 
55a 1 Mohna v. Mula about, 
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adoption was to be in the dvyamushyayana form, the adoption 
must be presumed to be in the Dattaka form. (/) According 
to some an only son can be adopted only in this form , for, 
as a matter of law, he must continue his progenitor’s son 
notwithstanding adoption m the ordinary mode An cxpiess 
adoption m this form is now rare This form of adoption is 
unknown in the Punjab ( g ) The widows of brothers like their 
husbands, can give or take an only son in adoption in the 
Dvyamushyayana form (//) 

The natuial mother of a nitya-dvyamushyayana son is 
entitled to inheiit from him (i) 

Seo 10 -KRITRIM A ADOPTION * 

Dattaka and Kritrima, — According to the Smritis and 
the commentaries, the Kritrima form differs from the Dattaka 
only m this, that in the latter the boy is given in adoption by 
his natural parents or either of them, whereas in the former, 
the consent of the b >y only is necessary who should therefore 
be destitute of his parents, and thus sm junt, so as to be 
competent to give his assent to his adoption . in all other 
respects there is no difference between the two forms. 

Prevalent in Mithila — Hut the so-called Kritrima 
adoption that is now prevalent in Mithila appears to be a 
modem innovation and altogether a different institution from 
that dealt with in Hindu law An adoption m Dattaka 
form here is not, therefore, invalid ( j ) 

A Contractual relationship —The Kritrima form of 
adoption such as is now made in Mithila, does not appear to 
be affiliation but is something 1 kc a contractual relationship 
between only the adopter and the adoptee 

Both husband and wife may adopt.— In this modern 
form a man and his wife may either jointly adopt one son, 


abe [P Huch,aov Blnnurio, 4-* B 277, 279,44 i C 851 Mohna v Mala, 

Cc) Muhni s Mul i, above 

(h) Krishna v Paramshrl, 25 B 517 

CO 3 G A 472 

r . wr’V'V 00 '' D D tta L k \ and Kr L tnmi1 ’ and "Puthka Putra". 

(j) Chandreshwar v. Bishe3hwar5 P 777 , 1937 p, fa 
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or may each of them separately adopt a son, so that the son may adop 1 
adopted by the husband does not become the wtfe’s son, and 
vice versa , and m such a case the son of the one does n< L 
perform the exequial ceremony, nor succeed to the estate, 
of the other. (, k ) 

Elements of Kritrima adoption. — The offer by the j ts e iemfnts 
adoptive parent expressing his desire to adopt, and the 
consent to it by the boy, expressed m the lifetime of the 
former are sufficient to constitute adoption. No religious 
ceremonies or burnt sacrifices are necessary in thi^ form. (/ ) 

There la no restriction in this form as to the capacity of 
being adopted, such as being an only son, particular age, or 
performance of the Upanayana ceremony or marriage, and 
particular relationship. ( tn ) 

His status.— The adoptee in this Kritrima form does not st »tui of 
lose his status in his family of birth, and by the adoption p,rt,es 
he acquires right of inheriting from the adoptive parents or 
parent alone He cannot take the inheritance of his adopter’s 
father or even of the adopter’s wife or husband, the 
relationship being limited to the contracting parties only. (tt) 

Place other than Mithila — According to the Whether 
authontative commentaries of the Benares school the J,™ v *J 1 e l n r t e 
Kritrima form of adoption may be made m the Kali age, in 
addition to the Dattaka form, and it appears to prevail m many 
places in Northern India, if not also m the Deccan. But 
this form whenever met with at a place other than Mithila, 
must not be confounded with the modern innovation of the 
latter district, which though called Kritrima is altogether 
different from it. The real Kritrima form is exactly similar 
to the Dattaka one as regards their incidents. 

Kritrima and Putrikaputtra.— Properly speaking the f ll(r ,u 
name Kritrima should not be applied to the adopted sons P uttra 
that are popularly called by a different name in Mithila, 


(6) Sreenaraln v Bhya, a Sel Rep 29 ( 33 ; , see also Collector, Trihoot v 
Huroparshad, 7 W R 500 and Shib v Joogan, 8 W R 155 

(7) Kulle in v Kirpa, l Sel Rep XI 
(m) 3 Sel Rep 192 1 145 Old Edition 

(u) Collector, Tirhoot v. Huroparshad, 7, W.R R 500 ; Shib v Joogun, 8 
W.R. 155 1 Jeswant v Ram, 2$ W. R. 2SS* 
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namely, Karta-puttm which does not appear to be a corruption 
of Kn tnma-pu Urn but of Knta-puttra. But it has been 
held that the adoption of Karta-puttm is an adoption m the 
Krttnma form, that his position is not better than a dattaka 
puttra and that succession to the estate of the adoptive 
father is not inherent in the status of a Karta-puttra. (o) 

Location of Mithila. — Mithila is the modern district of 
Tirhoot which is a corruption of the word Tara-bhuktt 
meaning the country “bounded by the banks” of three 
rivers, namely, the Gandaka in the West, the Kosi in the 
East, and the Ganges in the South {See ante p 57.) 

Sec. 11 -ADOPTION OF DATTOSrE&S 
Adoption of daughters, — Nanda Pandita recommends 
the adoption of daughters by persons destitute of female 
children for the purpose of securing spiritual benefit conferred 
by the daughter’s son. But the Hindu community has not 
favourably received his recommendation 

The adoption of daughters appears to be a general 
custom amongst the dancing-girls and prostitutes who have 
no daughters boin of their body. This practice is, however 
actuated by secular rather than by spiritual motives The 
Calcutta (/>) and the Bombay (yj High Courts have held that 
such adoption is illegal lint the Madras (/') High Court 
has held a contrary view A later decision (s) of the same 
Court, however seems to have expressed an opinion which 
is in conformity with the decisions of the Calcutta and the 
Bombay High Courts But m a still later case(/) some 
observations in the above mentioned case have been dissented 
from , but it agreed with the view that unchastity of a 
married woman will not bring her within the class of dan- 
cmg-girls so as to enable her to exercise all the rights which 


(0) K-mhal) i r Sugi, 4 P 8-14 90 I C G5 6 P it L T 503 : 1926 P go 
( p) Hencower Bye v H »nsi.ow(.r Bye (1818; 2 Morley’s Digest 133 
( V) Mathura Nukin v Fsn Nukin, 4 B 545 , Hm v Radha, 37 B tl6 1 
14 Bom L R 109 17 I C 834 , see also Minjamma e Sheshgiri 26 B 491 
(r) Narasinna v Gangu 13 M 133 , Muttukannu t' Paramasahu, 12 M 
214 , Venku v Mahalinga, 11 M 393 

(0 Giidditi v ( Gunaputi , (1912) aj ML] 493 17 1C 422, Nagamuthu 
v. Dasi 32 I C 743 

(t) Meenakshi v Muniandi, 38 M 1144,1151*1152 25 IC 957 



c. IV, s, li] 


ILLATOM SON-IN-LAW 


295 


by custom and precedent have been allowed to them. An 
.adoption of a daughter by a dancing-girl is valid in Madras(w) 
but not for purposes of prostitution as it is opposed o 
public policy, (v) 

The ordinary presumption that property standing in 
the name of one member of a co-parcenary is the property 
of all, does not apply to dancing sisters living together, (w) 

S«o. la -ILLATOM SON-IN-LAW 

lllatom son-in-law. — The usage of adopting a son-in- 
law appears to owe its origin to the same principle upon which 
the ancient institution of appointing a daughter to raise male 
issue for the father was founded. 

In some of the districts of Madras the custom of Illatom 
or affiliation of son-m-law exists. A person who has no 
male issue, although he may have more than one daughter, 
may affiliate a son-m-law in this form, whether at that 
time he was hopeless of having male issue or not. (ar) The 
Judicial Committee in an appeal from the Madras High Court 
relying on an unreported case(^) of the same High Court 
has held that amongst the Sudras of the Kainma caste there 
exists a custom of Illatom adoption by persons who had 
natural sons living at that time. (~) 

An Illatom agreement can be implied from the circums- 
tances of a case and is a valid contract, (a) but mcie living in 
the house of the father-in-law and assisting his widow after 
the death of the father-in-law will not, m the absence of 
specific contract, constitute an Illatom son-in-law (b) 

The Illatom adoption is not invalidated by the marriage 
being celebrated after the death of the taker. ( c ) 


Ancient 

usage 


Custom in 
Madras 


P C 


Agreement 

necessary 


Marriage 
after death 
of taker 


( u) See foot notes ( r\ is) and (t) above 

(v) Kandaiya v Chokkammal, 28 M L T 106 59 I C 214 12 L W 7 

(w) Visalakshi v Dorasinga, 29 I C 974 

(x) Hanumantamma v Rami, 4 M 27 2 

(y) Hammya v Yelliwanda, S A No 4< of 1905 of Madias High Court 

(*) Nallurl v Kamepalli, 42 M 805 46 I A 1C8 37 M L J 1 23 C W N 

1010 30CI.J 14s 17 A L J 662 21 Bom LR qo' 51 I C t 
(a) Vachoone Belaramt v Ramamma, 13 M L T 113 18 IC 698 
\b) Gadiyam Mallavaraper, u M LT 121 22 M LJ 265 13 I C 8(5(5 
(e) Venkayalfatti v Negandla, (1911} 2 M W N 193 11IC 25 
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Jllatom's 
position 
better than 
Valtaka 


One nmy h tve 
both Dattaka 
and lllatom 


Onus 


The position of lllatom son-in-law is better than that 
of a son adopted m the Dattaka form. He stands in the 
same postion as a natural-born son and in a competition 
with natural-born sons takes an equal share, {d) At the same 
time his tic of relationship with his natural family is not 
severed and consequently his natural right of inheritance m 
the natural family subsists. ( e ) 

A man is, however, competent to adopt a son in the 
Dattaka form after having affiliated an lllatom son-in-law 
and the lllatom son-in-law and the adopted son may live 
jointly but by that neither they nor their descendants 
constitute themselves Hindu coparceners with the right of 
survivorship. (/ ; 

A person setting up the claim of lllatom son-in-law must 
prove by satisfactory evidence the affiliation of the son-in- 
law CO 


(rf) 4 M 272 dhoie (/) Kamknstna v Subbakka. 12 M 

(/) Chem himma f Subbaya, 9 M 114 
<i'J Panda P ityya v Vei)k imma, 17 M L.T 39J 29 J Q 




ADDENDUM "A" TO CHAPTER IV. * 

Authors Explanation given xn the addenda to the fourth edition of this 
treatise published in , 9 ,o, regarding the circumstances under which hxs eL^us 

Z W 7 i 7 '* prt - eX “ UnS r * ht ^property was expressed ami 

the mistake was detected ) 

. 1 have been a,ked b y some fnends » and I think .t proper, to state the 
circumstances under which I expressed what I subsequently discovered to 
be an erroneous view on the subject of the effect of adoption on the adopted 
son's right to property Inherited from the natural father before adoption 
and also the circumstances under which the error was discovered * 

I delivered the Tagore Lectures on the H.ndu Law of Adoption in .888 
but had not written out the lectures before del.very, but had p epared a mere 
Synopsis of the topics of the subject, arranged and divided undir twelve heads, 
that should be discussed in the work, and a few notes on each topic The 
lectures ought to have been published within six months of the delivery 
according to the direction of the founder of the Tagore-Law Professorship, 
but as nevertheless a practice contrary thereto had grown up of delaying the 
publication, I was preparing the work in a leisurely way, the progress being 
also retarded by ill-health. But in June 1890 when only tour lectures out of 
eight then ready for the press, had been printed, and the remaining four were 
still In an incomplete state, I received a letter from the then president of the 
Faculty of Law of the Calcutta University, calling my attention to the 
founder’s direction, and requiring me to publish the work without delay. 1 was 
thus compelled to hurry on and complete the work without proper research 
with respect to all matters contained in the last three or four lectures 

As regards an adopted son’s right to property inherited by him before 
adoption, what I stated in that work was deduced from the general principles 
enunciated in the Blindman’s son’s case, and in the Unchastity case The 
special rules laid down by Manu and the commentators were completely 
overlooked by me And the oversight and error were brought to my notice 
under the following circumstances 

After the report of Mr Justice (now Right Honourable^ Amir All’s judge- 
ment had been published in i Calcutta Weekly Notes p 121, holding that 
under the D&yabh&ga School an adopted son is not divested of the property 
inherited by him before adoption from his deceased natunl f ither or other 
natural relation by his subsequent adoption, I was informed in November, 
1856 by Babu Saratchandra Khan then a junior vakil of our High Court 
that during the previous long vacation he had a discussion with a learned 
Pandit on the question of the effect of adoption on an adopted son’s rights 
to property inherited by him in the family of birth before adoption, and 
that the Pandit expressed surprise on hearing that I had stated in the Tagore 
Lectures on the Hindu Law of Adoption that there was no authority in Hindu 
law to support the position that ‘an adoption operated as civil death and 
extinguished the adopted son's rights to property inherited in the family 


* See ante pp 252, 256 

H. L, 38, 
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of birth before adoption , and that the Pandit requested him to draw my 
attention to Manu’s texts on the subject and the explanation of them given by 
the commentators The young pleader explained to me the Pandit's view 
of the texts and satisfied me that the matter is worthy of enquiry and study 

On perusing Manu’s texts (pp 121 — 122 tnfra ) and the interpretation of 
the same by the commentators I found that there is ample authority in Hindu 
Law for the position that an absolute adoption, like renunciation of the world, 
disregard of 'temporal matters, or degradation, operates as civil death of tt e 
adopted son and causes extinction of his existing rights of property m the 
family of birth and opens succession to his then heirs 

Manu (IX, 142) says that the Dattaka son does not take away the gotra 
and the rtktha of his natural father when he passes from the f irmly of birth to 
the family into which he is adopted the term gotta in this text means, not 
family, but the status of sonship to the natural f ither, and not the right to 
inherit property in future The two terms gotra and rtktha form one conjoint 
work in original, and are equally connected with the other words in the 
sentence and the purport is that as the .adopted son’s relation as son of the 
natun! father becomes extinguished by adoption, similarly his relation to the 
property inherited from the n itural father becomes also extinguished, 
1 «,his existing proprietary light in the natural fithei's estate ceases This 
Is the explanation given by all the commentators including the authors of the 
Dattaka-Mlmhnsh and the Dattaka-Chandnkit 

It is clear therefore that the view expressed by me in the Tagore Lectures 
as one deducible from general principles, w is not correct, inasmuch as the 
special provisions of law bearing on the question was not only not taken into 
consideration at all, but it was errone usly thought and stated that there was 
ro such authority in Hindu 1 iw It is a matter of very gre it regiet that the 
authorities on the subject escaped my attention at the time th it part of the 
Tagore Leitmes was compiled tn a hurry and in a perfunctory manner Nfy 
present opinion was embodied in the second edition of this treatise for the 
first time, as the chanter on Adoption in the first edition had been printed 
before the error was discovered 

This very question arose in two recent cases in Madras, one in the Court of 
the Subordinate Judge of the Knstna district, and the other in the Court of 
the District Judge of Godavery The former case was decided in December 
1899, by the Sub-Judge who relied on and followed Justice Amir All’s 
decision, and also referred to the view expressed in the Tagore Lectures 
while the other case was still pending and had made very little progress 
The parties to the two cases were the same 

Sri Raja Rangayya Appa Rao who had lost the case before the Sub-Judge 
sent an officer and a local lawyer in June or July 1900 to Calcutta for consult- 
ing Mr J T Woodrofie the then Advocate-General of Bengal, and for retain- 
ing him to argue the appeal pieferrcd in the Madras High Court against the 
decision of the Sub-Judge The pleader submitted to him the texts of law 
and the arguments furnished by learned Pand.ts m support of the position 
that ap adopted son becomes invested of property inherited from the natqraj 
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father at the same time when he becomes divested of his status of sonship 
to him 

The Advocate-General who had the kindness to consult me whenever he 
felt any doubt or difficulty with respect to questions of Hindu 1 iw, ind .new 
me very well, advised the party to take my opinion on the question, after 
drawing my attention to the texts and the arguments, notwithstanding their 
objection to consult me on tht ground that 1 had already expressed an adverse 
opinion, but without noticing the texts relied on by them 

They came to me in July 1900 1 he pleader placed before me the texts, 

but appeared to feel some delicacy to say th it the opinion expressed by me 
was opposed to them, when they were agreeably surprised to le irn that I had 
already considered them all, and changed nij opinion Th*' then disclosed 
how they come to me against their own inclination and the client's original 
instruction, and requestsd me to give a writtin opinion referring to all the 
authorities, and to give English translation of such of them, as had not been 
done into English 

The opinion given by me was shown to Mr Woodruff. , and 1 conference 
was arranged to which he and Woodroffe junior (Mi J G Woodroffe now 
Justice Woodroffe) and myself were part es, I expl lined the correct meaning 
of the terms in the text of M mu, and how that text and the law on the 
question were explained by the comment itors ind the Advocate Gencr d 
was convinced that according to the right view cf the 1 iw, in idoption 
operates as civil death of the adopted son, as reg irds his proprietary rights in 
the family of birth 

Armed with my wutten opinion, the Riji wanted to conv.rt it into 
judicial evidence for the purpose of using it against my opinion in the I agore 
Lectures, and accordingly he cited and examined me as an expert witness in 
the case pending in the Court of the District Judge of Godavery My evidence 
related chiefly to the English translations of the Sanskrit texts, and to my 
present opinion. But the Madras High Court have not accepted either my 
present opinion or my translation of Manu’s text {IX, 142) , nor have they 
accepted the translation of that text given in the edition of Mann’s Code as 
one of the Sacred Books of the East Senes 
See I L R , 29 M 437 

ADDENDUM "B" TO CH IV • 

Evidence of the author given m Medur case in 1900 reported m 29 Mad 
437 published in jr Madras Law fournal, fournal portion, p S7, rgi6 
after Ike author's death ) 

EFFECT OF ADOPTION ON PRE EXISTING RIGHTS 
[ Behan Lai v Kailas Chander, (1896) I C W N 121 , Birbhadra v Kalpa- 
taru, (1903) 1 C.L J 388 , Venkatanarasimha v Rangayya Appa r ow, (i 9 °S^ I L 
R 29 M , 437 , Dattatraya Sakhram r Govind Sambhaji, (1916) I L R 40 B 429 J 
The Privy Council in dealing with the Medur case, avoided deciding the 
question, whether when a person is adopted, he is thereby divested of rights 
already acquired by him in properties belonging to his natural family Judicial 


See ante pp 352, 256 
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opinion in Indian is evenly divided upon the point. The earliest of the above 
cases (decided by Ameer All, J ) arose under the Dayabhaga law, but that 
circumstance seems to make no material difference in the decision of the 
question The conflicting views may perhaps be conveniently described as 
dominated respectively by legal logic and textual authority The text of 
Manu, (IX, 142) is the starting point for the discussion and there has been 
some controversy not only as to its true interpretation but even as to its 
correct reading The different considerations relating to this aspect of the 
question were so fully brought out in the evidence given tn the Medur case 
by Mr Sarkar Sastri and Mr M Kangachariar that we deem it des rable to 
place it before the profession substantially in its original form We are 
aware that the Madras High Court held that their opinions were not admis- 
sible under the he id of 'expert evidence’, there being no question of 'foreign* 
law — but we reproduce them as containing a full statement of the case for 
one side or the other, from the textual point of view 

The theory that adoption is anilogous to ‘Civil death’ is based on a parti* 
Cular interpretation of Mann’s text and it will be begging the question to 
issunie that as the basis of the aigument It has also to be borne in mind 
that the an ilogy is 111 my view incomplete, for it h is never been suggested 
that the idoption puts an end to the adoptee’s rights or lets in the next 
heir, in respei t of properties acquired by him by his own ejurtions If 
on the other h ind, the text of Manu is held to be clear and express that 
the adoption not only affects his rights of ifuture inheritance in the 
natural f irmly but diacsts the adoptee of rights already acquired in the 
properties of the natural f irmly, the argument founded on the assumed 
dtsfivourof the Hindu Law to the divesting of vested rights has little 
force in it That such »n operation m iy lead to anomalous or incon* 

vement consequences, especially in connection with the rights of alienees 
and of prospective heirs cannot be denied and this consideration seems 
to have weighed mmh with the Judici il Committee in Kcm Koh tarn's 
ease, (1879) I L Is 5 C 7/6 But such anomalies exist in other branches of 
the Hindu law, Cf for instance the effect of an adoption by a Hmdu widow 
on alien itions made by her (or by any ro parcener) prior to the adoption, and 
even as regards the present topu, it seems to be undisputed that the adoption 
will deorive the adoptee of his right by birth in the ancestral property of the 
natural family, though his right to a share therein was one that he could have 
even alienated, pnor to the adoption 

Mr, Golap Chandra Sarkar Sastri. 

(Examined on interrogatories) 

9 Please translate Manu, Chapter IX, Sloka 141, with the commentary of 
Mcdhatithi, and Sloka 142 with the commentaries thereon of Medhatithi, 
Sarvagna N irayana, Kulluka, Righxvananda and Nandana. 

Ansiifti — M inn, Chapter IX, Slok 1141 But if a person’s dairttna son (that 
is, given son) be endowed with all good qualities, he (the given son) certainly 
t ikes his (th it person’s) property, though received from a different gotra 

Commentary of MidhaUtki — In the text (of M inu, ChapterIX, Sloka 185), 
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neither brothers, nor fathers, ("that is, father or remoter ancestors) but sons 
take the father’s property” — is predicated the right of ill descriptions of sons 
to take the property (of the legal father), but where there is an aurasa son, 
their right to get maintenance only (is predicated) of the Kshetraja (appoi 

ted wife’s son) and the like (secondary sons) in the text (of Manu, Chapter 
IX, Sloka 1 63) " uuia'a son alone is the mister of the pitern il wealth, but he 
must give maintenance to the other de c i options of sons, for the sake of 
compassion”, hence the right of the datrima son to take the propc ty (of the 
adoptive father) is certainly established (by the text of Minu, Chapter IX, 
Sloka 18s), but this text (Sloki 141) is intended to provide for (.th. idoptid 
son’s right to the adoptive f ither’s property) even whin an auras t son exists, 
otherwise no purpose would be served by this text But wh it is his sh ire u 
On this some say equal to that of the aurasa (son) b) reason ol the absence 
(of specific deduction) of the twentieth part (for the eldest son, Manu, 
Chapter IX, Sloka 112) This is not reasonable, for if equ dity h id been 
intended to be laid down, then just as in the topic of appointed daughter, 
so in this (topic of the given son) also, it would have been d» elared, — "then 
the division must be equal” — (M inn, Chapter IX, Sloki 134), hence it is 
asserted (by us) that >n inference should be made, of tin sixth or eighth or 
the like share as is provided for the ippointed wife’s son” (M inn, Ch iptir 1 \, 
Sloka I04) As to this also (there) arisr s the observ ltion (vis ) isapirti- 
cular share is declared (by M inu) for the ippointed wife’s son in the text — 
" but the sixth is the share of the appointed wife’s son (M mu, Chapter IX, 
Sloka 1C4), so also a similar share will be declared for the datrima son (Manu, 
Chapter IX, Sloki 159), hence the necessity for the present text on the s one 
subject should be considered Upadhyaya, however, says— "From the present 
text on the same subject and from the absence of any specification of iny 
particular share, this inference is reason ible, that (the given son’ 1 - shire) Is 
less than that of an appointed wife's son, but not absence of any share nor 
participation of an equal share (with the aurasa son), nor equality with the 
appointed wife’s son ” 

Manu, Chapter IX, Sloka 142 —The datrima son is not to take (with him 
when be passes from his family of birth to that of adoption) the gotra and 
the nktha of his progenitor, anywhere Pmda is follower of gotta and nktha , 
(therefore), the swadha (spiritual food) goes away absolutely from the giver” 

Medatithi's Cat uneutary — (The reading ' tuktam" m the first line of 
Medatithi’s comments on this text as given in Mandalik’s edition of Minu 
appears to be iiicorrect I think it should be “ 'yuktam ” For, as it is, the 
translation of the first sentence would be — "In this text also it is declared 
that the datrima son should get a share (of the adoptive father’s property) , 
and this must be wrong as it is not declared in the text I proceed therefore 
to translate as if there was the word " yuktam ” From this (text) also it 
appears reasonable that the datrima son should get a share (of the adoptive 
father’s property), inasmuch as he does not take awiy th c gotta mil the nktha 
from the progenitor’s side by reason of his being gom ivv iy from the line ige , 
and in the absence of his taking the gotra and the rnitha he does not also offer 
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pinda to the progenitor; because the pinda is the follower of the gotra and the 
riktha, that is, follows the gotra and the nktha, by the gift of oblation of food 
and the libation of water he performs the exequial rite of him, whose gotra and 
riktha he t ikes , "goes away absolutely”, that is, ceases with respect to him , 
(by the term swadha) are indicated "Sradha with offering of pinda” and the like 
means of offering spiritual food Alike to it are these two (gotra and riktha, 
because these two also cease), he who gives away his own son to another, 
with respect to him (the rite) ceases,— the meaning is, should not be perform- 
ed m his honour I h is very reasoning applies to the knttima and the like 
subsidiary sons) The pregnant bride’s son and the deserted son and (other) 
sons of two fathers confer benefit on both (the fathers) Others, however, 
explain th it the word 'haret” is to be deemed to have the suppressed 
causal form eqm\ ilcnt to "harayct ” (The word "harayat” in Mandalik’s 
edition is erroneous, it should be harvyct] and accordingly they say ("the 
dahtma son) should confir benefits on both the fathers as a son of two fathers. 
(Tms sentence as well as the rest of the commentary on this text are obscure. 
Bit if the word "gamayinti” be changed into "gamayati” then I think, I 
m iy decipher its meaning which is is follows) But the subsequent intro- 
duction of spriritu il benefit (in the second line of the text) indicates 
the same (that is, the same meaning) in the way (we have put) , — if the 
(adopted) son is not to t the the gotra and the riktha, then, however, it must 
br explained ( is we have done) (As regards the meaning put by others 
by t iking "haret’ to be equivalent to "harayct”), that, however, is not 
expressed (in the text), nor is there any proof which can be put forward in 
support of that other me ining 

Commentary of Surpagti* Nara)a*a — "Now the d ttrima son has not in 
any way conncition with th< properly of the progenitor,— th it is declired in 
the text beginning with got) a (that is, m the above text' For this very 
reason, he is not thi son of two fathers, because he is of the adopter's gotra 
But the son begotten by thi hiisb md’s younger brother (on a woman accord- 
ing to the ol 1 custom of b vir ite) .and the son of the appointed daughter are 
alone (sons of two father-.' — for they have two fathers (Follower of Gotra 
and riktha), the meaning is in case of identity of gotra and taking of riktha 
offering of pmda (takes plact ' Of him who gives his son (in adoption) the 
"s\/adh i that is, sraddha to be performed by that son, goes away 

Commentary of hull uka — " The datt aka son is never to get the gotra and 
the riktha connected with thi, progenitor, and pinda is follower of gotra and 
riktha, whosesoever gotra .and nktha he takes, to him alone he gives pinda 
Hen e of the progenitor who gives away his son, the swadha, that is, the 
sraddha with pmda .and the like to be performed by that son, ceases” 

Commentary of Ra^havananda —There being a doubt whether the 
datnnia son has a connei tion with hts progenitor’s gotra, riktha and pinda, 
or not , the text beginning with gotra (that is, the above text) is declared 
" lhe gotra .and the riktha”, the word "riktha” here means wealth, (for) 
Amar i, (the lexicographer) (says) "riktha and dhana and visu are synonyms” 
These two he does not get, therefore pinda also offered hy him does not reach 
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tho (natural) father The reason for this (is) “pinda is follower of gotra and 
riktha" (that Is) is on account of gotra and riktha. of the giver, that is, 
of the progamtor, the swadha ceases , the words ‘'swadha” is illustrative 
—the purport is he is not entitled to all the three (viz) (the gotra, nktha am 
pinda) Govinda says— since it is declared,—' "the ten sons are prod timed in 
default of the aurasa and the kshetraja” therefore the datrima son is entitled 
to property in defanlt of these two (But this is not correct), even when 
these two exist the datrima gets property , otherwise the special rule laid 
down in the text (14*) “But if a person’s datrima son, &c would h-> 
useless Therefore says Medhatithi — “But this text is intended to provide 
for (the datrima son’s right to take the* adopter’s property) -even when an 
aurasa exist , otherwise, no purpose would be served by it” 

Commentary of Nandana —“The datrima son is not to get, that is, 
not to appropriate the gotra and the riktha of the progenitor , but he is to 
take the gotra and the nktha of him to whom he himsrlf is given The 
reason for this is declared by the latter half (of the text) “Follower of the 
gotra and the nktha,— (what follows the gotra and tie riktha The 
meaning Is, he who takes the gotra and the riktha is also the giver of the 
pinda, none else Hence of the giver, (that is) of the progenitor, the spiritual 
food (that is) the offering of the pinda, etc ceases” 

It should be observed that this text appears to be differently lead by 
different commentators Medhatithi appears to re id the text with the 
word “haret” while Nandana with the word “bhajet” It is not, how- 
ever, clear what reading the other commentators adopt 1 he word 
“dadatah” in the above text — I have translated irto “from the giver”, 
taking it to be in the ablative case, having regard to the com 
mentary of 'fedhatithi , but Ktilluk 1 takes it to be in the genitive case 
the form being the same in both these cases I have nottr inflated the words 
“gotra” and “nktha 1 because there are no English equivalents of them for 
gotra means the descent through the father in unbroken male line from an 
ancient sage or nshi, after whom the gotra is named, or the status of being 
the son of the father, and nktha means property to which a person's right 
accrues by reason only of relationship to the owner, which is sometimes 
Improperly translated into heritage Bat under the Mith^kshara the right (f 
the male issue arises from their birth to the property of the father or other 
lineal male ancestor in the male line ,|such property cannot be c died heritage , 
for nemo est herd vxtentis 

It may be observed here that my translation of the above text does not 
convey its full meaning and effect, which are to be gathered from other textst 
of that chapter bearing upon the subjects dealt with in this text The object 
of this text is to show the change in the status of the boy given in adoption 
It should be noticed that the text No 168 Ch IX, Manu, shews that a son 
may be given in adoption either by the fither or the mother or both , and 
this text also applies in a case in which the giver is the mother The pro- 
genitor also is to be taken as illustaative meaning not only the progenitor 
also all persons connected through him The provision relating to the 
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cessation of connection with the progenitor’s gctra implies that hi9 relation- 
ship with all sagotrq persons eeases It is worthy of special notice that 
nothing Is said by Mann about the connection with maternal relations The 
reason appears to be that at Manu’s time no importance was attached to 
cognate relationship As the Twelve Tables of Rome, so the Code of Manu 
does not recognise at all the heritable rights of cognates nor is there any 
provision in Manu for offering pmdas to maternal ancestors The texts in 
which daughter’s son and maternal grandf ither are mantioned in connection 
with Inheritance and performance of sradha ceremony relate to the putnka- 
putra or the apointed daughter’s son, a kind of subsidiary son In them the 
daughter’s son occupies the position of either a son or a son’s son and the 
maternal grandf ither that of a f ither or paternal grand father. The full 
meaning of this text read in the light of other texts in this chapter bearing 
on the subject of sonship is that adoption operates as civil death of the boy 
as regards the family of his birth by putting an end to all secular and spiritual 
connection of the boy with all natural relations. 

to Please translate also Smrithi Chandrik.l, Chapter X, paragraphs 12 to 
IS Parasara Madhaviya, paragraph 63 beginning with dat taka dt na»i etc , 
and ending with daiatah, etc, Dattaka Mimansa, section VI, pragrapha 6,7 
and 8 irvd Dattaka Chandnki, S II, paragraphs 18 & 19 

Answer —“Hence the devolution of property from a secondary father 
in the Kali age (relates) only to the (secondary) son called dattaka On this 
(subject) M mu 'declares' ,-But of him whose adlrtmu son is endowed with all 
good qualities, (the son) is certainly to take his nktha though received from 
a different gotra (Reading of this text (Manu Chapter IX, 141) is slightly 
different from that given In Mand ilik’s Edition, I im referring to the Calcutta 
Edition, cf the Smriti Chandnk\ by Pandit Bharat Chander Siromani, 
Professor of Smrithi in the Government S inskrit College, Calcutta 1870 
The C ilcutta Fdition contains “iharrtaib” instead of “saharetaib” From 
ihe word “though” (it ippearc th it the son takes) e/en when received 
from a person belonging to a different gotra In this sloka the meaning 
of the third foot is thus explained by Devasw imin “Is certainly to take 
his entire property and gotra” Thus it is to be understood that by this 
very act creating patermta (of the adoptive f ither) the datnma son’s 
owner* hip in the property of the adopter as well as the status of being 
of the some gotra with him, arise , but it is to be understood that through 
the extinction of the filial rel ltion from the gift in adoption the extinction 
of the ownership of the ditruna son in the property of the giver and the 
extinction of the giver’s gotra (lineage) take place With this intention it is 
declared by (Manu),— the d itrima son is not to take the gotra and the nktha 
of the progenitor 

Parasara Madhavaiya, Para 63 —The dattaka and the like do not take 
the riktha of the progenitor This is declared by Manu in the text— “The 
datnma son is not to take the gotra and the riktha of the progenitor, 
pinda is follower of gotra and nktha , the swadha (spiritual food) goes 
away absplutely from the giver" [Mann’s text as quoted here, has “bhajel” 
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instead of “haret 1 ' but the meaning is the same) 

Dattaka Mimansa, paras, 6, ^ and 8, S VI —Manu declares also another 
rule, vw.,— “The datrima son is not to take the gotra and riktha , 
awadha ( or spiritual food) goes away absolutely from the giver 1 he 
datrima son is not to get the progenitor's gotra and ttLiha , likewise swadha, 
that is, sradha performed by the son given goes away frum the giver of the 
son , since pinda is follower of the gotra and rtklha The author of the 
CSmnthi) Chandriki (says) —"By this text (text of Manu) is declared that 
by the very act creating filial relation, the d itnma son’s proprietary r ght 
in the adopter’s propeity and the status of being of the same gotra with 
him, arise, but through the extinction of the filial relation from the very 
act of giving the extinction of the datrima son’s proprietary right in the 
property of the giver and the extinction of the giver’s qo/ra'\ taVe place. 

Dattaka Chandnka, S II, paras. 18 and 19 — Likewise Manu (declares) 
— “The datrima son is not to take the goba and nktha of the progenitor 
pittda is follower of gotra and nktha, the swadf a spirited food goes away 
absolutely from the giver 1 ' By this (text) it is declared that through the 
cessation of the filial relation from the very act of givi ig, the cessation 
of the datrima son’s proprietary right in the property of the giver and the 
cessation of the giver’s gotra take place. 

I have translated the word “mbritti” used|tn the Smnthi Chandrikh, the 
Dattaka Mim&nsA, and the Dattaka Chandrik6 into either “extinction” or 
“cessation” 

It Please read the translation of the slokas mentioned in question 9 
above as given by Sir William Jones, Dr Burnell and Dr Buhler and of the 
passages mentioned in question 10 above as given by Mr Krishnaswami 
Aiyar, Dr Burnell Tind Dr Sutherland 

Answer — As regards Sir Willi ma Jones' translation of text No 141 
he has interpolated in his translation words which are not justified by the 
original text He has not really translated the text but h is construed it and 
has, in fact, given the meaning put upon the text by Kuliuka He has 
translated the word " haret ” into “shall take ” which appears to be mislead- 
ing, if this phrase conveys the idea of futurity. The conjugation of Bidhiling 
In “hareta” only indicates in imperative rule but no tense As regards 
Sir William Jones’ translation of text No 142, the word “claim” does not 
appear to be a correct rendering of the word “ haret ” or " bhajet” , nor are 
the words “ family ” and “ estate ” of “ gotra ” and “ nktha ” 

As regards Dr, Buhler’ s translation of text No 141, the woids “ shall take ” 
for “ hareta ’’ are misleading, as has already been observed 

As regards his translation of text No I42, the wards “shall take” “family” 
and “estate” are open to objection, as has already been observed As regards 
the word “never” I would prefer “ nowhere ” to it, since the original word 
“kwachit” primarily conveys the idea of place. 

As regards Krishnaswami Iyer’s translation of Smnthi Chandnka, paras 
12 to 15, I find that in para 13 he has adopted Sir William Jones’ transla 
tion of text No 141, Chapter IX f Manu, ommitting the italicised words 

frh-39, 
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interpolated by Sir William Jones, in bis translation from Kulluka's common* 
tary And also in para 15 he has adopted Sir William Jones’ translation 
of the first line of the text No 142. And I have already stated my opinion 
with respect to the translation As regards the last sentence of para 13 
the reading of* the book from which he translated appears to be slightly 
different from the book I have As regards para 14, he has not correctly 
translated the most important part of it , but he only gives what he takes 
to be the sense of it in his own words The last sentence of that paragraph, 
as translated by him, is misleading The original says— “the cessation of 
datrima son's proprietary right in the property of the giver” indicating the 
extinction of such right existing at the time of adoption The difference 
will appear from a comparison of this translation with the literal translation 
given by me. 

Mr Sutherland in Section IV, para 6, Dattaka MimhnsA, has adopted 
Sir William Jones' translation of Manu, Chapter IX, 142, with slight excep- 
tion I have already stated my objection to the words “ claim ”, ** family ” 
and “ estate ” Mr Sutherland has made use of these words in paras 7 and 
8 also 

In para 18, Section II, Dattaka Chandrikh, Mr Sutherland translates 
Manu, Chapter IX, Sloka 142 in the same manner a9 in the above passage of 
Dattaka Mimtins^ In this para, and in the next, the words “ claim ”, 
u family " and “ estate ” have been used, and I have already stated my 
objection to them 

12. Wou’d you accept the translations of all or any of these as correct P 
If so, state which of them you accept as correct ** 

Answer — It is diffcult to answer a question like tfns^ I have translated 
the very same passages and have also given my opinion generally on these 
translations in answer to previous questions 

Cross interrogatories 

4, Arc there any words or phrases in these passages used in any peculiar 
or technical sense ? If so, please state such words or phrases, what their 
ordinary meaning is and their peculiar or technical sense, if any, as used m 
these passages 

Answer —The subject itself is a technical one and an ordinary student 
cannot understand — how can a person cease to be the son of his own father 
and of his own mother-— how can he cease to be brother of his brother, cousin 
of his cousm--how can his relationship with all his real relations cease? There 
are mar s words in these passages used in a peculiar and technical sense In 
text No 141 and No 142, Manu, Chapter IX, words “ datrima” “hareta” and 
“haret”, "nktha” ” gotra ”, “ Janaitu ”, “/ ht/da ”, “dalata/i" and " s wad ha " are used 
in technical senses 

“ Gotra' ' primarily means that which protects cows — Ordinarily the term 
gotra is understood to be the name of a nshi from whom a person is descended 
in an unbroken line of males, — but that meaning is to be taken subject to 
the fiction of adoption. Then again, it is said that none but Brahmins can 
Jiaye a gotra in the sense of being descended from the nshi after vfhqm the 
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gotra is called in the case of the Kshatriyas and Vaisyas, it is said that 
their gotra means the name of some ancestor of their Guru but the Sudras 
cannot even have such a gotra as they cannot have a Guru or preceptor of tVu. 
sacred literature, as the study of the shastras is absolutely prohibited to 
them In Manu, Chapter IX, 141, the word "gotra” means collectively 
all the persons descended in male lines from the founder of the natural 
father's gotra , the descent is to be taken to be either real of fictional as in 
the case of adoption, and in Mnnu, Chapter IX, 14a, the word "gotra” means 
the status of sonship 

As regards the wordl"datrima” it means "given” None can understand the 
meaning of the word "datrima” by reading this text. In Manu Chapter VIII 
Sloka 415, the word "datrima” means "a kind of slave' "Datrima 
son” has been defined by Manu in the subsequent text, No 1G8, Chap IX 
Before reading that text, it is impossible to understand the meaning of 
words "datrima son” in texts Nos 14c and 142 The word "hareta” or "haret” 
is derived from the root kn t which ordinarily means removing a thing without 
the consent of the owner, stealthily, for the purposes of appropriation But 
verbs in Sanskrit are used in various different senses , for instance, from the 
root are derived the following words ahar (taking food), "bihar” (walking 
for pleasure) prahar (beating), and Similar (killing) , but the pervading 
idea appears to be that of removal of something In the text No 14! it 
means acquiring proprietary right (to the property of the adopter) the 
right is as it were removed from the adoptive fither and brought to the 
adoptive son Thus there is a connection between this meaning and the 
ordinary meaning It may be th it this root " hri ” and the English word 
"heir" his some philologic d connection It m iy sometimes bctrinslated 
into inherit when it is connected with obstructed heritage or " Saprathi- 
bandha-daya” But in this text it cannot mein inherit, as the proprietary 
right is acquired from the moment of adoption In text No 142, the sentence 
Is a negative one and it means— «'is not to take away with him when he is 
passing from the family of his birth to the family of adoption” It appears 
that, according to the Laws of Manu, a man’s status was determined by the 
gotra, the riktha and the pind \ He belonged to some gotra or other, he 
was entitled to some nktha from which he derived his maintenance and he 
had spiritual connection with some (deceased) persons to whom he offered 
pinda as being his ancestors By declaring the cessation of secular and 
spntual connection with natural relations indicated by gotra, riktha and 
pinda, it is intended that he becomes civilly dead to the family of his birth, 
and the subsequent texts Ncs. 158 and 159 * Chap IX, Manu, show that the 
dattaka son acquires connection both secular and spiritual with the firmly 
of adoption, inasmuch as he becomes member of the adopter’s gotra, offers 
pinda to him and his ancestors and takes his property The intention of the 
text No 14a is to state the change that takes place m the status of the boy 
at the time of adoption The word "riktha" ordinarily means wealth, but in 
the Smnthis dealing with the subject of dfrya-bhiiga, it means property to 
which a person’s proprietary right arises by reason only of his relationship 
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to his owner. In some texts it means "aprati-bandha-daya”, as in the text of 
Gautama cited in para 8, S I, Chap I, Colebrooke's Mitakshara and explained 
in para 13 of th it section In these two texts (Nos I41 and 142, Ch IX, 
Manu) it is used in the same sense The text No 141 contemplates acquisi 
tion of proprietary right to the adopter’s nktha from the moment of adoption 
And the text No 142 contemplates that the boy is to lose the proprietary 
right he had acquired in the property of his natural father from the moment 
of his birth The word "Janaitu” in the text No 142, which means progenitor, 
includes ill relations to whose property the boy might have acquired propne* 
tary right as “apr Ui-bandh i-d lya” or "saprati*bandha-daya” for instance, the 
paternal grandfather or the paterndl uncle 


"Pinda" is ordinarily used in various senses other than that in which it is 
used here itext No 142, namely, thickness, m iss, ball, body, corridor of a 
house, morsel of food, &c Here it means food offeied to mines of ancestors , 
but it re illy st inds for the exequial rites in which ptndi in this sense is 
offered 

The word "dadatah” me ins the giver , but here it stands for all natural 
relations 

And "sw idha”, which me ms spiritual food, stjnds here for all exequial 
(eremomes There are a few words in the comment iries, used in technical 
senses which need not be mentioned here 


5 (<*) Does not the Slok 1, Manu Chapter I\, 141, refer to partition 

between an aftei-born aurasa son and an adopted son? 

(b) Does not the rikthahirnam mentioned in the slid sloxi refer to the 
taking of a share on partition ? 

Answer — (a) There is nothing in the language of this text showing that 
it refers to such partition But some of the commentators have held, having 
regard to other texts of M mu, th it this text should be construed to refer to a 
case in which a son is born to the adopter after adoption and consequently 
partition between the adopted and the begotten sons may taken place 
(b) Thi” question has been answered by my answer to <; (a) above 
C. (a) Are there not two reading of the verb in the first Hemistich 
of Manu, Sloka Chapter IX, 142? 


(b) Is not the word "Bhajet” in the reading of the said Sloka as quoted in 
your edition of the Viramitrodaya (page 52, els 11 and 12) P 

to Is your translation of the said sloka as given at page 124 of your 
edition of the Viramitrodaya, correct ? 

» l» not th. reading of the satd verb a s -Bhajef’ accepted by the authors 
of the Mitakshara and other Nibandha Karas? 

Answer —(a) Yes, some read "bh ijet’» instead of “haret” 

(6) Yes 


(g) I did not translate the sloka myself, but adopted Colebrook's transla- 
tion of it as g.ven in h,s M.takshara, Chapter I, S „ pdra 3, subject 
however to the difference of re idmg md to the ,nte, pretat.on put upon ,t by 
the author of the Viramitrodaya See preface my , ra „ sUtlo „ of 
Viramitrodaya, page W I can not say that it is correct, for, the words 
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"claim”, "family" and "estate” are open to the objection already stated The 
words "family” and "estate” do not convey accurately the meaning of the 
original words for which there are no equivalent words in English, and as l he 
word "claim" is an inaccurate rendering of the word "haret” 

( d ) Yes, it is accepted by the author of the Mitakshara and the Parasara 
“Madhaviya” but not the authors of the Smrithi Chandrika, the Dattaka 
Mtmansa, the Dattaka Chandrika and the Vivada Ratnakara who have 
adopted the reading "haret” 

7 Is not the word "Bhajet” used in the sense of taking sh ire, in Slokas 
104, 119, 121, 124, 156, lea and 200 of M mu IX ( 

Answer — In sloka 104, the woid used is not "bhajet ’ but "bhijerun” its 
plural form and bears the sense of divsion 
In sloka 119, the word means division 
In sloka 121, the word meins division. 

In sloka 124, the word "bhajerun” appears mean "tako” 

In sloka 156, the word "bhajerun” means division 
In sloka 192 also it means partition 

In sloka 200 the word "bhajerun” me ins simply "t iking”, but it may also 
mean divide. 

8 (a) In Manu IX, 124, arc not the words "Bh ijct” and "Haret” used 
sj nonymously ? 

( 6 ) Does not Nandana in his comment try on Manu use "Haret” and 
"Bhajet ’ synonymously ? 

(c) Do not Kulluka Bhatta and the author of the Dattaka Chandrikh use 
or understand the said words in the s ime sense ? 

Answer — (a) Yes, in the sense of taking 

(A) It is difficult to answer this question without going through the entire 
commentary of Nandana 

(0 See answer to the previous question, 

I fail to see the drift of these questions relating to the meanings of the 
words "bhajet” and "haret” 1 have already said that in Sanskrit verbs are 
used in various senses, for instance, this root "bhaja” means primarily a kind 
of connection between a thing and a person, "Bhakta” "Bhakti” and 
"Bhajana” are derived from it — meaning respectively devotee, devotion, and 
prayer , the word Bhaga or partition is also derived from it I he way in 
which this root has come to signify division is this it means getting or being 
entitled to get or taking property, and when this word is connected with two 
or more persons, it means partition as being jointly entitled to or jointly 
getting or jointly taking And the particular meaning which is to be put 
upon such words depends upon the other words with which they are connected 
in the sentence Because it signifies partition in some sentences, it does not 
follow that it bears the same sense in all sentences Even if the reading be 
"bhajet”, in the text No 142 it can by no means signify divide, because, that 
meaning is inapplicable to gotra Hence it must mean either "take” or "have 
connection with” 

9 (a) What does the word “Haret” mean 0 



3io AbbEfcDuM "B 1 ’ fc.iV 

(b) Does it refer taking a share by partition or taking by inheritance, or 
both? 

(c) Please translate Slokas 12 3 and 124 of Mann, Chapter IX 

(d) In what sense is the word "Haret” used in the said slokas P 

(e) Is not "H aret” used in the sense of "taking on account of his share 
in Manu, Chapter IX, *17, I2J, 124 and 141? 

Answer — ( a ) Haret primarily means removing a thing without the con- 
sent of the owner for the purpose of appropriation. It has already been 
observed that the root of this verb is used in various senses In text No 141, 
it means "acquires proprierary right to". In text No. 14 2 tt means "take 
away with him when he is passing from the f irmly of his birth to the family 
of adoption at the time of adoption 
(6) No 

( c ) manu, Chapter IX, Sloka 123 

One born of the first wife is to take a bull as a specific deduction, the 
next best bulls other than that (shall be allotted,) to those inferior to him 
on account of their mothers 
Do Sloka 124 

But the eldest son born of the eldest wife is to take a bull and fifteen 
cows then (other sons) are to take the rest according to their mothers 
this is the settled rule 

(d) The word "haret” is used in the sense of taking 

(i) Texts Nos 117,123 and 124 contemplate partition — hence, what ts 
taken must constitute a part or the share In sloka 141 it cannot mean 
taking on iciount of share so far as the 1 inguage of the text goes 
in Does the word "Haret” reft_r to the future or tht past 9 
Answer — The conjugation called Bidhiling does not contemplate any 
time, but having regard to the fact tha* a Lawvgiver lays down rules that are 
to apply to casts arising afterwards, it may be, as it has been, translated 
into "shall take” But the futurity thereby implied has reference to the 
time of promulgation of the la* Therefore, it means th it whenever an 
adoption takes place in futurt that law will apply But the term does not 
mean futurity rdativelv to the time of adoption No importance is therefore 
to be attached to the future tense It does not refer to the future or the 
past but to tl c present, that is to say, the time of adoption 
II Is it "Nishodhavidhi” directed to a future act P 

Answer — This has been answered by my answer to the previous question 
13 (a) W h <t does Sivatwam occunng in verse 9, S 6 of the Dattaka 

Mirrukns.l ard in Dattaka Chandnkk, S 2, para 19, mean ? 

(b) Does it not mear "a right to the wealth, &c ” ? 

Answer —(a) "Swatvam” primarily means the quality of a thing which 
is owned by a person It is a relative term A thing becomes "Swa" in 
relation to a person who is its owner, and "Swatvam” is the quality of the 
thing importing that it is owned by the person But it has acquired a 
secondary meaning, viz, proprietary right or the relation between a thing 
and a person as property and proprietor These two meanings are some 
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what analogours to the two meanings of the English word 'property', viz 
proprietary right and the thing which is the subject of the proprietary right, 
This word is correlative of "Swamitwa” It should be observed th it tb' 
ideas must be present in the mind in order to understand fully the meaning 
of any of these words, viz , "Swa”, "Swamm”, "Swatwam” or "Sw lmitwam ”, 
viz , a thing and a person and the relation between them, that is the relation 
of property and proprietor Each of these words denotes one idea and 
connotes the other two The word "Swa” denotes the thing, the word 
"Swamin” denotes the person, and each of these words, 'Swatwam’ and 
‘Swamitwam’ denotes the relation The two ideas other than what is denoted 
are connoted The word "Swatwam” here (Dattaka Mi mans it, S 6, para 
8, first sentence) means proprietary right or the relation of property and 
proprietor between the datnma and the adopter’s property, and between the 
datrima and the giver’s property in the second sentence And in the Dattaka 
Chandriki S 2, para 19 also, it means the proprietary right 

( 6 ) Yes, it means existing proprietary right in the giver’s property. 

Re-exam t nati on 

2 In what sense is the word "bhajet” used in Sloka ", 9 , Chapter X , 70, 
Chapter IX and 9, Chapter IX, Manu P 

Answer —In Sloka 59, Chapter X, the word "bhajeta” means gets or 
derives, In Sloka 70, Chapter IX, the word "bhajeta" means have sexual 
intercourse with, in Sloka 9, of the same chapter, the word "bhajeta” bears 
the same meaning 

3. As the word "hareth ’ is used with reference to gotra and riktha in 
Sloka 142, Chapter IX, Manu, is there any rule that it should have the 
same signification with reference to riktha as with reference to gotra ? 

Answer — Yes, it is the ordinary rule 

4 Do you find such a rule referred to in the Viramitrodlya , Ch lpter III, 
Part I, S VIII, as well as in Mitilksharti, Chapter II, S I, placita 33 and 34 ? 

Answer — In the Viramitrodaya there is a reference to such a rule, but 
not in the Mit&ksharii 

5 In Sloka 142, Chapter IX, Manu, can you understand the word 
"haret’’ to mean divide with reference to gotra 

Answer -*No. 

G Is it possible to understand the word “hat it" in the sense of divide 
with reference to riktha alone in the compound word gotta nktha governed 
by the same expression " naharet 

Answer — No 

7 You said in reply to cross Interrogatory, 6a, that there are two 
readings, viz, — "haret” and "bhajet” in Chapter IX, Manu, Sloka 142, how 
do you account for the double reading in particular, and different readings 
in works in general ? 

Answer The difference of reading is to be accounted for by the 
practice among Pandits of committing to memory much of what they read 
and of quoting from memory while writing any work 

8 Assuming that the reading is " bhajet ” and not “haret" in Sloka 142, 
Chapter IX f Manu, can it alter th$ sense when understood with reference 
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to the rotra-riUha f 

Answer — No 

9 Can "bhajet” (assuming that to be the reading in Sloka 14a, 
Chapter IX, Manu,) mean divide when used with reference to gotra P 

Answer —No 

10 Can it then bear, hiving regard to the recognised rules of construc- 
tion and interpretation, i different signification with reference to riktha 
done in the compound word ? otra-nktka 9 

Answer — No 

11 Whit is the reason assigned m the second half of Sloka 142, Chapter 
IX, M inu, for the pindi going away from the giver ? 

Answer — The reason is that inasmuch as the pindi cm be offered only 
by one connected with the gotri and the rikthi, and inasmuch as the adopted 
son ceases to be connected with the natural father’s gotra and riktha, there- 
fore the adopted son ceases to offer pindi to the natural father and other 
natural relations 

12. Give the meaning of the word "Vyapniti", having regard to the 
prefixes "vi ' and "apa” added to "eti” 

Answer —I have already translated the word into "goes away absolutely” 

13 What is meant by " paxtrxkum nktham ” in Sloka 104 Chapter IX, 
Manu P 

Answer -Here it means the Estate left by the f ither 

14 In the above Sloka 104, Chapter IX, Manu, is that which was previous- 
ly father's property spoken of as “path ikant nkiham ” even after his death 
and descent to his sons » 

Answer — Yes 

15 What is toh it Sloka in M inu which deals with the cessation or 
extinction of all proprietary lights and ownership of the datnma son by reason 
of adoption in the property of the natural relations? 

Answer — Manu, Chapter IX, Sloka 142, is the only Sloka on the subject 

16. Do the words "Janaitu-nktham” in the said Sloka 142, denote what is 
father’s property or what was father’s property, or both ? 

Answer — The genitive case in the word "Janaitu” shows the connection 
of the progenitor with the words "gotra” and "riktha”, the expression 
"Janaitu-riktham” therefore means wealth belonging to the father, whether 
he be dead or alive 

19 When does a son born acquire the gotram of his father (the progenitor) P 

Answer — From the time of his birth 

20 On adoption, does the boy retain or lose the gotram which has 
attached to him in his n iturai family and take the gotram of the adopter ? 

Answer Before answering this question, I ought to state that the word 
"gotra” is often translated into "family” "or general family” meaning 
collectively all persons descended in unbroken lines of males from the Rishi 
after whom the gotra ,s named, But in the text No 142, Chapter IX, Manu, 
if is used in the sense of sonship or lineage or the status of being $he soq. 
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By the adoption, the sonship, lineage or the status of being the son of the 
progenitor ceases or becomes extinguished, and he acquires the gotram 
in the sense of sonship, lineage or the status of being the son of the 
adopter 

But the gotram in the other sense may remain unchanged when an 
adoption ts made within the f imily 

21 As the existing gotra ceases by adoption, does also the existing 
proprietary right m the riktha of the progenitor cease P 

Answer —Yes, it does by virtue of the said text No 142, Chapter IX, 

Manu 


H. L.^40 
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CHAPTER V 
MITAKSHARA JOINT FAMILY 
See* 1- ORIGINAL TEXTS 

\ I foflroftWT *T I 

wr wf [ n 

1 In land which was acquired by the grandfather also in a corrody or in 
chattels (aquired by him', the ownership of both fither and son is similar. 

^ l a fq7D tw \ 

*T ftcTT ^ fW’nfl II 

2 The father is master even of all of gems, pearls and corals but neither 
the father nor the grandfather is so, of the whole immovable property 

* 1 wrcr a TRifq i 

^cT^ *T ^T*t *T V II 
§ ^nTTTT ^ TTM 5^'W, | 

sfti* ftsurfinTtfa n 

3 'though immovables and bipeds have been aquired by a man himself, 
a gift or sale of them should net be made without convening all the sons 
Those that are born, and those that are yet unbegotten, and those that are 
still in the womb, all require the meins of support the dissipation of the 
hereditary source of mainten ince is cen ured 

» I fafffffT 3T fjftWT W | 

II 

4 Kinsmen joint or divided ire equ d in respect of immovables , for, one 
is not competent to m ike 1 gift, mortgage or sale of the whole 

«, i wtjPf wr*nt fP^ | 

^ f^^TrT II 

5 Even a single member may m ike a gift, mortg »ge or sale of immov vble 
prop arty, at a tame of Actress for sale of the family, end specially lor 
(necessary) religious purposes 

( l wtif+rHCj* 1^1*5 ftcpft Hm^HT | 

6 Among grmdsons by different fithers, the allotment of shares is 
according to the father’s (i e , per stupes) 

o I ywf%?T i 

7 The separation of one who is able (to support himself), and is not 
desirous (of participation in the pitnm ny) m iy be completed by giving 
him a trifle 
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c i ipfl wrcr: fwnwm 

8 A son born of a wife of equal class after the (other) sons have been 
separated is entitled to the (paternal,) share 

< i vrftv. qata: srfg i 

q A son begotten before partition has no claim on the share of the 
parents , nor one, begotten after it, on that of a brother 

i tot. sRTt^r. q*ifir*T i 

* xt rr 11 

to. If he make the (son’s) allotments equal, his wives to whom Slridhanam 
has not been given by the husband or the fatheMn law, shall be made 
partakers of equal allotments 

?M ftM9*r»rgclT. fort i 

it Let the sons divide eqii illy the property and the debts after the derhise 
of the parents 

H I ftamcIT WTffTOxr ** ^cT | 

12 The mother also, of those dividing after the death of the father, shall 
take an equal share 

f^(T^ gfrtun II 

13 Uninitiated brothers should be initiated by those, for whom the 
Ceremonies have been already completed , and sisters should be disposed of in 
marriage giving them as an allotment an one-fourth share 

i « i fojssrtnftfKfa i 

ftoTTflfl** : * 11 

wt pk # tcT»i 5 tr: i 

my* 

14 Without detriment to the father s estate whatever else is acquired’ 
by a parcener himself, as a present from a friend, or a gift at nuptials, does 
not belong to the co-parceners He who recovers hereditary property which 
had been lost, shall not give it up to the parceners , nor what has been gained 
by science 

g*»ret § ** ^ v WrT J 

^ nnr vwTsvt g n 

15 But if a single co-parcener recovers ahCestril land which had been 
formerly lost, the rest may get the same according to their due shares, having 
set apart a fourth part for him 

{ ( 1 sroiv*T$«$e«T% 1 
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16 But if there be an accretion to the joint property (made by any 
parceher through agriculture, commerce, etc), an equal division is ordained 

1 ftywt I 

17 Whatever has been given by the parents, belongs to him to whom it 
was given 

1 froft nW 1 

3* iflw «■ tv fsr^r vTf^vTft?r 11 

tjrot * v 1 

^ertjv.vTftrcTsvr ^raflra 11 

a* H g*t t ^ 11 

18 If the father is dead or gone to a distant place (and not heard of for 
twenty years), or laid up with an incurable disease, his sons and son’s sons 
shall pay his debts which must be proved by witnesses in case of dental 
He who takes the heritage, likewise he who takes the widow, or a son, if the 
estite is not vested in any one else, or the heirs of one leaving no son, shall 
be compelled to p iy the debts A son is not liable for his father’s debts 
incurred for indulgence in wine, woman or w iger or for unpaid fine or tax 
imposed on him, or for his promise to make an unlawful gift 

I affreft. fWt. SVTvt | 

19 For brothers a common abode is ordained so long as the parents 
are alive 

V l arrcwcfft * ftnmt 11 f < 1 '?rRnTT*Tf% w* * ? 0 1 

wvr 11 e« 1 vii i *f f* HvfirW% nFifa* 

X& 11 v 11 

^1 1 v i 

20 “There is no partition (or separation between husband and wife (16) 
because from the /attn^' of hand (i e marriage) campamonship (or jointness, 
of husband and wife) in (religious) acts (is ordained) (17) , likewise in the 
fruits of (acts of) spiritual merit (18) , and also in the ownership of wealth 
(19), since (Manu and other sages) do not declare (the commission of the 
offence of) theft, in the case of necessary gift (made by a wife, of her 
husband's property)” (20) 

Apastamba’s Dharma-Sutras, 2, 6, 14, l£-2o 

V I Wjpurr faj: jraei v fif f 

21 “Of brothers, also of husband and wife, as well as of father and son 
suretyship, indebtedness or witnessing (of one with respect to other) is not 
ordained (valid , if undivided Ykjnavalkya, il, 52. 
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The following is the commentary of the Mitakshara on this text of 
Ykjnavalkya, — 

sar, sprrftMnrrq; mf?pTT*^*r w sr^r' =* «r nc^rf^r 1 
^rf*r 3 wfcifaV ^T^rr^ry^TrcT 1 HT%*TT^rrfq ?^tih 

HI^TTcI ^< 5 ^ ^n^ufcl^^lcl 1 tJcT* MWil^frT*>fcfT^ I 
5 ^f**Tj?p*TT*Tf*I OT%HTaiTf^ H4^ \ H t TT^TT 

*T3 ^TcftTf^HTrTTq TTPS, m^MT^T ^ TfcW^r =T J^cT 1 C^f-i 
f^Tr^rT^^d^ t ^ftrai., — ‘ r wi^pr£*M 

f^nuPrti^ ’ *% i 

1 ^cT^rf ^9T«T 3 3T»ihj cT^^3 ^ faMMUMl-n:, n TO! 
w*H**«T3, ?«^r ^ cnrrfsj i “amrm^f^Hnrt ^ f%f*rfer * 

firap* ^^i^^iTsri — ‘ x nr<*^ , 5*rrf* ?^n 3*CEp*%q” 

f* ^iwq trrf%^^» 9 T^TC»w 33^,— “arrmq# vfv*{ 

w?^t*n?rT*l ’ *fn \ ftwr^T^T^ s’STflpKTTPt *mrrofii*rfir«TO 

^Trf^iTT. 1 cf?n f«T^fiwTfir<rraf 

CTf^ VfTflnrrT^ 1 


^rprur?^: \ 

H*u ^atormi arroiwt: 33 ^, — «jfrfin^iT** 

vn:*tfrr^ ’ \ ^3 wftn*T*«^r «*%!*, if*i 

WtV*3 1 *T 3^T. Htfl^li vi9t>4fM | 

*3 W3Tf*T5%sf*r ^» ^ Hn 'R trtt^ 

^T% *3 * 3^ **^” Tfcf \ 

qgy « ? 1 trcn ^fiSrcpT^, * 3*rfr»rRrrHn*, *rs«TFt ?r*r- 

^53^ ?TW ^TC^fff 4 ! — H^flrSTCTO' 

fij TT5*TT^ W W.THTW., 

Hrtfnrnrfq g^CTTPrc^ftfr wwr ^n* wif^fcT i ^r^Tg^r/r^rr 
«TT«4n*l | TO I Wl^ fpahn 

wniiif*iw: *roah: TOf*n*T f fan ^ i n 
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22 "Suretyship 1 ' is the state of being surety "Of brothers, of husband 
and wife, and of father and son,” if property be "undivided’' * e, before 
partition of their property, suretyship, indebtedness or witnessing, is not 
ordained by Manu ind other s iges , but on the contrary is prohibited, by 
reason of (their) property being common, and by reason of the possible 
expenditure of wealth being the ultimate result in the cases of 
suretyship and witnessing, and by reason of the repayment of debt being 
necessary This, however, is the rule in the absence of nmtu d Consent 
But by the consent of each other, suretyship and the like may certainly 
take place even among the undivided (co-parceners) And after partition 
they may take place even without mutu il consent 

It may be objected— that with respect to husband and wife, the prohibition 
of suretyship etc, before pa>(titon, is not reasonable, by .reason of the 
meaninglessness (in their case,) of the qualific ition "if undivided,” as there 
can be no partition between them and the absence of partition is shown 
by A'pastamba in the text— "There can be no partition (separation) between 
husband and wife’’ (Text No 20 ) 

It is true that there is absence of partition (separation) as regards the 
acts (ceremonies) that are performed by means of the fire ordained in the 
Sruti or in the Smnti, and as regards their fruits , but not as regards all 
acts, nor as regards properties For, after having declared that — "There is 
no partition (separation) between husband and wife,” (the sage A'pastamba) 
with a view to answer the question why is there no partition (between 
husband and wife a ), sets forth the reason (for the same', in the passage— 
"Because from the taking of hand (te , marriage) arises companionship (or 
jomtness between husband and wife) in (religious) acts , likewise in the fruits 
of (acts of) spiritual merit ” 

(The meining of A'pastamba’s above text is now explained) Because 
from the time of marriage tompamonship (or jointness) in (religious) act 
is ordained in the text,— "Ihe wife and the husbind shall establish the 
"fire ’, hence, from the joint right in the establishment (of the fire) follows the 
joint right in the acts that may be performed by means of the fire m.ade by the 
establishment likewise, by reason of the ordmince in the text - "Acts 
ordained m the Smntis (shall be performed 1 in the nuptial fire,” there is 
certainly joint right also in the acts th it may be performed by means of the 
fire made at marriage 

Consequently it follows th it as regards the (religious) acts independent 
of the twofo'd (consecrated; fire, and as regards charitable acts, the right of 
husband and wife (to perform the same) is certainly separate (or indepen- 1 
dent of each other), "likewise is the fruits of (acts of) religious merit,” 
such as (blissful abode in) heaven and thi like, the companionship (or 
association) of husband and wife is revealed in the following and other teXt^ 
namely, —"Both shall consecrate undecay ing light in heaven ” It should be 
understood that there is jomtness in (the enjoyment of) the fruits of only 
those acts of religious merit, with respect to which there is joint right of 
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performance, but not also in (the enjoyment of) the fruit9 of charitable acts 
(though) performed (by the wife) with the permission of the husband 

If it be objected that jointness (of husband and wife) is declared (by 
A’paStamba) even as regards ownership of property m the text —(Jointness 
of the husband and wife arises from marriage) also in the respect of the 
ownership of property , because (the sages) do not ordain (the commission 
of) theft in the case of necessary gift (made by the wife, of the husband’s 
property) in the absence of the husband at Ja distant place 

Yes, the wife's ownership in the (husband’s) property is certainly shown 
by this text, but not the absence of partition Because after having de 
dared, — “also in respect of the ownership of property 1 ’— (the sage) declared 
its reason (by saying) because in the husband's absence 'in a distant place, 
Manu and other sages do not ordain fthe commission of) theft in the case 
of necessary gift (made by the wife) / e, gift which must be made, such 
as feeding of a religious mendicant giving of ilms to beggars, and the like, 
therefore ownership of the (husband’s) property is vested in the wife also, 
otherwise there would be theft (when such gift is m ide) Hence there 
may certainly be a partition of property, (but) by the husband’s desire, and 
not by her own desire, on which a share is allotted to the wife also (se- 
parately from that of the husb ind) as wi'l be declared (by* Y.ljn ivalkya, 11, 

1 16) later on in the text,— “If he makes the shares equal, his wives to whom 
no Stridhana has been given by the husb ind or the f ither-in law, must be 
made partakers of equal shares” see Mit 1,2,8 

seo. a-aamsAL topics 

The Sanskrit word for inheritance— is ddya which is 
derived from the root dd(=> Latin do) to give, and which 
primarily means a gift. Heritage resembles a gift in this 
that in the former as in the latter one person’s right accrues 
to another person's property without any valuable considera- 
tion. Heritage may also be deemed an implied gift ; for, the 
law of inheritance in a country is moulded and regulated by 
the feelings of its people, so that if every person of a commu- 
nity could have declared at the time of his death his 
wishes with respect to the persons that are to take his 
property, then in the majority of instances the donees would 
have been the very persons that are declared heirs by the 
law. The law of inheritance, therefore, may be regarded as 
the General Will of the Community, and hence heritage may, 
not improperly, be regarded as gift which the previous owner 
intended but omitted to make, but which the law relating to 
the orejer of succession, gives effect to, by raising a conclusive 
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presumption of such intention, founded on degrees of what 
are usually called natural love and affection, but what are 
really feelings of sympathy occasioned and determined by 
the peculiar conditions, exigencies and associations of each 
society, and may vary in different communities, and also in 
the different stages of development of the same community, 
so that what is regarded as quite natural in one, may be 
deemed contrary to natural justice in another. 

Although the origin of the law of inheritance may be 
traced to the love and affection of the proprietors towards 
the heirs, yet it must not be understood that the heritable 
right of an heir does at all depend on the pleasure of the 
proprietor • and a person being displeased with cannot disin* 
herit the legal heir by simply declaring that he shall not take 
his estate , for, notwithstanding such declaration, the heir, on 
whom the law confers the right, would be entitled to take the 
estate if not validly disposed of in favour of other persons 

Three modes of devolution in Mitakshara — According 
to the Mitakshard, the estate of a deceased male devolves in 
three different modes under different circumstances ; fi) by 
survivorship, and (2 & 3) by succession in two different 
orders : if a person was separated from his coparceners and 
not re-umted with any of them after separation, then 
succession in the order set forth in the Mitakshara, Chapter 
ii, Sections 1 to vi, applies , if he was re-united with any of 
the co-parceners after separation, then also succession applies, 
but, in the order, stated in the Mitakshara, Chapter ii, Section 
ix, and lully explained in the Viramitrodaya, Chapter iv ; and 
if he was not separated at all, then servivorship applies. It 
is erroneous to suppose that survivorship applies to the 
estate of a re-united person, and that succession applies to 
the estate of a person who was not separated, and who died 
leaving behind him no male co-parcener but only female 
co-parceners with whom he used to live jointly, and who are 
entitled to take, by survivorship, the estate, to which, however, 
succession is erroneously applied, though it is properly appli- 
cable to the property of one who had become separated. 
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(/) Joint. 

Survivorship— If he was a member of a joint undivided 
family his interest in the joint ancestial property and in the 
accretions to the same, passes by survivorship to the surviving 
members of the family. 

Maternal grandfather's property —The term ancestral 
property is to be understood to mean the property of the 
father and other paternal lineal male ancestors in the male 
line, to which the right of the son or other male descendant 
in the male line, accrues from the moment of his birth or 
rather conception, and which is on that account, called 
unobstructed heritage. According to the view taken by the 
Privy Council in the case of Chelikani v Chelikani (a) it 
does also include property inherited jointly by two undivided 
brothers from their maternal grandfather ; such property 
does pass by survivorship as joint ancestral estate, if either 
of the brothers dies without making partition. 

This decision overrules the rises of Jasoda Roer v Sheo Perthai (b) and 
Saminadha v Than?athanm (V) in which it wis held that survivorship was 
limited to the unobitiucted heritage, that is, to such property only, to which 
right accrues by birth 

It is difficult to understand the principle enunciated by their Lordships in 
this case, in which what wis actually held is, th it when two full brothers who 
were members of i Mitt\kshan\ joint family succeeded to the estate of their 
mother’s father, and one of them died without leaving male issue, while living 
jointly with the other, survivorship applird to that estate in which their owner- 
ship was that of joint tenants But there are some expressions which create 
considerable difficulty For instance their Lordships observe, — "It is the 
right to partition which determines the right to take by survivorship " If it 
implies that the joint heirs must be members of a j int family, who have the 
right to fartition in the technical sense, then, it embodies an important condi- 
tion In another place the maternal grand-fither’s property in the hands of 
the grandsons is said to become anetUml property If this be deemed another 
condition for the application of the decision, then the difficulty may be 
removed 

Mother’s Stridhana & Maternal uncle’s estate.— A Full 
Bench of the Madras High Court has held that members 
of a joint family succeeding to thier mothei’s Strulhanam 
or to their maternal uncle’s estate, take the same as tenants- 

(a) as M 678 29 I A 156 7 C W N 1 12 M L J 299 4 Bom L R 657 

W 17 c 33 (c) 19 M. 72 

H L,— 4 ' 
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in-common and not as joint tenants, so they have not the 
benefit of survivorship, (d) 

Collateral's estate— The property inherited by one from 
a coUateral relation such as a brother, uncle and the like, is 
not taken as, and subject to the incidents of, ancestral 
property, and his male descendants are not co-parceners 
with him in, respect of such property, (e) 

Daughters’ sons —It would seem that survivorship 
would not apply to the estate if inherited by two or more 
grandsons by daughters, who are members of different 
families. 

Two widows or daughters —It should be observed that the proposition 
of law, enunciated by the eminent Hindu Judge who decided Jasoda Acer’s (/) 
case appears to be perfectly correct according to the true view of the Hindu 
law, namely, tint survivoiship applies only to property in which right is acqm 
red from birth, and not to property jointly inherited according to the rules of 
succession In consequence, however, of the proper materi tls not having been 
placed before the Judicul Committee, their Lordships hid held th it two 
widows [in Bhii^wandei/i Boobey's (tf) case] and two daughters [in Aumntalall 
Bose’s (h) case] succeed as joint tuiants, and there is survivorship between 
them The pissage of the Mitikshirl, providing partition by two or more 
widows, of the husband’s estate inherited by them is omitted in Colebrooke’s 
translation Nor was the fundamental doctrine of the Bengal School, namely, 
that co heirs t ike as tenant s-m common in all cases, and never as joint tenants , 
— brought to their Lordships’ i>oti< e in the latter case which was governed, 
by the Daj->bli?igi Tin re ,ppc irs to have been another mis ipprehension 
namely, th it the 'tnnving widow or d uightcr who t ikes the share of the 
dece iscd, as being the tln.n neanst heir of the last m »le ow ner, is mistaken to 
take by mrvivo) ship 

Justice Banerji, the le irntd Hindu Judge who decided fasoda Koer's case 
had in his mind the true view of Hindu law when deciding that case, while 
the Judic al Committee rejected the general proposition propounded by his 
Lordship as erroneous, in ismuch as the same w is in conflict with what had 
been laid down in those two cases decided by their Lordships 

The Judicial Committee has, therefore, held that survi- 
voj skip did apply to the property inherited by succession, 
by two widows and two daughters. 

( d ) K iruppai v Sank ir in irayanan, 27 M 303 See also Vythinatha v 
Yeggia, 27 M 382 
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Property obtained by gift — Nor does survivorship apply GjIl to 
to property jointly obtained as a gift by two or more 
brothers living jointly, (/) or by two widows for tin ir j ,Jintl y 
maintenance, (y ) 

Pass j>y survivorship —It should be observed that thp y> m hy 
expression pass by survivorship is a contradiction in terms , miTnomcr ' 
for the undivided coparcenary interest of a member 111 the 
joint property lapses on his death, and therefore nothing 
passes to the smvivors whose right to the whole of the 
family property accrued at the time of their respective 
births, and no new right is acquired on the death of a 
member 

(2) Separated. 

Succession — If he was separated from his co-parceners (2) Sep-mt- 
and was not subsequently re-united with any one of them, c 
his estate descends agreeably to the rules of succession 

The rules of succession also apply to the self-acqu* bUcrebSlcn 

ired and other separate property of a member of a joint 
family according to the Shivagunga case. ( k ) 

And conversely the rule of survivorship applies to any s>umvors>hip 
joint ancestral property (including accrettons to the same) 
which may have been kept jotut and undivided at the 
time of partition of all the rest of the property. ( 1 ) 

The rules of succession will apply, as stated above, 

to even joint property other thau ancestral and accretions 

to the sams. 

(j) Reunited 

Succession in different mode —If lie was re-united with (3) Re-umted 
any of his co-parceners after partition, his estate goes 
according to a certain order of succession, though tn some 
cases it may seem to pass by survivorship which, how- 
ever, does not really apply to such property. {See Ch VII ) 

It should be observed here that although there are 

good reasons for considering that the different courses of 

(1) Bai v Patel, 2O B 445 4 Bom LR 102 

(j) Sashibala v Chandra, 5C I C 937 (Pat J 

(A) Katama Nachiar v Rajah of Shivigunga, 9 M I A 539 2 W K.P C jl. 

(0 Chowdhury Chintamun v, Nowlukho Konwari, 2 I A. 263 
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succession to the estate of persons were regulated by their 
status of being joint or separate or re-united, yet it is 
now settled that the course of descent is determined by 
the character of the property, so that whether the status 
of the family be joint or separate, the property which 
is joint will pass by survivorship and the property which 
is separate will devolve in a different course according 
to the rules of succession The first proposition, however, 
should be restricted as being applicable only to such joint 
property as is ancestral or accretion to the same. 

The joint family system— is a cherished institution of 
the Hindus and is the peculiar characteristic of their society, 
of which it is the normal condition, (in) It is only a continua- 
tion of the ancient patriarchal form of family government, 
deprived of its original autocratic rigor by the civilizing 
influences of later times Those that are called by nature 
to live together, continue to do so, with the exception of 
daughters born in the family, who must pass out of it after 
marriage, and with the addition of wives of male members 
brought from other unconnected families. The Hindu 
Shastras enjoining brothers to live together so long as the 
parents are alive («) give a religious sanction to the usage, 
and are unlike the Christian Scripture ordaining,— “Therefore 
shall a man leave his father and mother and cleave unto his 
wife, and they shall be one flesh,” — which appears to have 
moulded the structure of European society in the indivi- 
dualistic mode. Originating m natural love and affection, 
the joint family depends for its continuance on self-control, 
mutual sympathy and the spirit of self-sacrifice and 
forbearance , while its disruption owes its origin to the 
spirit of selfishness and impatience in some of its members. 
The system founded as it is on the virtues of sympathy 
and self-sacrifice, and tending as it does to create a 
spirit of forbearance and mutual dependence, conduces to 
the law abiding and religious character of the Hindus. 


(fti) Set Set 13 below. 
( tt ) Text No. 19. 
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This system, however, is opposed to the spirit of self- 
reliance and independence, which distinguishes the people 
of Europe, and is, on this account, disapproved by somt 
English-educated Hindus who would introduce the European 
system • but this view of theirs is looked upon by the 
orthodox Hindus as the outcome of selfishness 

This joint family system is organized on the pnnciple of , ts constitu- 
subordination, and not on that of co-ordination or equality tIon ' 
of the members with respect to rank and position. Under 
it no two persons can be equal, one of them must be superior 
and the other inferior relatively to each other an elder 
brother or cousin is like a father, his wife and an elder sister 
are similar to the mother ; while a younger brother or cousin 
is like a son, and his wife and a younger sister are similar to 
daughters ; the paternal uncle’s wife and the father’s sister 
or cousin are similar to the mother, and so on. Thus the 
idea of equality is unknown to the Hindu mind with regard 
to family government and social order , and the title to 
respect among the members of a joint family depends on 
age and higher degree of relationship Superior ability in a 
junior member is recognised to this extent, that it entitles 
the member possessed of it to be the head of the family as 
regards the management of its property, and its affairs and 
dealings with the outside world 

The Hindus accustomed to live in joint family groups ,t t s a ^ an ‘ 
and to be attended and nursed by the members of their 
family when suffering from disease and the like, do not re- 
quire the aid of hospitals , on the contrary they appear to feel hospital, 
an instinctive abhorrence for being tended by strangers in 
a hospital. 

The joint family takes care of its young orphans and its p ™ le h c a * s 
old and infirm members It looks after and guards and pro* iXm.chil- 
tects the wives and children of its absent or deceased mem- etc"’ ° 
bers. Under this system violence and cruelty to wives 
and children are impossible, and old age pension is 
unnecessary. The system exercises a salutary influence on 
the tnlnd : as so many persons cannot live together peacefully, 
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without self-control, sympathy, patience and forbearence. 
Suppression of selfishness is neccessary there cannot be a 
happier mode of life than under this system, if all the 
members work for common good, and the comforts and 
happiness of all be felt by each to be his duty to secure. 
The members of a joint family do not feel the necessity for 
making any separate provision for themselvs in their old 
age or for their children, since the family affords shelter and 
protection to all its members, young or old, and its property 
is ordained to be the hereditary source of maintenance of all. 

The joint family system depends for its continuation on 
the possession of certain virtues by its members, and foster- 
ing as it does the religious spirit it may be called the strong- 
hold of Hinduism The vitality of the Hindu community is 
derived from this system which forms the foundation of 
their religious and spiritual character, the existence of 
which depends entirely on its continuance. What is noblo 
and good in Hindu character is its effect. The Hindus should 
preserve and stick to the system. It still prevails in Hindu 
society sometimes more in form than in spirit , an exclusive- 
ly secular education dissociated from religion, now imparted 
in our schools and colleges, has been undermining the Hindu 
spiritualism on which the system is founded and on which 
its continuance depends This institution like every other, 
has its advantages .and disadvantages, but its advantages are 
both spiritual and secular, whilst its disadvantages are merely 
secular in chaiacter. 

Bred up under this system, the Hindus cannot conceive 
of a heaven without joint family The Sapmda relationship 
in the sense of connection through participation in funeral 
oblations implies a celestial joint family composed of the 
Manes of male and female members of a mundane joint 
family, 

It is, however, worthy of remark that Hindus English-* 
educated at the expense of the joint family, and enjoying 
the advantages afforded by it, are yet often found so blinded 
by selfishness, as to be dissatisfied with the rule of Hmdit 
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law, imposing on them certain correlative duties to the 
family, in return for the diverse benefits received from it, 
They commit to the family, the care of their wives and 
children, while they are compelled to reside elsewhere, fot 
the practice, of any profession or in the exercise of any call- 
ing, or in service, and are themselves incapable of taking care 
of them, or think it inconvenient to take them with them- 
selves to the place of business In fact, they cannot do 
without the joint family, and cannot sever their connection 
with it which they are at perfect liberty to do at their plea- 
sure ; but at the same time, they are unwilling to participate 
with the joint family, their earnings, which under the circum- 
stances the Hindu law requires them to do, as being fair 
and equitable. 

It should also be especially noticed in the present connec 
tion that India is a very poor country, and even the ordinary 
expenses of English education here, aie out of all pioportion 
to the means of the middle class Hindus Ihe expendituie 
necessary to give such education to the smart boys in the 
family, is regarded as a sort of investment. It is not correct 
to suppose that the boys are entitled to the expenses of such 
education from the family, as its natural duty towards them. 
The indigenous system of education formerly prevailing in 
this country, was the training imparted by the secular Gurus 
or pedagogues m the village pdths&lds , and that is what one 
might say he is entitled to have, at the expense of the 
family, as ordinary education But English education should 
be held to be special training , and the gams by one who 
has received such education at the expense of the family, 
should be considered earned with the aid of family fund, so 
as to become the subject of joint right. 

For presumption as to jointness and separation, see 
Sec. 13 below. 

Sec. a- MEMBERS OP FAMILY 

Sub Sec i— MALES, FEMALES AND DEPENDANTS 

Mates —The members are males and females. The male 
pienubers are, ( l ) those that are lineally connected in the 
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tn&le line, such as father, paternal grandfather, son and son's 
son, (2) collaterals descended in the male line from a common 
male ancestor, (3) such relations by adoption, and (4) poor 
dependants. 

Females.— The female members are, (1) the wife or the 
“ widowed wife 11 of a male member, and (2) his maiden 
daughter, As a general rule, a mariied daughter is not a 
member of her father’s family ; since by marriage she becomes 
a member of her husband’s family ; (0) there may, however, 
be cases in which a married daughter continues to live as a 
member of her father’s family, sometimes together with her 
husband ; (p) a widowed daughter also may sometimes come 
back to her father’s family and live as a dependent member 
thereof. 

Poor Dependants. — Some helpless persons mostly poor 
relations more or less distant, are also maintained as mem- 
bers of the family 5 the original words for poor depeitdants 
flur. indicate that they are actually getting 

their subsistence and living under the protection of the 
family. 

Sab -Sec ii— SLAVE, CONCUBINE AND THEIR ISSUES 

The female slave or concubine, and the illegitimate 
son — mentioned in the commentaries as members of a joint 
family may now be so only in very exceptional and rare 
cases. When slavery was prevalent a female slave would 
be permanently attached to a family as a dependent member 
thereof, and a son begotten on her by a male member would 
likewise be an inferior member. But although there cannot, 
at the present day, be a female slave in law, there are ins- 
tances of such in fact, called concubines and living as mem- 
bers of the family of the men keeping them , this we find 
possible either in the cases of holders of Rajes or big estates, 
or in the cases of low-caste people . herein the extremes 
meet, the former are above public opinion, and the latter are 


(0) Kartick v S iroch, 18 C £42 
(p) Stepp 1 701 71 2QS-256 
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below the same In other cases such conduct would not be 
tolerated by the other members of a joint family. 

Some misconception appears to prevail on this subject The Hindu 
commentators treat of an illegitimate son’s right while dealing with the 
partition of a joint family They evidently mean that only such an illegitir 
mate son, as is a member of his father’s family, may get maintenance if 
the father is of a regenerate class, and a share. If the father is a Shdra, 
The following texts form the foundation of the law on the subject — 

-sTtr sfwT: i> r^f?r. it 

which means — "The virtuous and obedient son, borne by a Sudra woman to 
a man who has no other offspring, should obtain a maintenance, and let the 
kinsmen take the residue of'the estate " — Vrjhaspati This text is explained 
to refer to a son of a twice-born person by a Sudra woman not married by 
him see DAyabhAga, ix, 28 

TT * H47T | 

^Ys^rsTTcft ^ wtf snfro « «wr 11 


which means— "A son begotten by a Sudra, or on a female slave, or on a 
female slave of a slave, may take a share (on partition) if permitted (by the 
father) this Is settled law’’ — Manu According to a Sanskrit rule of construc- 
tion the repetition of the particle "or* may be taken to imply "or on any 
other similar woman ” 

rrt * ^ i 

wrrff^MTfrr? | 


which means — "Even a son begotten by a Sfidra on a female slave may 
get a share by the father’s choice , but if the f ither be dead, the (leg timate) 
brother should make him partaker of h ilf a share one, who has no (legiti* 
mate) brother may take the whole, in default of (heirs down to) the son of 
daughters" — Yajnavalkya 

These three texts are cited in the D\yabhAga The author of that treatise 
lays down, on the authority of the above text of Vrihaspati, that the son of 
a regenerate person by any Sfidra woman not married by him, is entitled to 
maintenance , and then goes on to discuss the law relating to such a son of 
a Sfidra, and begins thus, 






as the correctness of the rendering by Colebrooke, of this passage has been 
doubted, it is literally translated thus, -"But of a Sudra a-son-by-a not married- 
female-slave-or^the like-SAdra-woman, may share equally with other sons, by 
the father’s permission ’’ The words connected by the hyphens stand for a 
compound word in the original 
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. Colebrooke's tnb.lulw l< •• follow,, -"But tho «n of > Sidra, by a 
female ilave or other unmarried Sidra woman, may, he " So it is difficult to 
■aalnt do that Colebrooke's ... . .. .ptmg this that the word 

"unmarried" Is ambiguous md may suggest a meaning not intended by the 
original, namely, that the wc an must be a maiden, whereas the real meaning 

f is, that she is not married by the man The two words Dtist and Adt may be 
done, in either of the above two ways, namely, either into "a female slave or 
other, ’ or Into "a female slave or the like No Sanskntist would be prepared 
to say that the first cf these versions, which is given by|Colebrooke, is wrong , 
the translation given in Naraw Dhaka's case, (q) omits tho word "Siidra 
woman” altogether 

> Dasi putra —There was a difference of opinion as to 
proper import of Dasi putra between the Calcutta High 
Court and the other High Courts , the latter held that an 
illegitimate son of a Sudra by a kept wjtntn or continuous 
concubine would be entitled to a share under the foregoing 
texts, while the former took a contrary view (;) So also in 
Ram v Tek (s', it was held that a Sudra’s illegitimate son 
not born of a female slave, is not entitled to a shaie where 
the father had parted with his interest during his life-time 
In Western India Dasi putra has come to mean son by a 
kept mistress of one of the lower castes. (/). 

It should, however,, be'observcd that two rommentitors of the P&yabhAga, 
namely, Rimabhadn and Srikrishna explain the term "on a fimile slue of 
a salve” as used in the above text of Manu, thus,— 

TfcT, torero ^rqfr*iftciTf^icTPmT i 
which means,— "On a fimale slive of a si ive, me ms, on one, not married, 
but kept by .a slave 11 And this somewhat unreasonable interpretation is 
put, as otherwise the sages might be thought legilise adultery and its 
effect seems to be consistent with what is sod in the DAyabhAga with respect 
to the illegitimate sons ofjregenerate persons 

Hence if the son begotten by a Sudra on a kept woman of Hi slave he entitled, 
it follows a fortiori that a son begotten by a m in on his own kirn ivow+n should 
be entitled to a share So these comment itors of DAyabhhga appear to 
support the view taken b> the other High Courts 

It has already been said that the Hindu lawgivers appear to be anxious 
to provide a source of maintenance for every person, and therefore also for 
an illegitimate son It would be a little too puritanic to deprive one publicly 


(t) i C, i 

(r) Kirpal Na v Sukurmom, tg C 91 
ft) 28 C 194 

(0 R a gj , w Kimjalal, 54 B 455 34 C W N C27 51 C l J 434 1930 
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acknowledged as son by the father and his family, on the ground of his being 
illegitimate , he is not responsible for the manner in which he came mt« 
existence 

There does not appear to be any difference on this point between the 
commentaries of the two schools If it be contended that m order to entitle 
an illegitimate son to claim a share, it is necev ary that his mother must be 
a slave, then none would be so entitled, now that slavery has been abolished 
and the decisions of the other* High Courts (u) as well as (he ruling of the 
Privy councial in the case of Jogeudra Bhu/ati, fv) must be pronounced wrong 
In fact, however, though not in law, there are women holding the position of 
a female slave, such as there was in the last case It should moreover be 
observed in this connection that the Sanskrit word Dthi does not necessarily 
mean a female slave, but may also mean a Sudra woman and the latter 
meaning is suggested by the whole context of thi D*\y ibhkga on the subject 

Illegitimate son same as Dasi-putra, when— A Full 
Bench of the Calcutta High Court, by its majority, has finally 
settled the matter and has rightly made the law uniform 
throughout India The Full Bench has over-ruled the 
decisions in the cases of Naryan Dhara (x) and Rripal 
Narayan (y) and has practically followed the decision in the 
case of Chatturbhuj v Kttshia. (3) The decision of the 
Full Bench is in accordance with the Hindu law and is in 
consonance with public policy. It is in accordance with 
public policy, because, the members of the family, who will be 
entitled to the property after the death of the member liv* 
ing openly in continuous concubinage, may, even at the risk 
of losing a share or the entire inheritance by incurring his dis- 
pleasure, protest against the immoral conduct of such a mem- 
ber and may succeed in nipping the evil in the bud. It is 
desirable to put a stop Vo such immoral life being led by any 
member of a family, at the beginning, than to allow him to 
indulge in such immoralities and then after the death of 
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(u) Rahi v Gobind, 1 B 97, Sadu v B.uza, 4 B 37 , Gahgabai v Bandu, 
40 B 3C9 18 Bom I, R 70 32 I C 986, see Mnnchharatn v Dattu, 44 B 
166,170 21 Bom LR 1172 54 IC no, Knshhayyah t> Muttusatm, 

7 M 740 Soundararajan v Arumchilam, 39 M 1 3& 29 M L 1 793 *8 
MLT 568 2 L W 1,247 31 I C 8^8 , Subramania v Rathnavelu, 41 M 

44, 67 F B 42 I C 556 , Sansuti v Mannu, 2A 134 . Hargobind v 
Dharam,6 A, 329 4 AWN too, Ram v jamma, 30 A 508 5 ALJ 
629 A,W N (1908) 229, see Jwala v Sardar, 4 
from 11 C 702 
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such a member when there is no risk of disherison, to raise 
the question of sentiment at the time when the son by the 
concubine claims a share or the entire interest of his puta- 
tive father, 

A plausible argument may be advanced by those who 
hold a contrary view. They may as well say that the fallen 
woman with whom the man lived in continuous concubinage, 
would not have adopted such a life, hail she known that the 
male issue of her immoral life, would be excluded from inheri- 
tance. But the various causes assigned for prostitution do 
not include the one stated above, and hence exclusion ftom 
inheritance, or a share of it, of the illegitimate son, who 
is^not responsible for the manner in which he is brought into 
existence, will not prevent the evil, nor will it patch up the 
sentiment which has already been violated by allowing the 
parties to lead such an immoral life as members of the 
family. 

Concubine when entitled to maintenance —The verious 
decisions on the right to maintenance of a concubine 
from the estate of her deceased paramour, and their son's 
claim to a share therein, contemplate cases in which the 
concubine lived as a member of the family. The words used 
in the aforesaid text of Manu, namely, 5JPE*TT*( *t 
*T may, as is stated before, betaken to imply *or on any 
other woman' by the application of the rule of construc- 
tion, put on the repetition of the particle *1 — “or.” The 
Hindu law-givers have ordained for the maintenance of all 
those that are members of the family out of the family 
propeity, and wherever a concubine is directed to get main- 
tenance out of the estate of a deceased paramour, the sages 
meant permanent concubine living in the family of her para- 
mour like a female slave. Such a concubine is called abarud '• 
dhd stti and is entitled to maintenance. 

But the Judicial Committee of the Privy Council, (a) n 
a case governed by the Mayukha school, has held that a 


(a) Bai Ndgubal v Bat Monghibai, 44 C.L J 53 , appeal from 47 B. 401 
also Rama Raja v Papammal, 48 M, 805 < 49 M.L.J 348 . 1935 M. 1230^ 


see 
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concubine is entitled to maintenance out of the estate of her 
deceased paramour, provided the concubinage be permanent 
until the death of the paramour and sexual fidelity to him 
be preserved although the concubine be not kept in the 
family bouse cf the deceased "Their Loidships are of 
opinion that such cothmon residence is now unnecessary, 
whatever may have been the case when the concubine was a 
slave of the household ” This, their Lordships have stated, 
to be the law of the Mayukha school relying on an earlier 
decision of the Bombay High Court, ( b ) In this latter case 
the deceased paramour took the concubine to his house and 
she lived with him as his mistress and there is nothing in the 
judgment to show that their Lordships of the Bombay High 
Court meant that the concubine who although not treated as a 
member of the family, is entitled to maintenance out of the 
estate of her deceased paramour 

In the earlier Bombay case referred to above a question Who Is 
was laised whether ten or twelve years' concubinage can be concubw 
held to be permanent , and their Lordships held that rr a con* 
cubine who has been kept by a man for some years, or even 
many years, gets no right of maintenance against him unless, 
having been kept continuously till his death, it can be said 
that the connection became permanent’’ In the above 
mentioned Privy Council case the woman lived with the 
deceased as his mistress for five years up till his death and 
the concubinage is held to be permanent. Their Lordships 
of the Privy Council, however, have not indicated the period 
a woman is to live with her paramour in exclusive concubin- 
age observing sexual fidelity, so as to be called a permanent 
concubine, (c) 

In the above Privy Council case their Lordships have pc decision 
practtcally exercised the functions of legislature. The ques- a ,e g‘ slatlon i 
tion of custom or usage was not raised by the plaintiffs in 
that case but she based her claim on legal rights. There is 
no provision in Hindu law to support the plaintiffs case or at 

(b) Ningarredi d Kahshmawa, 2(5 B 163, Rathinasabapathi v Gopala, 

1929 M 54S 

(c) See Rama Raja v PapatnMal, 48 M 80J ' 49 M L J 348 1925 M 1230. 
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any rate their Lordships have not based their judgment on 
any such law or existing statute Their Lordships stated 
“such common residence is now unnecessary," and decreed 
claim though there is no provision of law which empowers a 
Court to grant such a decree. 

Wight by birth of illegitimate son —An illegitimate son 
does not acquire any right by birth to the property of his 
Sudra putative father, (V/)dunng whose lifetimehe cannot claim 
any share ,(</) there cannot be any cc-parcenary between 
them,(<?) but two illegitimate brothers enjoying their putative 
fathei’s property jointly after their father’s death may form 
a joint family. (/) 

The term female slave applied to the illegitimate son’s 
mother implies that she lived as a member of the master’s 
family j and so there could not be any doubt as to the alleged 
paternity of an illegitimate son. In the case of an illegiti- 
mate soil by a concubiile, however, there cannot be any 
presumption as to paternity such as arises in the case of the 
offspring of a married couple, under Section 1 12 of the 
Evidence Act A person claiming as an illegitimate son 
must prove his alleged paternity m the same manner as any 
other disputed relationship is proved. 

His right of representation —An illegitimate son’s claim 
for a share must fail, if it is not shown that the deceased 
father left any separate or self-acquired property, but died 
undivided with his own father and brother who took the 
joint property by survivorship , the illegitimate son could 
not represent his father in the undivided family (g) 

But a divided brother is held to be not entitled to 
succeed in preference to the legitimate son of a predeceased 
illegitimate son of his brother whose entire separate 
estate the latter as representing his father is entitled to take 
in default of any heir down to the daughter’s son. (/*) 

(cl) Packinswamy v Dora^iwmy, 9 K. 2G6. 

(d) Ratnsaran v Tek, 28 C 1^4 

(e) Shamu v Babu, 53 B 300, 305 1928 B. 153, Packinswamy v Dorasawmy, 

9 R 26G ( /) Shamu v Babu, Sup a 

(g) Gopalasami v Arunachellam, 27 M , 33 ; Ranoji v Katidoji, 8 M, 557. 

(h) Katnalihfta v Pavadai, 35 M ,519 » 11 MX J 399* 
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His Status —The son by a continuous concubinage of a 
Sudra gets the status of a son ; and is entitled to 
maintenance and cannot demand partition when his father 
was a member of a joint family. (*) An illegitimate son's 
right to maintenance is a personal right, and is not 
heritable, (j) If the illegitimate son's mother be not 
a Hindu but a Christian, then he cannot claim even 
maintenance; as he cannot be regarded as a Hindu by birth ; 
since the status as to Dharma or law and religious rites is 
determined by the mother’s caste, therefore he is not govern- 
ed by Hindu law, his mother not being a Hindu, (k) 

Collateral’s heritage.— An illegitimate son of a SCidra 
governed by the Mitakshara law cannot inherit collaterally 
in preference to the legitimate heirs (/ ) 

When illegitimate son entitled to succeed.— An illegiti- 
mate son of a Siidra is entitled to succeed to the estate 
of his putative father, if he was not the offspring of an 
adulterous intercourse or of a connection forbidden by 
law. (m) 

There is no distinction between the right of the illegiti- 
mate son of an unmarried woman to maintenance out of the 
estate of the putative father and that of the offspring of an 
adulterous intercourse. (, n ) 

There was a conflict of decisions of the Madras High 
Court on the question of the right to inheritance of the male 
offspring, the issue of illegitimate connection between a man 
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(i) Vellaiyappa v Natarajin 55 C L ,J 451,461, PC 35 C W N 1278, 
Subramania v Rathnavelu, 41 M 44 33 M L J 224 42 I C 556* 

Gopalasami v Arumchallatn, Supra , Panchapagesa v Kanaka, 33 M L J* 
455 42 I C 344 , Rathinasabapathi v Gopala, 1929 M 54s ("must not 
be compassionate ) , in this connection see, Packinswamy v Dorasawamv 
9R 266 ” 

(f) Roshan v Balwant, 27 I A , 51,56-57 23 A 19* 4 C W N 353 , see, Raoii 
v Kunjalal, 54 B 455, 459 34 C W N 627 51 C L J 434 1930 P C 163 

( k ) Lingappa v Esudasan, 27 M 13 

( l ) Ravji v Sakuji, 34 B , 321 12 Bom L R , 204 5 I C 9G4 , Niss aT « 

Kowar, 1 Marshall, 609 , Shome Shankar v Rajesar, 21 A 99 18 A \V N 
170, Ramalinga v Pavadai, 25 M , 519 11 MLJ 399, Knshnay yan v 
Muttusami, 7 M 407, Thangam v Suppa, 12 M 401, 403, Karuppa v 
Kumarasami, 25 M 429 , Raj v Baldeo, 3 Luc 416 1928 O 233 , Nagar 
athnammal v Chmnu, 1928 M 127 , Gopal v Brojo, 34 C W N 944 

(«0 Datti Parisi v Datti, 4 MHCR, 204, Venkatachella « Parvatham .9 
MHCR, 134 , Annayyan v Chmnm, 33 M , 3(30 20 M L J 355 7 M L T 
140 1 5 I C 84 , see, Mewa v Lai, 1927 A 41c 
(») Subramania v, Valu, 34 M 68 5 I C 919 20 M L J , 350 7 M L.T 161. 
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and a woman fotbtdden by law. The conflict has been set 
at rest by a Full Bench of the Court. The Full Bench has 
held "that according to the preponderating weight of the 
. , , case-law the son by a permanent concubine while he is an 

rule or possl- 

ble marriage, illegitimate son and not a legitimate son is entitled to get 

his appropriate share after the father’s death provided the 

connection between his father and his mother was not 
incestuous or adulterous and that his said right is not subject 
to a further condition that a marriage Gould have taken place 
between the father and the mother according to the custom 
of the caste to which the mother belonged "(c) 

Sub-Sec lii— CONVERSION TO DIFFERENT FAITH 
Conversion Conversion of a member to Christianity— at once effects 
n?ty of' Stn " ^is severaDce f rom the joint family ; (fi) but if the Christian 

member and Hindu members live jointly as before and keep property 

jointly, an implied contract to share properties alike is pre- 
sumed (q) But if all the members become Christians, their 
rights of co parcenership will not be affected by this renuncia- 
tion, if they adhere to the old law (r) But the Madras High 
Court holds a contrary opinion (.r) 

Soo 4— PBOPEJBTY OP FAMILY 

Sub-Sec i— UNOBSTRUCTED AND OBSTRU OTEDJHERITAGE 


Heritage, Heritage unobstructed and obstructed —Heritage is 

defined in the Mitakshara to be that property to which one's 
right accrues by reason only of his relationship to the pre- 
obstructed, vious owner. It is called obstructed , where the accrual of the 
right to it, is obstructed by the existence of the owner ; and 
unobstructed, * s called unobstructed , where the owner's existence offers 
no obsttuction to the accrual of the right { f) A son, a son's 
son, and any other remoter male descendant in the male line 
acquire from the moment of their birth or rather conception, 


(o ) Sound iraraj jn v Arunachalam, 30 M 136, I <3 29 M L ] , 793 • 33 I C. 
8^8 

(/>) Abnlntn r> Abraham, 9 M I A , 19$ 1 WR 1 PC , Kulada Prasad v. 
H.aripadi, 40 C 407 1Q C L J in 17 C W.N 102 , Subbaya v Rangayya, 
rC27 M 881 

(f) Jogi v Chinnabai, 90 I,C 1016 1925 M JlOf 

(r) J ilbbai t Louis, 19 R , G80 , Lastings v Gonsalves, 23 B 539 I Bom 
LU 51 Kulada v Hanpada, 40C 407, 418 • 16 C L J 311 17C WN 102 
(Y) Tellis v S ddanha, 10 M , Gq 

0 ) See, Bai Parson v Bai Somli, 36 B 424 14 Bom L R 400 15 I C 774 
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a right to the property of the father, the paternal grandfather 
and other paternal male ancestor in the male line, and snrh 
property is, therefore, denominated heritage without obstruc- 
tion. But when the right of a person arises to the property 
of his paternal uncle and the like relations, only on their 
death without male issue, on account of his being their heir, 
and to which property he had no right during their lifetime, 
such property is called obstructed heritage, the existence of 
the owner having offered the obstruction to the accrual of 
the right 

There is a great distinction between the father’s self- 
acquired property and ancestral property, or the property 
inherited by him m regular course of inhcntance from his 
father and other paternal male ancestors in the male line, as 
regards the son’s right by birth to the same, which will be 
dealt with in next topic. 

It should be noticed that the expression unobstructed 
hentage is a contradiction in terms; for, Nemo est hccies 
veventts : the original word ddya cannot be and should not 
have been, rendered into heritage. 

Sub Soc ii- JOINT AND.SEPARATE 

Joint property, Joint tanants, Co parceners and 
Tenants-in-commo — When two or more persons are enti- 
tled to the same propeity in equal or unequal shares it is sod 
to be their joint property The expressions joint-tenants, 
tenants-m-common , and co-parceners are technical terms of 
English law used to designate different descriptions of co- 
owners of joint property, with special incidents The use of 
these terms to express co-heirs under Hindu law by reason 
of analogy in some respect, is often misleading and gives 
rise to confusion. 

For instance, members of a Mitakshara joint family hold- 
ing ancestral property aie called j ant-tenants, by reason of 
unity of possession and interest , and survivorship being 


ancestral and 
self- icquited 


Day a is 
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Joint pro 
petty 


Joint- 
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common to both, The analogy between them ends there, 
and does not extend to other incidents. 

foint-tenamy in English law owes its origin of a grant 
jointly made to two or more persons by a deed or a Will ; it 
arises always by purchase, never by descent. 

The English joint-tenancy seems to be introduced to 
this country by the codified law For instance, Section 106 of 
the Succession Act, which provides that if a legacy be given 
to two persons jointly, and one of them dies before the 
testator, the survivor takes the whole, — appears to imply 
joint-tenancy. 

The English joint tenancy and the Mithkshata joint- 
tenancy differ from each other in many respects. — The 
former is created by a grant under a deed of transfer inter 
vivos , i e. by purchase and not by descent; while the latter 
owes its origin to tnhentence only (u) Under the former 
each co-tenant is entitled to the whole, as well as to his 
undivided equal share of the property, i e. the whole estate 
as well as his own equal proportion are vested in each joint 
tenant : but under the latter, the whole estate, not any share 
of it, is vested in each member, who whilst undivided, cannot 
predicate of the property that he has any definite share, 
which again when ascertained by partition is not necessarily 
equal : accordingly, an English joint tenant possesses an 
absolute power to dispose, by a transfer inter vivos but not 
by a Will, of his own share, and so to put an end to Ins joint- 
tenancy ; whilst a member of a Mitakshara joint family, 
having no definite share, (v) cannot alienate his undivided 
co-parcenary interest, and he cannot destroy the joint tenancy 
except by separation which he is at liberty to effect, when- 
ever he chooses. 

An English joint-tenancy is said to be distinguished by 
fout unities , namely, (1) by unity of possession, (2) unity of 
interest, (3) unity of title and (4) unity of tune of the 


(u) Set Sara da v Vm i, 37 C L J 233, 249 50 C 370 77 I C 450 1923 C 
485 , Packirisawmy v Dorasawm, 9 R 266 

(v) Sankar v Madan, 14 C W N, 298 uCLJ, 61 5IC 298. 



C, V, S. 4 , M». ll] 


JOINT AND SI l'ARATL 


339 


commencement of such title. Of these, two only apply to a 
Mtthkshata pint tenancy namely, (i) unity of possession and 
(2) community of interest, and although inheritance is the 
common name of the title of all the members, still there is 
not unity of the same, nor is there unity of the time of its 
commencement. Except in cases of co-parcenery joint ten* 
ancy in unknown to Hindu law. ( w ) 

Co-parceners, are two or more persons who jointly Co-par 
inherit property, whereof they have unity of possession Leners » 
which, however, may be severed at any time by partition. 

There is 00 survivorship, each taking an undivided share, 
which, on his or her death, goes to his or her heir. The 
co-heirs and their heirs are called co-parceners or parceners 
so long as unity of possession continues 

The following extracts from the well-known commen* £ ^ ljw 
taries on the laws of England will give the real import cf 
of the word Co-paiceners * (x) 

"An estate in Co-parcenery resembles, in one respect, an ^ 

estate in joint-tenancy , there being the same unity of posses*- md ( & par* 
sion. But in the following respects they materially differ — * 

1 . Parceners always claim by descent whereas joint 
tenants always claim by purchase, (y) 

2. There is no necessary unity of interest among co* 
parceners ; for each of them is entitled to a distinct share , 
and though, in the first instance, all parceners in equal 
degree take equally, yet in subsquent descents, this equality 
may easily disappear. 


(w) Gour v Snbdshlm, C L J aoo 30 C W N 39 90 l C J2] 

(dr) Stephen’s Commentaries on the Laws| of Ehglahd, iCth Ed Vol t 
pages 237*238 See also Principles of English Law by R Campbell, 
page 173 

09 1 he legal meaning of purchase differs from the popular notion of pur- 
chase, which implies that the subject is obtained by way of bargain 
and sale for money The legal notion of purchase is wider than this. 
Purchase is defined by Littleton as "the possession of lands and tene- 
ments which a man hath by his own act or agreement, not by descent 
from any of his ancestors or kindred Principles of English law, by 
R Campbell The English Inheritance Act 1833 defines " the 
Purchaser” as * the person who last acquired the land otherwise than 
by descent,” 
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3. Though the interest of co-parceners may, in a sense 
be said to accrue by the same title yet they may accrue at 
different periods 

Tenatifs-in-common are such co-owners of property as 
hold it by several and distinct titles, but by unity of 
possession 

The use of these English terms to matters in Hindu law, 
analogous to them in some respect may mislead lawyers 
into thinking that all the incidents annexed by English law 
to those terms, apply also under Hindu law 

The students of Hindu law should try to learn and master 
all the incidents of these terms under the English law, so as 
to be able to differenciate between them and their use with 
respect to matters under Hindu law, analogous to them 
in a particular inciden but dissimilar in others. 

Joint property (.?)— is of the essence of the notion of a 
joint family. It consists, (i) of the ancestral property, (2) 
of the accession to the same, ( 3) of the acquisition with 
joint funds and (4) of the self-acquired property thrown 
into the common stock, when the acquirer allows such 
property to be treated as family property so as to convert 
it into joint property (a) immovable property lost to the 
family, if recovered by any member other than the father of 
the family, is subject to the incidents of joint property, 
and so is prc-pei ty acquired by the special personal exertion 
of a member but with the aid of joint funds. In the last three 
cases the acquirer or recoverer is entitled to a larger share 
on partition, but m the first of them this distinction does 

U As to preemption md evidence as joint property Su Se. 13 below, 
ou r i) v Rat™, A , 5y 44 J A J0I 2l C W N to6 5 26 C L J 
15ALJ G84 13 ML] 180 19 Bom L R. 7J7 2 p dt LW 

IT r° IC J SS ” Sh,am ' 1 7 CL J 2 99 17CW.N509 i 7 

7 25 LJ S 7 , B u P irson v Bai Somli, j6 B 424 14 Bom. 

400 j 5 IC 774> R impershad v Sheochurn, 10 MIA 490 
rw W 3,29 A ' 44 34 1 AC 5 44 A L J 227 5CLj340.lI 
p 4 ! 7 17 M L J * 228 9 Bom L.R, 597 , Gobardhan v Bulkhan, 

Pa L J raj , Han . Vel,. f 20 I C 476 » S Bom. L R. 584 , Anna. 

' , ' SubHm,nH ' JJ C. W N 4 JS P O 49 C LJ! qj see 

foot nole [r) p j 4 8 J 
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not seem to be observed by the Courts. It is doubtful 
whether survivorship will apply to joint acquisitions made 
without the aid of ancestral nucleus , but it has been 
held that when a family consisting of the father and two 
sons, is not shown to have had any ancestral property, 
but it acquired property by joint trade, then in the absence 
of any indication of intention to the contrary, the pro- 
perty must be presumed to be joint property with the 
incident of the right of survivorship (b) 

Acquisitions by joint personal exertion c )~ The joint 
acquisition by personal exertion only, in the absence of ances- 
tral nucleus, would stand on a somewhat different footing, 
when made by undivided father and son, from that made by 
two or more brothers or other collateral saptndas, on account 
of the accrual of a son’s right by birth even to the father’s 
self-acquired property, notwithstanding the imperfect charac- 
ter of that right, explained later on. The question that arises 
for consideration when the acquirers are collateral saptndas, 
is, whether the property is to be deemed as joint property of 
partners or tenants-m- commons or as joint family property 
with sutvtvorsht/i and the like incidents. 

It should be remembered that as regards even the 
members of the joint family, other than the male issue, the 
separate self-acquired property of a brother or the like, held 
in severalty, is always obstructed hetitage unless he chooses 
to throw the same into the common stock. Hence when 
two or more undivided brothers or other collateral saptndas 
who had not inherited any ancestral nucleus, or had taken no 
aid from such nucleus if any, acquire and amass wealth solely 
by their joint personal exertion and skill in carrying on a 
trade, or otherwise, then it depends entirely on their intention 
whether they should hold the property as tenants-tn-common 
like strangers entering into a partnership, or as members of 
a joint family, clothing the same with the legal qualities and 
incidents of joint family property, chief among which is 
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quircd by 
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question of 
ntention 


ii>) Gopalasami v Arunachelt im, 27 M. 

( c ) About presumption and evidence see sec 13 below 
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survivorship. (<i) 

It is difficult to say whether there should be a presump, 
tion in favour of the one or the other of the two alternatives. 
In these days of progress sue ession seems to be preferable 
to survivorship (e) 

It has been held, that the interest of the wife in 
pioperties, acquired with the profits, earned by a hus- 
band and his wife in a trade which was carried on by 
them, was her Stridhana which on her death did not survive 
to her husband but devolved on the heirs to her Stridhana 
property. (/) 

The dwelling house in possession of the parties could not, 
in law, furnish any nucleus in the hands of either party for 
acquisitions made subsequent to the death of the ancestor 
so as to clothe them with the character of ancestral pro- 
perty. (g) Nor any addition made to it raises any such 
presumption. <h) 

Joint inheritance of obstructed heritage —When two 
or more members of a joint family jointly inherit, according 
to the rules of succession, property left by a deceased rela- 
tion, as obstructed heritage, they hold such property as the 
co-parceners in English law before partition, i. e. the co- 
tenancy of the co-heirs of obstructed heritage is like tenancy - 
m-common , the right of each extending to his undivided 
share only, and there being no sutvivorship between them.(f) 
But the case of Raja Chehkant {j ) has introduced an excep- 
tion to this rule by holding that two brothers succeeding to 
their maternal grandfather’s estate hold the same like joint- 
tenants having the benefit of survivorship. It is difficult to 
understand the principle underlying this decision The Bom- 


(d) Kirsonchst’ Gang ibai, 32 B 479 10 Bom L R 184, Sanwal 9 Ktire, 

oL 470, 480 1928 L 224 Hi Id not ancestral, Irtmbakdas v Math i- 

bn, 1930 N 225 

(e) See foot not*. { d ) above 

(f) Muthu Raimkrishm v Mirimuthu, 38 M 103G 2b M L J. S3 2 24 

IC 363 

(g) Trimbakdas 1 Mathabai 1930 N 225, Birdichand v Popatlal, 24 
N L R r 8 1926 N 389 

(h) Thanesher v Ram, 1929 L 4G8 

(1) Karuppai v Sankara Narayana, 27 M 300 fF B ) 

(/) 29 l A 156 7 C W.N 1 25 M O78 4 Bom. L.R. 657. 
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bay High Court, however, has held that under the law of the 
Vyavah&ra Mayukha as also under that of the Mit&kshar&, 
property inherited by sons from their mother descends to 
them, not as a joint tenancy, but as a tenancy-in-common. (£) 
8 ep«trate —property of female members is called Stn- 
dhana which will be separately dealt with. Separate pro- 
perty (/) of a male member consists, (i) of his self-acquired 
property, and (2) of property inherited by him as obstructed 
heritage according to the rules of succession, ( m ) excepting 
however, the maternal grandfather's estate (n) in certain 
cases. Two or more members may jointly hold separate 
property as distinguished from the joint property of all the 
members of the family ; for instance, in a family of first 
cousins, those composing one branch being the sons of one 
brother, may have property consisting of the sepaiate 
property of their father and mother, or of property inherited 
by them from their maternal grandfather, such property 
though joint between themselves, is separate as regards the 
rest of the family. 

Sub-Sec. iii— AN0E8TBAL AND AOQUIKED 
Ancestral.— property (0) may be defined thus —property 
acquired by a lineal male ancestor in the male line, devolving 
by inheritance on a son or other male descendant in the male 
line, becomes ancestral on the death of the ancestor, in the 
hands of the descendant. (/) Property inherited from the 
maternal grand-father has been held by the Piivy Council to 
become ancestral in the hands of the two sons of his only 
daughter, and they took as joint tenants with the benefit of 
survivorship ; {q) It is most unfortunate that the true mean- 
ing of the term ancestt al property or rather of the original 
Sanskrit term which means, property inherited from the 
paternal grand ancestors in the male line, and cannot include 


Separate 

property. 


Ancestral 
property , 


from p iter 
n il ancoto 
in cl, 


maternal 

gr.andfathei 


(k) Bai Parson v Bai Somli, 36 B 424 14 Bom L R 400 15 I C 774 

(Il For presumption and evidence *ce Set 13 below 
{m) Gurumuthi v Gurammal, 32 VI 88 5 M L T 74 
(n) Jatnna v Ram, 29 A 667 4 A L J 582 AWN (1907; 21 1 
(0) For presumption and evidence see Sec 13 be ow 

(p) Rajah Ram v Pertum, 20 W R 189 II B L R 397 

(q) Venkayyamma v Venkata Ramanayyamnaa, 2c; M 678 29 I A 1^5 4 
Bom. L R 657 7 C W N 1 , ip this connection see Ahobihchariar v 
Thulasi, 1927 M 830 
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what is inherited from a maternal ancestor,— was not brought 
to their Lordship’s notice. Had that been done, then It 
seems this anomaly would not have arisen But the Judicial 
Committee has in another case (r) said that "unless the lands 
came by descent from a lineal male ancestor in the male 
line they are not deemed ancestral in Hindu law/’ So pro- 
perty inherited collaterally from a brother is not an ancestral 
but self-acquired property, (j) It has been held by the 
Allahabad High Court that although the maternal grand- 
father’s estate in the hands of the daughters sons is called 
ancestral, yet their sons do not acquire a right by birth 
to such property. (/) 

A share of ancestral property obtained by partition con- 
tinues to be ancestral in the hands of the coparcener getting 
the same hi) So also when such share is obtained according 
to a distribution made by a deed of gift (i>) or by a Will 
executed by the ancestor (w) it retains its character of ances- 
tral property, except when the gift is made in terms clearly 
showing an intention that the donee should take an absolute 
estate for his own benefit only ; (x) otherwise , the ancestral 
nature of the estate is to be presumed.^) 

The property obtaired by an illegitimate son of an undivi- 
ded deceased coparcener for maintenance is not ancestral 
property of the illegitimate son m which the son of the latter 
gets a right by birth (s) 


(r) Atarn rhilcir^IA 206, 2n 35 C 1039, 1045 12 C1VN 1049, 

10152 8 C T J 3.59 10 Bom L R 790 18 M L J 379 128 P W R 1908 
6 I C 721, see Karam v Jai, 24 I C 928 224 P L R 1914 124 
P W R 1914 

, s) Set Radhakant v Nazma, 45 C 733 22 C W N 649 27 C L J 632 

3<5 M L J 99 t6 A L J 537 20 Bom L R 724 4s I C 806 , see also 

Bharat v S irsuti, 60 1 C 137 7 °L| 459 23 O C 244, Pudai v 

Baijrnth, 56 I C 745 7 O I. J 273 23 O C 2C4 
(0 Jarrma v Ram, 2 9 A 667 4ALJ 3R2 AWN (1907)211 , Biswa- 

nath 11 f j injadhar, 3 Pat LJ 168 43 I C 370 

( h ) Adurniom v Chowdhry, 3 C 1 
r v) Muddtin v Ram, 6 W R, 71 

(w) Tara v Rrcb, 3 M II C R 50, Nana v Achrat, 12 B 122 

(i) Jugmohandas v Mangnldas, 10 B <528,1576 
(y) Nagalingam v Rama, 24 M 429 

( ) Krisbnasavami f Seet dakshmi, 39 M 1029 1RMLT542 31 I C 803. 
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There is a great diversity of opinion in the Courts in 
India as to the effect in a Mit&kshara family of a bequest 
made by the father of property which in the father’s hand 
was self-acquired, to his son. The Privy Council in the 
following passage has clearly expressed it but has reserved 
its opinion for a future occasion to be based on a considera- 
tion of the original texts of the Mitakshar^.(a). 

“In Calcutta in 1803, the point first arose in the case of Muddun Copal 
v Rambux (b) where it was held that such property would be ancestral, and 
this has been followed in the later case of Ilazati Mull v 4hatn Nath 
AdAnriyya (c) In Madras, upon the whole, the view seems to be that the 
father can determine whether the property winch he has so bequeathed 
shall be ancestral or self acquired, on the principle of cnjus esl date ijus e*t 
dtspontre, but that unless he expressed his wish that it should be deemed 
self-acquired it is ancestral see Tara Ckand v Reeb Run I'd) and compare 
it with Nagalmgam v. Ram Chandra ( e ) and other cases In Bombay, on 
the other hand, the principle of intention seems to have been accepted 
If It makes the property ancestral, but if there be no expression of intention, 
it is deemed self acquired see /ugmohandas v Mangaldas Nathubhoy ( f) 
and Nanabhai v Achratbat (g) At Allahabad ’the decision was that such 
property is self-acquired see Parsotam v Jankt Bax (A) Finally in Oudh, 
In the case of Rameshar v Mt. Rukmin (t) decided in 1909, after a review 
of all the cases, it was held that where self-acquired property is bequeathed 
to sons, in the absence of language clearly indicating the testator's intention 
that the property should be held by the sons subject to the incident of 
survivorship, it should be presumed that each son takes an interest which 
passed to his heirs at his death.” 

In Sindh, the Court refrained from entering into this 
debatable question (/). 

The following texts are, therefore, added for the considera- 
tion of the Privy Council. — 

In Chapter i, Section I, paiagraph 27 of the Mitdkshara 
on Inheritance, Vyasa is cited which runs as follows . — 

"Though immoveables or bipeds have been acquired by a man himself, 
a gift or sale of them should not be made without convening all the sons 
They, who are born, and they who are yet unbegotten, and they who are 
still in the womb, require the means of support, no gift or sale should, there- 
fore, be made ” 


(a) Lai Ram v Deputy, 45 A 596, 604 50 I A 26$ » 9 a 3 P. C 160 


(t* 63 ) 6 W. R 71 
(1912) 17 C W N 380 18 I C 625 i/C L J 38 


$ 

id I fi8S6) 3 M H C R 50. 
(/> (i 885 ) 10 B 528. 
fa dw) 29 A 354 4 A L 
\j) Hassanand v Dernnal, 
H, L-44 


(e) (1901)24 M 429 11 ML], 210 
Kg) fi888; 12 B 122 

LJ 257 (0 (1911) 14 OC 244 12 I C. 770 

' *93° S, 174 


Nature of 
interest in 
bequests, 


P C keeps 
open to con* 
sider texts. 


Calcutta, 


Madras, 


Bombay, 


Allahabad, 

Oudh, 


Sindh. 


PC require* 
ments sup- 
plied. 



Accretions to 
ancestral 
property, 


new business 


$46 . ANCESTRAL [C. V, S. 4 , SS. Hi 

But the MitdksharA in Chapter 1, Section IV paragraph I 
in the subject on Inheritance says — 

“Whatever else is acquired by the coparcener himself, without detriment 
to the father’s estate, as a present from a friend, or a gift at the nuptials does 
not appertain to the co-heirs *’ 

The author of the Mitakshara m Chapter r, Section VI, 
paragraph 1 3 of the subject on Inheritance, relies on the 
following passage of Yajnavalkya which runs as follows - 

“But effects, which have been given by the father, or by the mother, 
belong to him on whom they were bestowed ” ( k ) 

The author of the Viramitrodaya in Chapter VI, Section 
5 states as follows 

“Likewise, what has been given by the parents (is not divisible) by 
reason of the text of law,— 'Whatever has been given by the parents to 
any one, becomes exclusively his property’.’’ (/) 

Applying the ordinary rule of interpretation of Hindu 
law to the passage of the Mitakshar& (Ch. 1, Sec. I, para 27) 
it seems that it lays down a rule of law which is not manda- 
tory, but merely recommendatory, inasmuch as, the law-giver 
states his reason in support of his rule Therefore, on a 
consideration of the above passages, it seems that the gift of 
the self-acquired property of the father becomes the self- 
acquired property of the son, unices the donor limits the 
1 lghts of the son in express terms. 

Accretions to ancestral property, by purchase with the 
income thereof, or otherwise, are deemed ancestral (m) But 
mere purchase of a property out of the earnir.gs of two 
brothers cannot be presumed to have been acquired by joint 
family funds in the absence of any evidence to the effect 
that the money earned by them was thrown into the common 
stock and treated as such. ( n ) 

A new trading business started by the father as manager 
of the joint family is ancestral though it was started by the 
father. ( 0 ) 


(k) Yajnavalkya, 2, 123 (l) See Author's translation page 251. 

(m) 10 B 528, 580 above , Umrit v Gouree, 13 M I A 54a tj WRPC. 10 
(ft) Moti u Bhagawan, 35 I C 655 (C) but as to throwing into joint stock 
see Narendra v Abdul, 30 I C 216 (Oud). 

(0) Annabhat v Shivappa, 52 B 376 1928 B 232 , m this cgnnectipn sef 
tf 356 - 35 8 below. 
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The Sanskrit word for ancestral is meaning, 

“belonging to pttamaha This word facTT*?^ though 

it is ordinarily applied to the father's father, means in the 
plural number, all the paternal male ancestors of the father 
in the male line, how high soever , accordingly artflT God 
the Creator, is called m meaning grand-father 

or grandrancestor of all persons , and the names of the 
great-grand-father and other ancestors are formed from that 
term by affixing some particle and words as sr Tf w- 

vfflf and so on. 

Ancestral, lost and recovered.— Ancestral property lost 
to the family, when recovered by the father is deemed his self- 
acquired property as against his aons But when it is reco- 
vered by any other member solely by his own exertion, then, 
if the propei ty be movable, it becomes exclusively his own , 
but if it be immovable, he is entitled to a quarter share as his 
remuneration for the exertion in recovering it, and the residue 
is to be shared by all the members including him. 

Acquired— property^) may be thus subdivided — 

(1) What has been acquired with the ancestral funds, i c , 
accession to the family estate. 

(2) What has been acquired with the aid of joint ancestral 
funds but by the special personal exertion of any member, 

(3) What has been acquired by the joint cxcition of all 
the members,— the exertion need not be of the same kind, for 
instance, if of two brothers one goes out to a distant place 
and earns money there, and the other remains at home in 
charge of the family and the property of both, to take care 
of them, then any property acquired with the money earned 
by the first brother must be regarded as joint acquisition 
by both, (q) 

(4) What has been acquired entirely by the personal 
exertion or influence of a member without any aid from, or 
detriment to, joint funds, or what is called self-acquired 
property. 

( p) For presumption and evidence see See. 13 below 
C <f ) Handas v Narotam, 14 Bom. L.R.237 14 1 3 769. 
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(5) Self-acquired property allowed by the acquirer to be 
enjoyed by all the members in the same manner as if it were 
joint propci ty, and so thrown into the common stock, otherwise 
it remains as the self-acquired property of the acquirer.(r) 
“ A member of a joint undivided family can make separate 
acquisition of property for his own benefit, and unless it can 
bo shown that the business grew from joint family property, 
or that the earnings were blended with joint family estate, 
they remain fice and separate” (s) 

Mining up of funds accrued from both joint and self* 
acquned properties makes them both joint family property,( 7 ) 
but no such presumption arises when the person was separate 
and had no son (//) 

Money acquired by a member at his marriage is his self- 
acquired property ,(t') so also the wedding presents made to 
a woman is her separate pioperty(w) 

Savings of an impartible estate by a holder of such estate 
dunng his incumbency, and propeity acquired with the same 
are consideicd as his separate or self-acquired property. (*) 
Property acquned by a member by inheritance from a 
collateral relation, after litigation carried on with money 
taken from the large floating balance of the family business, 


(f) Mampershed v Sheochurn 10 M ! A, 490, 505 ; L »1 v Kanhaia, 29 
A 244 34 I A 65 1 5 CL J 340 11 CWN. 4171 17 MLJ 228 9 Bom. 
L R 597 j Indar <1 Shiam, 17 C L J 299 17 C W N, 509 17 I C 760 25 

MLJ 57 j Suraj v Ratun, 40 A, 159 44 I A, 201 21 CWN, 1065 : 2j 

C L J 2O7 15 A L J C84 33 M L J 180 19 Bom L K 737 2 Pat L W 

160 40 IC 988 , Bai parson © Bai Somli, j6 B 424 1480m LR 400 15 
1 C 774, Radhakant © Nazma, 45 C 733 22 CWN, 649 , 27 C L J 

632 3S MLJ. 632 16 ALJ 537 20 Bom L R 724 45 1 C 806, 

Ann an ilai © Sulramanian 33 C W N 435 P C 45 C l J 93 » Gajadhar © 
Lachhuman, 1927 P 339 Punit w Govind 1930 N 7 , See foot note 

(«)P 34a 


(s) Annamalai v Subramaman, Sitpa 

(t) Krtshnamchariao © Challammil, 1928 M 561, Parvathi V, Sivarama, 
1927 M 90. 


( « ) Alavandar © Danakoti, 1937 M 383. 

(v) Adhir © Nobin, 12 C W N , 103. 

(iv) Thyalalambd © Krishna, 32 I C 955 ( M). 

(x) Maharajulungmi © Rajah, 5 M H C R , 31 , Kottj 
Parbati © 1 — ^ - • - - - - 


Bangari, 3 M 


Janki 
*8 CL J 


, _ — * • wi ^ » %j * » fcvv/wva v uaiitarij j 11 

1 w. Jagadis, 29 C 433 29 1 A »2 6 C W N 490 4 Bom L F 
v Di,arw 35 A 391 40 I A 170 25 M L J 34 17 C W.N 
J.200. i3Bom LR 853 See Ch XV J * 7 
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is held to be self -acquired \ the money being taken as borrow- 
ed and subsequently replaced.(^) Property received by V ^ 
son by Will from hi* mother who again obtained the same by 
Will from her husband who himself acquired the property, is 
a personal property of the a on (s) In Bombay a son inheriting 
his mother’s property who m turn inherited it from her father, 
is the absolute property of the son so as to enable him to be- 
queath it by Will, and not an ancestial property («) 

There can be no presumption that a joint family had any 
joint property(£) or a nucleus (t) Nor can there be any pre- 
sumption that a property acquired by a member of joint 
family, is joint property, when it is not shown to have posses- 
sed any nucleus ( d ) Where no nucleus is admitted nor pro- 
ved, the onus is on the party who assert that the property is 
not self-acquired but joint family property (e) A dwelling 
house in possession of the parties is not a nucleus so as 
to clothe with the character of ancestral property, the 
subsequent acquisition made by any of the parties ,(/) nor 
any addition made to it raises any presumption of jointness 
without the existence of any nucleus.^) 

Where a person, who had no co-parceners, built a house 
Worth forty thousand rupees with his self-acquisitions, on an 
ancestral piece of land of few rupees m value and when there 
is no evidence showing his intention'of treating it is as joint 
family property, — these facts did not render it a joint family 
property of himself and his son subsequently adopted (//) 

When an acquisition has been made with the assistance of 
a joint family property w T hich yield some income though not 


(J>) Bachcho t>. Dharum, 28 A 347 3 A L J 155 AWN C1906) 34 see 
Atchamma v Venkata, (1922} MWN 487 16 L W 269 1922 M 423 
(z) Gohati t Debendra, 32 C, W N 272 1928 C 285 

( а ) Manibhai v Sankarlal, 54 B 323 1930 B 296 

(б) Ram Kishen v Tandj, 33 A 677 to I.C 534 8ALJ 27 Padamraj v 
Gopi 56 I C 129 (N ) 

(V) Rain Kishen 1 anda, sup) a , Daji r Laxmam, 1927 B no Vithal v Sivi, 
8 N L R 82 .15 I C 933 
(d) Durga v Chanharja, 1930 A 536 
\e) Rama^amy v Marimuthu, 1928 M 764 

(f) Trishuleakdas v Mai tbai, 1930 N 225 , Bridich and v Popilnl, 24 N I E« 
G8 , 1920 N 389 

(g) 1 hanesher w Ram, 1929 L 468 

(h) Penakaruppan v Arunachelim, 50 M.582 
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substantial, the burden of proof is on him who asserts the 
acquisition to be separate (1) Mere existence of a nucleus 
will not impress the acquisitions with the character of joint 
family propei ty unless it is shown that the acquisition could 
have been made from the income derived from the uncleus. (j) 
But presence of substantial nucleus is held to raise a presump- 
tion of acquisition from the income ( k ) But the Madras 
High Court ( l ) has held that wheie thcie is no evidence that 
the purchase money was taken fiom the family funds, the 
acquisition is the member’s self-acquired pioperty. 

Whether the propci ty acquired by a member of a joint 
family is his self-qacuncd property or joint family property is 
a question of fact to be detei mined on the evidcncc.(///) Ac- 
quisition of property in the name of diffeient individuals is 
evidence of intention to keep the property separate («) But 
propci ty acquucd duung jointness is to be presumed joint 
family pioperty ( 0 ) But if the member had sufficient means 
to purchase the piopeity the presumption will be in favour 
of self-acquisition ( p) 

The cnterion, whethei a property standing in the name 
of a junior member of a family was his scif-acquisition, is the 
source from which the purchase-money was paid (q) 

Gains of science. — This subject has no more than an 
academic interest now, the question being settled by legislation 
mentioned below Wealth gained by a member of a joint 


(1) Sukhnandan v Br njnandin, 1923 A 574 73 I C 1052, Abhaidat v Partab 
3 O W N 40, see Haramrayan v Suresh 1925 P 161 , Har Dat v, Dhandhi, 
84 I C ioii 28 O C 113 1925 O 93 

(j)Vaddmuuv Subrammia, 16 L W 936 71 I C 130 1923 M 262,Kanshi 
v Shankar, 1928 I 397 

(a ) Bali v Sardari, IQ30L 613, see Durga v Chanharja 1930 A 536 
(l ) Subbalakshmi v N trisinni i, 1927 M 586 

( M ) 45 C C 66 , O84 above, Suraj o Ratan, 40 A 159 44 I \ 201 26CLJ 
2C7 33 ML] 180 19 Bom L R 737 2 Pat, L W 160 40 I C. 988, 
Kannammal e Ramathilakammal, 1927 M 38 
(n) See Dulhin v Bodhmth, 26 C W N 3C5 (1922) MWN Si 30 M L T 
216 is LW 343 3PLT383 4UPLR (PC >42 < 5(51 C 551 1922 

PU 94 

( 0 ) Soshi v Chandra 35C,LJ 348 1923 C 204 68 I C 322 , Acharjt v Harai 
52 A 9'i , Pondichary v Sundarammal, 21 L W 259 86 I C 632 1925 

M 902 

(p) m Cloom v Nilmadhab, 41 CLJ 374 86 I C 734 1925 c 1034 
(y) Purbati Dasi v Ra]a Baikuntha, 18 C WN 428 19 C L J 428119 c L] 
129 26 M L J 248 12 A L J 79 22 I C 51 , Dhurm Das v Shama, 3 

M I A 229 , Gopeekrist v Gangaprasaud, 6 M I A 53, 74 
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family cannot be regarded joint by reason only of his having 
been maintained and educated at the expenre of the family 
funds (r) unless it is acquired by the practice of a profession 
for which he received a special training at the family expense, 
and falls within what is termed gams of science The Privy 
Council m Gokal Chand v. Huknm Chand, (s) held that 
the income from the post in the Indian Civil Service falls within 
the meaning of the term gains of science . Cord Sumner had 
discussed the point at length and portion of the judgment 
is quoted here — 

“Whatever doubt might once have existed, when the Hindu Law was to 
be gathered from text writers only has been removed by a senes of deci- 
sions, and it is now clear th it persoml earnings and requisitions may remain 
partible throughput the unseparated member's life, if hr w is originally equip- 
ped for the calling or career, in which the gains were made, by a special 
training at the expense of the patrimony It has been so held in the case 
of a Prime Minister [^Luximon's case ( l )], a dancing girl [ Chafokonda's case 
(«)], and a pleader [Durvasu/a's case (v), and Bai MamhhcCs case (w)] but 
seats of an astrologer [Zhnga Dat s case (a)] The like distinction is found 
in the case of a Karkun [ Anshmjt't case (y)] and an army contractor 
[Latftmtri s case (z)] The ground on which in the three I ist mentioned cases, 
however, the guns were heW to be impartible serve to define the rule still 
further In none of them was it held that the occupation in itself was such 
that the gains of science could not be s ud to apply to it Impartiality 
rested m every case on the slightness or the peculiar char icter of the edu- 
cation by which the s< ience was acquired lhus in the fust mentioned case 
the gams were really due to the astrologer’s native talent for that profession 
In his early youth its rudiments had been instilled into him by his father, 
an astrologer likewise, but without expense to the family or anybody else, 
for the casting of horoscopes seems to be a profession m which the equip- 
ment is slender and a gift for inspiring confidence is the mam thing It was 
not, however, suggested that, if the special training had been similar to the 
skill in song and dance which enhanced the attritions of a nautch girl, the 
gams of the astrologer would not equally have been pirtible gains As 
a profession, astrology enjoyed no immunity Still more striking is 
Lakshman Mayoram's case (u) where the f imily member w as actually a 


(r) Dhunookdharee v Gunput, 10 W.R , ja2 M BLR 2^1 , Pauhem v 
Pauliem, I M 252, 2G2 1 4 I A IC9 , Lachnnn v Debi, 20 A , 431;, 438 18 

A W N tot 

(s) 2 L. 40, 51 48 1 A 162 33 CL] 355 , 25CWN 534 40 MLJ 327 

on appeal from 1C9 PWR 191G 34 I <- 714 IF B ) 

(t) 2 Knap PC Go (u) 2 M H C R <6 

(v) 7 M H C R 47 f») 6 Bom HCRACJ 1 . 

(x) 32 A 305 7 A L J. 216 5 I C 400. (y) 1 «; B 32 

(*; 20 A 43 ,- 5 . fa) 6 B 225 
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Subordinate Judge At tbe family expense he had received a slight elemen* 
tary education of an entirely non-professional character His law he had 
picked up for himself His salary was held impartible, not because a judge 
stands outside the rule or because a knowledge of law m the nineteenth 
century is not within the term 'learning* as used in the eleventh, but because 
in thest matters a self taught man has the best of it, for gains are impartible 
which are not the result, directly or indirectly, of anything but his own 
exertions ” ( b ) 

In the earlier case of Met hat am Ramrakhiomal v. Rewa • 
(hand (c) their Lordships of the Judicial Committee have ex- 
pressed that, 

"Their Lordships eonnot find in the texts of the Mithkshard any authority 
* • * that the gains made * * * personally and without the aid of the joint 
funds by a member of a joint family who received an ordinary education 
suitable to his position as a member of the family to which he belonged 
should in law be regarded as partible and not ag his self-acquired property," 

Hindu Gains of Learning Act —The Act XXX of 1930 
provides that notwithstanding any custom, rule or interpreta- 
tion of the Hindu law, no gains of learning shall be held not 
to be the exclusive and separate property of the acquirer. 

Sub-Sec lv— IMMOVABLE, CORODY AND MOVABLE 

Immovable— property is of very gicat impoitance in India 
where agriculture is the chief source of wealth of the people. 
The landed property of a family is looked upon as the here- 
ditary souice of maintenance of its members present and 
future, and Hindu law imposes reductions against its aliena- 
tion which is prohibited as a general rule, and is permitted 
only in very exceptional circumstances. The rule against 
alination appears to be salutary in character, having regard 
to the exigencies of Hindu society, but it is being modified 
by the Courts of justice to a great extent. 

Corody— is the rendering given by Colebrooke of 
nibandha which means, what is settled or a settlement : 
it is according to the Mitakshara (1, 5, 4 and Vir. 2, 1 , 13) an 
interest issuing out of land such as a royal grant or assign- 
ment to any person, of the king’s share of the produce of any 
land, in part 01 whole. It is explained in the Dayahb&ga 
(2, 1 3) to mean what is settled to be given as an annuity. 


W 2 L 4°. Si , 33 c L J 355, 361-362 25 C W N 534 40 M L J 327 
(Y; 45 C <366 45 I A 4* 27 C L J 345.358 22 C W N 377 34 M. 

327 16 A L J 281 20 Bom L R ,566 4 P L W 197 44 I C 269 , 


judgment of lower Court 


93 jSLR 161 
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Now the question is whether nibandha can be created by 
private individuals other than kings. The question was raised 
by the Full Bench ( d ) of the Bombay High Court, but was 
not decided as it was not necessary for the decision of that 
case. But their Lordships expressed an opinion that there 
are some authorities who “favour the supposition that a 
private individual as well as a royal personage may create a 
nibandha . Whether the view is sustainable is a question on 
which we do not intend to give any opinion, such being un- 
necessary." 

Y&jnavalkya ( e ) in enjoining the duties of kings has laid 
down that when making any gift of land or making any 
permanent arrangement (or assignment of a corody), he should 
have the terms committed to writing for the information of 
the future good kings. In the next two stanzas a description 
is given of how the writing is to be made 

In commenting upon the aforesaid slokas of Y&jnavalkya, 
Vijnaneswara (/) has said that gift of land and nibandha in 
this way is to be made by the king only and not to be given 
by one who enjoys king’s powers. It was never the intention 
of the great commentator to mean that nibandha can be 
created by kings only and not by private individuals. Had 
it been his intention then according to the construction of 
the sentence, private individuals would also be excluded from 
making any gift of land. The true intention of Y&jnavalkya 
and his commentator Vijnaneswara is that the gift of land 
and nibandha is to be made by the king himself and not by 
his deputies. 

So nibandha can also be created by persons other than 
kings, (g) This view is supported by many Hindu com- 
mentators and a Division Bench ( h ) of the Bombay High 
Court has expressed an opinion to the same effect. Hence 


who can 
create, 


according to 
Yajnavalkya, 


Mitafcshara, 


any person 
can create, 


(d) Collector of Thana v Hari, 6 B 546, 559 F B 
(*) Slokas 318—320 

u) Mit , Acharadhya, Kajadharmaprakaranam Sloka3i7 
Kg) Dayabhaga Ch 11, 13 Vyavahara Maynkha, Mandlik's Hindu Law p 19 , 
Smnti Chandnka Ch vm 18 Saraswati Vilasa 214 
( h ) Ghelabhal * Hargowan, 36 B 94, 101 12 1 C 928 T3 Bom, L R 1171, 

H L-4 S 
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the office of hereditary priest — Yajman V ntti — is a mbandha, 
Nibatidha whether secured 'on land or not would rank with 
sthabara or immovable property, ( z ) particularly for the 
purposes of inheritance (j ) and the Limitation ( k ) and the 
Registration ( / ) Acts. 

Movable — property is not regarded so important as 
immovable by Hindu law which allows therefore a greater 
freedom with respect to the alienation of the same. 

Sub-Sec v— TRADE 

Nature of joint family trade— Joint family trade is a 
species of ancestral joint property ( m ) in which every member 
of a Mitaksharii joint family acquires by birth an interest, m 
the same way as m othei kinds of property they become not 
only co-parceners but also co-part nets of the trading firm. 
The joint family trading partnerships appear to differ from 
ordinary partnerships m two respects, namely, (i) it is not 
desolved by the death of any member (« ) and (2) a member of 
the family becomes a co-partner by operation of law. (p) Not 
only the assets of the trading business but all kinds of the 
joint family property would be liable for losses, or foi debts 
incurred for the purposes of the trade by the managing mem- 
bers who are the accredited agents of the whole family. An 
acknowledgment, therefore, made by one member of the 
family, of a debt, can be availed of by the creditor as against 
the entire family (/) And no member can say, unless tainted 
with immorality, (q) that his intci cst in the family property 


(t) Collector of Thana v Hari, 6 B 546 FB , Krishmji v Gajanan, 33 B 
373 11 Bom LR 253, Balvantrav v Pursliotam, 6 Bom H C R 99 
(/) Mit Ch I, Sec V, 4 Viraimtrodaya Ch II Pt 1, Sec 13 (Author's tran 
station page 65) , Daya Ch II, 9 

(k) Morbhat 1 Gingadhar, 8 B 234,238, Venkaji v Shidramana, 19 B 663 
(J) Madhavrao v Kashibai, 34 B 287 5IC 599 12 Bom LR 9 
(m) Joti v Hira, 1929 L <550 

\n) Raghumull v Luchmondas, 20 C W N 708, 721 38 I C 278, Samalbhai 
v Someshwar, 5 B 38, Lutchmanen v Siva, 26 C 349 tCWN 190 
Vadilal v Shah, 27 B , 157 4 Bom L R 968, Miharrj v Hargobind', 
c 191 PLR 218 Gokal v Hukam, 109 P W R 1916 34 I C 714 FB 
See PC appeal in 2 L 40 , Gauri v Keshab, 1929 A 148, see foot note (6) 
P 352 

(0) See Sec 5, Indian Partnership Act (IX of 1912J 

(p) Debt v Baldeo, 50 A 982 1928 A 491 , see Knshmbai v Varjivandas 
1930 B 23O 

(a) Mata v Gaya, 31 A < 599 . 6 A l J 799 . 6 M L r 99 , 3 I C 24. 
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should not be made liable for the losses sustained or for debts 
mcuned subsequent to his birth and during his infancy (r) 

Indian Partnership Act (IX of 1932) — From Section 59 of 
this Act. it will appear that the legal rights of the members 
of a Hindu joint family inter sc carrying a family business is 
not governed by this Act , but a business carried on by them 
through their manager with a strangei seems to be ragulated 
under the piovisions of this Act. 

Minor member’s position in firm —Although a trade is 
descendible among Hindus, like other personal property, yet 
it does not follow that a Hindu infant who by birth becomes 
entitled to an interest in a joint family business becomes at the 
same time a member of the trading partnership carrying on 
the business he can only become a member of the partnership 
by a consentient act on the part of himself and his 
partneis. (j) 

Accordingly, it has been held that where a member of a 
joint family carrying on an ancestral family trade, did upon 
attaining the age of majority completely sever his connection 
with the family business, and it was not shown that he did 
ever ratify any of the transactions entered into by the family 
firm, then although such members interest m the joint family 
property could, on failure of the family business, be made 
liable for its debts, yet he could not be made personally liable. 
(/) Nor can such member’s separate property acquired after 
his separation from the family and the family business, be 
made liable for the debts of the trading firm, (it) There is 
no difference in principle between the nature of the liability 
of an infant admitted by agreement into a partnership business 
and that of another on whose behalf an ancestral trade is 
carried on by his guardian. (v) 

But the infant shall not be liable personally for the debts 


(*•) Thammanna v Akarapu, 18 M.L J 55 , see foot note (x) below 
(f) Lutchtnanen <0 Siva, 26 C 349, 3^4 3 C W.N 190 , see Lalji v Keshowjl, 
37 B 340 14 Bom L R 8ao 1 17 I C 193 , Anath tr Bepin, 19 I C 6 (C). 
{() Bishambhar v Sheo Narain, 29 A 166 A,W N (IS07J 9 , Official 
Assignee « Palaniappa, 41 M 824 and see Sec 248, Indian Contract Act. 
(IX of 1872) 

(a) Bishambnar v Fateh, 29 A 176 1 A WN. (1907) 1. 

(0) Sanyasi v, Asutosh, 42 C 225, 323 . a6 1 C. 8 36, 
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incurred in such a trade, ( w ) but to the extent of his share in 
the assets of the firm, (x) 

Manager’s Powers —The sole managers of the family 
business are ordinarily entitled to enter into contracts, that are 
incidental to and flowing out from carrying on that trade, in 
their own names to bind the other members and that they 
can be sued upon that contract without making the other 
membeis party to the suit (f) The member, other than the 
managing member or members may contract debt so as to bind 
the whole family, if he had express or implied authority. (2) 
It is a question for the manager to decide whether 
money for the purposes of the business, is to be raised by sale 
or mortgage of the joint property, (a) He cannot refer 
a litigation to arbitration, (b) 

Manager's power to start new business — A manager, 

evert if he be the father of the members of a Hindu joint family 
governed by the Mitakshara or Dayabhaga school, cannot em- 
bark on a new trade, ( c ) nor can a certificated guardian enter 


(w) Sanyasi v Asttlosh, 42 C 225,213 26 I C 8)6, Joykisto v Nittyanund, 
1 C 738 , Rampertab v Foolib 11, 20 B , 767, 777 . Sanka v Bank of 
Burrmh, 35 M 692 21 M L J C20 11 1C 79, Kaghunathji v Bank of 
Bomb ly, 346,72 11 Bom LR 255* 2 IC 1 73 , see Muthaya v Tinne- 
velly, 37 I C 230 5 L W 341 j Jwala v Bhuda, 10 P 503 
( t) 42 C 225, 233 , Anath e Bipin, 19 I C 6 (C ) , Padamraj r Gopi 56 I C 
129 (N), but see Muthaya v Tinncvelly, 37 I C 230 (M), Tnammanna 
V Akarapu, 55 I C 64 38 M L J 55 11LW55 27 M L T 83 (1920J 

MWN ii2, Dayil » B-ihal, 60 I C 616 (L ) , Gopal v Hukam, 109 
P W R. 1916 34 I*C 714 F B , 247, Indian Contract Act (IX of 1873J 

OJ Kishan v Har,33A 272 38 I A 45 15 C.W N 321 13 C L J 345 9 

1C 739 21 M LJ 378 3 Bom LR 359, see Sheik Ibrahim v Rama, 

35 M 68s 31 M L J 508 10 I C 874 and Lalji v Keshowji, 37 B 340 t 14 

Bom L R 840 17 I C 193 , Subbaraya v Thamgavelu, 45 M L J 44 72 

I C 815 1924 M 33, Ayyasami v Gurusami, 3 L W 463 33 I C 691 , 

Lakhmichand v Khushul Das, 18SLR 230 88 IC Il6 1925 S 330, 

Mehlu d Bhola, 1928 L 81 
(a) Lai Chand v Ghanaya, 1930 L 243 

(a) Niamat v Din 8 L 597, 603 54 I A 2U 32 C W N 2 33 45 C L.J 

548 1927 PC 121 , Shivlal v Tamram, 1928 B 444 , Kaghunathji v 

Bank, 34 B 72 2IC 173 il Bom L R 255 
(i) Guinea v Firm Nihal, 6 LI.J. 502 84 I C 72 6 1925 L. 261 , but see 

Shib v Mohan, 1930 L 388 

(c) Benares Bank v Han, 36 C W N 826, 831 PC, Sanyasi v Knshnadhan, 
49 C 560 49 I A 108 26 C W N 954 35 C L J 498 43 M L J 41 24 
Bom L R 700 20 A L J 409 67 I C 124 1924 P C on appeal from 33 C- 

W N 500 29 C.L J 280 Tammi v Gaogi, 45 M 281 42 M L.J, 570 1 70 

LC 337 1932 M 236 <?PC. in 50 M 421 54 I A 136;, D Mclaren v 
Verscheyle, 6 cWN 429, 458, Rughunathji v Bank, 34 B. 72 . it 
B 0 f "- LR- a S5 1 Baba v, Bansraj, 27 I C 5671 Ghanshyam t». Herdat, 
^ clf° ^2jrS attan v Ran b A. 447 j Jan v, Bikoo, 1999 P. 130 
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into a new business for the benefit of hit. Ward without the 
leave of the Court, (d) 

There were some decisions in which it was held that a 
son cannot be made liable for debts incurred by the father in 
embarking in a new trading business. ( e ) But there was a dis- 
tinction made between a father as manager and a manager other 
than the father with regard to a member’s liability to pay the 
debts incurred for carrying on a new business , (/) the father 
was deemed to stand on a different footing from that of an ordi- 
nary manager, (g) Therefore, the father as manager of a joint 
family could start a new business so as to make the sons liable 
for Its debts, (ft) and even contrary to Government Servants’ 
Conduct Rules. (;) But this view is now negatived by the 
Privy Council (?) But a speculative transaction by the father 
cannot be treated as starting of a new business , and a 
debt raised for the purpose is not legitimate, (k) An aliena- 
tion of property inconveniently situated and less profitable, to 
substitute one likely to yield large income by an extension 
of the family business, is not of a speculative nature. (/) 

The purchase and sate of another commodity should not 
be considered as outside the scope of the family business , 
each case is to be decided on its own facts and the question 
to be determined in each case is whether it is within the 
reasonable limits of the recognised business, profession, means 
of livelihood or what is called kulackara of the family or a 
new speculative enterprise (m) 

The undivided members of a joint family may by common 


Id) Sanyas* v. Krisbnadhari, 

(*) Tammi v Gang!, supra , D Mclaren v Verschoy )e, supra , Raghunathjl 
Bank, supra Baba v Bans raj, supra , Ghanshyam v Herdat, supra 
C f ) Annabhat v. Sivappa, 52 B 376,378 . 1938 B 232 
(if) Venkatasami v Palamappa 52 M 227, 236 1929 M 153. 

(k) Annabhat v Sivappa, supra Venkatasmi, v. Palamappa, supra Official 
Assignee v Palamappa, 41 M 824 35 M L J 473 49 I C. 220 Mahabir 
v. Amla, 46 A .364 , Atchutam v, Ratnaji, 50 M L.J. 208 Inspector v 
Kharak, 50 A 776 1928 A 403 Mohan v Dewan, 1929 L 687 Kashtbai 
v Shrikumar, 1930 N 10. 

(i) Kamknshna t> Narayan, 40 B 126 17 Bom. LR 954 31 I C 301 
(J) Benares Bank v. Hari, 36 C WJn’ 826, 831 

(£) rhaneshar v Ram, 1939 L. 4)68 . Biswanath v Kayastha, 8P. 43.0 - 1929 
P. 422, this followed, Muaeshwarendra v. Ram, 1930 C, 85 : Ran Chandra 
v. Jana, 5 P 199. 

U) Jagmohan t\ Prag, 47 A 45a < «9*S A. 618. 

(m) Damadaram v, Bansilal, 51 M. 711, 7*9 1 1928 M. 566. 


even if he be 
father 


Membeisby 



consent may 
start, 


old business 
revived, 


New trade 
its effect 


with stranger 


3^8 N*\V TRADL MIiMlftRS’ POSITION [C. V, S 4, ss. V 

consent start a new business (») and thereby clothe it with 
the character of joint family property and consequently bind 
the whole estate for its loss They also hold themselves 
personally liable for the debts of the firm (0) Mere circums- 
tance that some of the co-parcerners are carrying on a certain 
business does not make it a joint family business , but where 
the co-parcerners are joint, the joint family assets are devoted 
to finance the business and all the co-parcerners take active 
interest in its management, the firm becomes a joint family 
business. ( p ) Whether a firm is a joint family business or not 
depends on the facts of each case (q) and also on the inten- 
tion of the parties (/) There is no presumption that several 
firms are joint family business, because the proprietors of 
several firms are members of a joint family, (j) 

The continuance of a family trade which was discontinued 
during the lifetime of the grand-father and for some time 
after his death, does not constitute it a new business (/) 

New trade and members’ position.— A new trading 
business opened by the fathei as the manager of the family is 
ancestral though it was started by the father. («) A mortgage 
of family property to meet the debt of such a business is not 
binding on the sons (v) When a member of a joint family 
carries on a trade by himself 01 in partnership with a stranger, 
and contributes the capital fiom his separate fund, then he 
alone is interested in the firm and the profits are exclusively 
his own From the mere fact that a person carrying on a busi- 
ness is a co-parcencr in a joint family, it does not necessarily 
follow that all his co-parceners are his partners in that busi- 
ness. («/) The fact of partnetship must be proved by evidence 


(«) Mewa t' Ram, 48 A. 395 *926 A 3J 7 Gauri v Keshab, 1929 A 1481 
see also Kashibai v Shrikumar, 1930 N 10 
(<)) Somosundarani c Katioo, 1929 M 573 

\p) Detaram 11 Vishindas, 1928 S 57 Lakbhmiah v Official, 1930 M 776. 

(y) Lakshmiab v Official Assignee supra , see foot note (e) p. 360 
\r) Vasudevaw Sakaram, 1928 M 412 
(j) Hem « Narain, 1929 L 772 

(t) Damodaram v Bansilal, supra , see foot note (ej p 360 

(u) Annabhat v Shivappa, qz B 1928 B 232 

(®) Benares Bank v Hari, 36 C.W N 826 P C , but see Mohan c Dewan, 1929 
L 687 

(w) Mirza v Ramashar, 51 A 827 1929 A 536 • see Motharam v Pahlajal lQ»«. 
S. 159, Sheonarian *. Babulai, 1925 N 268. 
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showing that all the members had agreed to combine their 
labour, skill or wealth m the business and share the profits 
and losses of the 9ame. (x) 

But when the member entering into partnership with a w ^ 1 J >n s t t ” nger 
stranger contributes the capital from the joint family fund, 
then as between himself and the other members of the family 
he is to be deemed the representative of the family in the 
firm, and his share of the profits and the assets belong to the 
family, not to him alone ; (/) the business, however, must not 
be of a speculative nature (s) But a difficult question arises 
in such cases as to the rights of the othei members of the 
family and of the descendants of the partner members as 
against the stranger partner, in the absence of express agree- 
ment. Are they to be deemed to become partners as a 
matter of law during the lifetime, as well as after the death, 
of the partner member ? But it should be noticed that only 
persons having confidence m each other, agree to enter into a 
contract of partnership, the effect of which is that every 
member becomes an agent of the others and as such is autho- 
rised to bind them by his acts relating to the partnership 
business. Hence m the absence of an agieement, the stranger 
partner is not bound to recognise any member of the family 
other than his paitner as having any interest in the firm ( a ) 

Nor will the other members be liable for any debt of the firm 
if it be of a speculative nature. ( b ) The relationship is to be 
governed by the provisions of the Contract Act ( c ) so far as 
they are not affected by the Indian Partnership Act. ( d ) 

And the partnership must be dissolved on the death of that 
member, whose share of the profits in his lifetime and of the 
assets after his death may be claimed by all the members of 
the family as between themselves. No person can be mtro- 


00 Vadilal V. Shah, 27 B 157 4 Bom L R. 968. 

O) A j °dhy a v Mahadeo, 14 C W N 221 3IC 9 set Lakshman v Bhik 
Chand, 1930 B 1 Ghulam r Talla, 1930 L 143 
(0 See foot note (m) at p 357 

to Hamanathan v Yegippa, 30 M L J. 241 32 IC 427, Sokanadha v 
bokkanadha, 28 M 344 see Gangayya v Venkataramnh, 34 ML 1 271, 
278 . 4v3 I C 9, Hamamdas v Firm Mayadas, 87 I C oo< 1525 S 310 
V T°pan, 86 I C 960 1925 S 300 , see 41 M 454, 43 A n6, 

(b) Ramalinga v Vellore, 1930 M 136 ? 

(f) Bankey v Nattha, 1929 A 199 
( 4 ) Act IX of 1932, Sections 3 and 5 
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duced into a partnership business without the consent of all 
the partners. 

If after the retirement of the stranger, the partnership 
is dtssolved with him, but the business is carred on by the 
karta, it does not constitute a new business ( e ) 

Creditor’s duty. — A creditor lending money to a joint 
family for the purposes of a joint family trade is not bound 
to enquire into the finances of the business, morder to bind 
the whole family with the debt. (/) The real existence of 
necessity is not a condition precedent to the validity of his 
charge if he acted honestly and with due caution, (g) The 
mere existence of a family business is not sufficient to bind the 
estate (//) He is to establish that the transaction was for the 
benefit of the joint family, benefit with reference to the tran- 
saction and not with reference to the result thereof. (») The 
creditor is to prove the necessity of borrowing at high rate 
of interest (J) The creditor will not be affected by the sub- 
sequent failure of the business for which the money was 
borrowed (k) 

In this connection see Sub-section iv of Section 6 below. 

“ Duty of creditor dealing with Manager.” 

Dissolution of partnership —It has already been stated 
that joint family business is not dissolved by the death of any 
member (J) But any member of the joint family can dissolve 
the partnership by an unequivocal expression of his intention 
to dissolve at once, (m) But he may still be held liable by a 
person dealing with the firm, for any transaction subsequent 
to the dissolution, unless he gives notice of such dissolution 


M Sri Thakur v Ratan, 58 1 A 113 35 C W N 8«l » 53 C L J 561 see 
foot note (q) p 358 

(f) Raghunarhji v Bank, 34 B 72 2 I C. 173 1 1 Bom L R. 255 , Baba v 
Bmsnj, 27 I C 567 (°) , Wadhawa * Rattan, 30 I C 813 126 PWR 
J 9 i c 189 PL R 1913 , Ghanshyam v Hardei, 32 I C 3^0, Co) 

(S) Thakur Ram * Ratan, 51 C II 561, 572 P C 35 C W N. 841. 

(A) Gindhan v Kish an, 85 IC 463 1923 L 240 

CO Ram Chandra v Jang, s P 198, 203 90 I C 553 1926 P 70 , Sathakan 
v Vadivtlu, 1923 M 450 , see Jagat e Mathura, 50 A 9^FB 1928 
Y 454 see “Onus” in sub sec iv in section 9 below 
(j) Jan v Bikoo, 1929 P. 130 , see S 9 , ss iv below 
(A) Jagmohan v Prag, 47 A 432 . 23 A L J 209 87 I C 27 1925 A 618 
CO See ante p 334 foot vote (n) ' * 5 

(m) Dwarkadas v, David, 1930 S 83 , but tee 5 B 38 
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under section 264 of the Indian Contract Act (IX of 1872). (#) 
In a suit for dissolution of partnership entered into by 1, 
member of a joint family representing the family and a 
stranger, the latter cannot insist that the other members of 
the family be impleaded as parties in the suit (0) Nor can 
the managing member of a joint family be compelled to con- 
tinue the partnership merely because he has a minor son. (/>) 
When the partition of a joint family business was effected 
by a deed and by it constituted themselves into a partnership 
with specified shares, it ceases to be a joint family business, (y) 
Bub-Sec v IMPARTIBLE PROPERTIES 
This subject is dealt with m Chapter XV below. 

Sec, a-BIGBTS OF MEMBEBS 

Sob-Sec. i— RIGHT BY BIRTH AND OWNERSHIP 
Right by birth of sons, son’s son, and the like —A son 

or any other male descendant m the male line acquires from 
the moment of his birth, an interest in the ancestral estate m 
the hands of the father or the grandfather, which is co-equal 
to that of the latter m character, and also in extent as regards 
the giandfather when the father is alive or when there is any 
other co-heir claiming through the father. Birth dates not 
from the moment the issue comes, into separate exsistence but 
from that of his conception.^) 

In the Punjab a Full Bench of the Chief Court (s) over- 
ruling a decision of a Division Bench of the same Court, (t) 
has held that a son acquires right by birth in the ancestral 
property unless modified by custom. But he cannot enforce 
partition against his father. (u) 

Right by birth to self-acquired property.-According 
to the MitAksharA, a son or the like descendant acquires from 
his birth, a right also to the self-acquired property of the 
father or other paternal ancestor in the male line, the charac- 


(tt) Ibid , Knshnabai v Varjtvandas, 193° B a J 5 . Sec 41, Act IX. of 1932 
(a) Mohohar v Ram, 1930 L 653, Lakshman « Bhikchand, 1930 B 1. 

(,*) Bankey v Natha, 1929 A 199 

(q) Nihal Chand, in the matter of, 49 A 611, O12 

(r) Khan v Ahmad, 1929 L 254. 

'1 ) Han v Chandu, 105 P R 1917 43 I C 667 

7 ) Narpai v Devi, 85 PR 19*3 131 IC 631 358P.WR 1915* 

» Hardayal v Mulk, 1928 L. oil , Amir v Malik, 1923 L 253 
H< L —46 
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ter of this light, however, materially differs from that acquired 
in ancestral property. 

Ownership in Hindu law —Ownership or rather co- 
ownership has a peculiar meaning in Hindu law ; persons 
entitled to some of the rights that constitute ownership or 
dominion or property m modern jurisprudence, are called co- 
oivners in Hindu law, of the person having all the rights 
included in ownership . the wife is declared to become co- 
ozuner of the husband from the time of their marriage ( ante 
p. 319), the male issues aie declared to become from their 
birth, co-owners of their father and grandfather as regards 
even their self-acquired property (Mit I, 1,3), and the junior 
members of a joint family having an impartible raj or estate 
are deemed co-owners of the member who alone is entitled 
to hold the raj or estate during his life. The wife and the 
male issue hold a subordinate position with respect to the 
ownership of the property of the husband, and of the pater- 
nal ancestors, respectively. And so do the junior members, 
relatively to the holder of the impartible Raj or estate. 

It should be observed that neither the wife, noi the son, 
noi the junior membci , can enforce partition of the husband’s 
property, or of the fathers self-acquued property, or of the 
impartible estate, respectively , though tn the fh st two cases 
partition may take place, on which they are entitled to get 
shares Nevertheless they arc regarded co-owners in Hindu 
law, according to which therefore right to partition is not a 
necessary incident of ownership , nor is right of alienation, so. 
Ownership, theiefore, has two senses in Hindu law, 
which may he called perfect and imperfect respectively. The 
ownership of the wife, the son, and the junior members, 
stated above, is imperfect , as it has not all the rights incidental 
to full ownership. Their ownership is acknowledged, as they 
use and enjoy the property in the same way as co-owners, 
and are entitled to have their maintenance out of the proper- 
ty, and aie also entitled to the benefit of survivorship. They 
cannot, however, enforce partition, nor alienate their right, 
nor can they prevent alienations, if made for legal necessity, 
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and even in the absence of the same, provided their right to 
maintenance out of the property be not affected thereby , this 
right being the incident of their co-ownership, forms a legal 
charge on the estate, according to the true intent of Hindu law 
No limit as to degrees of descent,— A male descendant 
in the male line, however low in descent, acquires a right 
by birth to both ancestral and self-acquired property of a pat- 
ernal ancestor. Suppose A holds ancestral property and a son 
B is born to him, then B and A are co-sharers with co-equal 
rights , a son C is born to B and acquires an interest m the 
property in the same way as another son of A , similarly a 
son D of C would be a co-parcener , and likewise D’s son E 
would acquire a similar interest and on the same pi maple, 
and so on. If the thicc intermediate descendants were to die 
during the lifetime of A, E’s rights would not be in the least 
affected by that circumstance, (v) The same rules apply also 
to the self-acquired property of a paternal ancestor, to which 
right arises by birth. 

But the rule is different if the paternal ancestor is sepa- 
rated from his descendants, and not re-umted with any of 
them , for then the rules of succession and inheritance, and 
not the co-parcenary rules, would apply to the property of 
the separated father or other paternal ancestor, according to 
which m default of male descendants in the male line down to 
the third degiee , the widow, daughter and the like heirs 
succeed in the order explained in the Mit^kshard Ch. 11, Sec- 
tions i-vn. Hence, if there is no son, or grandson, or great- 
grandson alive at the time of his death, but there is a great- 
great-grandson, then the latter would be excluded by many 
other heirs, such as the widow and the like relations who are 
entitled to take the estate of the separated person, in default 
of male issue down to the thud degiee, according to the 
rules of succession governing the devolution of such property. 
But it should be borne m mind that this rule restricting the 
descent to three male descendants only, and excluding the 
fourth, does not apply to a joint ancestor’s property to which 
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right by birth accrues and which is joint family property , to 
which survivorship, and not succession , applies, (w) This is 
an important distinction, sometimes lost sight of. 

Pre-emption right of Hindus .— See Ch. XVI, Sec. 2, 
Sub-Sec. 111. 

Sub Sec d— POSTHUMOUS AND ADOPTED SONS 

Posthumous son — A son or the like descendants in the 
womb of his mother at the time of the death of his 
father, from or through whom he would acquire a 
proprietaiy right by birth if he were in existence during 
his father’s life, becomes entitled to the same right 
if he comes into separate existence subsequently, his birth 
relating back to the time of his father’s death. The Hindu 
law makes this concession only in favour of the male descen- 
dants m the male line, in whom the father and other paternal 
ancestors arc supposed to be reproduced, and accordingly, 
who take an immediate interest in their property, and as such 
are heirs par exce'leme or rather co-heirs, for whom their 
property is designed as the natural hereditary source of main- 
tenance So it has been held that a son can contest an aliena- 
tion made by the father at a time when the son was in the 
mother’s womb ( x ) 

Hence a son and the like may be said to acquire the right 
from the moment of their conception , but it is absolutely 
necessary that the child m embryo should be born alive or 
come into separate existence, m order to be invested with the 
right , foi , the course of inheritance cannot be diverted by the 
mere foetal existence of a child not born alive ; and no person 
can claim ?n estate, as heir of a still-born child. But a child 
m the womb is not entitled to all the rights of a child in esse : 
a son’s right of prohibiting an unauthorized alienation by the 
father, of ancestral property cannot be exercised in favour of 
an unborn son, (y) nor is the existence of a son in embryo a 


(W) S' 1 / Rirrn Rio v Surya, 41 M 778 45 I A 148 23 C W N 173, 176 28 

. C J^ J lV 8 3oBo ^ lr >° 5 6 i (5 A f. J 83V. 47 1C 354 

(0 Deo N.irain v Ganga, 37 A 162 13 A L J 69 26 I C 871 , Dwarka V. 

Knshati, 2 L 144 61 1C C28 
( y) Mt Goura v Chummun, W R Gip No 34" 
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bar to adoption. ( 2 ) But it has been held that an alienation 
made by a Hindu to a bona fide purchaser for value is liable 
to be set aside by a son, who was in his mother’s womb when 
the alienation was made, (a) 

This rule, which is applicable only to the proprietor’s 
male issue, the greatest favourite of Hindu law, has been 
extended to other heirs taking by sqccession, not upon the 
ground of there being any clear authority in Hindu law, 
but on the ground that the principle has been adopted by 
the modern systems of jurisprudence in Biraja v. Naba 
Krishna, (b) the sister’s son m embryo at the time of the 
maternal uncle’s death, was held his heir But it should be 
observed that all relations other than male descendants, are 
not really heirs expectant they can take only in the contin- 
gency of default of male issue, and for them the mhe< itance 
is but a windfall Besides, any othci son subsequently born 
of that sister would not be entitled 

The great distinction between the male descendants and 
all other heirs is that the former are deemed as the ancestor’s 
consubstantial or ownselves reproduced, and as such are entit- 
led to become their co-hcirs and co-parceners from birth, 
whereas the latter arc entitled to become heirs after the 
death of the proprietor without male issue , and that the 
former confer spiritual benefit by their very existence, while 
the latter cannot do so, although that doctrine is nowhere 
invoked by the Mitaksharii while dealing with inheritance. 

Adoption —Adoption is tantamount to birth m the adop- 
tive family, and the adopted son acquires, from the moment 
of his adoption, an interest m the ancestral as well as the self- 
acquired property of his paternal ancestors by adoption. 

Sub Sec lii— SON’S RIGHTS 

Character of father's and son’s interest in ancestral 

property — The character and the extent of the interest taken 
by a son m the ancestral property do not differ from those 
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(») Hanmant v Bhima, 12 B 105 

(a) Minakshi v Virappa, 8 M 89, Sabapathi v Somsundaram 16 M 76; 
Venkata v Gatham, 27 M L J 580 , Deo Narain v Ganga, 37 A 162 . 1 
A.L J 69 26 I C 628 , set Dwarka v-Kruhan. 6i I C. 628 
(A) Sevestre’s Reports, 328 
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of the father's except so far as they are affected by the son's 
liability to father’s debts 

The following passage of the judgment of the Privy 
Council in Suictjbunn Kocr* r case, ( c ) should be read m this 
connection — 

"1 hat under the law of the Mitaksharh each son upon his birth takes a 
share equal to that of his father m ancestral immovable estate is indisputable 
Upon the questions whether he has the same rights in the self-acquired 
immovable estate of his father, and what are the extent and nature of the 
father’s power over ancestral movable property, there has been greater 
diversity of opinion But these questions do not arise upon this appeal The 
material texts of the MitAksharA are to be found in the 27th and following 
Slok\s of the first Section of the first Chapter It wis argued at the Bar that, 
because in the third Slok.t of the above Section, it is said that the wealth 
of the father bci omes the property of his son, in right of their being his sons, 
and that ‘th it is an inhentam e not liable to obstruction,’ thur rights in the 
f irmly estate must be taken to be only inchoate and imperfect during their 
father’s life, and in particular that they cannot, without his consent, have a 
partition even of immovable ancestnl property There was some mthority 
in favour of this proposition, notwithstanding the texts to the contrary, which 
are to be found m the MitAkshar'i itself ( d ) But it seems to be now settled 
law in the Courts of the three Presidencies, that a son can compel his father 
to make a partition of ancestral immovable property. On this point it is 
sufficient to cite the cases of Ldjtel v Rajcoonar, 12 BLR 373, and Raja 
Ram v Iuehmm, BI R, Sup V 731, decided b) the High Court of 
Calcutta , that of Kaltparshad v Ramcharan, 1 A , 159, decided by the High 
Court of North West Provinces, that of Nagaluta v Subbhvamatnya , I 
Mad H C R , 77, decided by the High Court of Madras , and the case of Mora 
Vtskvanath v Garnesh, 10 Bom H C R , 444, decided by the High Court of 
Bombay The decisions do not seem to go beyond ancestral immovable 
property 

"Hence, the rights of the co-parceners in an undivided Hindu family, 
governed by the law of the MitAkshara, which consists cf a father and his 
sons, do not differ from those of the co-parceners in a like family which 
consists of undivided brethern, except so far as they are affected by the 
peculiar obligation of paying their father’s debts, which the Hindu law 
imposes upon sons, and the fact that the father is in all cases naturally, and, 
in the case of infant sons, necessarily, the manager of the joint family estate M 

Distinction between ancestral movable and immov- 
able — Although sons acquire a co-equal right by birth to 
ancestral property, both immovable and movable, yet a passage 
of the law (e) declares the father to be master of the movables 

(0) 5 C 148 6 I A 88 4 C L R 226 

(d) See sloka* 5, 7. 8, 11 of the 5th section of the first Chapter. 

(e) Text No 2 
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by reason, perhaps, of the character of the property and of the 
superior position of the father relatively to the sons. There 
appears to be a conflict of opinion with respect to the father’s 
power of disposal of ancestral movables, owing to the seeming 
conflict between two passages of the Mitaksharii, (/) the first 
of which seems to deal with the legal power, and the second 
with the moral duty. According to one view the power is 
limited only by his own discretion , and according to the 
other, the power is not absolute but can be exercised only for 
family necessity and certain prescribed purposes. A bequest 
by a father to one of hts two undivided sons of the bulk 
of ancestral movables, to the exclusion of the other, has been 
held to be invalid, as being an unequal distubution prohibited 
by Hindu law (g) Hence, it has been held that a father 
governed by the Mit&kshara law cannot make a gift of the 
movable property to one son to the detriment of the other, 
not on account of affection for that son, but to punish and 
disinherit the other son. (A) The Hindu law seems to con- 
template alienation to strangers, while conferring on the father 
the power of disposal in question, and not an unjust and un- 
due partiality to a co-heir for the power is subject to the 
theory that the sons are co-owners of the movable property, 
with the father , the co-ownership therefore should prevail 
when the question arises between the co-ownci s and no out- 
sider is concerned. 

Son’s right in father's self-acquired propeity— It has 
already been said that according to the Mititksharfc a son 
acquires a right by birth to the father’s self-acquired property 
in the same way as to ancestral property. (*) But the father 
is competent to alienate the same, and the son has no right 
to oppose as in case of the ancestral property, the reasons 
assigned being that the father has a predominant interest m 
it, and that the son is dependent on him (j ) The father, 
however, cannot make an unequal distribution of it, except 

(/) Ch I, Sect 1, § aiand §27 

(£ ) Lakshman v Ram Chandra, 1 B ,561, affirmed by the Privy ConnciI — 
Lakshman v Ram, 5 B 48 7 I A j8l 7 C L R <520 
{h) N.ind v Mangal, 31 A. 359 . 6 A L J 495 il C 797 
(t) M»t 1/1 , 7 (j) Mit 1, 1, 27 and 1, 5, 10, 
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in the mode of assigning specific deductions to the eldest 
son, and so forth, (k) Nor can the son enforce a partition of 
the same against the father’s choice, as he can m the case of 
ancestral property. 

On a consideration of all these somewhat seemingly in- 
consistent propositions, it would appear that the father Is 
authorized to make a sale or the like transfer to an outsider, 
but he is not allowed to show an undue and capricious 
partiality to any one son to the injury of another. 

It has been held by our Courts that the father is compe- 
tent to sell his self-acquired immovable property without 
the concurrence of his sons, (/) and to make a gift to one son, 
to the injury of the other, ( [tri ) as well as to make an unequal 
distribution among his heirs, ( n ) or a gift by a Will, which 
when made to a son, is taken by him as purchaser under the 
Will, and not by inheritance according to the Bombay and 
the Allahabad High Courts (0) But the Calcutta and the 
Madras High Courts, on the other hand, hold that such 
property is to be deemed ancestral m the hands of the donee 
or devisee. (/) The Privy Council on a consideration ol the 
various decisions of the different High Courts has stated that 
there is a great diversity of opinion of the Courts in India but 
put off the question for decision on a future occasion, (q) 

But an affectionate gift by the father to a son, of his self- 
acquired propeity, is to be distinguished from a gift amount- 
ing to an unequal distribution of it, which ought to be held 
invalid for the very same reason as m case of ancestral 
movables. 

It should, however, be borne in mind that such property 
if undisposed of by the father, is taken by the sons and the 
like, by survivorship, and not by descent. 

It has already been said that the right of a son to the 


(k) Mit 1,2, 1 (l) Muddun v Ram, 6 W R 71 

(m) Sita! v) Madho, I A 394 (n) Bawa v Raph 10W R 287 

(a) Jugnaohandas v Mangaldas, 10 B 528, <578.) Nanabhat v Achratbai, 12 B 
122, Parsotam v Janki, 29 A 3^4 4 A,L J 251. 

(P) Hazari Mall v Abam, 17 C W N 280, 17 C L J 38 18 I C 62$ , 

Muddun Gopal v Ram, 6 W R 71 , Nagalingam v Ramchandra 24 M 

429 1 1 M L j 210 T irachand v Reebram, 2 M H C R 50 
( 9 ) S*e ante pp 345 346 , Lai Ram v Deputy, 45 A 596, followed |in Salakshj 
Dorairpanikka, 48 M 827 
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father’s self-acquired property may be called an imperfect one 
but it has been made more so by the Courts, by holding that 
the father is competent to make testamentary disposition 
{wholly unknown to Hindu law) of such property, and so 
deprive a son wholly or partially. 

History Of father's and SOD’S right— In ancient Hindu law, as in 
Roman law, the father of the family, or pater famihas was the absolute master 
of the family property, and of the person of its members, the patna potestas, 
or the authority with which the father of the family was armed by ancient 
law extended to the power of inflicting punishment of death, and to 
absolute dominion even over the acquisition of its members, Thus Mapu 
Cyiii, 41 C) jays — 

Hrafr tow r*r totvwt ftht: i 

irtv 11 <=, » ? < t 

which means,"— A wife, a son, and a slave, these three are ordained incapable 
of holding property whatever wealth they earn, becomes his whose they 
are."— vlll, 416. 

The exercise of absolute power by an autocrat, In the government of a 
family as of a State, may be cheerfully submitted to if it Is made with an eye 
to the happiness of all the governed, without partiality, and consistently with 
the principles of equity, justice and good conscience But inequality of 
treatment owing to caprice or whims, undue partiality of favouritism to one, 
to the injury of others, and undeserved seventy or leniency in the award of 
punishment, would render such government unpopular, and the curtailing 
of the power desirable The usage of polygamy appars to have been a fertile 
source of discord in a family, and an old father under the undue influence 
of a young wife, would be betrayed into acts injurious to her step sons This 
furnishes with the reason why unequal distribution among sons is prohibited 
in respect of property, of which alienation is allowed There must have been 
frequent abuse of the particular power, by fathers, amounting to a crying evil 
for which a remedy was felt necessary Accordingly the Mitakshara curtailed 
it by admitting the son’s right by birth as explained above, by conferring upon 
sons co-equal rights in ancestral property as well as by restraining unequal 
distribution, while permitting alienation, of movables and self-acquired 
property 

This doctrine of the son’s right by birth to ancestral property, introduced 
by the Mitakshara as a remedy against the abuse of the father’s arbitrary 
power, is found in many instances to be attended with grave evils of a 
different description. Head strong and prodigal jouths sometimes foolishly 
quarrel with their father, take their shares by partition, and dissipate the 
partimony in no time ( and then the fathers have to save those sons and their 
families from starvation, with the diminished means at their disposal The 
author of the Dayabhaga appears to have, therefore, made a change in the 
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law by laying down that the sons have no right to the ancestral property 
during the lifetime of the father, but at the same time he laid down for the 
protection of the sons, that the father has no power of disposal over the bulk 
of the ancestral property except for legal necessity, so that the estate 
taken by the father in the ancestral property, is, under the Dayabhkga, 
similar to the Hindu widow’s estate in property inherited from the husband. 

But by what appears to be an improper application of the doctrine of 
Factum vaht the Courts of justice have again thrown the sons completely 
at the riaercy of the father, as they were by the ancient law. 1 his change 
does not seem to be detrimental to the interests of sons except when the 
father is a spendthuft, or is entirely merged in a joung wife, and under her 
undue evil influence perpetrates the grossest iniquity to his sons by any 
other wife 

Sub-Sec 17 -WOMAN’S EIGHTS 
Wife’s right to husband’s property,— The Patni or law* 
fully wedded wife acquires from the moment of her marriage 
a right to everything belonging to the husband, so as to 
become his co-owner But her right is not co-equal to that of 
the husband, but is subordinate to the same, and resembles 
the son’s right to the father’s self-acquired property The 
husband alone is competent to alienate the same, and the wife 
cannot interdict his disposal, but being dependent on him 
must acquiesce tn it, provided it does not unjustly affect her 
right to maintenance out of it Nor can the wife enforce a 
partition of the property. But it is by virtue of this right 
that the wife enjoys the husband’s property, and is entitled 
to get maintenance out of it, and it is also by virtue of this right 
that she gets a share equal to that of a son, when partition 
takes place at the instance of the male members, (r) Thus the 
wife also, of a male member becomes a coparcener of the 
family property. 

Unmarried daughter’s right -Similarly, an unmarried 
daughter acquires an imperfect right in the father’s property 
by virtue of which she enjoys the same and is maintained out 
of it until marriage, and is also entitled to a quarter share if 
partition takes place before her marriage, that is to say, 
when she continues as member of the family, (j) 


(r) See ante p 3ig and Jamna v Mackul, 2 A 315, Becha v, Mothma, 
23 A 86 20 A WN 2io ' 

(f) See Subbyya v Ananta, 53 M 84, 97 1979 M 586 
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Mr Justice Ramesam and Mi Justice Reilly of the 
Madras High Court (/} on a careful deliberation of original 
texts and giving due considertion to the above passage of Md. view on 
this book, have come to the conclusion, that unmarried thelast P ara 
daughter of the father is entitled to a quarter share m a 
partition between father and sons. Mr Justice Jackson, how- 
ever, in an equally learned judgment has differed from his 
above-named colleagues and put a construction on the above 
passage of this treatise to mean what was not intended. 

The words father s property have been used to indicate that 
when partition takes place between father and sons or between 
brothers after the death of the father, the father's daughter 
is entitled to a quarter share, u e , brothers daughter, uncle’s 
daughter and the daughters of other members who are entitled 
to shares in a partition of joint property, are not entitled to 
such shares, although their marriage expenses might be 
charged on the joint family property so long the family 
remained joint ( u ) There cannot be any room for a 
possible difference between cases of partition among father 
and sons and among brothers after father's death, otf a cons- 
truction of the passage in question. Besides the particular 
passage under discussion appears in connection with the sub- 
ject of rights and liabilities of members of a joint family and 
the family in this case meant to consist of only father and 
sons or brothers only and not of any other member who is 
entitled to a share. 

Reason for recognising these imperfect rights— A imperfect 
person’s son, wife, unmarried daughter and the like dependent ^f-acquired 
members living jointly with him, use and enjoy his property, property 
This is accounted for by the Hindu lawyers by assuming a cognised, 
right in them , otherwise, they should be guilty of thefl or 
misappropriation every time they use the property, by taking 
food, giving alms, and the like The sons again continue to 
live with their father even after marriage which is brought 
about by the father himself and not by them, and the 

r t) ibid 

u) See ante p t6a fool Holes (/), (t), (tn) and (n). Page 147 of 5th Ed foot 
notes (u), (v), (w) and (a) 
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father’s property is accordingly, by immemorial custom 

looked upon as the source of maintenance of the sons wives 

and children, and is, by the father’s conduct, rendered 
common to all the members of his family, in the same manner 
as self-acqmsmon of a member is thrown into the common 
stock. 

There is good reason, therefore, for curtailing the father's 
power cf voluntary alienation (v) and unequal distribution of 
his self acquired property, and so of depriving a dependent 
member of the means of his livelihood. 

Sub-Sec v-ENJOYMENT OF PROPERTY 

Joint family property, right and enjoyment —From 
what has been said above, it appears that a member of a joint 
family, whether male or female, acquires a right to the joint 
property on his or hqr becoming a member by birth, adop- 
tion or m image , and conversely his right ceases on his or 
her ceasing to be a member of the family by death, adoption 
or marriage. The property belongs to the family : any one 
acquiring and retaining the status of being its member 
exercises certain rights over the family property, and his 
rights cease on the extinction of that status, A joint fimtly, 
therefore, is like a corporation , individual rights are all 
merged in the family or the corporate body, and no member 
has any definable share in the joint property previous to 
partition. (u>) Every member, male or female, has the right 
to enjoy the family property without any restriction, and 
each joint owner is entitled to joint possession of every 
part of the property equally with every other member, (x) 
A member entitled to get the least share on partition, may, 
by reason of having a large family of his own to support, 
consume, during jointness, the largest portion of the pro- 
ceeds of joint property, without being liable to be called 
upon to account for the excess consumption at the time of 


(v) See Mit on gifts 

(w) Smkar w Madan, 14 C W N 298 . 11 C L ] 6l : 5 1 C 398 ; see Gharib- 

ullah v Khalak, 25 A 407, 416 . 30 1 A 1G5 . 7 C W N G8n 5 Bom. 
L. R 478 

(x) Raghoba o Ziboo, ll I C. 687 . 7 N L R 82, see also Jankibai v. Shrim- 
vas,38B 130,122. 
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partition The question of shares does not arise before 
partition no member can bring a suit for his share of the pro- 
fits of joint property so long as the family is joint, O) though 
separate maintenance and allowance for separate residence can 
be allowed m some cases charging the joint family property. 
(2) He can apply for a Succession Certificate under Act 
VII of 1889 even when he alleges tj have succeeded to the 
estate by survivorship ( a ) So Letters of Administration 
cannot be granted to the estate of a member when the family 
is joint. ( ai ) 

The following observations of the Judicial Committee in 
Appovter’s case(<$) should be carefuly read mthis connection — 
“According to the true notion of in undivided fimily in Hindu law, no 
Individual member of that family, whilst it remains undivided, c in predicate 
of the Joint and undivided propeitj, that he, that partied 1 member, h is a 
certain definite share No individual member of an undivided f imily 1 ould 
go to the place of the receipt of rent, and cl mn to tike from the collector 
or receiver of the rents a certain definite sh ire 1 he proceeds of undivided 
property must be brought, according to the throry of an undivided firmly, 
to the common cht st or purse, and then de lit with according to the modes 
of enjoyment by the members of an undivided family But when the members 
of an undivided family agree among themselves with regird to p utteular pro 
perty, that it shall thenceforth be the subject of ownership, in certain defined 
shares, then the character of undivided property and joint enjoyment is taken 
away from the subject matter so agreed to be dealt with , and in the estate 
each member has thenceforth a definite and certain share, which he may 
claim the rights to receive and to enjoy in severalty, although the property 
itself has not been actually served and divided (e) 

A member of joiat family may under certain circumstan- 
ces acquire rights to joint family property adversely against 
the other members (* i ) The law on the subject has been ex- 
plained by ihe Privy Council in the following way . 


\y) Pirthi v Jowuhir, 14 C 493 14 I A 37 
(g) Bhagwan v Kewal, 8 L 360 

(a) Banwari v Maksudan, 52 A 252, Mathur i v Durgawati, 36 A. 380 12 

A L J 525 24 I C 182 , present Act X\KI\ of 1925 
(ar) Gopalaswamy v Meenakshi, 7 R. 39 

(b) i\ MIA 7<j 8WRP.C 1 Suth P C 657 

fe) i>*e also, Pranjivandas v Ichharam, 39 B 734,751 17 Bom LR 712 
30 I C 918 , Parbati v Naunihal, 31 A 412 30 I A 71 6 A L J 597 

10CLJ 121 13 CWN 983 19MLJ517 11 Bom LR 878 3 

1 C !95,Gulabv Gokul Das, 40 C 784 17 C L.J 619 40 I A 117 

17 C W N 918 8 25 M L J 179 is Bom L R 613 19 I C 521 
(d) iee past Sec 9, Sub-Sec v and Ch VIII, S 5, "Adverse possession ” 
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"*'*It is important to beir in mind certain frets with regard to the posses- 
sion of joint property, whu h distinguish it from property seprately held In 
the former case the phrase 'exclusive possession' has an equivocal meaning , 
in the latter it has not If by exclusive possesssion of joint estate is meant 
that one member of the joint family alone occupies it, that by itself affords 
no evidence of exclusion of other interested members of the family Unin- 
terrupted sole possession of such property, without more, must be referred 
to the lawful title possessed by the joint holder to use the joint estate, and 
cannot be regarded as an assertion of 1 right to hold it as separate, so as to 
assert an adverse claim against other interested members Maharaja Sir 
Lmhnnswar Singh Bakadui v Sheikh Manowar Ilossain and others (e) and 
Corea v Appnhamy ( f) If possession may be either lawful or unlawful, in 
the absence of evidence, it must be assumed to be the former The fact, 
therefore, that this village * * * has been occupied for rainy years by the 
defendants and their predecessors is insufficient to prove exclusion of the 
pi untiffs without further evidence ” ( g) 

A member of a joint family, inordet to successfully resist 
the claim of the other members, on the plea of adverse 
possession, must prove that he has been m exclusive posses- 
sion for more than the statutory period from the time he set 
up such a right to the knowledge of the other members. 

Partible and Impartible-properties are dealt with 
elaborately m Chapter XV of this treatise 

Partition.— A members right to demand partition and to 
obtain shares in the property with consequential rights and 
liabilities are discussed in Section 1 1 below. 

Sub-Sec vi- VESTING AND DIVESTING 
Extent of right, or share, vesting and divesting.— 
The extent of a member’s right in the family property, or 
the share to which he is entitled cannot be ascertained before 
partition, for it is liable to variation by birth or death of 
members, it is increased or diminished respectively by the 
disappearance or addition of a co-heir 

It is worthy of remai k in this connection that the strict 
rule of vesting and divesting, such as is laid down in the 
Bhndmari r son’s case and the Uiuhastity case, does not apply 
to a Mitakshara joint family in which partial vesting and 


(e) 19 I A 48 19 C 253. 

(f) ( 1912) A C 230, 236 

(g) Hardit v Gurmukh, 28 C.L J 437,438 24 M LT. 389 20 Bom LR. 
1064 47 I C. 626 
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diverting continually take place on birth, adoption, marriage, 
or death of a member. There is, however, a conflict of 
decisions on the question whether a member is divested of 
his co-parcenary interest by subsequent disqualifications, 
such as msamty (/i) 

But the amount of share to which a particular member Amount of 
would be entitled, if partition were to take place at a parti- share 
cular time, may be ascertained by having regard to the rules 
of distribution, the principles of which are — (i) that the 
division among the descendants of the common ancestor is 
to be made per stirpes and not per capita , (2) that the first 
division must be made by dividing the partible property into 
as many shares as would satisfy the claims of the members 
entitled to participate, such as the common ancestor, his 
wife or wives, and his sons and their descendants, — the indi- 
viduals composing each of the different branches descended 
from the common ancestor, together getting one share ; and 
(3) that the partition may stop by the division of the branches, 
or if a member of a branch desires, the share so obtained by 
that branch is to be subdivided between its members on the 
same principles, 1 e., between the common ancestor of that 
branch, his wife, and each of the sub-branches descended 
from him, the members of it collectively getting one shaie 
and so on. 

It has been held that where a member of one of the three Manager of 
branches of a joint family separated having taken his T yh Jomt family 
share of the property, the others remaining jomt and 
subsequently the family again divided, the partition should 
be made rebus nc stantibus as on the date of suit and the 
branch from which a member had already gone out with his 
share will get a full £rd share and not |rd minus ^ y th. (i) 

Sec 6 -MANAGEMENT OF FAMILY 

SubSsc l-MANAGBRS 

Necessity of manager.—The affairs of a joint family. Manager 
corporation, consisting as it does of Purdanaihm ladies and needed 

(A) See Ram v. Lalla, 8 C 149 & Ram Soonder v Ram Sahye, 8 C 919 & 

Tirbemw Muhammad, 28 A 247 3ALJ 4 
(t) Pranj 1 vandas v Ichharam, 39 B 734 1780m LR 712 30 I C 918 
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infants, cannot be managed by all the members of it, nor 
are they managed jointly by all the adult male members, 
probably by reasen of the inequality m their rank, but ordi- 
narily they are, by the tacit consent of all, managed by a 
single male member who becomes the head of the family, by 
reason of his seniority and superior rank and is called the 
karta ( actor or agent, of the family. But the manager of a 
joint family is not an ag,nt m the stuct sense of the term. ( J ) 
Management of charities.— The kaita of a family is 
entitled to manage not only the family properties in which the 
family has a beneficial interest but aI>o properties absolutely 
dedicated to chanties, of which the management only is 
vested in the family. The kaita being the senior member 
is alone entitled to exercise the right of management as the 
representative of the family, so long as it remains undivided, 
and in the absence of any agreement, no junior member is 
entitled, until partition is effected, to claim the management 
of the chanty properties by rotation on the ground of conve- 
nience. (k) 

Economy of expenditure —Although the karta of a joint 
family administers its properties for the purposes of the 
family as its acciedited agent, yet so long as he does so 
manage it-> affans, he is not under the same obligation to 
economise or to save, as would be the ca->e with a paid agent, 
or partner in trade, 01 a trustee He, as the head of the 
family has control over the income and expenditure and is 
the custodian of the surplus if any. If he manages the family 
affairs honestly and in an unselfish manner, no objection can 
be taken on the ground that expenses were incurred by him 
in an extravagant scale, nor is he liable to be called upon to 
defend the propriety of past transactions. (/) A certain dis- 
cretion must be allowed to the manager, (;«) but he is expect- 
ed to deal with the family property as a reasonable person 

(j) Kandasami v So mask and a, 35 M 177 20 M L J 371 5 IC. 922 7 
M L T 1(5 

(k) Thandavaraya v Shunmugam 32 M 167 19 M L ] 59 

(/! Bhowani w Jiiggern »th, 13 C W N 309 9 C L J 133 3IC 241 

(w Vcmbu v Srinivasa, 23 M L J 638 17 I C. G09 
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would deal with his own. («) 

But if the manager of a joint family chose to expend the 
income of joint property upon his mistress in making improve- 
ments on her property, there is no rulq of law which would 
enable the survivors of the joint family to follow these monies 
into the property, still less to sue for possession of the 
property, {o) 

Manager’s rights — A karta or manager cannot alienate 
or burden the estate qua manager except for purposes of 
necessity and is, therefore, competent to pledge the credit and 
the property of the family for the purposes of the family, 
i.e„ for legal necessity and benefit to the estate, (p) 

But an alienation of joint family property by a junior 
member is not invalid merely because he is not the karta. (q) 

As to what are legal necessities and benefit to the estate 
and what are the various circumstances under which a karta 
can act to bind the joint family property, see Sub-Secs, m and 
ii below. 

Money raised in excess of necessity — See Sub-Sec. iv 
below, topic “Alienation by manager in excess of necessity". 

As to manager’s powers of alienation, see Sub-Sec. ii below. 

Liability of members.— The liability of the members of 
a joint family for the debts contracted by the managing mem- 
ber are to the extent of the family property and the liability 
cannot be enforced personally against them, (r) This liability 
does not cease on pai tition if the debt was incurred before 
partition for the benefit of the family, (j) 

Manager’s liability —A manager is personally liable for 
damage for failure to perform the contract for sale of lm- 
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(») Ram v Narain, 35 I C. 126 (A) 

[O) Debi Rai v Pahlad, 21 L W 183 s 86 I C 251 1925 P C 38 

(P) Bnj Narain v Mangal Prasad, 46 A 95 51 I A 129 21 A.LJ 934 28 

CWN 253 41 C L J 232 46 ML J 23 5 P L T 1 u OL) 107 s 
1924 PC 50 • a 5 Bom L R soo 77 I C 689 , Sheikh Jan v Bikoo, 
7P 798 (q) Ram v Tanak, 1928 P 557 

{*) Rama v Viswamtha, 41 M L J 567 IjLW 130 06 I C 155, Bishan 
v Kidar, 2 L 159 62 I C 800 

(s) Muthu v Chinnaswami, 39 M L J 486 28 MLT, 308 12 LW 403 
S9 I C 685 , See Sec 8, Sub Sec iv, topic “Remedy against extravagant 
father,” 
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movable property when it 1*9 found that the contract is not 
binding on the minors. ( 7 ) He cannot alienate property for 
the purposes of speculative nature, (u) or borrow money for 
carrying on a speculative litigation, (v) The manager, how- 
ever, will be personally liable for damages for negligence and 
misconduct, (w) and under Section 73 of the Indian Contract, 
Act for failure to perform the contract of sale of joint property 
when it is found that the proposed sale is not binding on the 
minors. (4?) 

A permanent lease by brother as manager is an alienation 
not binding on the members of the family unless the perma- 
nent lease or the cash premium was for the benefit of the 
family. (y) 

The managing member has authority to borrow money 
upon reasonable commercial terms for necessity and all terms 
of contract in excess of this necessity are beyond his 
authority, (2) The expression to borrow money upon rea- 
sonable commercial terms is m contradistinction to such terms 
as may be m excess of necessity and therefore m excess of 
manager’s authority, (a) Commercial term r are relative 
expression, relative to the time and the place where the 
money is borrowed, the kind of security that is offered, the 
possibilities of realising such security, the supply of capital 
and the opportunity of finding persons willing to lend for 
pos 9 ibly a considerable time. ( b ) 


{/) Adikesavan v Gurunatha, 40 M 338 F B 39 I C 358 32 M L J 180 

{») Sheo v Drig Pal, 8 O L J 314 63 I C 554, see ante f 357 foot 

note ( k ) 

(v) Bhagwan v Mahadeo, 45 A 39 ° 21 A L J 271 1923 A 298 

(w) Raya v Gopal, 1 1 I C 666 (m) 

(x) Adtkesavan v Gurunatha, 40 M 338 FB s 32 M L J 180 39 I C 358, 

( y > Basdeo* Md Yusuf, 51 A 285 1 1928 A 617, see Banwan v Ram 
1929 A 387 

(*) Ram Bujawan v Nathu, 2 P, 285 1 50 I A 14 4 P L T 29 38 C L J 
25 1 44 M L.J, 615 1 25 Bom L R 568 . 1923 P C. 37 , see Na/jr v Rao. 
post " Onus ” in Sec. 9 Sub-Sec iv. 

(o) Sunder « Satya, ? p 294, 300 *5 I A, 8 S • 32 C.W N 65/ 47 C L. I 
03 1928 PC. 64- 

( 6 ) Ibid 
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Father manager 


In cases of borrowing money by the manager two things Karta's 
are Weil settled, vis., that the authority of karta to borrow on authont 
the security of family property is limited and that the burden 
of proof m the first instance is upon the lender to show that onus on 
the borrowing and the terms were within the authority which ,endef 
the karta can exercise, (t) 

father Manager. — “The father is in all Cases naturally His powar 
and in the case of infant sons, necessarily, the manager of the 
joint family estate.” The relative position of the father and 
the sorts in a joint family is still regulated by the ancient rule 
that sons are dependent on the father (Mit. i, 5, 9 and 10) 
with whom the government of the family rests, and whose 
word is still the law as regards the management of the affairs 
of the family. Although the sons are co-owners with the 
father, of the ancestral property with co-equal rights, yet so 
long as they continue to live joint with the father and do not 
enforce a partition which they are at liberty to do whenever cahhot be 
they please, they cannot interfere with the father’s manage- wuh^nhou! 
ment of the family and its property. So a transfer of pro- Partition 
perty by father is valid until avoided by the son. (d) They 
have no doubt the power of interference in the case of 
an unauthorized alienation by the father of ancestral immov* 
able property, but their enjoyment of the same is subject to 
other dispositions lawfully made by him, and if dissatisfied, 
the son’s remedy is partition. Accordingly, a suit for eject- 
ment brought by a father against his son who had against the 
will of the father taken possession of a house vacated by a 
tenant, which was partly ancestral and partly the father’s 
self-acquired, has been allowed, and it has been held that, 

“while the son’s interest is proprietary, it lacks the incident of 
dominion,” when the sons live jointly with the father. ( e ) 

The Privy Council (f) has thus explained the father's pc on 
powers as manager of the joint family * father as 


(e) Ibid, 7 P 294, 296 

(d) Lachmi Prosad v Lachmi, 1938 A. 41. 

(<f) Baldeo v Sham, I A , 77 

<f\ Sahu Ram v Bhup, 39 A 437 : 44 I A. 136 t at CWN 698. 703 * 36 
C M » 39 l C a8o • 31 M L.J. 14 1 19 Bom. L R 4981 1 Fat. 
L.W 557 
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His power • 
over mov- 
able and in 
come, 


as guardian 
in suit, 


of aliena- 
tion 

extended, 


"The Law of the Mitiikshara has, however, given to the father in his 
capacity of manager and head of the f imily certain powers with reference to 
the joint fimily property The general principle in regard to the matter 
is' that he is at liberty to affect or to dispose of the joint property in respect 
of purposes dcnohiinated necessary purposes The principle in regard to this 
is analogous to that of the power vested in the head of a religious endowment 
or Afit/t, or of the guardian of an inf int In all of the cases where it can be 
established that the estate itself, th it is undtr administration, demanded, or 
the family interest justified, the expenditure, then those entitled to the estate 
ate bound by the transaction It is not accurate to describe this as either 
Inconsistent With or an exception to the fundamental rule of the Mithkshara. 
For where estate or family necessity exists, that necessity rests upon the 
Coparceners as a whole, and it is proper to imply a consent of all of them to 
that act of the one which such necessity has demanded " 

The father has the power of disposal over property other 
than immovable (g) and consequently also over the income 
of the family property, ft has already been said that there 
Is a diffeience of opinion with respect to his power of disposal 
of the ancestLal movables (It) 

When in a suit the father is a paity and is himself the next 
fnend or guaidian of his minor son, a party to the same suit, 
his pow'ers arc controlled by the piovisions of the law and he 
Cannot do any act in his capacity of father or managing 
member which he is debarred from doing as next friend or 
guardian without leave of the Court (/) 

The father’s power of alienation of the family property 
has been considerably e\tended by modern decisions ( j ), 
excepting for new business, ( ji ) purporting to be founded on 
the doctrine of the son’s liability to pay off the father’s debts. 

I hese decision htVe practically changed the Mitakshara doctrine of the 
Co*equal ownership of father and son in the ancestral property These deci- 
sions are really, though not professedly, based on the following principle 
Sons cannot have a better friend than their own father, when, therefore, a 
fitherof even adult sons hvmg with him, raises money by dienitmg property 
or otherwise, be must always be presumed to have done so for the benefit 
of the family. Unless it can be proved by the sons that the father was addicted 


(S) Mit I, i, 27 (h) pp 366 367, ante 

(t) Ganesha z’ Tnljararr, 36 M 295 40 I A 132 17CWN 7 6< ‘ 18 
CL] n A t ] 58 9 15 Bom L R (26 25 M L J 150 19 I C 51^, 
O) See foot notes (f\(g\{h) and p 357 and (p) p 377. Surendra *. 
Sambhunath, 55 C 210 1927 C. 870 

Kjt) Benares Bank v Ha j, 36 C W N 8 26 P C. 
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to wine, women or wager, and the money was wanted for these illegal o r 
immoral purposes 

His power to alienate son’s property as guardian is 
limited to the need and benefit of the estate.(£) In the absence 
of necessity, the father has no general power to alienate lands 
in any Way he pleases for any thing that may be of genet al 
benefit to the family, (l) nor can he mortgage the family 
property for other than antecedent debt, (tn) 

A sale by the father on his behalf and on behalf of his 
minor son who Were the members of a joint family with a 
Counterpart document by the Vendee empowering the father 
to call for a leconveyance of the property after certain time, 
Is a Covenant available to both and their representatives. («) 
Art alienation, otherwise good, Will not be vitiated merely 
because the father who made the alienation, was not described 
as manager of the family. (0) 

Manager, other than father— It often happens that the 
eldest son is allowed by the father to look after the affairs 
of the family under his direction, and sometimes he becomes 
the karta even during the lifetime of the father who is old 
and incapable, (P) or religiously disposed and unwilling to 
remain Concerned with wordly matters. When the father 
Is no more, the eldest brother generally becomes the manager 
or karta , and sometimes a younger brother who is Capable 
governs the family. In a family Consisting of brothers, the 
cider brother, in the absence of any evidence to the Contrary, 
should be presumed to be the manager of the family, (q) 
It is seldom, if ever, that a manager is elected by all the 
members or even by those that arc adults, or that more 
members than one act as joint managers of a family. Although 
there is nothing to prevent any member from taking part in 
the management, yet, as a general rule, one member only 

(i) Ragho v Zaga 53 B 419 191} B 251 

( 7 ) Venkatraman v Janardhan, 52 B 16, 2O7 : 1928 B 8 

(tn) Venkatraman v Janardhan, 1928 B. 8 , Abdul Sansar, 1938 L 1C1. 

(n.) Sakalaguna v Chinna, 32 C.W.N 850 P.C. 

(0) Ram v Kanhaiya, 1930 A 73. 

(J>) Parma v Mahadeo, 49 I C 907, (Pat*) 

(?) Sant v Hira, 1930 L, 719. 
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beXr not acts as the karta or mana ^ in ^ head the fam,l y- But a 

minor cannot be a kaita or manager of a joint faniily, (^) 

Not entitled IVIariagei 's remuneration. — The managing Coparcener 
ncra'ron. of a joint Hindu family is not entitled to any special remunera- 
tion, as the property which he manages is one, of which he 
is a joint co-owner, and therefore in order to look after his 


own undivided coparccnery interest in the joint property, h§ 
cannot but look after the whole of it, that is to say, the 
management of the whole is inseparable from that of his own 
Interest, and does not require any additional time or trouble 
for which compensation in money may be claimed, while oil 
the other hand he is amply compensated by the enjoyment 
of the ])ower eveicised and involved in the management as 
well as in the control over the expenditure of the income of 
the property (<) 

Sub Sec. li- ALIENATION BY MANAGER 
Managers power of alienation when other members 
minors. — When the other members are minors, the madagdr 
ahnation* whether the father or a brother, may make a sale, mortgage 
or the like alienation of joint immovable property, which Is 
rendered necessary by any calamity affecting the whole 
family, or for the support of the family, or for indispensable 
religious duties such as obsequies of the father (t ) 

Alonecm The manager alone is, therefore, competent to Charge or 

alienate family property for a family purpose, when the other 
members are minors, even if he is not the guardian of the 
minor. (?/) The power of a manager for an infant to charge 
his property is a limited and qualified power as is pointed out 
by the Pnvy Council m the leading case of Hunoomatt 
P powe" of* Persaud Panday , (?/) thus — 

alienation "It, p 0wer can on ly be exercised rightly in a case of need, or for the 

benefit of the estate But where, in the particular instance, the charge is one 
that a prudent owner would make, in order to benefit the estate, the bona fide 
lender is not affected by the precedent mismanagement of the estate The 


(r) Mohideen v Mahottied, 30 M L J 21 

(s) Knshnasami v Rajagopala, 18 M 73,86. 

(t) Mlt 1 ' 1, 28 and 29 

(u) Rrm r Mihir., 36 A 153 

tv) 0 M I A 393 , see Dirg v, 8han, 9 A.L J. 63 1 13 1 C. 945. 
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actual pressure on the estate, the danger to be averted, or the benefit to be 
conferred upon it, in the particular Instance, is the thing to be regarded 
There Lordships think that the lender is bound to enquire into the necessities 
for the loan, and to satisfy himself as well as he can, with reference to the 
parties with whom he is dealing, that the manager is acting, in the particular 
instance, for the benefit of the estate. But they think that if he does so 
enquire, and acts honestly, the real existence of an alleged, sufficient and 
reasonably credited necessity, is not a condition precedent to the validity 
of his charge, and they do not think that under such circumstances he Is 
bound to see to the application of the money ” 

This passage should be carefully read, as it enunciates a The p nncip i e 
very important general principle applied also to other cases toal’enatfon 
such as an alienation by a Hindu woman of property m which by widow 
she has a Hindu widow’s, estate, and it has been adopted and 
embodied by the Legislature in Section 38 of the Transfer 
of Property Act IV of 1882. This section if deemed to enact 
a rule as to reasonable enquiry m excels of what is 
required by the Privy Council in Hunooman Persaud Panday's 
case, cannot override the Hindu law as settled by the Privy 
Council, (w) 

The rule of law laid down by the Privy Council in the Rule m 

case of Hunooman Persaud Panday (x) is not restricted to PcnlZT* 

cases of mortgage or other partial transfer, ( y ) nor is it ap P lied t0 * 

7 mortgage, 

restricted in its application to cases of secured loans (2) or of 
necessity alone, (a) It applies to cases of sales as well. ( 6 ) sale 
The necessity is not to be understood in the sense of what is 
absolutely indispensable but what according to the notions of 
a Hindu family would be regarded as reasonable and 
proper, (c) So a minor cannot impeach an alienation made for 
his benefit and with due regard to his interests, (d) But an 
alienation for the purpose of purchasing lands for the family 

(w) Bobbtli, Maharaja of v Zammdar of Chundi, 35 M 108, ua 21 
MLJ 593 9 MLT 155 8IC 860; Transfer of Property Act (Act 

IV of i88a, Sec 2 cl (d> 

(*) 6 M I A 393 18 W R 81 

(y) Mohanund v Nafur, 26 C 820 8 C W N 770. 

CO Bobbtli, Maharaja of v Zammdar of Chundi, 33 M 108 , Bobbili, 

Maharaja of v Venkataramajulu, 39 M 265 27 M L J 409 25 

(а) Krishna v Ratan, 20 C.W N 64$ 33 C L.J 412 35 I C 673 

(б) Ramalingam v Muthayan, 26 M L J 528 24 I C 356, see Mohupalli r 

Paluri, 28 I C 673 I L W 249 

(0 Kameswara v Veeracharlu, 34 M 422 20 M LJ 855 9 M L T 36 , 8 
IC 19s 

(d) Dedar Singh v Bansi, 85 I C 741 1925 L 520. 
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does not bind the other members as the alienation is not for 


See 41 T r 
Property 

Act . 


Power of 
manager 
other than 
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major* 


T ?- » . *> 

alienation, to act aside an alienation made by the ^ of* 
joint family consisting of major and minor mem > 
alienee cannot take his defence under the provision of Section 
41 of the Transfer of Property Act as the minor could not 
give his consent, expiess 01 implied, (f) 

When other members majors — As to the power of the 
manager when the other members are majors, the law is thus 
explained — 

“The result of these cases in our opinion, is, that an alienation made by 


the managing member of a joint family cannot be binding upon his adult co- 
sharers unless it is shown that it was made with their consent, either express 
or implied In cases of implied consent it is not necessary to prove its 
existence with reference to a particular instance of alienation, but a general 
consent may be deduciblc in cases of urgent necessity, from the very fact 
of the manager being entrusted with the management of the family estate 
by the other members of the family , and the latter in entrusting the manage- 
ment of the family affairs to the manager must be presumed to have delegated 
to him the power of pledging the family credit or estate, where it is im- 
possible or extremely inconvenient for the purpose of an efficient management 
of the estate, to consult them and obtain their consent befere pledging such 
credit or estate " (g) 

The Privy Council thus explains the law — “The karta 
cannot alienate joint property, unless he obtains the consent 
of the other members of the joint family, if they could give it, 
or unless there was established necessity to justify the 
transaction (//) 

Accordingly it has been held that the compulsory sale of 
the joint family property mortgaged by the managers of a 
trading or money-lending business of the family for the 
purposes of that business during the minority of the other 
membets, in execution of a decree obtained in a suit brought 
against the managers only, is binding on the other members 


(e) Subramama v Ramasami, 25 M L J 563 21 I C 656 
( f) Sankar « Daooji, 34 C W N G93, 699 P O, 54 C L J j 
(g) Miller v Ranga, 12 C 389, 399 • see Tamireddi v Gangireddy, 45 M 


43 c ML U?° 16 70 IC 337 *9 2 2 M 236, Kamta v, 

Bhagirath, 27 I C 517 2 O L J 30 
(h) Sapkaf v Daooji, 35 C W,N 698 54 C L J 24, 
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cannot impugn the sale solely on the ground of their 
not being made parties to the suit, when it appears from th<- 
proceedings that the whole property was sold and bargained 
fbr.(i) The managers were held to represent the whole family, 
in the suit. This subject will be re-opened when dealing 
with the topic, “ Judicial Proceedings. ”(y) The powers of 
manager other than the father is limited, so far as his power 
of alienation is concerned The Privy Council has explained 
it thus • “The mortgage of joint estate made by the manager 
of the property, who is not the fathei of the other members 
of the joint family, can only be justified so far as it is wanted 
for the family purposes.”^ And the alienee must prove the 
existence of necessity ( 7 ) or benefit to the estate ; and the 
question of benefit must be determined by reference to the 
nature of the transaction and not by reference to the result 
thereof.(*»j 

The expression benefit to the estate is explained below in 
Sub-Sec. iii. ( n ) 

Sab-Sec ill — LBGAL NECESSITY AND BBNEFITS 

Legal necessity for alienation by holder of widow’s 
estate — ^Chapter XII, Sec. 5, Sub-sec. 111. 

Legal necessity — The expression ‘legal necessity’ is very 
often used, to signify the causes for which, or the circums- 
tances under which, a single member of a joint family, or a 
like person, having a limited interest in property, is authorised 
to transfer it so as to pass to the transferee a right to the 
entire property, and this principle applies both to Mit&kshark 
and DLyabhaga schools.(o) It comprises maintenance and 
support of the family, preservation of the family estate, 
management of the family business, if any, performance of 


(«) Daulat v Mehr, 15 C 70 14 I A 187, and Sheo v Saheb, 20 C 453, 

Sheo V Jaddo, 36 A 383 41 I A 216 18 C W N 8 20 C LJ 

282 iGBomLR. 810 12ALJU73 J6MLT175 24 I C 504, on 
appeal from 33 A 71 , Halli v Bhyia, 21 C L J 454 27 I C. 425 

(j) See Sec 9 below 

(k) Anant v Collector, 22 C W N s 84, 486 4° A 171 27 C L J 363 34 

M.L J. 291 20 Bom. L R 524 4 Pat L W. 220 44 I U 290 , see Gaya 

v. Ram, 28 1 C 21 13 A L J 246 

(/) Naraindas v Khatanmal, 88 I C 916 (S.) 

(m) Set ante p 360 footnote (1) 

(*) See ante p 360 

(0) Dwarka « Bungshi,gCWN 879, Ramgopal v Dhirendra, 54 C 3§> 

H. L.-49 
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necessary religious rites such as marriage and the like initia- 
tory ceremonies, exequial rites and Sraddha ceremony, and 
the payment of debts contracted for the above purposes, (p ) 
The Calcutta High Court thus explains the term : “That 
phrase, (legal necessity) though sanctioned by usage, is not 
perhaps a very apt one If the two expressions ‘legal neces- 
sity’ and 'legitimate family purpose’ are treated as interchange- 
able and as having the same legal significance in reference 
cither to a father as karta or to a brother or other relation as 
karta or to a widow in possession of a widow’s estate, 
nevertheless the law was to be applied to those different states 
of the facts and some difference of result must ensue. A 
father, with minor sons, must have some discretion. He ‘ is 
in all cases naturally, and, in the case of infant sons, 
necessarily, the manager of the joint family estate’, (q) 
‘Family necessity’ is an expression that must receive a rea- 
sonable construction.” ( r ) It is not to be understood in the 
sense of what is absolutely indispensable, nor is actual com- 
pelling necessity ; if the transaction as a whole was beneficial 
to the family it is binding on the members, (j) It depends 
on the facts of each pai ticular case (/) 

Benefit of the estate —Their Lordships of the Judicial 
P C view, Committee in the case of Palamnppa Chetty v. Deivasifca- 
mony (it) have given illustrations of what in the ordinary 
course would be likely, to be accepted by a Court as instances 
of ‘benefit to the estate ’ They stated “The preservation, 
however, of the estate from extinction, the defence against 
hostile litigation affecting it, the protection of it or portions 
from injury or deterioration by inundation, these and such 
like things would obviously be benefits.” 


Vaeracharlu, 34 M 42a, 424 20 M L J 855 9 

(q) Sura] Bunsi v Sheo^Per^d, (j I A 88, iqi 5 C 148 

( r ) Lala Mukti v Iswan, 24 C W N 938. 944.5 57 1 C 858 

(•0 Shaikh Jan v Bikoo, 7 P 798 1929? 130, Sadhu v Chlmna, 1929 

(t) Palaniappa v Deivasikamony, 40 M 709, 714 44 I A 147 33 M L I 

r/» 2 » ? 2 9 ’9 Pom LR 567 15ALJ485 26CLJ 153 39 

1 C. 722 affirming 34 M 535 , Chandnka v Ram, 12 O L J 565 80 1 C 
567 1925 0 459 . Sura] Narain v Chandar, 2 OWN 90^ 1925 

(u) See foot note (t) above 
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There was difference of opinion in the Allahabad High Allahabad, 
Court regarding the true significance of the term benefit of the 
estate. Tn some of the decisions wider meaning had been 
given {y) while in others the expression had been taken in a 
narrower sense. ( tv ) A Full Bench of the same High Court, 
has held that the exp ession means such acts as a prudent 
owner would have done with the knowledge available to him 
at the time and is not limited to transaction of defensive 
nature , e g., to avert some threatened injury to the estate , (ar) 
and it is to be judged by what might have been expected at 
the time when the act was done and not by the result thereof. 

(y) But a Division Bench of the Allahabad High Court 
has in effect doubted the soundness of the gene.al proposition 
laid down by the Full Bench regarding the significance of the 
expression benefit of the estate (?) The Bombay High Bombay, 
Court, («) after the decision of the above-mentioned Full 
Bench ( b ) and perhaps before it was reported, on a consi- 
deration of all the important decisions of various High Courts 
and of original texts, has held that benefit to the estate was 
to be of a protective chaiacter and that it would not include 
an alienation of the property foi the purpose of investing the 
proceeds so as to yield a better return and would not imply 
vast powers of management which might amount to an 
authorisation to embark on speculative ventures. In this 
Bombay case the property alienated was the separate property 
of the minor son This Bombay decision relied also on a 
decision of the Calcutta High Court, ( c ) which has been Calcutta, 
referred to by the Privy Council, (r/) and which practically p c, 


(*) Jado Singh v Nathu, 48 A 


Ram v f ulshi, 42 A 559 , Ma*habir v Amila, 4*5 A 364 


24 A L J 633 192G A 511 


(its) Shankar v Bechu, 47 A 381 23 A L J 204 86 I C 7C9 1925 , 

Mahadeo, 45 A 390 21 A L J 271 1923 A 2981 
* 1928 A 403 


333 1 Bhagwan v manaaeo, 45 t\ jyu *1 
71 I C 959 , Inspector v. Kharak, 50 A 776 19 s8 t 
jagat v Mathura, 50 A 969 F B 1928 A 454 
Jagat v Mathura, sttpr a , Shaikh Jan v- Bikoo, 

IIO . In'.nprfnr fOi.iralr. t nfiy/l 


(*) 

(y) -’•v'" , 

1 30 , Inspector v Kharak, supra 
00 Kishan t» Raghu, 51 A 473 1929 A 139 

(a) Ragho v Jagu, 53 B 419, 404 1929 N. 251 

(b) Jagat * Matnura, supra 

( c ) Pursid v Honooman, 5 C 845 

(d) Doulut v. Mehr, 14 I A. 187 15 C. 70, 


7 P 798 1929 P. 




karta’s powers 


[C, V, s. 6 , ss. iii 


$83 


C P 


Evidence 


Necessity 1 


business 

debt, 


suits, 


held that the touch-stone of manager’s authority is necessity. 
In the Central Provinces it is held that benefit to the estate must 
be of a defensive character, (e) 

Evidence of Legal Necessity — In the absence of evi- 
dence of legal necessity, the fact that all the adult members 
of a joint family executed the deed of transfer, is not sufficient 
evidence of necessity. (/) 

Karta’s powers, necessity. — The karta can raise money 
for the purpose of an ancestral business which he has to 
manage.!^; The father 01 manager other than the father, 
cannot do so for the purpose of embarking m a business that 
is not ancestral, (^) though it was so held (*) The power of the 
father to borrow money as the karta of the family is wider 
than other managers. (/) Where a business like money* 
lending has to be carried on in the interests of the family as a 
whole, the managers may properly make contracts, give 
receipts and comp.omise and discharge claims ordinarily 
incidental to the business, {k) 

The manager can maintain suits on behalf of the joint 
family yi) and can repiesent the entire family so as to bind 
minor members who were not made parties , (ttt) and can 
discharge decrees, (n) execute decrees, and can receive pay- 


[e) Nagry r Ganpat, 1930 N 85 

(f) Salimat v Bhagwan, 52 A 499 1930 A 379 

(S) Wadhawa* RittvvjoIC 813 126 P W K 1915 189 P L R J915 ; 

i^iw% Bdh n'w° C o 6,0 * Subb,ra y v TangaVelu, 45 M L.J 44. 
W34 M 33 , B ab 1 ?> Bansraj, 27 I C 567 (O ) see p 350 ^ J 

^plT.V.^W' 6 CWN 4 ‘ 9 - «*■ *“ Sheotbal v Arjun, 
1 r l 1 130 50 1 C 879 see / 357 ‘ ’ 

(1) See ante pp 356357 
(/) S>e wtepp 379-J80 

W 9lC in 7 J i H 2,Vl 8 M A a?ft 33 V 72 '3 c L J 345 .5 C W N V l » 
Penyakaruppa^ lC 203 ° m 359 ' ™ Pu,ukkavand y * 

^ ‘sheikh’ Ibrahim f l,b j\ Sec '» *^ ult b / miiliger or single member”, 
eu*‘ „ rjl m *•"», 35 M 68? 21 M L J 508 10 I C 874 

08 20 CL [A r 38j r ' n A o L J 1173 41 1 A 3,(5 >8CwV 

» tv* ^ Bom L R 8(0 on appei] from A 71 SnK- 

B M? 7 S f"V 0,C ,6 o '5 L ^ 3«,Lalj?i Keshowj^ 

FB 4 »i5?C , 26 Lk 840 17 IC ‘ 93 , Hon v Manrrnn, 34 A 549 
™ ln ’* er J °" e ” Tnl >*™ »• 

(»j Jdi V, Kam, 1929 L 270, J 
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ments(0) and give valid receipts which will be binding on the 
family, (p) He can compromise a suit for the benefit of the 
family, ( q ) and refer a dispute to arbitration, (r) 

The expenses of defending the head or any other member 
in a criminal charge (.r) for prosecuting a litigation relating to 
the abduction of the wife of the alienor (/) or m a suit for 
defamation, (//) are valid necessities. Rut it is an illegal and 
immoral act of the father to lodge a maliciously false cnminal 
case against another , hence the decree passed against the 
father for having done such tortuous act is not binding on the 
sons, (v) 

He can give a valid discharge under Section 7, (w) and an 
acknowledgment under Section 19 (. r ) of the Limitation Act, 
(p) but not after he ceased to be the manager (s) He can 
make endorsement of part payment on a bond and thereby 


( 0 ) Jhakhri t Phagu, 1927 P 329 

(p) Achhaibar v Ram, 35 A 380 19 1 C 645 11 A L ] 463 

(q) Stirendra v Sambhunath, 55 C 2li> 1927 C. 870 , Rim v Bnj, 1928 L 
235 ( bona-fide entered into by fitheri, see post Sec o, sub-sec 11 
"Compromise and family arrangement by father 11 

(r) Nanak v Banarsi, 12 L 65 1950 L 425 , Jagann ith v Kanhn, 6 IC 
12 1 (A 9 , Shib v Mohan, 1930 L 388 ( but see anti p 356 foot- 
note ( 4 )] 

(s) Beni v Man, 34 A 4 11 IC 663 8 ALJ 1015, Ramalingam v 

Muthyyam, 26 M L J 528 24 I C 356 , Nobin v Khirode r 6 CWN 
648 , Dhantikdhari v Uambirich, 1 P 171 70 I C. 391 , Hanumat v 
Sonadhan 4 PLJ 653 52 I C 734, but see Nathu v Dmdiyal, 2 

PL.J K 56 39 I C 665 , Chuman v Ram, 39 1 C 8G1 (P.) , Nimban r 
Kisan, 65 I C 688 (N ; 

(t) Anokh v Sapuran, 1923 L G60 

( u) Sumer v Liladhar, 33 A 472 8 A L J 306 9 I C 624 

(r) Sunder® Raghunandan, 3 P 250 5 Pat. LT 235 1924 P 465 

(w) Doraisamt v Nondisami, 38 M 118FB 25 M L J 405 21 I C 410, 

see post Sec 9, Sub sec v "Minority saving of limitation’*, Duraisawmi 
® Venkatarama, 21 M L ] 1088 12 I C 503, Kandasami v Irusappa, 

41 M 102 3, MLJ 309 40 I C 664 , Mahablesvar v Ramchandra, 
38 B 94 15 Bom LR 882 21 IC 350, Palaniandi v Papathi, 22 

I C 76 , Anantarama v Shnnivasa, 7 I C 267 8 M L T 71 , Sapdu 
v. Sakbaram, 52 B 441 Asutosh v Sashi, 48 C L J 555 Santiprosad 
v Kalipada, 27 C W N 372 

(jc) Har v Bakshi, 19 C W N 860 3 1 I C 30, Bhaskar r, Vijalal 17 B 
512 , Surayya v Subamma, 1928 M 42 .see Chandra v Behan, 52 I C 
♦36 (C) 

O) Act IX of 19*8 

(a) Kodandarama v Arunachala, 32 I C 997 (M ) , Venkatarknshnayya «. 
Rangayya, 1928 M 865. 
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save limitation (a) But he cannot give up valuable claim 
without any return or consideration (b) 

He can also sign a Hundi payable in the course of manage- 
ment ( c ) to bind all the members, (d) can have his name regis- 
tered as holder of shares of a limited company belonging to 
the joipt family (e) and can execute in his sole name promis- 
sory notes which will bind the family, (f) A manager is 
competent to make gift of family property to an idol (g) or to 
a temple (Ji) on the occasion of the performance of religious 
obsequies , but cannot give up substantial portion of a mort- 
gage debt out of chanty to the mortgagor , ( 1 ) nor can the 
karta give away any portion of joint property in charity. (J) 
He can recover the sum paid for such debts only which 
Were for purposes of the family necessity and not the entire 
sum paid to clear off all debts against an agreement with all 
the members of the family (i) , 

The marlaging member of a joint Mitakshara family con- 
sisting of minors also, has been held to be a person competent 
to alienate property as contemplated in Sections 31 and 32 
of the Land Acquisition Act (I of 1 894) and hence he can 
withdraw the whole compensation awarded under the said 
Act (/) A kaita can alienate joint family property only for 
legal necessity and for benefit to the estate, and consequently 
a compulsory acqusition under this Act cannot come under 
this category , it seems, therefore, the manager cannot 
withdraw the compensation which, unless intended to meet 
some legal necessity or some benefit to the estate, is not within 

(a) Bijirangi?) Kesho, 6 P 811,815 

( b ) Konduru v Indoor, 1928 M 601 , Dasaratha v Narasa, 51 M 484 
(r) Narayanan v Chiditnb iram, 12 I C 410 (M ) 

(d) Raghunath v Sri, 45 A 434 21 A L J 323 1923 A 424 

(e) Piari v Muir Mills, 41 A 619 51 I C 322 17 A L J 783 

(/) Knshnanand v Rija, 44 A 393 20 A L J 233 66 I C 150 1922 A 

no, Ramgopal v Dhirendra, 54 C 380 1927 C 376 
(g) Ramalinga v Shivachidambara, 49 I C 742 16 M L J 5*5 9 L W 224 
24 M LT 253 hc Lalta v Sri, 42 A 461 , see also Gangi v Tammi, 
50 M 421 54 I A 136 

Ui) Avdiyappa v Mulhulakshmi, (1925) M W N 65} 1925 M. 1281 
(1) Dasaratha i’ Narasa, 51 M 484 

lr) Amar v Sdradamoyee, 57 C 34, 42 33 C W N 690 1920 C 787 

(L) Pokhar v Jagu, 25CWN 745 OP C ) 2 P L T 587 (1921) M W N. 

G6 61 I C 681 

(/; Dindayal v Ram, 32 CWN 815 this followed in Daya v Bhlm, 
Civil Rev No 1512 of 1928 (Col ) 
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the powers of the manager. Besides the spirit of these Sec- 
tions to protect the interest of such minors, will be frustrated 
if the karta be allowed to withdraw the compensation as a 
general rule of law applicable to all cases. 

The money borrowed for payment of Government revenue, 
( m ) for meeting the expenses of the marriage of a member of 
a family («) and the expenses of the second marriage of a 
co-parcener arc legal necessities. ( o ) So also the expenses of 
a goivna (or Diviragamana) (p) or Mundan (q) ceremony 
are legal necessities , but the quantum of expenditure must 
depend on the means of the family and the social customs 
and sentiments, *. e , on the status of the family, (r) The 
absolute alienation, in lieu of maintenance of joint family 
property m some cases is a valid necessity, (s) but alienation 
for future maintenance is not sanctioned by law, (t) this 
latter rule, however, is not inflexible, (u) The debt incurred 
for paying off another debt which was his pious duty to 
pay, ( v ) is also a legal necessity. 

A permanent lease is an alienation and in order to 
support the grant of such a lease by the manager it is neces- 
sary to prove legal necessity or benefit of the family, (w) 
just like the grant of a similar lease by a Shcbayet of an 
endowment. ( x ) He can, however, give a valid consent to a 
transfer of a non-occupancy holding by a tenant of the 
joint family, (y). 


revenue, 


marriage, 


gowna and 
mundan ex- 
penses and 
the amount, 


maintenance, 


pious duty, 
lease, 


(m) Gaya ©. Ram, 28 I C. 21 13 A L J 246, Raniit v Ram, 1 PLW 
197 . 37 1 C. 833 , Sagar Singh v Mathura, 87 I C 1035 1925 O 750 
(») Stepp, 161-163, Seen! v Angamuttu, (1912) x M W N 99 13 I C 802, 
Dedar Singh © Bansi, 85 I C 741 1925 L 520. 

( p ) Bhagirathi © Jokhu, 32 A 575 6 I C 465 
(p) Bajrangi v Padarath, 1930 A 504 

(f) Shyam ©. Badri, 51 A 1039 1929 A 789, ( Mundan 13 < ceremony 
which the shaving of the head is the main feature,) 


Bajrangi © Padarath, supra 


) Sundaram © Subbammal, 29 I C 23 (M ) 

[0 Sucha v Pal, 1924 L 298 , Bala © Gurdit, 3 L L J 484 1 Set also 
Kuthahnga v Shammunga, 192G M 464 (widow’s alienation^. Bell v 
Ram, 1929 L 678 

(it) Ralla © Govardhar, 1030 L C97 , Moti © Sobha, 30 1 C 968 9S L R 69. 
(©) Ram v Mangal, 60 l C 219 23 O C 327 8 O L J 87 

(w) Basdeo v Yusuf, <jt A 285 1928 A 617 

(x) Palamappa v Deivasikamony, 40 M 709 44 I.A 147 33 M L ]. 

1 21 CWN 729 26 CLJ 153 19 Bom L R 567 15 ALJ 
4»S 39 I C 722 

(f) Golapdi ©. Purno, 21 C W N 774 27 C L.J 129 41 I C. 37, 
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pre-emption, 


buildings 


Enquiry of 
necessity. 


He can enter mto a contract to sell ’ mraov f e 
of the jomt family, w tat such contract is not specifically 
enforceable with respect to the share of a minor m Bengal 
(a) He is also competent to sell (b) the joint property or 
mortgage ( c ) family lands for the purpose of purchasing 
other lands if the sale or the mortgage as the case may 
be. does not injuriously affect the interests of the other 


members of the family. He can sell land for better land 
or land convenient for use (d) But a sale on the ground 
that the property is at a great distance and malarial m 
climate, is not binding on the family (e) 

The money raised to safeguard the interest of the family 
by exercising the right of pre-emption, is a valid necessity, 
(/) but ordinarily a father cannot encumber family pro- 
perty to pre-empt other property, (g) 

The sale of a dilapidated house which is not habitable 
and does not fetch any rent, (h) and the sale intended to 
avert future continuous loss to the family, ( i ) are justifying 
causes. The erection of a building in a more extensive 
scale with money raised for the purpose, is within the powers 
of the karta, if it fetches large income and would have othet- 
wise been disastrous , ( j) but the father cannot sell joint 
family property for acquiring another bettet house, (k) The 
money borrowed to build a house for the education of the 
children, is not a legal necessity ( l ) 

Sub-Sec iv. CREDITORS AND ALIENEES 
Duty of creditor dealing with manager.— The lender 
or purchaser dealing with a manager is bound to enquire into 


(*) Hargobind v Mehtab, 18 N L R 67 Hari 0 Kaula, 3 Pat. L T. cn F. 
B 40 I C 142 

( ol Nripendra 0 Ekbarah, 57 C 268 34 C W N 272 1930 C. 457, in 

this connection see Sub Sec vi topic 'powers of Guardian’ 

(b) Krishnasawmi, hi te 13 1 C 648 II M LI 182 

(c) Subramama v Chidambara, 41 M L J 459 (1Q21) MWN 740 14 L W 

494 , see Pit imbrr r Sital, 25 I C 263 12 A L J 64 , Atar 0 Raghu, 55 
I C 974 2UPLR 118 (A J ( d ) Mathuswami 0 Saudana, 1927 M. 649 

(e) Bhagwat 0 Amndno, 22 N L R 136 86 I C 515 1924 N 30a 

(/) Chotkanu 0 Ganga, 1927 A 219 . see post Ch XVI, Sec 2, Sub-Sec In. 

(>) Sankar 0 Baichu, 47 A 381 1925 A 333 

(h) Nagindas v Mahomed, 46 B 312 

(1) Ishani 0 Ganesh, 23 C W N 858 , Suraj v Gurcharan, I02< O. 743. 

( j ) Jago 0 Nilkanth, IC28 N 78 w 

(*) Lajja 0 Abdul, 1928 L 437 (l) Jogesh 0 Chapala, 90 I.C 594 (C ) 
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the necessities for the loan or sale, and to satisfy himself 
as well as he can, that the manager’s act is for the 
benefit of the family.(w) He is to prove legal necessity 
for the gi eater part of the consideration^/) which will raise 
a presumption of necessity for the whole ( o ) The onus is 
on him to establish that the contract was for the benefit of the 
family ( p ) He must establish that he was dealing with the 
manager.(^) Mere fact that the alienation is made by the 
manager docs not bind the family and the person relying on 
the transaction K not relieved of the burden of pi oof imposed 
on him.(/) # 

If he does so enquire as to the existence of necessity, and 
acts honestly, he is safe • he is not affected by the precedent 
mismanagement of the family property, nor by the subse- 
quent non-application of the money to the purpose for which 
it is borrowed,(j) nor even by the non-existence of the 
alleged necessity if it is reasonably credited and is legally 
sufficient (/) But if the creditor is familiar with all the 
circumstances of the family and if he knew whether any 
necessity arose or not, then he is to prove the actual existence 
of necessity (//) And if he knew that the alienor is a spend- 
thrift and there is reasonable apprehension that the money to 


(m) Gajadhar v Ambika, 47 A 459 4* CL ] 45° 49 M L J 238 87 I C 
29a 1925 PC 169; Dire v Bhan, 13 I C 945 9 A L J 63 , Annamalay v 
NaUMa, 17IC 909 5 Bur LT 137 , Tirbem v Ram, 11 A L J 713 20 

IC 9<i , Raghunatha v Damodra, 6 I C 720 7 MLJ 384, Savumnn * 
Narayanan, i^MLT 372 « 23 I C 248 S Mandil v Megh, 1 P L J 39 34 
I C 742 5 Girdhan * Kishen, g L S" 85 I C 463 1925 L 240 , Jokhu v, 
Ganesh, 1928 P «?4 ( purchaser ) 

Khushal v Labhnn, 1928 N 233 
Hitendra v Sukhdev, 8 P 558 1929 P 3C0 

Sotam v Parduman, 8 L 673 i9 2 ® L ,0 3# ste Sub-Sec iv “Onus” in 

Sec 9 below 

(f) See Sitaram v. Doma, 1929 N 270 

(r) Subashini v Habu, 89 I C 100 (C ) 

(s) Raghubans v Indarjit, 45 A 77 20ALJ 886 1922 A 326, Vishvanath 
v Mallappa, 49B 821 27 Bom LR 1103,1106 92 I C 628 1925 B 514 
and Ramayya v Suryinarayana-murthi, 1927 M 8jo ('non application) , see 
ladar v Nanafc, 32 1 C 454 >P ) • Gajanan v Sitaram, 1929 B 55 

( t ) Hunooman v Babooee, 6 MIA 393 18 WE 81, Sri Thakur Ram v 

Ratan, 53 C L J 561, 572 P C 35 C W N 841 , Anant v Collector, 40 A 
171 22 C W N 484 27 C L J 363 34 M L J 291 20 Bom L R 524 
4 Pat L W 226 44 I C 290 , Jai v Bajrang, 56 I C 826 7 O L J 330 [See 
5OLJ 691 48 I C 914), Mandil v Megh, 1 Pat L J 39 34 I C 742, 

Shankar * Pandurang, 1927 N 65 

C u) Rambhan v Woman, 1928 N 251 
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be raised will not be spent for the purpose of the necessity 
then it is his duty to see to the application of the money. ( v } 
But in a case, where the managing members represented 
to the lender that the money wanted was for the purchase 
of a ramindan, the Allahabad High Court has held that 

"if he ('the lender) was satisfied that the sale was about to take place and 
the borrowers represented to him that the money winch they borrowed was 
needed for the purposes of the sale, it was not necessary for him to ascertain 
whether the money was actually needed for the purchase or whether the 
purchase money had already been paid or not ” (w) 

It does not seem that the Privy Council ever intended that 
such conclusion should ever be drawn from its decision in 
Hnnooman Persaud’s case. The same High Court has subse- 
quently held that the vendee may be excused from making 
detailed enquiries but to start with there must be certain 
cncumstances m front of him to give him the impression of 
the probability of the existence of a valid necessity (x) 

Section 38 of the Transfer of Property Act embodies 
the same rule by laying down that the circumstances constitut- 
ing legal necessity shall be deemed to have existed, if the 
lender, after using reasonable care to ascertain the existence 
of such circumstances, has acted in good faith. 

But the creditor will not be entitled to a money decree 
against the manager on personal covenant if no such case 
was made out , and the Privy Council did not allow such an 
amendment being made theie ( y) 

Creditor’s duty when dealing with Manager carrying 
trade —See “Creditor’s duty” ante p 360 in Sec. 4, Sub-sec. v. 

Creditor’s duty when dealing with Karta carrying 
trade— See “Creditor’s duty” m Sub-sec. v, m Sec. 4, p. 318. 

Rate of interest - See Sec 8, Sub-sec vm, “Interest” and 
Sec 9, Sub-scc iv “Onus” and Ch CH, Sec 5, Sub-sec. iv. 
“Intei est." 

Transaction with hulder of widow’s estate — See Ch. 

XII, Sec. 5, Sub-scc. iv “Duties of creditors and purchasers”. 


(v) Neki v Kure, 1928 L 526 

(w) Tula Ram v. Tulshi, 42 A 559, 56 

(x) Bhagwat v Salamat, 1929 A. 205 


60 I C 3. 


(?) Gajadhar w Ambica, 47 A 459 41 C I J 4 <o 49 M L ] 238:87 1C, 
292 1925 PC 169 J * ’ 
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Transaction with Purdanashin lady —Sec Ch, XII, Sec 5, 
Sub-sec. v “ A person dealing with a Purdanashin lady” 
Transaction with Members of Joint Family —See 
Section 7, sub-sec. ii. 

Alienation by manager in excess of necessity —The 
creditor is entitled to enforce his dues against the entire 
estate for the whole amount advanced, though an insignifi- 
cant portion of it was not for legal necessity. (3) The 
question of necessity regarding a portioa should not be 
allowed to be raised after along lapse of time (a) and a 
sale also should not be set aside, when a negligible amount 
was not applied for necessity, ($) even if the portion of 
the consideration not required for necessity be not insigni- 
ficant, (^) provided the purchaser acted honestly and made 
due enquiry as to the existence of necessity , ( d) and if 
he could show that the sale itself was justified by legal 
necessity, (< e ) then he is under no obligation to see to the 
application of any surplus and is therefore not bound to 
make re-payment of such surplus to the members of the 
family challenging the sale (/) Therefore, an alienation 
should not be set aside, merely because the difference bet- 
ween necessity and the consideration for the alienation is 
large as held in some case®, (g) But when the difference 
is great, that is, about half and the vendee failed to prove 


(3) Bahadur v Kamleshar, 90 I C 988 1925 A 62 4 K B , Chahdnka V 
Bhagwat, 83 I C 54 *925 A 170, Khusal v Labhan, 1928 N 232, 
Sathapan 11 Vedivem, iq^8 M 450 

(a) Panigrahi v Chendrasekharam, 1927 M 215, see ]oi v Sarb«ra, 6 L, 

*37 7 L L J 354 89 I C 302 1925 L 39O (20 years.) , sec also Ram 

Sunder v Lachhmi, 51 A 430 33 C WN 690(14 yeirs) 

(b) Angan v Saram, 1929 A 503 , ]ai v Khairati, 1928 O 465 

(e) Ram Sunder v Lachhmi, 51 A. 430 PC 33 C W N (399 (quarter' t see 
J01 v Sarbara, supra (quarter! , B iburoo v Pandh irmathi, 1930 N 43 
(conditional sale —one fifth not for necessity.) , Gajan in v Sitaram, 1939 
B 55 fRs 1400 out of Rs 4000 excess) 

(d) Snknshan v Nathu, 49 A 149 54 1 A 79 1927 P C 37 31 CW N 

462 45CLJ 386 , Naimat » Din, 8 L 597 54 1 A 211 45 C L J 548 

1927 PC 121 , Suraj Bhan v Snh, 32 C W N 117 46 C L J 29i,Gounv 
Jewan, 3a C W N. 247 47 C I J 7 1927 PC 121 , Buta v Gopal, 119 L 
164 (3/10 not proved for necessity), Sri Nath v Jagannath, 52 A 391 193 

A 292. 

(e) Hunmanpersad Panday v Babooee, 6 M I A 393 

C f) Hunmanprasad v Babooee, sufira, & see foot note (d| above 

(a) Shyamt? Badri, 51 A 1039 1929 A 789, Mata v Surajbali, 23 A 5*2 
83 I C 33 , see Ram v Abu, 37 A 494 1 Gobmd v Baldeo, 25 A 330, 
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that he had made due enquiry, the sale is to be set aside 
on condition that the plaintiff repays the vendee the amount 
required for necessity. (h) 

These principles are applicable to cases of mortgages 
as also of sales. (1) 

This principle applies equally to female heirs, i e , holders 
of widow's estate, (j) to the Sebayets or Mohunts or managers 
of endowments ( k ) and to the guardians of infants ( l ) 

In cases of sales in excess of necessity when the surplus 
was not insignificant, the facts whether the sale of any other 
property would have fetched the sum required and whether 
a mortgage of any property would have been proper instead 
of the sale of the property 111 question, should be gone into 
before upholding the sale.(w) 

Remedies of parties when alienation set aside ,— When 
the sale made by the Katta is set aside, the purchaser is 
entitled to get a refund of the sum applied for necessity, («) 
and to compensation when the family had been benefited 
by the alienation ( 0 ) or to the reliefs undei Section 51 of 
the Transfer of Property Act, namely, to require the 
person causing the eviction cithci to have the value of the 
improvement made m good faith, be paid to the transferee 
or to sell his interest in the property to him.(/) The 
mortgage by the Imta for no legal necessity, is not available 
to the extent of the mtciest of the mortgagor, unless special 
cudumstanccs as m the case of Mohabir Persad v Ramyad 
Sittgha {q) were present (r) 


(h) Sri Nath v Jagannith, 52 A 391 . 193O A 292 
(t) Hitendra 0 Sukhdev, 8 P 558,5667 1929 P 360 

(j) inc Ch XII, See 5, Sub-s.ec n below 

(k) Su Ch XlV, Sec 9, Sub sec 11 below 

(l ) Sie Sub sec v below 

(in) Set Murli v Ghammar, 51 A 6* 1 930 A 22 

( » ) See Deputy Com v Khanjan, 29 A 331 34 I A 72 11 C W.N 47415 
C.LJ 344 4 A L J 2j2 9 Bom LR 591 17 M L J 233 
(0) Madho v Harbin, 18 C 157 17 I A 194,198-9, Mohabeer v Ramyad, 
20 W R 192 12 BLR 90, Honooman v Bhagbut, 15 W R F B 6 8 B L 
K 358,Sunbt» Shew, 11 BLR App 29 
C P ) Hard d v Gordhan, 51 B 1040, Dattaji v Kalba, 21 B 740 Abhov v 
Attarmim, 13 C W N 931 ’ 3 

(</) 20 W R 192 12 B L R 90 

(r) Laehman v Sarnam, 19 A 500 44 I A 163 21C WN Q90 26 C L 1 
97 15 A L J 584 jjMLJ 39 4 -jIC 284 ’ J 
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When alienation made by a member of his undivided 
skate is set aside, the remedies available are stated in Sec. 7 , 

Sub-Sec v, mf m, “ Equity in favour of alienee of undivided 
share 

Mesnefrofits from the date of repudiation of the contract Mes(le 
are to be paid by the transferee, m possession, for value from profits, 
the karta who had no knowledge of the invalidity of the 
transfer. ( 5 ) 

Effect of alienation by manager without authority — void or 
The question frequently arises whether an alienation made v °‘d ab,e 
by the managing member not within his powers, is void 
ox voidable The Madras (7) and Patna (u) High Courts Mad, Patna, 
have held that m cases of transfeis for not justifiable neces- 
sities the transfers are void only and held that this principle 
of law applies equally to managers of joint family and to 
female heirs. (V) The Lahoic High Court on the other hand Lihorc 
has held such alienations to be voidable and not void 
(tv) Lord Sinha, a member of the Judicial Committee has, in 
a case of an alienation by widow, laid down that an alienation P v ^^. 
in excess of her poweis is not altogether void but only void- 
able by the revei sionei s (x) Such unauthorised alienation may ,, „ 

. . , , ; , J Ratification 

be ratified or acquiesced in by the minor on attaining majority. 

{y) Though the minor can question the validity of such 
transfer, it cannot be challenged by a third party who has no 
loCHS Standi . (?) party. 

An unauthorised alienation by some adult members of a When void 
MitaksharA joint family who were the heads, is void, (a) 


(s) Bhirgu v Narasingh, 39 A 61 14 A L J 1161 3s I C 475 
(0 Amirthahnga, tn the matter of, IQ28 M. 986 Kandasami v Somaskand 
35 M 177 20 M L J 371 5 IC 922 (1910) MWN 580 see in thn 
connection Subbee • Krishnatnachan, 45 M 449 1022 M 112 
(//) Nathu v Dindayal, 2 Pat, L J 1G6 39 I C O65. 

(w) Amirthalinga, tn the matter of , sup) a 
(w) Tapasbi v Raja Ram, 1930 L 136 

Or) Ramgodwda v Bhausaheb, 52 B 1 54 I A 396 32 C W N 88 1927 P C. 

227 see also Ch XII, Sec 5 Sub Sec vi 
< y ) Arnar v Saradamayee, 57 C 39, 42 33 C W N 690 1929 C 787 , Venca- 
tachella v. Rungasawmy, 8 M I A 319, Rami Sami v Venkataramaiyan, 
61 A 196 2 M 91 t sec also Amirthalinga, in the mathr of, supra, but ste 
aontra, Kanda^ami v Somaskand, supra 
(s) Tapassi v Raja Ram, supra 

(a) Lachman v Sarnam, 39 A 500 44 I A 163 21 C W N 900 aO C L J 

97 13 A l. J 584 19 Bom. L R 646 40 I C 284 33 M L J. 39 
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A gift of immoveable property * either valid or it h not 
binding on the family, (b) 

When an unauthorised alienation by the manager is avoi 
ed, the entire alienation is set aside and it will not opera e o 
transfer the managers own interest in the joint family 
property (c) 

Sub-Sec v-FAMILY ACCOUNT 

Manager’s liability to account —All the adult members 
arc entitled to take part m the management of the joint 
propei ty, and if all are joint managers then no one is liable 
to be railed upon to tender an account. But such a state 
of thing is very rate the joint family is founded on the 
principle of subordination to the senior or capable member in 
the absence of which the disruption of the family must follow , 
hence one member becomes the kaita or governor of the 
family, as is generally the case in practice, and as such he is 
in exclusive management of the joint family property, exer- 
cises control ovei the income and the expenditure, and is the 
custodian of the surplus if any The principle upon which 
the right to call foi an account tests, la not that the manager 
is to be looked upon as an agent or a partner , but it is that 
when one of sevei al joint owners receives all the profits, he 
is bound to account to his co-sharers for their shaies of the 
profits, aftci making such deduction as he has the right to 
make, ie., what has been actually spent for the family accord- 
ing to his pleasure But he is to make good what has been 
misappropriated or concealed by him 

In Bhoivani Pmuid v Juggernath , (d) the principles 
firstly , on which accounts have to be taken with a view to a 
partition of joint family propei ties, and secondly , on which 
settled accounts may be ic-opcned, have been clearly ex- 
plained As regaids the fiisl, his Lordship observes, — 


( 6 ) Uma v, Mahabir, 1929 A 854 

(e) Ashrafunissa v Sahdeo, 1929 A 479 see Kamtaprasad v Madhoroo, 
25 N L R 28 1929 N 60 
(d) 13C WN 309 9 C LJ 133 j IC 241 
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“the account which has to be taken of the entire family property in the 
hands of the different members is mainly an enquiry into the existing assets , 
the head of the family cannot in general be called upon to defend the proprirf , 
of the past transactions of the family ” 

Having regard to the position of the manager, the 
ordinary rule followed is, that members are entitled, not to 
accounts of past transactions, but to a division of the family 
property actually existing at the date of partition, except in 
cases of fraud, mistake, misappropriation and the like. With 
respect to the second , the learned Judge observes, — 

“It is well settled that, although the Court is always reluctant to reopen 
an account which has been settled with deliberation and with tolerable fair 
ness, relief will be granted where fraud or mistake is established In Vamon 
v Vadry, Lord Hardwicke ruled that, when an account has been stated 
if ft and or imposition is estiblished the whole shall be opened, but, if there 
are mistakes and omissions, the party objecting shall be allowed no more than 
to surcharge and falsify In other words, ns Lord Hardwicke stated in Pitt v 
Chatmondeley, the onus probandi is always on the party having the liability to 
surcharge and falsify, — ‘for the Court takes it as a stated account and 
establishes it , but if any of the parties can show omission for which credit 
ought to be given, that is a suichars^e, or if anything Is ins e rted that is a 
wrong chaige, he is at liberty to show it, and that is falsification, but that must 
be by proof on his side ” — But — "if the Court is of opinion that errors of suffi 
Cient number and sufficient magnitude are shown, it is not necessary that 
the errors shoun should amount to fraud, if they are sufficient in number and 
importance whether they are errors caused by mist ike or eirors caused by 
fraud the Court has a right to open the accounts ” 

The law has been very clearly explained by the Privy 
Council in the case of Arutlli Potrasu v Subbarayadu , ( e ) in 
the following words — 

“Their Lordships desire once more to repeat the warning they have often 
given against attempting to apply without qualification in India the rules 
applicable to strict accounts between trustees and cestms que trusts that exist 
in this country, because in truth there are a number of fiduciary relationships 
in India^to which these rules cannot in their entirety apply This does not 
mean that breach of established duty should be less severely dealt with in 
India' than in this country, but that there are fiduciary relationships which 
do not involve all the duties which are imposed upon trustees here The 
office of manager of a joint fimily estate affords an illustration of this differ- 
ence In the absence of proof of direct misappropriation or fu mdulent and 
improper conversion of the moneys to the personal use of the manager, he 


(e) 44 M. 6*6 48IA2034CLJ56 26 C W. N 1 41 M L J 33 33 
Pppi, L. R 920 61 I C 690 
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RIGHT TO ACCOUNT 


[C V, S. 6, <?S. V 


case-law, 


Bengal. 


is liable to account for what he received and not for what he ought to or 
might have received if the moneys had been profitably dealt with "( f ) 

Case-law on karta’s liability to account.— Ordinarily 

there can be no smt for accounts against a karta (g) In the 
absence of proof of direct misappropriation or fraudulent 
and improper conversion of the moneys to the personal use 
of the managei, he is liable to account for only what he 
received and not for what he ought to or might have received 
if the moneys had been frofitably dealt with, {h) and he 
would have been more prudent and less extravagant. (/) 
He is not obliged to keep account while the family is joint. 

( j ) He is only to account as to the existing state of the 
property, (6) using his own discretion unfettered in any 
way regarding the management of the family funds, and 
controlled only by his own sense of right and wrong. (/) 
The members of the family have no right to look back and 
claim relief against past inequity of enjoyment of the mem- 
bers or other matters. ( m ) 

Bengal school.— The demand for an account may be 
made even during jointne 3 s by a member desirous to know 
the actual state of the family fund («) Though the co-par- 
ceners of a joint family governed by the Dayabhaga school, 
have their shares defined in the joint property, yet the 
right of a co-paicener to call for an account from the manag- 


( f) 34 C L J 56,63 44 M 656 48I A 280 2380m L R 920 41 M L 
J 33 19 A I J f>2t 1922 P C 71 61 I C 690 See Tammi 

Keddi v Gangireddi, 45 M 281 43 M L J 570 7C I C 337 1922 N 236, 
Nibaran v Nirupama, 26 C W N 517 34 C L J 563 69 I C 476. In 
connection with the subject see the discussion "No difference in two 
schools” in Sec 9 Sub sec. 11 

(?) Jyotibati v Lakshmeshwar, 8 P 818,828 1930 P 230 

(h) Arumilli v Subarayadu, sup/ a 

(t) Suraj v Iqbal, 48 I C 543 5 C L J 676 

(j) Ramnath v Gotunm, 44 B 179,183 21 Bom LR 179 54 I C 115 

(i) Ramabhadra v Vinbhadra, 22 M 47O 26 I A 1C7 3 CWN 533 1 

Bom Ll\ 388, Parmeshwar v Gobind, 43 C 459 20CWN 25 . 33I C 
190 (Final decree by Patna High Court 2 I’ L 1 3C5) this followed in Sn 
Ranga v Srimvas 1, 50 M 866, 87 j 1927 M 801 , Jyotibati v Laksh- 
meshwar, supi a 

(0 Jyotibati v L iVshmeshwar, supta 

(m) Parmeshwar v Gobind, supi a , Sn Ranga v Srinivasa, supra 

(n) Obhy v Pearee, 13 W R FB 75 5 BLR 347 , Sarat Kumar v. Bhola- 
nath, 15 I C 616 15OC 244 
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mg membec Is the same a s laid down by the Privy Council in 
the above case. ( o ) 

Right to account.* — It should, however, be observed Right to get 
that a member of a joint family cannot sue for a share of the " ’ 
profits of the joint family estate, as he has no definite share 
until partition He cannot sue for account against the 
manager (/>) but may sue for partition of such estate, and 
then is he entitled to an account of the assets in his hand. (?) 

But if the head of the joint family does not account for the 

profits, the provisions of the Civil Procedure Code as to mesne profits 

me*ne profits are not applicable to a suit for partition where 

the plaintiff has no specific interest until decree. (?) They 

may, however, he allowed on partition, if the member was 

entirely excluded from the enjoyment of the joint property, 

or if it was held be a member otherwise than as manager 

of a joint family, as when he claims it as his exclusive 

property. ( s ) But a member of a joint family is not entitled 

to claim mesne profit from the managing member who all 

along offered a certain sum of money to the member as his 

allowance, but he refused to eccept as being inadequate. ( t ) 

The Article 120 of the Limitation Act applies to a suit Limitation 
for accounts against a KartA of a joint family. («) 

Sub-Sec vi— GUARDIANS AND MINORS 
Guardian for minor member of family — No guardian No guardian 
can be appointed under the Guardians and Wards Act, of ° f e ™ b n e ° r r 
the propeity of a minor member of a joint family governed 
by the Mit&kshark, if he is not possessed of separate pro- 
perty, ( v ) So also no guardian of the propeity of a lunatic 0 f lunatic 

(a) See Nibaran v, Nirupama, 26 C.W N 517, 528 1 34 C L J 563 i 69 I.C. 476 
{*) See post Sec 11, Sub-Sec 111 

(p) See foot notes (f)fk(j) p 400 (q) See foot note (<*4J note p 345 

(r) Ramnath v. Goturam, 44 B 179 ■ 54 I C. 115 , Tnmbak « Pandurang, 44 
B 621. 

(0 Pirthi v Jowahir, 14 I A, 37 14 C 493 , Shankar v Hardeo, 16 I A 71 
16 C 397 , Bhivrav v Sitaram, 19 B 332 
W Suraj v Iqbal, 35 A 80 40 I A 40 288 17C WN 333 24 M, 

LJ 345 »S Pona L R 456 18 I C 3a 

(u) Biswambar w, Giribala, 32 C L J 25 

(v) Sham v Mohanunda, 19 C. 301 ; Jhabbu v Ganga, 17 A 529 15 

AWN 119 , Chidambara v Rangasami, 41 M 561 FB 34 M L.J 481 45 
IC 90S! Virupakshappa v Nilgangava, 19 B 309 (F.B ) , Kattan v Ram, 

1928 A 447 ; Govind, In th e natta of, 50 A, 709 ; but see Narsi v Schindra- 
nath, 54 B 75 

tf-L-51. 
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can be appointed in respect of interest in the property of 
an undivided Mit&kshark joint family, (w) otherwise, th^ 
interference would have forced the disruption of* the joint 
family against the will of the members thereof. If the. 
minor’s interests are imperilled by corrupt 01 bad management , 
or other cause, the same may be protected by a suit for parti- , 
tion. (x) The undivided coparcencry interest 19 not pro- 
perty of which a guardian, appointed by the Court, can ; 
take care. So a Court cannot appoint one member the 
guardian of another m respect of the joint property, (y) But 
a guardian may be appointed to take care of the fersm 
of such a minor, (s) or of his separate property (a) 

In a case, governed by the Bengal school of Hindu law, , 
it is held that there is no automatic disruption of a joint ^ 
family by the appointment under the statute, of a guardian , 
of the property of a minor, a member of a joint family 
consisting of adult members. ( b )< 

In the case of Ghartb-ullah v. Khalak Singh, (c) Sir 
Arthur Wilson observes — “Jt has been well settled by a long 
series of decisions m India that a guardian of the property _ 
of an infant cannot properly be appointed in respect of the 
infant’s interest in the property of an undivided Mitiiksharfr 
family. And in their Lordships’ opinion those decisions are 
clearly right, on the plain ground that the interest of a 
member of such a family is not individual property at all and 3 
that therefore a guardian, if appointed, would have nothing • 
to do with the family property." (d) - 

But if there be no adult male member in the femily, 
and all the co-parceners are minors, then undoubtedly a 
guardian of their joint estate must be appointed until one 


(w) Parma v Mahadeo, 49 I C 907 {Pat ) 

(t) Mahadev v Lakshman, 19 B 91 , Lekhraj v Dyal, 25 W.R 497 , Damoodar 
« > Senabutty, 8 C 537 , Govmd, In the matter of, S 0 A 709, 712 
0 ) Balbir w Chedi, 85 I C 276 j 9 2«; O 642 
(z) Virupakshappa v Nilgangva, ig'B 309 (FB) 

{a) See Ban amah r Arjun, 36 C W N 769. 

[/>) Hari Mohon “ 0 ’ - - - 
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7 of them attains majority, when the entire estate is to be 
handed over to him as the kartd of the joint family. (J) 
The mother of such minors is their natural guardian m 
’ respect of their separate property ; (/) or of propet ty of 
which they are the sole owners, (g) 

The High Court of Bombay has held that it has got the 
power to appoint a guardian of a minor member's property 
of an undivided Mitaksharii joint family in which there arc 
' other adult members, by virtue of the powers of the Court 
of Chancery being vested m it (7i) The Allahabad High 
Court (*) has similarly expressed an opinion that the 
Calcutta as well as the Allahabad High Courts possess 
similar powers, but it followed the series of ca-^es and pro- 
perly refused to appoint a guardian of the irterest m the 
prdpbrty of such 'an Undivided minor member. The Calcutta 
High Court also entertains the same view. ( j ) 

But whatever powers might have been vested m the 
Various High Courts by the Letters Patent, it is doubtfnl 
' whether in face cf the above Privy Council decision, (£) a 
guardian for the interest of a Minor member of a Mitikahara 
joint family property can be appointed. The Privy Council 
' decision embodies the true spirit of Hindu Law and when the 
Circumstances of a case require immediate appointment of a 
' guardian, a guardian may speedily be appointed after severing 
the co-percenery, (/) effected by the mere filing of suit 
for partition. In a recent decision the Privy Council has 
questioned the propriety of the appointment of a guardian of 
the property of a minor but has refrained from expressing any 
opinion as it was not necessary for the decision of the 
appeal, (m) 


' ( e ) Samdani v Kamalakant, 15 IC 424 (CJ, Ramcbandra v, Krishnarao, 
32 B 252 

(J) Swarath v Ram, 47, A 784 23 A L J 625 89 I C 27 1925 A 595 
{&) Shampuri v Ramchandra, 88 I C 268 1935 N 385 
\n) Narst't> Sachindranath, 54 B 75 
(J) Gobind, Ih the matter of, 50 A 709 

(/) Hare Naram, In re, <0 C 141 1923 C 409 74 l.C 244 v 

(k) GHanb-ullah « Khalak, supra 

(l) Set. ante p 402 foot note (x\ 

( M ) Sri Thakur v Ratan, 35'C WN 841, 846. 
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Parents as guardian. — Except the parents no other 
person has the absolute right to guardianship of their 
children. («) The father is the natural guardian of the person 
and separate property of the sons and maiden daughters (0) 
and after him the mother is the natural guardian But the 
father may deprive the mother of the guardianship of the 
person and separate propeity of such minors by appointing 
orally or m writing another person as guardian, (q) 

Re-marriage of mother guardian.— By re-marriage 
according to the custom of her caste, a widow does not lose 
her right of guardianship (/) though the mother by re- 
marriage forfeits her preferential right (1) The Court under 
Sec 3 of Act XV of 1856 (Hindu Widow’s Re-marriage Act 
has a discretion to remove a mother from the office of guardian 
of the children of her first marriage, but it must be from the 
point of view of the welfare of the infants 

Change of religion of parents. — The conversion of the 
father into Islamism (/) or the mother, («) into Christianity 
would not in itself be a ground for removing fiom the guard- 
ianship, unless he or she acts contrary to the obligations 
which the law imposes upon the guardian, namely, of bringing 
up the children in his old faith 01 that of her deceased hus- 
band, as the case may be. The duties of the natural guardian 
must be ragulatcd by considerations of what should be re- 
garded as best for the interests of the minor. ( [v ) 


(*) Lachmi v Bal train, 39 I C 662 2 Pat LJ 190, Thapmmal v Kuppanna, 
38 M 1125 37MLJ 285 26 1 C. 179 , Emperor v Sital, 42 A 140, but 
Vf S»r j iyi v Subamma, 1928 M 42 (grandfather natural guardian' 

W Ninabhai v Janirdhan, 12 B lit* 

</) Swarath v Rim, 47 A 784 23 A L J 625 89 I C 27.1925 A 595, 
Kaulesn v longi, 28 A 233 , Rangubbai v Gopal, 5 Bom L R 542 , 
Shampuri v R imeh mdra, 88 1 C 268 1925 N I, Ganpat v Mahadeo, 24 
N L R 8 , Sh *m v Diner, 11 L 312 1930 L 497 35 C W N vin 
(7) Del. Nand v An wdman, 43A 213 59 I C 909 , in tfois connections, 
J^imadhiB Rimayamma, 44 M 189 " 62* I C 437 , Budhilal v Morarji, 

M Gang-* * Jh do, 38 C 832 13CLJ 558 15 C W N 579 10 I C 69, 
"ti? 11 a Mihadu, 33 B 107,144 iIC 659, Indi 11 Ghama, I L 146 
51 I C 783 but wc Paiichappa v Sanganbasawa, 24 B 89, 91 
(5) G ing * v ]h do, , Chironji w Pun am, 48 1 C 75 (N) , see ante p. l8> 
(0 Mahomed 1 Kadhib «, 47 I C 817 12 S L R 14 
( n) Dwijapada v Baile \\i, 20 0 W N Gc8, 609 34 ] C 632 
(t) Vembu v Snmvaaa, 23 M L J 638 12 M L f 547 17 I C.609. 
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Guardians other than parents— All persons, other than 
the parents who have absolute right to guardinship,( w) must 
derive their authority from the Court.(^r) But considering 
the habits and custom of the people of the part of the country 
in question, Madras High Court has held that in the absence 
of parents, the the parents, the paternal grand-father is the 
natural guardian. (/) Elder brother is also held to be a 
natural guardian. ( 2 ) 

Where there is no natural guardian alive steps must be 
taken in a proper Court representing the rights of the Crown 
which is paramount to even the parents, to have a guardian 
appointed of a minor ( a ) or a manager of a lunatic. (6) 
In a competition between relations about the appointment of a 
guardian of a minor, the relationship which is nearer m the view 
of Hindu Law is to be preferied. The Couit can, therefore, 
on consideration of the various circumstances, appoint any per- 
son it considcts fit in the interests of the minor, (« c ) The step- 
mother, in the absence of nearer relations is competent to act 
as the guardian of a minor {d) A married sister is not a 
guardian of her unmarried sister, (e) The Court has ample 
jurisdiction to pass such orders as it considers proper in the 
interest of the minor, (/) and so it can sometimes appoint 
joint guardians, (g) 

Appointment of guardian by parents —The father can 
orally or by writing nominate a guardian for his wards, 
execluding even the mother from the office , (h) but his power 
to appoint a testamentary guardian has been doubted. ( 1 ) 

(tv) See Joot tto/e (u) abovt 

(r) Chandu v MuVandi, 26 Pun} LR 120 87 I C 40 1925 L. 503 
(y) Surayya v Subamma, 1928 M 42 

(*) Amar v Saradamayee, 57 C 39,42 33 C W N 690 1929 c 787 

(a) Thayammal v Kuppanna, 38 M 1125 27 M L/J 285 26I.C 179 

(b) Dada v Chandra, 1929 N 93 (c) Lachmi v Balaram, supra 

( d ) Venkitaswami v Muthuswamy, 34 M L J 177 

(e) Punjabraov Atmaram, 87 I C 1018 1926 N 124 

(f) Muran v Sraswath*, 7 L L J 30 1925 L 358 86 I C 226. 

(g) Chironji v Punam, 48 I C 7S(N) 

(A) See foot note (./) p 404 

(t) Venftatraman v Janardhan, 1928 B 8 
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The mother may likewise exercise the power 'of nomination ; 
but she cannot do so by Will (j) though the Court may 
respect her wishes, if expiessed The guardianship is in the 
nature of a sacred trust, and they cannot therefore substitute 
another person in their place during their lifetime (£) j < 
So far as this nomination of guardian of the person and 
separate property of the minor is concerned there te' no 
conflict of opinion as regards the fathci’s power to do so 

But there is difference of opinion as to the testamentary 
powers of the father to appoint the guardian of the minor 
with regard to his interest in the joint family property to 
take effect after the father’s death: The Bombay High 
Court holds conflicting opinions (/) Though this difference 
has been noticed by the same High Codrt, the 1 question has 
been kept open , ( m) but it leans towards the view that he 
has got no such power The Allahabad High Court {ti) 
holds that a father can by Word or writing nominate ■ a 
guardian The Calcutta High Court (o) holds that the 
father has got such power because there is 06 such prohibi- 
tion in Hindu law. The Bombay High Court (p) questions 
the soundness of the reasoning of the Calcutta High Court, 
The Full Bench of the Madras High Court {q) holds that 
the father has got no such power 

No member of a joint family governed by the Mitdkshdra 
school can make a testamentary disposition of his undivided 
interest m the joint family because it is not definite and 
lapses by his death. An undivided member of a joint family 
governed by this school of Hindu law has got no definite 
share in the joint undivided property and hence no guardian 
(/) Venkayya v Venkata, 21 M 401 

(X) Annie Besant v Narayaniah, 38 M 807 41 I A 3*4 18CWN 1089 37 
MLJ 30 20C.LT 353 16 Bom L R 625 13 A L J 1155 24 I C 290 

(l) Hirilal v Mam, 29 B 351, (no such power) ; Mahableshwar v Ramchandra, 
38 B 94 21 I C 3<>o, (possess ivtch power) 

(m) Venkatraman v Janardhan, 52 B 16,30 106 I C 79 1928 B 8. ^ 

(») Deba Nind v Anandmam, 43 A 213 59 I C 909 

(0) Soobah Doorgah v Neelanand, 7 W R 74 
(p) Venkatraman v Janardhan, uipra. 

(?) Chidambara v, Rjngasami, 41 M 561 44 I C 905 , see Subbarayadu v . 

Subbanna, 47 M L J 76s 85 I C 457 1925 M. 371 
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for such interest of a minor member in the joint family 
property can he appointed ( r ) although some of the Courts of 
Indm, jnspite of the above decisions (s) think that the High 
Courts created by the Charter possess such power. (/) 

Therefore, it .cannot be said that a father can by Will appoint 
a guardian of his minor children who are members of an 
undivided joint family with respect to their interests in the 
joint family property. 

Guardianship in marriage —See ante pages 163-167. 

Guardian of married minor daughters.— See page 167. 

Guardian of minor adopted son.— See page 259. 

Powers of guardian — A person filling a fiduciary Powers of 
character like that of a guardian is authorised to perform guardian 
any act which is manifestly for the benefit of the infant, (it) 

In Mrs. (now Dr.) Annie Basant v. G. Narayamah (v) the 
Privy Council thus explains the law. 

"There is no difference in this subject between English and Hindu law. P C view j 
As in this country, so among the Hindus, the father is the natural guardian 
of his children during their minorities, but their guardianship is in the nature 
of a sacred trust, and he cannot therefore during his life-time substitute 
another person to be guardian in his place. He may, it is true, in the 
exercise of his discretion as guardian, entrust the custody and education 
of his children to another, but the authority he thus confers is essentially a 
revocable authority, and if tbe welfare of his children require it, he can, take 
such custody and education once more into his own hands. If, however, 
the authority has been acted upon in such a way as, m the opinion of the 
Court exercising jurisdiction of the Crown over Infants, to create associa- 
tions or give rise to expections on the part of the infants which it would be 
undesirable in their interests to disturb or disappoint, such Court will 
Interfere to prevent its revocation (Lyons w, Blenken,''. (w) 

The power of the guardian appointed by the Court is Court guar- 
dian's 

(r) Gharibullih v Khalalr, 25 A 407 3° I A. 1C5 7 C W N C81 5 Bom. 

LR 478 

(s) Ibui 

(/) See p 403 above 

(u) Lakhmichand v Khushaldas, 18 S L R 230 1925 S. 330 88 IC 116, 

Seth v Binia, 1 N L R 6 6 , Dayaram v. Motiram, 1930 N 21 
(r)38M 807 18CWN 1089, 1117 41 I A 314 27 M L J 30 20 CL J 
253 s 16 Bom L R. 625 12 A.L.J 1155 24LC 290 
(w) Jac 245 O821) 
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more limited than that of a natmal guardian, (x) Similarly 
the power of the testamentary guardian is limited to the 
terms of the Will (y) The natural guardian can without the 
sanction of the Court, alienate the property of the minor 
for the benefit of the minor, but a guardian appointed by 
the Court cannot (s) the father as natural guardian can 
enter into a family settlement ( a ) The natural mother of 
her son given in adoption, may express an intention to 
separate and demand pai tition of the joint property against 
the adoptive father, (b) When the mother was the 
guardian of the minoi appointed by the Court and she 
mortgaged the minors property to satisfy the debt left by the 
minor’s lather, the question whether she acted aa guardian or 
not, does not affect the minor’s liability , it is binding on the 
minor, (c) An alienation made by a guardian, if not legally 
justified, is voidable and not void and the minor on attaining 
majority may elect to stand by or avoid the alienation, (d) 

A contract by the guardian to sell the minor’s property 
for the payment of his father’s debts is not specifically enfor- 
cible. (e) The Pnvy Council has laid down that an onerous 
covenant cannot be imposed by the guardian upon the person 
and pLopeity of a minor, but where the mmoi’s estate would 
be liable but for the interposition of the guardian, an unde 1 * 
taking by the latter of that liability would bind the estate. 
(/) This Privy Council decision did not affect the liability 


( r ) Krishnadhan v Sanyasi, 29,C L J 280 23 C.W N 500 51 I C 597, this 
not touched by P C on appeal, see 49 C 660 35 C L J 498 49 I A 
108 43 M L J 41 24 Bom L R 700 1 20 A L J 409 67 I C. 124 , Krishna 
v Shamanna, 23 M L J Gio, 616 1 7 I C 497 

00 See Sec 28 of the Guardian and Wards Act (VIII of 1890) 

(z) Upendr 1 ’ v Shib, 23CWN 634 52 I C 61G , see Lalchand v Narhar, 89 
IC 896 1926 N 31 , Narayan v Dharma, 1925 N 134 81 IC 173 
fa) Gajadhar v Ludihuman, 1927 P 339 

(b) Jagadish v Sri, 1927 A Co 

( c ) Dayaram % Motiram, 1930 N 21 

(d) Srinivasa v Earappa, 1929 M 856 

(«) Snnatb v. Jotindra, 30 C W N 2G3 89 I C 892 1926 C 445 
(/) Waghela v Sheik, 11 B 551 P C 
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imposed by the Hindu law on a minor.ff) Therefore, so fat 
as the contract by the guardian embodies the personal 
liability of the minor according to Hindu law, it is enfoiceable 
against the minor and so far as the covenant goes beyond 
that liability, it comes under the general rule that a guardian 
cannot bind his Ward by a personal covenant (4) The law 
may impose a liability on the minor to pay a debt but by 
that it does not necessarily follow that a contract to sell his 
property with a view to pay off his debt is binding on the 
minor and specifically enforceable against him, (/) nor is 
a contract for lease of immovable propeity cnfoiccablc 
against the minor (y) A personal liability of the guaidian 
for damage may sometimes arise (4) The equitable doctrine of 
part performance cannot be invoked, although the transferee 
was put into possession by the guardian m anticipation of 
completing the contract, as the minor was no party to the 
contract (/) The position of the dc facto guardian regarding 
the management of a minor’s propeity is the same as that of 
a de jure guardian, so far as his acts were for the benefit 
of the minor, (m) The decisions on this point are not 
uniform and the Bombay High Court, therefore, holds that the 
matter should be settled by a Full Bench («) In case of 
a sale by such de facto guardian, where it is not wholly 
binding on the minor, the remedy available to the latter 
is either first by setting aside the alienation conditionally 
on payment with interest to the vendee by the person 
challenging the alienation , the portion cf the consideration 

(j) Ramajoggayya v, Jagannadhan, 42 M 185 F D 36 M t, J 29 9 L W 
22 9 - 49 I C 872 
(A) Ibtd. 

( 1 ) Ramkrishna r Chidambara, 1928 M 407 , Nageswara v Mandava, 1928 
M 830 , Nripendrachandra v Ekbarali, 57 C 2G8 J 4 C W N 272 1930 
C 4S7. 

(j) Monohar v Tarim, 34 C W N 135 1929 C C12 

6$) Adikesavan v Gurunatha, 40 M 338 1* B , 39 I. C 358 32 M L J 180 , 
see foot note (m) in p 376 supra 
(l) Nageswara v Mandava, supia 

(tu) Ramaswamy v Kasinatha, 1928 M 226 Mohanaund v Nafar, 26 C 
820 3 C W N 770 , see Tapassi v Raja Ram, 1930 L 136 
(») Hanlal v Gordhan, 51 B 1040, 104^ 

Hh-52 


Personal 
covenant 
how enfor* 
ceible, 


specific per 
formance, 


damage, 


part perfor 
manee, 


Position of de 
fm !o,de jure 
guardians 



410 POWERS OF GUARDIAN [C. V, S. 8, S8, vi 


Principles 
to be follow- 
ed 


Mother 
guardi in 


Guardi in 
ad littn 


utilised for the purposes binding on the minor, or secondly, 
by upholding the sale on payment of a further sum with inter- 
est by the vendee to the person questioning the validity of 
the transfer that was not applied for the benefit of the minor, 
or thirdly , by dividing the property in proportion to the bene- 
fit enjoyed by the minor, (o) 

The principle governing these cases and those of the 
female heirs are the same ( p ) The Privy Council in a case 
of a female heir has held that the sale should not be set 
aside merely because a portion of the consideration money 
was not applied for necessity, holding that the real question is 
whether the sale itself was justified by necessity, and if the 
purchaser acted honestly and made due enquiry as to existence 
of necessity, he is under no obligation to see to the applica- 
tion of any surplus, and hence, a decree confirming the sale 
conditionally upon repayment by the purchaser to the plaintiff 
the sum not applied for necessity, is bad in law (q) But in 
case the sale is set aside, the purchaser is entitled to get a 
refund of the sum applied for legal necessity ,{r) and to 
the benefit of section 5 1 of the Transfer of Property Act (s) 

The mother obtained a conditional order for the grant 
of ccttifieatc of guardianship under the Guardian and Wards 
Act (Kill of 1890)., but before the condition was fulfilled 
she alienated a property of the Waid , the act of the mother 
may be deemed as made by her as natural guaidian (/) 

A person purchasing property from a mother acting as 
the guardian of her minor son, can validly set up a plea of 
legal necessity for the sale, (u) 

The powers of guardian appointed for a suit, to receive 
any money or other movable property on behalf of the minor 


(O) Rimiswamv v Kasimth, supra 

(P) Ra,,io v Zaga, 53 B 419, 422 1929 B 251 , Kameswar «> Run, OC 
841 8 I A 8 ; *>ee Ch XII, Sec 5, Sub-sec 11 

(<}) Srikrishan v Nathu, 49 A 149 «!4 I A 79 1927 PC 37 . Naimat 

v Din, 8 L <597 54 I A 211 45 C L J 548 1927 PC 121 , Sura] Bon 
v Sih, 12 C W N. 117 PC 46 C L J 291 , Goun v Jewan, 32 C W N 

257 47CLJ 7 1927 PC 121 

(r) i>et Deputy Com v Khanjan, ’29 A 331 34 I A 72 11C W N 474 
S C L J 444 4 A L ] 232 9 Bom L R 591 17 M L ] 233 
0 ) H arili] r Gordhin, sup>a 
V) Sh im v Uimr, 11 L 112 1930 I 497 
(//) Sheik Muhammad v Ramchandr 1, 90 I C 74 1926 N 179 
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is subject to the control of the Court, even if he happens to 
be manager of the joint family, (V) and Rule 6 of Ordei 32 of 
the Civil Procedure Code governs the case The contrary 
view of the Calcutta High Court (<c/) seems to have been, 
practically, over-ruled by the above decision 

Extinction of power of guardian. — On the mairugc of a 
minor girl, her father who was her guardian till then, ceases 
to be so, and hence, he cannot present a deed executed by her 
after her marnage for lcgistration (r) 

Sub-Sec vu -PROBATE AND LETTERS OF ADMINISTRATION 
See Ch. XVI, Sec. 4, post 

Sec 7— ALIENATION 
Sub-Sec 1— ALIEN ATION OF PROPERTY 
Separate property of member— It should be noted at 
the outset that a member of a joint family may have his 
separate or self-acquired propeity not thrown into the joint 
stock over which he has absolute power of disposal and which 
can be sold in execution of a dcciee. 

Alienation before birth of male issue —A male issue 
becomes entitled by birth to properly which is in actual 
existence at the tunc of his buth 1 e, at the time of con- 
ception (j>) I Ic cannot lay any claim to property which 
had, befoic he was born or begotten, been validly alienated 
by the father (?) or by the step-giand-mother with the 
acquiescence {a) of the father, who had no co-parccncrs at 
the tunc, or if he had, with their consent the ahcnaion 
cannot be impeached by him. (1 b ) The property transferred by 
the grand-father before the birth of the grand-son cannot be 
questioned by the latter, (e) 

(v) Ginesh v 1 uhram, 36 M 295 40 I A. 132 19 I C 515 

(w) Ilarihar v Mathura, 35 C 501 

|r) Narayanan Audilakshmi, 51, M 462 
(y) Khan Ahmad, 1929 L 254 

(a; N irain v Mar, 15 A 57 1 1 1 A L J 941 1 21 I C 830 , Shco v. Juu, 9 I 0 
52 (A ), P irtib v Bohra, 45 A 49 , Gantsh v 1 ulj 9 24 I C C9O 20 M l j 
460, Kamchandra v Mahabir, C'4 1 C 247 P),Naraydnw Dhudibai, 21 
N L K 38 1925 N 299 02 I C 663 , Hitendra v Sukhdev,8P 558, 564 
1929 P 360 , Bali v Sardari, 1929 A 613 
(a} Bhagwan v Ujagar, 32 G. W N 538,543 47 C L J 189 1928 P C 20. 
W Bhola v Kartick, 34 C. 372 n C W N 462 , lsandhai v Nawab,8 O.L J 
285-62 I C 811 

CO Venkataramani v. Subranamia, 1928 M 945 
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Bat it has been held that where “ a Mitaksharit father 
had made an alienation without necessity and without the 
consent of sons then living, it would not only be invalid 
against them but also against any son born before they had 
ratified the transaction, and no consent given by them after 
his birth would lender it binding upon him.” (<■/) If the son, 
during whose life-time the unauthorised alienation is made, 
do not contest it within the time allowed, it will be barred 
by limitation also against the after-born sons ( e) 

Father’s power of alienation with inspect to immovable 
property apply equally to tiansfeis of movables, (/) 

Family property —Although the female members of a joint 
family aie entitled to certain rights in the family property, 
yet as their nglit is imperfect and they hold a subordinate and 
dependent position, the male members alone have the right 
of managing and dealing with the property. When, therefore, 
alienation of any propeity becomes necessary foi a pur- 
pose affecting the whole family, the male members are 
competent to effect the same, and they must all join in the 
transaction in order to be bound by it But if some of them 
are minors, then those that arc adults ate competent to make 
the neccssaiy transfer But a transfer by all the adult 
members will not make it binding on the family when theie 
was no necessity (g ) It is already sccn(//) that the manager 
also may alone make an alienation with the express or 
implied consent of the other adult members, such consent 
being implied m a case of urgent necessity when it would 
be impossible or extremely inconvenient to obtain express 
consent, f t ) The assent to alienation given by some mcm- 

(d) Haem Mill v Abuu, 17 C W. N 280, 283 17 C L J 38 18 I C 625 , 
see Bunwan -- D lya 13 L W N 815, 822 1 I C G70 , lulshi v Babu, 33 A 
“54 ** A LJ, 713 10 I t 91.8 , but see Chuttan v Kallu, 33 A 283 1 8 
, < L J *5 SIC 719, Soundararajan v Saravana, 30 M L J 59^ 34 
1 C 794 

(») Lacsmi V. Kish m, 38 A 14 A L J. 25 1 33 I C 913 
(/; Bankey v Nattha, 1923 A 199 
(i‘) Salamat v BhagWJt, J930 A 379 
(A) See p 379-381 

(«) MUer v. Rang,, 12 C 389 , Kaiam v Ram, 1935 L. 468, 
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bers of the family to the manager is only evidence of 
necessity (j ) But attestation of sale-deed does not conclu- of deed 
sively establish existence of necessity (k) 

The Patna High Court has held that when one branch 
of a joint family who always represented that branch, p resump 
boriowed money fer the purposes of the family, the presump- tl0n 
tion is that such members had authority to borrow (/) In 
another case, the same High Court, has held that any 
member can deal with joint family in times of disticss and 
family necessity (//*) The same High Court has again 
held that a member other than the managing member, may 
alienate family property for necessity and has propounded 
a too btoad proposition, viz , “m the case of every tran- 
saction relating to joint family the presumption is that 
although the transaction may be earned on m the name 
of one or another member of the family, it is a family 
transaction, and the member m whose name the tiansaction 
is carried on represents the joint family ” («) 

The managers of a joint family trading or money-lending j n carrying 
business are the accredited agents of the family, and autho- trade 
rised to pledge ita credit for all proper and necessary purposes 
within the scope of the agency, (<>i and to represent the 
family in suits brought or mortgages executed by them in that 
capacity The father of the family has the power of alienating 
the whole pi operty foi the payment of his debts which the 
sons are held bound to pay (/) But he cannot legally revive 
atime-baired debt and bind the family propeity to secure its 
payment, (q) 

(j) K ilka v Gangi, 12 O L J 306 8S I C 127 1925 O 435 

(i) Sli N ith » J lg innath, 52 A 391 1930 A 292 

(0 Indcr v Bidyadhar, 5 Pat LJ 744 (Jo I C 282 1921 P 107 

( m ) Dhmufe v Kambrich, 1 P 171 igj2 p 553 

(n) Ram v Tanak, 1928 P 557 

l<0 Dalilat v Mehr, 15 C 70 14 I A l87,Sheow Saheb, 20 C 453 , see pp. 

356. 357 ante 

(J>) Nanomi v Modhun, 13 C 21 13 I A 1 , see Chandradeo v Mata, 31 A 176 
(KB) CAL J 353 iIC 479. 

(q) Dahp v Kundan, 35 A 207, 209 18 I C 736 II A.LJ 244, in this 
connection see Naro v Paragauda, 41 B. 347, 353— 3 , 1 9 Bom, L.R. 69.39 
1 C 23 , see post p 463. 
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Alienation of family property by manager.—^ Sec. 6, 
Sub-Scc. ii, supui. 

Legal necessity for valid alienation —See Sec. 6 , Sub- 
Scc 111 wpta 

Alienation in excess of necessity — Sec See 6 , Sub-Sec. 
iv supm , "Alienation by managei in excess of necessity” and 
"Remedies of parties when alienation set aside ” 

Effect of alienation by manager without authority. — 
See Sec 6 , Sub-Scc 11 sup) a. 

Pre-emption right of Hindus. — See Ch. XVI, Sec 2, 
Sub-Scc. 111. 

Sub Sec ii— ALIENATION OF UNDIVIDED INTEREST 

Alienation of undivided co-parcenary interest of a 
member. — The membci s of a joint family governed by the 
Alien ltion Mitakshara hold the joint propci ty as joint tenants and not as 
divided tcnants-m-common as in the Bengal School The Mitakshara 
aUowed n0t theory of the tenure of joint property by members of a jomt 
family, is, that each co-parccncds right extends to the whole , 
whereas the Dayabhaga doctrine is, that each member’s right 
extends only to the share to which he would be entitled on 
partition, and not to the whole From thc-.c theoretical con- 
ceptions of the natuic of joint right, imp irtant legal consequen- 
ces are deduced by the two schools According to the 
Mitakshara, one member cannot alienate his undivided intciest 
in the family piopeity, 101 he has no definite share in it , and 
when he die Mils interest passes by survivorship, for he has 
no specific defined shaie such as might be claimed by the heirs 
of his separate pi operty The Pi ivy Council has explained 
P C view that the join! family piopcrty “cannot be the subject of a gift, 
sale or mortgage by one co-parcener except with the consent, 
expiess or implied, of all the other Co-pat cencrs. Any deed of 
gift, sale or mortgage gi anted by one co-parcener on his own 
account ol 01 ovci the joint family property is invalid , the 
estate is wholly unaffected by it, and it stands entirely 
free of it,” ?) 

(r) Sihutf Bhup, J9 A 417 44 I A 12O 15 A L ] 437 21 C WN 698 a 6 
CLJ I 19 Bom LK.458 $3 ML I. 4 39 I C 280 thu approved Chet 
Ram v. Ram, 44 A 368 49 I A 228 21 A L J 114 27 C W N 150 37 
C.L J. 79 24 Bom L R 123 43 M L.J 98 67 I C. 569 192a P C 247. 
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So a member cannot create a charge on the joint family 
property so as to survive him , (j) but he can, with the con- 
sent of all the co-shares, mortgage or charge the share to 
which he would be entitled on a partition of the joint family 
property, (t) But a father who is a co-sharer with a minor 
son cannot give such a consent foi his minor son. ( u ) 

But the Diyabh&ga controverts these doctrines by setting 
up a different theory of co-ownership as stated above, and 
maintains as incidents of this theory, that a single co-sharer, 
is competent to deal with his undivided share, and that such 
share docs not pass by survivorship, but devolves on the heirs 
succeeding to his separate property 

The member* s power of alienating Jus undivided interest 
is different m different Provinces — 

In Bombay Madras, the Central Provinces and Berar— 
the strict ante-alienation rule of the Mit\kshar& has been 
departed from, and it has been held that a co-parcener can for 
valuable consideration, sell, encumber, or otherwise alienate 
his interest m undivided family propeity ,(v) though it can be 
challenged that the transfer was not for valuable consideration . 
(n>) But colourable conveyance, intended to prejudice the 
interest of a member without any real object to transfer either 
for consideration or for necessity, is not binding on the family, 
(x) Hence specific performance of a contract to sell by a 
co-parcener of his share m the family property is maintainable 


Charging 

undivided 

interest 


Dayabhaga 

doctrine 


Rule not 
uniform 

Bom , Mad , 
C P,& 
Berar, 


(s) Jwala v Maharajah Protap, 1 Pat L.J 497 37 I C 184 

(t) Seth Lakshmi v Anandi, 43 C L J 513, 520 (PC) 

(it) Subbarami v Ramamma, 43 M 824 

(v) Vasudev v Venkatesh, 10 B H C R 139 Virasvami v Ayyasvami, iM 
HCR 471, Ranga v Ganapa, is B 673 , Shivaji Vasant, 33 B 267 10 
Bom L R 778,Panduw Goma, 43 B 472 21 Bom LR 213 50 I C 
765, Aiyyagan v Aiyyagan, 25 M 690 F B , Nanjundaswami v Kanagaraju, 
42 M 154 36 M L J 242 , Narayan ih v Kadigar, 5 I C 826 7 M L 1 1 16 , 
Bhojraj v Nathurrm, 37 IC 498 12 NLR 161 The law applnd tn 
Bombay , Madras and the Central Provinces has been recognized by the Privy 
Council Balgobind v Narain, 15 A 339,351 20 1 A 116,125, Lakshman 
v Ramchandra, 5 B 48, 62 7 I A 18', 195 affirming I B 561 , Suraj Bunsi 
v Sheo Persad, 5 C 148,166 4CLR 226,234 61 A 88, ici- 2, Pandu v 
Goma, 43 B 472 50 I C 763 21 Bom LR 213 , Kissanlal v Nathu, 16 N 
L R 131 56 I C 44 , In Berar, Ramkisan v Abdul, 24 N L R 18S 32 C 
WN 1149 4 s C L J 570 1928 PC 165 

(w) Muthusamy v Palani, 1927 M 950 

(*) Krishna Reddi v Gandaa iram, 32 C W N 3 P.C 
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but not for his interest in any specific property. (/) The 
Madras High Court, following some decisions of the Calcutta 
High Court (.s) in cases governed by the Dkyabhiiga school, 
has held, in a case where the co-parceners held the property 
as tenants-m-common, that a suit for partition of a specific 
property of joint family is maintainable.^) A purchaser can 
compel the co-parceners of his vendor to make a partition 
inter se, (6) of the joint family properties and get the share 
in the specific property, if possible, but cannot get joint 
possession (c) An alienee cannot claim a partial partition of 
the joint property against the other members {<{) But the 
creditor can not ask for partition m the same suit in which he 
wants to enforce his mortgagees When, however, an 
agreement was entered into by the managing member to sell 
the family property which is not binding on the other 
members no specific performance of the contract will 
be allowed even against the share of the managing 
mcmber.(/) 

In Bengal, Behar & Orrissa, the North Western Pro- 
vinces, Oudh and the Punjub — the ante-alienation doctrine 
of the Mitkksharii is stictly followed so far as voluntary aliena- 
tion by a co-parcener, of his undivided interest, is concerned. 
The question was considered by a Full Bench of the Calcutta 


(y) Subba v Venkatrami, 3 51 M 1187, 1191 2 6 IC 983 and Manjaya v Shan 
muga, 38 M 684 26 MLJ <576 22 I C 555 dissenting from Nigia hv 
Venkatarami, 37 M 387 26 M L J 576 15 M L T i 85 , Maharaja of 
Bobbili v Venkataraimnjulu, 39 M 265 16 M L T 181 27 M L I 409 

25IC5S5 J 

(z) Radhakanta v Bipro, 1 C L J 40, Syed Hobibarv Ashita, 12 C WN 640 
Uma v Benode, 34 C 1026 

(a) Harknstm v Venkata Lakshmi, 34 M 402 5 I C 491 20 M L J 323 

( b ) Dhulabhai v Lala, 46 B 28 23 Bom L R 777,641c 115 1922 B 137, 
Subba v Krishnamachan, 45 M 449 42 M L J 372 1922 M 112, Mohan- 
lal v Tek, 18 IC 826 9 NLR i8,Nanhusaov Ganapati, 53 I C 231 
(Nag) 


(V) Pandu v Goma, 43 B 472 21 Bom L R 213 50 I C 765 

(d) Padala v Madavarapa, 12 I C 408 (M ) 

(e) Lalchand v Balkrishna, 15 Bom L R 944 (Note) 21 I C 689 


) 1 Nagiah v Venkatarama, 37 M 387 15 IC 623, disagreeing from 

Kosuri * Ivalury, 26 M 74 12 M L J 400 and Snnivasa v Swarama, 32 
“ g™* r/ pathsa ^f'^ 7 M 401 22 MLJ 247 C1912) 

MWN 87 13 IC 47 * > Subba v Venkatarami, 38 M. 1187, see also 
Poraka <1 Vadlamud., 33 M 359 20 M L J 328 5 I C 79 see Section 

15 Specific Relic* Act * 
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High Court in the case of Sudaburt v Fvllbash (g) and it 
was held that a member of a joint Hindu family governed by 
the Mit&ksharii law, has no authority to mortgage his undivided 
share in a portion of joint family property, in order to raise 
money on his own account and not for the benefit of the family. 
In the case of Balgobind v. Nurain , the Privy Council has 
laid down that under the Mltcikshark, as administered by the 
High Courts of the North-Western Provinces and Bengal, an 
undivided share in ancestral estate, held by a member of a 
joint family co-parcenary, cannot be mortgaged by him on his 
own account without the consent of his co-parceners (Ji ) This 
has been adopted by the Patna High Court ( 1 ) So also in a 
case from Oudh, the Judicial Committee has held that a 
nephew was entitled to recover fiom a purchaser from his 
uncle the latter’s undivided shaic after his death, which had 
been sold without the former’s consent (y ) The same view 
is held in the Punjab ( k ) Hence, the specific pei formance 
of a contract for lease by some members of an undivided 
Mitkkshara joint family cannot be enforced ( / ) 

When an alienation of a co-parcenery property is set aside 
on the ground that it was not for legal mecessity nor for 
payment of anticedent debt of the vendor, his son is entitled 
to a decree without any condition being imposed upon him for 
the repayment of the consideration money to the vendee (/i) 
An alienation of undivided share of a co-peicenci m a 
MitiikshariY joint family in these pa«-ts of the country is 

(g) 12 WS FBI, see Sheik Abdul® Jadunandan, 18 C L J 344, Janaki 
v Jammi, 22 I C 612 (C ) 

(h) 15 A 339 20 1 A 116, see Sahu v. Bhup, 39 A 442 21 CWN 698, 

702 26CLJ 1 . 44 I A 126 33 M L J 14 19 Borp I<R 498 39 1 C 
280; Jogi v Ganga 21 CWN 957 PC 42 I C 791 , Kali Sankar v 
Nawab, 31 A 507 , Tulshi v, Babu 33 A 654 10 I C 908 8 A L J 733 , 

Muktabal v Haran, 6 I C 841 7ALJ 783, Budh v Kawal, 19 IC 
430 lA ) 



(/) Madhu v Mehrban, 18 C 157 17 I A 194, see Srikrishna v Lakhpat, 

3QIC 287 4OLI 73 a/so Dukhi v Sarju, 1928 0 113 
(*) Piare v Ram, n I (J 443 112 P W R 1913 , see Daya Ram v Harcharan, 

8 L 678 

(I) Jadu v Abdul, n I C 892 (C ) 

(l 1) Daya Ram v Harcharan, 8 L 678 
H. b -S3 
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void, {m) except those within the jurisdiction of the Allahabad 
High Court where it is voidable (wi) But an “agreement by 
members of an undivided family to hold the joint property 
individually m definite shares, or the attachment of a member’s 
undivided share in execution of a decree at the instance of his 
creditor, will be regarded as sufficient to support the alienation 
of a membei’s interest in the estate or a sale under the execu- 
tion”. («) Although a private alienation of a co-percener's 
mteiest is not legal, yet a creditor m execution of a simple 
money decree can sell his interest ( ni ) But the purchaser is 
not entitled to joint possession but to sue for partition. ( 0 ) A 
coparcener can alienate his undivided interest in the joint 
family propeity during a “season of distress.” ( p ) 

When joint family property is tiansferred by one member 
to another member, the letter cannot maintain a suit for 
declaration that the property is not liable to attachment and 
sale against the holder of a decree against his transferrer, (q) 
Involuntary sale in execution before death.— Upon 
the same principle of equity, is founded the doctrine settled 
by judicial decisions that the undivided co-paiccneiy interest 
of a member in the joint propeity may be seized and sold m 
execution of a degice against him for his personal debts , (r) 
but the interest in the undivided ancestral money-lending 
business cannot be attached in execution of a decree against 
him peisonally. ( s ) A Hindu is bound, not only legally and 


(m) Lachhman v Sarnam, 39 A 500, <504 44 I A 163 15 A L J 584 21 
C W N 990 33 MLJ 39 19 Bom L R 646 40 I C 284 25 C L J 
97,101 , Barm V Rup 11 IC 654 (A ) but see Debi Prasad « Sheo, 
21 I C 581 (OJ . Sahu v Bhup, supra, this approved in Chit Ram v 
Ram, 44 A 3)8 49 I A 228 21 A L J 114 27 C W N 150, 153 37 
CL] 24 Bom LR 1231 43 M L R 98 67 I.C, 5C9 1922 P.C. 247 

Shambhu v, Nand, 58 I.C. 963 2 3 O.C, 284, 

(ml) Madan v Chiddu, 53 A 21 , Madan v Gajendrapal, 51 A. 575, Jagesar 
v Deo Dat, 45 A 654 

(n) Madhov Mehrban, 17 I A 194 18 C 157 
(hi) Madan v Chiddu, supra 
(0) Medniv. Nand, 2 Pit a 85 

( p ) Thakurji v Nanda, 55 I C 3*7 2 U P L R 120 ("A ) See Thakurji v 
v Nanda, 6s I C 546 43 A 560 

(q) Ram v Mathura, 19 A L J 299 60 I C 895 

(r) Deend ay al v Jugdeep, 3C 198 4 I, A 247, Rai Balkishen v. Rai Sit» # 
7 A 731 , Bailur v Lakshmana, 4 M. 302 

CO Umraosingh v Suganchand, 10 N L R 17 23 I C 156 
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morally but also religiously, to pay off the debts contracted 
by him , he is also m a position to pay when he has an 
interest in joint family propeity, provided that interest be 
severed by partition from that of his co-parceners, — but not 
otherwise , the severance again depends entirely on his will, 
for partition may take place by the desne of a single co- 
sharer , the debtor therefoie, ought to have come to a parti- 
tion, and applied his share to the payment of his debts , he 
cannot in equity and good conscience, be permitted to defraud 
his Creditors or to escape his liability undei a contract (f) by 
choosing to continue joint, and to enjoy the same • Ins un- 
divided co-parcenery inteicst, therefore is allowed to be seized 
and sold in execution of a money-decree against him, and the 
purchaser is entitled to get his share on partition. But this 
can be done only during the debtor’s lifetime, and the interest 
must be attached before his death, otherwise the right by 
survivorship would opeiate and defeat the c, editor’s equity, (m) 
An attachment before judgment will not opeiate to defeat the 
right by survivorship if the debtor dies after decree but 
before the application for execution is made t (v) but it has 
been held in Madras that if the debtor dies after decree "but 
before sale, it will defeat the acciual of title by survivor- 
ship.^) But a compulsory and involuntary sale in execution 
of a deceased member’s shaic attached befoie his death is 
taken to opeiate as a partition, in so far as regards the 
division of interest, and the purchaser is entitled to what the 
debtor would get if a partition were then made ; though 
partition, in so far as it means division of possession, may be 
effected by a suit subsequently brought for the same. ( x ) 
Where joint family property has been takeii possession of by 
the purchaser in execution of a collusive deciec against some 

(() S idasiva v Hajee, 44 MLJ 39J 37 C L J <509, 599 72 I.C 48 1922 
PC 397 

(u) Surajbunsi v Sheo Persad, 5 C 148 , G I A 88 , Madhu v Mehrban, 18C 

157 17 I A 194 , J igritdis v Bhigisao, 28 I C 3G2 11 NLU 45 ■ 

Jaganalh v Shann, 18 I C 819 (C ) 

(v) Subrao v Mahadevi, 38B 105 15 Bom LK 848 21 IC 310 

(w) Muthusami v Lhunnmmal, 24 I C 320 26 M L j <17 , Thadi v Moola, 
24 I C G67 16 M L T 123 , ( 1914) M W N 733 

(c) Hardi Narain v Ruder, 10 C 626 11 I A 2 6, 
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may set 
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R.89, C.P C 


Interest of 
transfaree 


If variable, 
Madras, 


Bdmlny 


co-parceners, the other co-pai cenei s cannot recover the whole 
property but their share in the property (/) 

When the share of one brother is sold in execution, 
another brother can apply under Order XX f, rule 89 of the 
Civil Procedure Code, to set aside the sale on depositing the 
amount payable under the rule, as he is a person interested m 
the property sold (z) 

Rights of purchaser of undivided share —It is already 
said that the interest of a member is liable to variation 
according as existing co-paiceners die or new co-parccnfrs 
are born, until it is adjusted by partition, but a Full Bench (a) 
of the Madras High Court, disagiceing with a previous Full 
Bench decision, has laid down, that “ the alienee is entitled 
to the interest alienated, and that such inteiest would neither 
be diminished by an increase, nor increased by diminution m 
the number of co-sharers ” The Bombay (Jb) High Couit 
has follovVed the principle laid down by the above Full Bench, 
and has to some extent held a different view than that 


Right to 
fsdeem 


expressed in a pievious case of the same High Court. ( c ) 
In case of a sale of the complete undivided share of a co- 
parcener, a division in status takes place and the alienor 
ceases to be a member of a joint family (</) The Madras 
High Couit seems to be not unanimous on this point {&) A 
purchase* is not entitled to mesne profit from the date Of his 
purchase from other co-paicencrs (/) 

When both the brothers mortgaged a specific item of their 
joint piopcrty and subsequently one of them sold his interest 
in that item to the mortgagee and the other brother sold his 


i ntere st to t he pla i ntiff, the plaintiff canno t claim to redeem 
00 Nadh ununi v Appu, 48 1 C 799 (M ) 

(0 Rimchandra-i Srimvaaam, 51 M 24O 
00 Chinnu v Kalimut.hu, 95 M 47 F B 21 M L J 24G 9 I C 59G 
(b) Naro v PaCagauda, 41 B 347,353-5 19 Bom LR Cg 39 I C 2j 
CO Gurulittgapa v Nandapa, 3i B 707 , 805 

(d) Soundafaranjan v SaraVana, 30 M L J 592, 59G 34 I C 794 , Soundara- 
fanjan v Arunachalam, 39 M 159,172 KB 29 M L J 81G, Srinivasa v 
Krishrniamy, 15 I C 354 11 M L 1 312 

M Bobbili, Maharaja of Venlcatiramimulu, 30 M 26s, 258 27 M,L T. 400 
35 I C 585 , Ganesh v lulja, aGMLJ 4G0 24 1 C 696. J ^ 

(/) 39 M 26s, 
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the whole pioperty and compel the mortgagee to sue for 
partition, but can ledeem only the interest purchased by 
him. (g) So also when the mortgagor’s mtei est vested in 
three brothers, members of an undivided family and after- 
wards two of them agieed to sell the entire propeity to the 
mortgagee in possession, the third brother cannot claim to 
redeem the entire mortgage but his one third share. ( h ) 

The purchaser, who is a stranger to the family, at an Not entitled 
execution sale of undivided co-parcenary intei est in a dwelling po^ession 
house of a member of joint family, is entitled to delivery 
of possession by partition in execution proceeding or to have 
his remedy by a separate suit for partition , but he is not 
entitled to joint possession , (i) nor is he entitled to separate 
possession without partition (J) The same view has been view followed 
held by the Calcutta High Court m a recent case governed in BengaI 
by the Bengal School of Hindu law. tk) 

In allotting the shares in a partition ,uit the Court should, sptofitd pro 
as far as possible, allot the alienated lands to the share of the teTon* pvti* 
alienor so that the alienee may remain in possession of the l ° d *' e ' 
same. (J) But it would be unfair to allot the whole of the 
immovable property to the vendoi’s share and the outstandings 
of the estate to the other member notwithstanding that the 
values of the shaics are thus equalized. („t) 

In a suit for partition of a dwelling house of an undivided Other co- 
family at the instance of the transferee, any member or enforce'sale 

members of the family may exercise his or their right to buy of 
11 it f i »» * house to 

that share under the provision of Section 4 of the Partition him 
Act. («) 

Cf) Gimpathiu Becru, 19.27 M 1039 
(A) Ramappa v Ycllappa, 52 B 307 

C») SeC 44, Transfer of property Act (Acr IV of 1882' , Bal tji v Ganesh, <; B 
499) Kota v Khetra, 3« M I .J 275 37 1C iG8,RIediuv Nand, 2 Pit 385, 

Par.du v Goma, 43 B 472 2lBom ER 213 30 1 C 7651 see Madatt v 
Chiddu, S3 A 21 , Kamtaprasad v Madhorao, 1929 N Go 25 N,L R a8 
(j) Mamuji v Dalpat, 1928 N 37 

(A) Girija v Mohim, 20 C W N 675 ; but see Rajant v Ram, 10 C 244 
(!) Veerasamttf Sivagurunatha, 21 L W. ill 85 I C 234 1925 M, 793, Narayan 
v Dhudabai 21 N L R 1925 N 299 • 93 I C G63. 

(m) Varadarajulu v, Velayuda, 22 L V/ 230 , 90 I.C. 743 1925 M. IlCo. 

( n) Act IV of 1893 
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Position of vendor co-parcener —It should, however, 
be observed that the co-parcener docs not become divested of 
his status as a member of the joint family, by thfe mere sale 
of his undivided co-parcenary interest for value , nor can the 
purchaser have the status of a member of the family, so as 
to become benefited by survivorship on the death of a member 
without leaving male issue. Hence it appears that although 
the vendee may be a loser by birth of a member before 
partition is carried out by him, still the vendor is to be 
benefited by the death of a co-parccnei . ( o ) But these questions 
that arise by reason of the dcpaituie from the Mit^kshara 
law and introduction of innovations destructive of the joint 
family system, are beset With considerable difficulty (/) In 
Bombay aud Madras it has now been held that the interest 
of the alienee is not liable to such variation (q) 

Sub-Sec lii— GIFT 

Affectionate gift *— The father of a joint family is 
competent to make a gift of small portion of the property 
out of affection in favour of a male or female member of the 


family, (a) and this has been held allowable in favour of 
daughter but not of widow or mother , ( [t ) and not m favour 
of one who is not a near relation (u) But he cannot alienate 
not large, an y considerable portion by way of affectionate gift to the 
members of the family, {v) even within the limits of his 
not his shart share, (re) A gift of the whole ancestral estate by a sonless 
proprietor to his married daughter for past and future services 
(o) Guruimg tpa v Nondapa, 21 B 797 

{p) Aiyyagarl v Aiyyagari, 25 M. G90 B ) , Bith il v Nand, 23 A 10J 
(q) Chinnu v K ilimuthu, 35 M 47 F B 21 M 1 J 24O 9 l C 595 , Naro 

v Paragauda, 41 B 347,353-5 19 Bom L R 69 39 I C 23 
(*) See, post Sec. 12, (2) and for general discussion on gifts, see, Ch XVI, 
Sec 3 

(s) Bachoo d Nhnkorebai, 31 B 373 34 I A 107 11 C W N 7C9 6 CL] 

1 17 MI J 343 9 Bom LR C 4(1 on appeal from 29 B 51 6 Bom 

I R 2C8 , H inmantipa v Jivubu, 24 B 549 2 Bom LR 478 , Vettoi 1 
v I ooch, 22 M 1 J 321 13 I C 474 , Sundararam ivya v Sittamma, 35 M 

628 21 M.L J f95 10 I C, 5<5 
(it Subbai’ Adtmmi, 47 M L J 4C5 , 8j I.C 72 1925 M Co. 

(u) Uman Mahabir, 1929 A 854 

(v) Kamaksbi v Chakrapany, 30 M 452* 17MI J 405,Pitra v Srinivasa, 
40 M 1123 32 M,L J 304 40 IC. 118, see in re Subba 30 1 C. 781.3 
LW 754 IM) 

(k>) Subba v Ademma, see above 
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is not supported by custom in Nawan Shahr within Jullundur 
in the Punjab ( x ) 

Gift In favour of volunteer.— Although on grounds of 
equity, the strict ante-alienation doctrine of the Mitakshara 
has been departed from in Bombay and Madras, in favour 
of purchasers for value, whom equity regards with consi- 
derable affection, yet equity does not thus act in favour 
of volunteers. Accordingly, it has been held that a Hindu 
cannot make a valid gift of his interest in undivided property, 
(y) such gift is void and cannot prevent survivors from 
taking the share (s) A gift of family pioperty to a co- 
parcener by the members of a joint family for the performance 
of the Sraddha of a deceased sonlcss member of the family 
is valid, (a) so also a gift by the manager of the family 
property to a diety on the occasion of the performance of 
religious obsequies is binding on the family ( b ) 

Similarly, a gift to a near relation of a reasonable portion 
who has some sort of moral claim, is binding on the members , 
but the quantum of the gift varies according to the nature 
of relationship (r) The manager of a joint family cannot 
make a gift of a part of the immovable pioperty of the family 
to a person who is not a near relation nor when the gift was 
not for pious purpose or spmtual benefit, even though he 
was under deep debt of obligation to the donee, (d) A gift 
of one eighth share of the whole property by the father to a 
Brahmin who is richer than the former, is not a reasonable 
portion for a charitable purpose and is not binding on the 
family (e) 


(x) Dhanna v Nami, 10 L G76, 678 

(y) Sea Krishno Reddi v Gandavaram, 32 C W N 3 P C. 

(*) Babu v 1 imrm, 7 M 357 (F B ) , Ponnusami v Thatha, 9 M 273 , 
Virayya v Hanumanta 14 M 459 , Lakshman v Ramchandra, 5 B, 48, 
61 7 I A 181 affirming 1 B 461 , Visilakslu v Mahalinga, 8 M L T 
200 7 I C 8oo , Chinnaya » Collector 8 MIT 290 8 I C 391 , Aiyavier 
v Subramania, 32 M L J 439 

(a) Bagirathi v Bagirathi, 50 I C 597 25 M L T 358 (igig) MWN 


35°, 

(b) Ramlinga v Sivachidambara 49 I.C. 742 . 36 M L J 575 25 M,L T 253 . 
9LW 224 

(c) Mukundrao v Wamanrao, 1927 N 97. 

(d) Uma Shankar v Mahabir, 1929 A 854 
0) Sohan v Peare, 1929 A 865 
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Voidable, A gift, made by the father, on his own behalf and on 

behalf of his minor son, is voidable at the instance of the 
minor son and not ab initio void. (/) 

Sub Sec iv- WILL ** 

Undivided Devise of undivided interest —A testamentary gift also, 

be^evised? °f the undivided interest stands on the same footing as a gift 
inter vivos. For, as regards testamentary power, it is now 
settled law that no Hindu governed by the Mitdkshark can 
make a testamentaiy disposition of his undivided interest m 
the joint family property, which interest passes, on the 
moment of his death, by survivorship, to the surviving male 
members so that there is nothing left on which his Will can 
operate (g) 

The father of a joint family can, with the consent of his 
adult sons and with the consent of relations who are 
interested in a minor son, bequeath a reasonable portion of 
ancestral property to his daughter, (//) but not his entire 
share. (0 He cap, in any case, bequeath his self-acquired 
property. ( J ) But a Will made by the father bequeathing 
certain family property to his widow for her mainteance, is 
inoperative as against the son ik) So also a bequest 
by the adoptive father, even with the consent of the adopted 
son, is invalid (/) The father cannot exclude the son 
by a Will to defeat his right of survivorship, (m) But 
there is an obiter of the Madras High Court in 
which it is held that a statement in the Will to the effect 
‘I want to get m> self divided and want to execute the Will 
P.C View, may be effective. («) The law on the subject has been 
explained by the Privy Council in the case of Lahshman 
Dada Naik v. Ram C hand) a Dada Naik, thus. — 


(/) Sheo Ghiil 301 v Badri, 19 I C 560 1 1 A L J 798 

(**) For general discussion, set Ch XVI Sec 4 specially Sub-Sec, 111 

(g) See Deivachila e Venkatachariar, 49 R1 L J 317 1925 M 46 88 I C 967 

(h) Patra v Srinivasa, see above 

(1) Bhikhabhai v Purshottim, 50 B 558 1926 B 378 

(j) Tavva v Ranga, 1929 M 785 

(It) Subbarami « Rammamma, 43 M 824 5 9I C. 681 

(/) Shivram v Ramknshna, 1930 B 59 

(in) Tara Singh v Ram, 1928 L 499 

(n) LaJtshjnapima v S.eeramalu, 1927 M 1066. 
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^ 'w\W, V| it as a disposition of the one-third undivided share in 

the property to which the father was entitled in his lifetime The argument 
is founded upon the comparatively modern decisions of the Courts of Madras 
and Bombay, which have been recognised by this Committee as est ibludung, 
that one of several co-parceners tns, to some extent, a power of disposing of 
his undivided share without the consent of his co-shares 


“ Those cases have established that such a share may be seized and sold 
In execution for the separate debt of the sharer, at least in the lifetime of the 
judgement-debtor, and that it may be also made the subject of an alienation 
by a deed executed for valuable consideration The Madras High Court 
has gone further, and ruled that an alir nation by a gift or other voluntary 
conveyance, ttiier vivos, will also be vdid against the non assenticnt co 
parceners And assuming' this latter proposition to be 1 iw, the learned 
Counsel for the apellant has insisted, that it follows as a necessary conse- 
quence, that such a share may be disposed of by Will, ber msc the authorities 
which engrafted the testamentary power upon the Hindu law, have treated 
a devise as a gift to take effect on the testator’s death, some of them affirm- 
ing the broad proposition that what a man can give by act inter vivos he 
may give by Will, 

“To this argument there are two answers, Their Lordships have to apply 
to this case the law as it is received at Bombay The decisions of the High 
Court of Bombay have ruled that|d co-parcener cannot, without the consent 
of his co-shares, either give or devise his share , that the alienation of it must 
be for value , and if this be law the whole argument in favour of testamentary 
power over the undivided share fails 

“ Again, the High Court of Madras, though admitting that a co-parcener 
can effectually alienate his share by gift, h is ruled that he cannot dispose of 
it by Will Its reasons for making this distinction between a gift and a 
devise are, that the co parcener’s power of alienation is founded upon his 
right to a partition , that right dies with him , and that the title of his co- 
sharers by survivorship vesting in them at the moment of his death, their 
remains nothing upon which the Will can operate (p) This principle was 
invoked in the case of Siirajbttnsi Koer, and was fully recognised by their 
Lordships although they decided the particular case, which was one of an 
execution against a mortgaged share, on the ground that the proceedings 
had been gone so far in the life time of the mortgagor, as to give, notwith- 
standing his death a good title against his co-sharers to the execution pur- 
chasers, It follows from what has been said, thu the weight of positive 
authority at Madras, as well as at Bombay, is against the proposition of the 
learned Counsel for the appellant 

“Their Lordships are not disposed to extend the doctrine of the alienabi- 
lity by a co-parcener of his undivided share, without the consent of his 
co-sharers beyond the decided cases In the case of Surajbitnsi fCoet, above 


( p) This is quoted in Lakhmi v, Anandi, 43 C L J 513 48 A 3x3 P C 
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referred to, they observed — ' There can be little doubt that all such 
alienations, whether voluntary or compulsory, are inconsistent with the strict 
theory of a joint and undivided family (governed by the Mitakshara law ) ; 
and the law, as established in Madras and Bombay, has been one of gradual 
growth, founded upon the equity which a purchaser for value has to be allowed 
to stand in his vendors shoes, and to work out his rights by means of a 
partition 1 The question, therefore, is not so much, whether an admitted 
principle of Hindu law shall be carried out to its apparently loigical conse 
quences, as what are the limits of an exceptional doctrine established by 
modern jurisprudence P” (q) 

The head of the joint family has not even the right to 
make a partition by Will of joint property among the various 
members of the family except with their consent, (V) 

A testamentary bequest is not void ab imho but only 
voidable, (s) 

The Privy Council, following Its earlier decision (f) 
has laid down that a Will, which did not operate as a Will 
at all, was good evidence of a family arrangement contem- 
poraneously made and acted upon by all the parties, (u) 

Sub-Sec v-SETTINO ASIDE ALIENATION 
Who can challange. — An invalid alienation of co- 

patcenary propeity can be challenged by the son (v) including 
adopted son (w) or any co-parcener (x) who is entitled to a 
share on partition. But the contest can be made by a person 
who was born, begotten or adopted before the alienation was 
completed or before a valid ratification of the alienation by 
all the co-parceners was made {y) A purchaser at a subse- 
quent valid sale, can also contest previous invalid alienation. 
Qg) So also a successor-at-law of one undivided member can 

(</) 5 B 49 7 I A , 181 , see also Faizuddin v Tincowri, 32 C 565, 571 

(r) Brijraj * Sheodan, 35 A 337,346 40 I A 161 17CWN 949 18 CL] 

57 15 Bom LR 652 19 I C 826 , Harkesh v Hardevi, 49 A 763 

19J7A 454 


(s) Kishan v Nannjan, 10 L 38) 1928 L 967 
(/) Brijraj v Sheodan, see above 
(it) Lakhrni v Anandi, 43 C L J 513, 520 48 A 313 
» Shanmugam, 1927 M 126 

( v ) See p 411 above 

(w) See ante pp 273, 279 
lx) See p 41 1 above 

(y) See p, 411 above 

(z) Muhammad v Mithu, 33 '.783 F B , Madan v 
1929 A, 243 , Brijbashi v Gopal, 2 A W N. 200, 


53 I A 123, Sadasivam * 


Gajendra, 51 A. 575 1 
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challenge an invalid alienation made by another deceased 
member, (a) An attaching creditor of the father cannot 
challenge the validity of a gift by the father of a joint family 
to his wife although the other members can (1 b ) 

Extent to which alienation set aside.— In Bombay, 
Madras and the Central Provinces a co-parcener can set 
aside an invalid alienation of the co-parcenary property except 
the share of the alienor. ( c ) But in Bengal including Behar, 
the United Provinces and the Punjab, the co-parcener is 
entitled to set aside the whole alienation, (<r/) In cases wheie 
alienation of undivided share is allowed ( e ) and wheie the 
alienation is partly valid, it is equitable to distnbute the 
whole of the consideration for the sale, over the whole of 
the property sold in proportion to the value of the shares of 
the co-parceners and the alienor (/) Similarly where legal 
necessity has been proved foi a part of the consideration and 
where property composed of several scpaiate plots of land 
out of which some one or more could be sold to cover the 
amount needed, the sale can be maintained and with respect 
to some and set aside with respect to others (g) A sale cannot 
be converted into a mortgage where the existence of necessity 
and the sale at the market pi ice have been proved and when 


(a) Sarju v Mangal, 47 A 490 a-} A L.J 254 87 I C 294 1925 A 339, 

( b ) Saras wati v Mahabir, 1928 A 476 

(<■) Ramappa v Yellappa, 5a B 307 1928 B 150 , Naro v Paragauda, 41 B 
347 19 Bom L R 69 39 I C 23 , Marappa v Rangasami, 23 m 89 , Sh*va- 
nath v. Tulshi, 23 A L J 865 89 I C 480 1915 A 801 , ice p 415-1C 
Id) Mad ho v Mehrban, 18C 157 17 I A 194, Honooman v Hhagbut, 15 

WKFB 6 8BLR 358, Amar» Har,5Pat LJ 605 58 1 C 72, 
Ram Bilas v Ramyad, 5 Pat L J C22 58 I C 303 , Maihura v Rajkumar 9 
Pat LJ 526 (F B) Ashrafuntssa v Sahdeo, 1929 A 479, Lachhman n 
Sarnam 39 A 500 44 [ A 163 I C W N 990 40 I C 284 , Sahw Ram v 
Bhup, 39 A 437 44 1 A 126 21 C WN C98 13 ALJ 437 39 IC 
280 33 M L J 14 , Ram Sahai v Prabhu 43 A 655 , Jat N train v Mahabir 
2 Luc, 22(5 95 I C 857 1920 Luc, 470 Churanju v K art ar, 1925 L 130, 
Daya Ram v, Harcharan 8 L 678 107 I C 781 1928) 111 

{e) See "Alienation of undivided interest in Bombay, Madras and C P 
and Berar pp 415 416 

(/) Vadivelam v Natesam, 37 M 435, 437 16 I C 835 23 M L J 256, but 
see Marappa v Rangasami, 23 M 89, Surajmal v Bapiuao, 1929 N, 

3** 

( g ) Ram Karan v Shiva, 1930 A 95 
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there was no suggestion that the money could ha\je been 
raised by mortgage. (//) 

When the alienation is set aside, the transferee for valu- 
able consideration is entitled m equity to compensation 
when the family has been benefitted by the alienation, ( 1 ) 
or when such transferee has made improvements of the 
property, ( j ) to the knowledge of and without protest (k) 
from the persons challenging the alienation, or without their 
knowledge believing it in good faith, to be a valid transfer. 
(/) But the Allahabad High Court has doubted whether 
a tiansferee who did not make propei enquiry he was bound 
to do, can claim the piotec^on afforded by Section 51 of the 
Transfer of Property Act (in) But an innocent transferee 
for value from the manag ng member without the knowledge 
of the invalidity of the transfer is liable for mesne-profits 
from the time of the repudiation of the contract («) When an 
ancestral props* ty was mortgaged as self-acquired property 
by the father, it is to be deemed that not only his self-acquired 
p operty was mortgaged but that he mortgaged it as manager 
of joint family applying the principle that the Court should 
incline to the view that a transferer alienated the property 
most favourly to a bona fide purchaser (0). 

It is held in Madras that in a case of sale by the 
father, a member of a joint family consisting of himself, 
his father and his son, the following three possible cases 
arise when the son sues to set aside the sale on the ground 
that a valuable property was sold for inadequate consi- 
deration to meet a small family necessity . ( p ) 


(ft) Ishar v Bhikoo, 1939 L 809 

0 ) Madho Prrshad v Mehrban, 18 C 157, 163-4 *7 I A 194, 1989, 

Mohabeer v Raniyad, 20 W U 193 12 B L K 90, Honooman v Bhagbut, 
15 W R F B 0 8 B L R 358 , Surab v Shew, 11 B L R App 29 
(j ) Lachn 1 Prasad v Lachrm, 1928 A 41 

(k) Dittajiv Kalbr, 21B 74a 

(l) 1 ransfer of Property (Act IV of 1882) Sec 51 , Abhoy Churn v Attarmani, 
13 C W N 931 

(w^Lachnai Prasad v l achmi, 1928 A 41,43 (Transferee a party to false 

(n) Bhirgu v Narsingh, 39 A 6 ' U A L ] 1161 35 IC 475 
(°) See th aramam 11 r th 1 1 K Ling iyya, 1938 M 293 , Andimula v Alemelu, 
(191C) iMWN in; 36 I C 365 
(/) Venk d jpjthi v Pappi i, M 834, 8ji 1928 M, 788 
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“i. Where the whole of the consideration, even after 
being allotted to the alicnoiS share only, is grossly 
inadequate, the whole transaction may have to be set aside 
making the consideration proved a charge on the family 
property. That would be a case resembling Rottala Rung a - 
nathain C Hetty v. Pulicate Ramaswcnm C Hetty. (</) 

“2. Where the whole consideiation is not grossly inade- 
quate and can be regarded the price of the alienor’s share 
but is less than the value of such share, the transaction 
may be up-held as the sale of the alienoi’s share only and 
the other members who question the transaction aie entitled 
to recover their share of the property without being subjected 
to any other equity. The case would then resemble Maiappa 
Gounden v. Rang asiu aim Goundan (r) In such a Case if 
the membci s arc divided and the alienor leaves other heirs 
fhan the members who question the tiansaction, he or his 
heirs may have a right to contribution. 

“3. Where the consideiation piovcd exceeds the value 
of the alienor’s share, the transaction may be up-held as a 
sale of the alienor’s share only and foi the excess a chaige 
may be given over the shares of the other menibeis.” 

Equity in favour of alinee of undivided share— When 
an alienation made by a member of his undivided share, is set 
aside at the instance of another member, the Court may 
order that the property should be thcncefoith possessed 
in defined shares, and that the share of the transferrer should 
be subject to a lien for the return of ^ic purchase money (s) 
For, equity looks on that as done, which ought to have been 
done and as a coparcener may make his share available for 
payment of his just dues by coming to paitition with his 
Co-sharers, and as he ought to do it and fulfil his obligation, 
the Court of equity declares it done (f) But such a course 
would be precluded in Bengal by the death of the transferrer 


(q) 27 M 162 

(r) 23 M 89 

(s) See Mahanth Ram v Barhamdeo, 14 C W N 532 2 I C 986 , the 

parties came to Court again , Mnhanth v Nathum, 15 C WN 748 

(0 Mahabeer v Ramyad, 20 W R 192 12 B L U 90 
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and by the accrual of the right by survivorship before a judi- 
cial partition could be enforced in that way. ( u ) 

Remedies of creditors and members when alienation 
set-aside.— See Sec. 6 Sub-sec, iv/‘ Remedies of parties tvhen 
alienation set aside , pp. 396-397." 

See 8 -DEBTS 

Sub-Sec. 1— DEBTS CONTRACTED B? MANAGER 
Family Debt —When a debt is contracted for a family 
purpose by any member of the family, it is payable by the 
family or all the members It is seen that the manager of a 
joint family (v) or of its trading or money-lending business, 
(fy) is competent to charge or alienate the family property for 
a legal necessity or for benefit of the family (x) falling 
within the scope of his authority 

Legal necessity — See Sec 6, Sub-Sec 111 Supra 
Creditors and Debtors i — See, Sec 6, Sub-Sec. iv Supra . 

Sub-Sec A— PERSONAL DEBT OF MEMBER. 

Personal debt of a Member —According to the strict 
theory of the MilAkshaia law, the family property is not 
liable for the personal debts of a membei. But a course of 
decisions has introduced two innovations destructive, to a 
great extent, of the Mitakshara system , one of which is the 
conversion into legal liability, of the son’s pious duty to pay 
off the father’s personal debts, and the consequent liability of 
the entire family property to satisfy the father’s debts if not 
proved to have been contracted for immoral purposes , (f) and 
the other is, the compalsory sale of a member’s undivided 
co-parcenary interest in the family property in execution of a 
money decree against him (3) 

But while the Courts have gone far beyond Hindu law 
to help the father’s creditors, they do at the same time over- 


(«) Madhu i’ Mehrban, 18 C 157 1 17 I A 194 

(v) Anh, /> 382 385, Sub-sec. n and 388^392, sub Sec 111 Sec 6 

(w) Sub-sec v in Section 4, p 3S 6 

(r) Wh it ib legal necessity sec section 6 , bub ice 111, uifim 
(y) Girdharee Lall 0 Kantoo Lall, 1 I A , 321 22 VV R 56, PC. 

?(-) Deendayal v Jugdeep, 3 C 198 4IA 247 
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look and refuse to enforce the rule of Hindu law in favour 
of the creditors of members other than the father. 

For though a debtor’s co-parcenary interest is allowed to 
be sold during his lifetime in execution of the creditor’s 
decree, yet it has been held that if the debtor dies before the 
attachment of his undivided interest, the creditor cannot 
follow it into the hands of the collateral male members to 
whom it passes by survivorship and who are considered not 
liable for the debts. 

Attachment has the effect of making the decretal debt a 
legal charge on the debtor’^ undivided interest Accordingly, 
after the attachment of a son’s interest m execution of a 
decree against him, the father cannot alienate that interest to 
pay off his own debts, (a) 

Sub-Sac 111-LIABILITY OF HEIRS FOR DEBTS 
Liability of the heir by survivorship —The Hindu 
law declares the heir of a person, whether taking by survivor- 
ship or by succession, to be liable for his debts. The rules 
on the subject are contained m three slokas of Ydjnavalkya 
0 b ) and are explained in that part of the Mitakshar£, where 
the Action for Recovery of Debts, is dealt with, and may be 
summai ised as follow . — 

1. That the male issues are liable to pay off the debts of 
their father and paternal grandfather, whether they inherit 
any property from or through them, or not But the grand- 
son is not liable to pay mteiest, (. c ) and the great-grandson as 
such is not liable, though he is liable to pay the great-grand- 
father’s debts when he inherits the latter’s property. 

2. That their liability arises only when the ancestor is 
dead or gone to a distant place and not heard of for twenty 
years, or laid up with an incurable disease, 

3. That they are not liable for debts incurred for indul- 
gence m women, wine, or wager or for other unlawful 
purposes. 

(•) Subraya 0 Nagappa, 33 B , 264 to Bom L R 1206 
(b) Text No 18, p 316 

(r) But see Ladu Naram v Goberdhan, 4P 478 6 PLT 497 86 10 721 ; 

*9*5 p 47° 
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4 That he who takes the rtktha (rights) or heritage 
of a person, te ) his heir by survivorship or by succession, 
is bound to pay off his debts. The term riktha means 
heritage obstructed or unobstructed that this word signifies 
unobstructed heritage or co-parcenary interest lapsing or 
devolving by survivorship on a collateral relation, i£ beyond 
all doubts (d) 

The Hindu law discloses a high sense of morality as 
regards the payment of debts, which is declared to be reli- 
giously necessary for the salvation of the debtor’s soul. 

The Couits aic certainly right in so far as they do not 
allow creditors to follow the co-parcencry interest passing by 
survivorship to an heir other than the male issue For Hindu 
law nowhere contemplates a compulsory sale of immovable 
property m execution of decrees The policy of Hindu 
legislators appears to have been rather against depriving 
people of ancestral land, the hereditary source of their main- 
tenance. But when that policy has been departed from to an 
unwarrantable extent, in the case of father’s debts, to the 
prejudice and injury of the male descendants, there is no 
cogent reason why the remoter heirs should be exempted from 
a just liability and permitted to approp-iate the deceased 
debtor’s undivided interest free from the charge of paying his 
debts 

Collateral co-parcener’s debts —It should be noticed that 
the debts of the male-ancestors in the male line stand on a 
different footing from those of collateral co-parceners of the 
same rank with them , accordingly a fraternal nephew is not 
bound to pay the debts of his paternal uncle, nor is his un- 
divided co-parcenary interest liable to be attached and sold in 
execution of a personal decree against the uncle, though he 
is the head of the family ( e ) 

Sub-Sac. iv-FATHER’S DEBT 

Father’s debts and son’s liability —The son’s liability 
to pay his father’s debts has undergone a gradual change by 

(d) See Mit 1 I, 13 

( f ) Rim v Lichman, 30 A 460 5 ALJ 417 AWN (190?) 19 1, 
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judicial decision?. The pious duty of a son as such, to pay 
off his father's debts is independent of his inheriting any 
property from or through him (/) whereas the liability of an 
heir as such, must be limited by the extent of the inherited 
property. It is not the pious duty of the grandson to pay the 
debt of the grandfather during the life time of his father, (g) 
nor is it the pious duty of a son given m adoption to pay his 
natural father’s debt, (h) The pious duty to pay the debt 
of the ancestor, when he is dead, is not concerned with the 
question whether the debt is secured or unsecured, (*) or for 
the benefit of the son, (j) but only with the quc .tion whcthei 
it is incurred for illegal or immoral purposes This liability 
of the son, as now developed, is certainly not a joint liability 
with his father nor a joint and several liability as oidinanly 
understood in English law. (k) 

The son’s liability arises the monent the father fails to 
pay, (/) or the father’s share in the joint property or his self- 
acquired properties are found insufficient to meet the debts, (tn) 
It is already seen that as regards ancestral property there 
is no distinction between the father’s and the son’s interest, 
either in extent or in character. 

Son’s liability when father alive.— The son’s pious duty 
to pay off his father’s legal debts arises after the father's 
death as a general rule. This was so observed in the case 
of Sahu Ram Chandra v. Bhup , (#) and followed in some 
cases. ( o ) The Courts of justice have, long before these 

(f) But see p 450-4151 post, "Extent of son’s liability ” 

(g ) Chet Ram t> Ram 44 A 368, 375 376 27 C W N IS? 37 C L J 79 2t 
A.L J 1 14 ? 4 Bom L R 1 231 43 M L j 98 3 P L T 363 67 I C 5 69 
1022 P C 347, on appeal from 41 A 529 

(A) Shri Sitaram v Shn Hanhar 35 B 169 12 Bom L R 910 1 8 I C 625 
(i) Ram v Mangal 60 I C 219 23 O C 3 2 7 8 O L J 87 
(/) Nathuni v Baijnath, 2 Pat L J 212 1 P L W 300 1 39 I C 352 
W Narayanan v Veerappa 40 M 581,584 31 MLJ 386 35 I C 918 
(/) Champa v Sham, 13 I C 530, (A, 

(m) Rama Rao v Vnnnajee, 46 M 64 43 M I J 745 32 M L T 9 IQ2J M 
Nanhusao v Ganpati, 53 IC 231 (NJ, Kishun v Tipan, 34 C 735 
5^CLJ 5C9 11 CWN 6n, see Ramdeo v Gopi, 15 C L J 256 16 
C W N ' 
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u L, J 330 56 I C 826, Mannar Bhagwandin, 5 
Shivrao « Laxmibai, 1924 B 523 76 I C 638 
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decisions, transformed the future pious duty of sons to pay 
off the father’s debts, into a present legal liability annexed to 
both the father’s and the son’s interests in the ancestral 
property, if the father’s debts were not contracted for illegal 
or immoral purposes. (/>) And consequently even after the 
decision of the Privy Council in Sahu Ram Chandra's case, 
the Bombay {q) and the Madras ( r ) High Courts and 
perhaps the Calcutta ( s ) High Court also, have held that 
the creditor’s remedies against the ancestral property are the 
same whether they are sought for in the life-time or after the 
death of the father. Subsequent to these decisions, the 
Judicial Committee by its Full Board in Bnj Naram v. Man- 
gal Prasad (/) has held that there is no rule that the son's 
liability is affected by the question whether the father, who 
contracted the debt or burdened the estate, is alive or dead , 
and thus it modified its own decision in Saku Ram Chandra . 

And accordingly an alienation by sale, mortgage or the 
like, of the family property by the father of the family, for 
his lawful debts, is valid and binding on the sons. (») The 
same principle is applied also to a sale in execution of a 
decree against the father, at which ancestral property was 
sold to a bona fide purchaser for value. ( v ) 

Antecedent debt — Referring to the case of Muddun v. 
Kan f oo (w) the Judicial Commitee made the following obser- 
vations in Suraj Burnt Koer's case — 

‘‘This case then, which is a decision of thi=> tribunal, is 
undoubtedly an authority for these propositions . — 


Govind Sakharam, 28 B 381 6 B 0 m, L R 344 
(r) Sanaa K 10 d Vannajee, 4G M 64 41 M L J 745 32 M L T 9 1923 M 
36 71 I C 153 , see foot note (s> p 437 post 
(Sj Lala Mukti v Iswari, 24 C W N 938 57 I C 858 , Madhusudan v Iswari, 
48 C 341 24 C W N 949 6 1 I C 25 
( 046 A 95 51 I A 129 21 A L J 934 28 C W N 25 3 41C L J 232 
46 M L J 23 5 P L T 1 11 O. L J 107 , 1924 P C 50 
(») Girdharee v Kantoo, i I A 321 22 W R P C ?0, Suria v Golab, 

27 C 762 

(4) Muddun v Kantoo, 1 J A 321. 333, 

(w) 1 I A 321 3 33 , 
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"1st — that where joint ancestral property has passed out of a joint family, 
either under a conveyance executed by a father in consideration of an 
antecedent debt, or in order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for the father's debt, his sons by reason 
of their duty to pay their father’s debts, cannot recover that property, 
unless they show that the debts were contracted for immoral purposes, and 
that the purchasers had notice that they were so contracted , and 2ndly, that 
the purchasers at an execution sale, being stianges to the suit, if they have 
no notice that the debts were so contracted, are not bound to make inquiry 
beyond what appears on the face of the proceedings" ( r) 

In the case of Nano mi Babnasm, (y) their Lordships 
observe, — 


ftanomi 
Birinas in's 


"Destructive as it may be of the principle of the independent co parcenaty 
rights in the sons, the decisions have for some time established the principle 
that the sons cannot set up their rights against their f ithcr’s alienation for 
an antecedent debt, or against his creditor’s remedies for their debts if not 
tainted with immorality On this important question of the liability of 
the joint estate their Lordships think that there is now no conflict of 
authority ” 

Some nice questions then aiosc as to the validity or 
otherwise of a mortgage or the like alienation, made by the 
father when there was no antecedent debt , but it was con- 
tended that having regard to the pi maple enunciated m 
Girdharee's case, the consideration money paid to the father Gvdhaiee 
for such alienation, if not proved to be taken or spent for Antecedent 
immoral purposes, must itself constitute a lawful debt payable debt, a 
by the sons , and accordingly it has been held that although aw u ° ne ’ 
the mortgagee is not entitled to mortgage decree yet the debt 
being antecedent to the suit on the mortgage, he is entitled 
to a money decree directing the debt to be realised out of 
the whole ancestral estate inclusive of the mortgaged pro- 
perty. (a) A Full Bench of the Calcutta High Court (a) has Cal , F, H. 
made it clear that the decision of the Full Bench m the case 
o { Luchman v Gindhnr{b) has not been overruled by the 
decisions of the Privy Council in Nanomi Babaasins case (c) 


(x) 6 I A 88, ic6 jC 148, 171 

(y) 13 I A 1 13 C 2t 

(s) Luchmun v Gindhar, 5 C 855 F B , Gunga v Ajudhia 8C 131 , Khalilul 
v Gobmd, 20 C 328 

(a) Brijnandan v Bid ya 42 C to 08 FB 19 C W N 849 21 C L J 543 : 2g 
IC 629 

(A) 5 C 855 (c) 13 I A. 1 13 C 2i. 
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and Bhagbut Prosads case (d) nor has it been superseded 
by Section 85 of ihe Transfer of Property Act, now subs- 
tituted by Rule 1 of Order 34 of the Code of Civil Procedure.^) 

The conclusions, deduced from the principle that the pious obligation of 
the son extends to ill debts of the father, if not tainted with illegality or 
immorality, were conflicting Some Courts (/) held that the father can, 
even in the absence of any antecedent debt, charge the family property with 
any debt if not tainted with illegality or immorality, others held a contrary 
view (g) The Privy Council in the case of Sahu Ram Chandxt v Bhnp Sntgk 
{A) laid down th it a sale or mortgage of the joint f imily property, made 
by the father, can bind the son in two ( ises only, namely, (t) where the aliena- 
tion is for family necessity, (2) where the alienation is made to discharge 
9 debt which ( 1 ) was antecedent to the alienation, (it) was "incurred wholly 
apart from the ownership of the joint estate or the security afforded or 
supposed to be available by such joint estate/' and (mj is* not proved to 
have been incurred for immoral purposes 

In deciding the case of Saint Ram Ohandia their Lordships of the Judicial 
Committee expressed the obitei dicta which if followed, would have unsettled 
the principle which was considered as settled 1 iw The principle referred 
to ibove in (2), ( 11 ), would h ive debarred a mortgagee from enforcing his 
second mortgige executed in satisfaction of the first mortgage made fora 
consideration of 1 cash payment of money and would thus h ive unsettled the 
settled state of law, which allowed such a mortgagee to enforce re-payment 

The Calcutta (*) and the Bombay (j) High Courts and a 


( d ) 15 I A 99 15 C 717 

(e) For further discuss on tee pp 473*477 post 

(f) Maheswar v Kishurt, 34 C 184 11 C W N 294 , $ C I J 441, Biswanath 
v Jagdip, 40 C 342 17 C W N 1025 17 I C 577, Chid imbara v Kootha- 
pertlmal, 27 M 326 , Chintaman, v Kasmath, 14 B 320 , Ramchandra v 
F ikirapp i, 2 Bom L R 450, Debi v Jadu, 24 A 459 22 AWN 123, 1‘abu 
Singhs/ Bihari, 30 A 156 5 A L J 175 AWN 119 8J 61 

(f) Bnjnandans/ Bidya, 42 C 1068 F B 19CWN 849 21 C L J 543 29 

IC 629, Krishna v Rampershad 2a PWN 508 33 I C 990, Kishun v 
lipan, 34 C 735 n C W N 613 5C L J 569 , Venkataramanaya si 
Venkataramana, 29 M 200 F B , Sami v Ponnammal, 21 M 28 , Chandra si 
Mata 31 A 176 b B -6 A LJ 263 iIC 479, jamm s; Nain, 9 A 493 
{h) 39 A 437 44 I A 125 21CWN 698 25 C L J 1 i S A L J 437 33 
M L J 14 19 Bom L P 498 1 Pat L W 557 39 I C 280, this was 
followed by P C in Narain si Sarnam 39 A 500 44 I A 163 21 C W N 
990 and in Jogi v Ganga 21 C W N 957 P C (1917J M W N 739 42 I C 
791 also ni Dile^hwar si Nohir 48 I C 193 (N) Badagala Jogi v Bendalam 
35MLJ 332 4S I C 289 Brij N train zi Mangal 41 A 233 see P C deci- 
sion n 46 A 93 ind see p 437 4 38 /tor/, Sukhdeo v Jh ipat 5 Pat I J 120 
54 IC 946, Pudai v Bnjmth, I C 745 7OLJ 273 23 O C 264, 
Muhammed si Hajari, 52 I C 108 G OLJ 297 (overruling Ramman v, 
Ram 47 I C 987 5 OLJ (T29) 

(t) Madhusud in r Iswari, 48 C 341 24 C W N 949, %2 6l I C 23 Lala 
MuVti v Iswari, 24 C W N qj8 37 1 C 858 
(j) Hanmintsi Gmes!i43B 613.21 Bom L R 435 51 I C 612. 
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Full Bench of the Madras High Court (k) on a careful con 
sideration of various decisions came to the conclusion, that 
the decision of the Privy Council m Sa/iu Ram C hand /a , 
did not overrule the long line of cases according to which a 
creditor, who obtained a personal decree for money against a 
Mitiikshari father, is entitled to levy execution against the 
entirety of the joint family property. 

The decision m Sahu Ram Chandra has now been made 
clear by a subsequent decision of a Full Board of the Privy 
Council in Brij Naratn v. Mangal Prasad (J) 

The expression antecedent debt or more accurately the 
old precedent debt was first used by the Privy Council in the 
case of Hunooman Persaud Pandy (m) Aftc r having obtained 
various constructions at various Courts, an tec edent debt has 
been explained by the Privy CounciI (« ) thus 

"As to nutter of antecedency of debts, it is clear beyond question that 
the antecedency is antecedency to the mortg lge itself And it is more than 
that -it is disconnection with the mortgige in fiot as well as in time In 
no other way can the law of Indian joint family property protect itself against 
being undermined " 

. In the latest case of Bnj Naratn v. Mangal Ptasad (<?) 
the Privy Council decides that the antecedent debt means 
“antecedent in fact as well as in time, that is to say, that the 
debt must be truly independent and not part of the same tran- 
saction impeached.” So the previous debt need not necessa- 
rily be a simple debt but may also be a mortgage debt. (/») 
The Privy Council has held that antecedent debt does not 
include a contract for loan which was never completed, to 
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(*) Armugham v Muthu 42 M 7” V M I J 166 51 I C 525 , see Vin- 
jamampati v Vadalamamah 41 M 136 , Sama Kao v Vannajee, 46 M 
64 43 M L J 745 32 M L T 9 1923 M 36 

(l) 46 A 95 51 I A 129 21 A L J 934 28 C W N 253 41 C T. J 232 
46 M L J 23 26 Bom LR 500 5PLT1 10OLJ 107 1924 P C. 
50 77 I C 689 

(m) 6 M I A 393, 420 18 W R 81 

(«) Chet Ram v Ram 44 A 368, 374 49 1 A 228 27 C W N 150 r 37 

C L J 79 24 Bom 1 R 1231 43 M L J 98 67 I C 569 3 P L T 
363 1922 P C 347 on appeal from 41 A 529 , see Umrao v Gaya, 60 I C 

647 23 O C 374 , Ram v Lalta 53 I C 664 6 0 1 J 504. 

(0 } 46 A, 95 51 I A 129 see infra , ste also Gaun v Sheo, 46 A 384 22 A 

LJ 369 78 I C 911 1924 A 543 , Chitnavis v Nathu, 20 N L R 106 7 
NLJ 170 79 I C 1002 1925 N 2, 

(p) Lai Bahadur v Ambika, 47 A 795 j 52 I A 443 i 2 O W N 913 1925 P. 
C 264 30 C W N 701 Sanmukh v Jagarnath, 46 A. 331 . 22 A L J 417. 
1924 A 708 . 83 I C. 838 
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Antecedent 
and present 
moftgige 
debt, 


distinction. 


should be 
accepted, 


pay off a previous debt otherwise discharged ( q ) 

It may be asked why should there be any distinction between 
an antecedent debt and a present debt, with respect to the 
validity of a mortgage executed by the father to secure the 
same, and as to its binding character on the non-executant 
sons, if the debt is not tainted with immorality ? The distinc- 
tion appears to be logically inconsistent, and accordingly it 
appears to be held by some judges that a mortgage by a 
father for his present debt is binding on his sons (;) 

But a different answer to the above question should be 
given accord' ng to the principle enunciated by then Lordships 
of the Judicial Committee m the following passage, — 

“The question, therefore, is not so much whether an admitted principle 
of Hindu law shall be carried out to its apparently logical consequences as 
what are the limits of an exceptional doctrine established by modern 
jurisprudence,” (t) 

It seems, therefore, that as the doctrine of son's liability for 
father’s debt is of the same charactet, the distinction cannot 
be disregarded bat should be accepted, though it might appear 
illogical. 

There was however a conflict of derisions on this point in the Calcutta 
High Court The argument, that the distinction between the antetedent And 
the pnsdit debts as 1 ud down in the I'ull Bench case of Luchwan Dass v 
Gindhur Chowdhxry (t) had virtually been abolished by the Judicial Com- 
mittee by their decisions in some cases,— though not accepted by the learned 
judges deciding the else of 'hirjcibrasai v Golabthand, («J— was held to be 
correct in the case of Mahevmr Dull v Ktshun Singh, (v) which was how- 
ever, dissented from in the case of Kishnn Persad v Tipan Per sad (w) in 
which the law as laid down by the Full Bench was held to be still in force 
These differences were set at rest by a Full Bench of the Calcutta High 
Court referred to above (x) It has been already observed that the Privy 
Council in the > ase of Saku Rar/i Ckandta made a great departure, which the 


(yj Jaw »hir v Ud 11 43 C L J 371.378 30CWN G98 

(r) Debi v Jadu 24 A 4159, Chid unbar t v Koothaperumal 27 M 326, Vinu 
konda v Kontal ipali, 21 M I J 444 9M L T 302 9 I C 22, Gur v 
Girdhari, 32 I C 75 22 O C 84 60 LJ 411 , Peda v Sreemvasa, 41 M 
136 33 M f- I 5*9 43 I C 223 

(s) Lakshmi v Ramchandra, 7 I A l8i, 195 5 B 48, affirming I, B 561 

(t) 5 C 855 

(u) 27 C 762 

(v) 34 C 184 It C W N 294 5 C L J 441 , followed in Sheo narain tr. 
Mokshoda, 17 C W N 1022 19 I C 878 , Bisw math v Jagdip, 40 C 342 
17CWN 1023 17 1 C S77 

(jo) 34 C 715 n C W N 613 5 C L J 569 

(x) Brijnandan v Bidya, 42 C 1008 19 C W N. 849 21 C L J 543 '29 
I C 629 
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High Courts in India did not follow holding some of the observations as obiter 
dicta (y) 

The decision of Sa/tu Ram Chandra, (7) has since been 
reconsidered by their Lordships of the Privy Council in a 
Full Board in the case of Bnj Nai'am v. Mangal Prasad , (a) 
and it is c aid that, — “There ate, however, some observations 
in Sa/tu Ram's case which are not necessary for the judgment 
but which their Lordships are bound to say that they do not 
think can be supported.” Their Loidship^ after a very care- 
ful consideration of the law added — 

Privy Council on son’s liability— “ Their Loidships 
may sum up the propositions which they would wish to lay 
down as the result of these authorities as follows — 

(1) The managing member of a joint undivided estate 
cannot alienate or burden the estate qua manager except 
for purposes of necessity . 

(2) If he is the father and other members are the sons he 
may, by incurring debt , so long as it is not for an immoral 
purpose , lay the estate open to be taken in execution proceed- 
ing upon a decree for payment of that debt. 

(3) U h* purports to burden the estate by mortgage, then 
unless that mortgage is to disc/taige an antecedent dcbt ) it 
would not bind moie than lus own interest 

(4) Antecedent debt means antecedent in fact as ivell as 
m time , that is to say , that the debt must be truly independent 
and not part of the transaction impeached 

(5) There is no rule that this result is affected by the 
question whether the father, who contracted the debt or 
burdens the estate is alive or dead. 

Therefore, when the father purports to burden the estate 
by a mortgage, then unless the mortgage is to discharge an 
antecedent debt, it would not bind the estate as is clearly 


(y) See p 436-437 a,l/e 

(s) 39 A 437 44 I A 126 21 C W N 698 26 C L. J 1 39 I C 280 s 33 

M L J 14 19 Bom L. R 498 15 A L J 437 1 1 Pat L W 557 

(a) 46 A 95 51 I A 129 28 C W.N 253 41 C L J 232 , 21 A L J 934 46 

MLJ23 5PLT1 11OLJ. 107 1924 PC 50 77 I.C 689 

{*) See Kannj v Darga, 35 C W N 1221 P C t 


Sa/iu Ram 
reconside* 
red in 

Bnj N arant 


P C on son’s 
liability, 


effect of P C 
rule 
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explained in clause '3) of the above Privy Council judgment ; 
( b ) and when the mortgage was for the discharge of an 
antecedent debt not tainted with immorality, the mortgagee 
need not prove legal necessity , ( V ) but in order to get rid 
of this mortgage the son is to establish the connection of the 
antecedent debt with immorality. ( \d ) If the alienee was 
the antecedent creditor he is only to prove that his debts were 
just and he is not to piove the existence of necessity for his 
debt (e) When almost the entire consideration was for 
antecedent debt, the mortgagee is not to make a further 
enquiry as to the existence of legal necessity. *(/) A mere 
acknowledgment by the manager of his liability for the 
debts incurred by certain junior members of the family, 
made in the deed of sale executed by him to satisfy 
these and his other debts, did not constitute those debts as 
antecedent debts and legal necessity is to be proved, (g) 

It is not sufficient if a debt is merely proved to be ante- 
cedent unless the question of pressing necessity and the money 
being then due under the previous bond is proved , ( h) but 
even if the debt for which the alienation in question is made 
by the father is not then demandable or enforceable in 
law, the son’s liability remains the same when it was a trade 
debt ( t ) But sub>equently, the Madras High Court, (j ) dis- 
agieeing with the Allahabad High Court, ( k ) has held that 
the son is bound by the father’s alienation m every case under 
such circumstances. 

In Smdh in a case where the parties are governed by the 
Bombay School, a mortgagee can enforce his mortgage against 

(b) See Abdul v Sansar, 1928 I, 101 
(e) Sadhu v Chimna, 1929 L 197 

(d) Tulsi v Bishnath 50 A 1 

(e) Waryam v Indar, 1919 L 242 
(/) Ramx> Ambaprasad, 1929 N 6 

{g) c ri iNath v Jagannatb, 52 A 391 1930 A 2Q2 , see post p 442 foot 

note (r) 

(//) Bandhu v Ramkrishna, 21 A L J 354 1923 A 515, but tee Narainrao v 

Seth, 1930 N 273 

(t ) Damadharam v Bansilal, 51 M 711 1928 M 5 06 

( j) Rama Rao v Hanumanta, 52 M 856 
(£) I?andhu v Ramknshna, sups a 
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the mortgagor father's interest in the joint family and 
ask for a mere money decree against the son for the balance 
and enforce the same against the son's interest in the joint 
property. (/) 

A pre-emption decree given to the pre-emptor to obtain 
the property on making payment, is not a debt and cannot 
constitute an antecedent debt (m) 

A mortgagee obtained a decree on the strength of a 
mortgage executed by the father of the joint family 
property owned by the father and sons , and when his sons 
challenged the validity of the mortgage by a suit before the 
sale was effected, the suit was decreed, inasmuch as, the mort- 
gagee failed to establish legal necessity although the sons had 
also failed to connect the debt with immorality, holding that 
the case is governed by the third and not the second of the 
aforesaid propositions, laid down in Bnj Narain’s case, 
because the word “debt” as used in clause 2 docs not include 
a mortgage. («) 

The doctrine of “antecedent debt” does not include a loan 
which was contacted for to pay off a previous debt other- 
wise discharged before the loan was effected. (0) 

The Privy Council, in a recent case, (/>) reiterates the view 
laid down by it in clause 4 m Brtj Naram. A Full Bench 
of the Allahabad High Court has explained the significance 
of the fourth clause in the above judgment of the judicial 
Committee thus 

''we think that what their Lordships meant to lay down was that the two 
deeds must not be part and parcel of the same transaction, but that they must 
be distinct and separete not only in point of time but in reality There must 
be dissociation in time as well as in fact, If at the time when the earlier 
mortgage transaction was entered into the latter one was not even in 


Procedure in 
Sindh to 
to recover 
mortgage 
debt. 


Pre-emption 
decree is 
not debt, 


C! *1 of 
P C 


judgment 

explained 


Paid off 
debt is not 
antecedent 
debt 


Cl 4 of 
P C 

judgment 

re-consi- 

dered, 


explained by 
All 


(/) Gangaram v Lalumal, 1930 S 138 

(m) Kishen v Kaghunath, 51 A 473 1929 A 139 

(n) Jagdish v Hoshyar, 51 A 136 F B 1928 A 596 

(0) Jawahir v Udai, 48 A 152 53 1 A 36 24 A L J 97 30 C W N 698 43 
C L J 374 50 M L J 344 38 Bom L R 851 3 0 W N 365 93 LC. 216 , 
1926 P C 16. 

if) Karim v Dargah, 35 C W N. 1221 P,C, 

H L.— 56, 
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ooatemplatloi, the first will be Independent and will remain an antecedent 
debt, even though It be set off in the second document and even though both 
be in favour of the same mortgagee " (q) 

Where some junior members of a family borrowed money 
on several promissory notes, and the father, the manager, 
latter on, acknowledged his liability forthese debts while execu- 
ting a sale deed of family property for the discharge of these 
and other debts taken by himself, the acknowledgment did 
not constitute those debts as antecedent debts and legal necessity 
had to be proved in respect of those debts, (r) A renewal 
of the original transaction cannot be an alienation for antece- 
dent debt (s) But taking of a fresh mortgage in lieu of 
amounts due under previous deeds which were about to be 
barred by limitation and for additional amounts on a reduced 
rate of interest, does not take away antecedent nature of the 
original deeds, (t) When a father executes a mortgage 
for a consideration of a mortgage executed by his father in 
favour of the same mortgagee, it is an antecedent debt and 
binds the former’s sons. («) A mortgage, to pay the price 
of land purchased three days earlier, is not an antecedent 
debt, (v) 

Antecedent debt of other than father— The managing 
member of a joint undivided family cannot alienate or burden 
joint ancestral estate qua manager except for purposes of neces- 
sity. ( w ) The principle of law as applied to the term ante- 
cedent debt is applicable in case of father only and not in 
the case of the managing member other than the father 
and consequently legal necessity is to be proved ( x ) 


(q) Ram Rekha v. Ganga 49 A 1*3 1925 A 545, see Thakur Bai v. Jaspat 
1926 l>. 436, Gundi v Basdeo, 1926 A G90 92 I C 590, Abdul v Sansar, 
1928 L 101 , Raghunath v Madnarayan. 1928 p 83 

(r) Sri Nath v Jaganmth, 52 A 391 1930 A. 292, see foot note (g) p 440. 
("4 Babu Mam v Mahadeo, 1927 A, 127 

(0 Sheo v Balwant, 1^27 A 150 
(u) Sheoram v Durga, 1928 0 378 
{v) Jan v Bikoo, 7 p 798 : 1929 p 130 

(w) Brij Narain v Mangal,4$ A 95 51 I A 129 21ALJ 934 28 CW.N, 
»S3 « 4i C L J 232 4 (J M L J 23 .924 P.C. 36 79 J.C. 59?, 

(x) Woman v Vulinu, 1928 N 151. 
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Conclusion on son’s liability —The father’s creditor, ‘^ n of 
therefore, is entitled to realise his debts not only from the when father 

father's undivided co-parcenary interest in the ancest al extending 
property during his life, but also from the entire property e'suteT 
inclusive of his and the son’s interest, either during his life 
or after hTs death (y) Thus the creditor has the right to 
proceed either against the father’s interest or against the 
entire property during his life and it is a question of fact to 
be decided by having reference to the circumstances of each 
Case, as to whether the father’s interest only or the entire 
property was sold m execution of a money decree against 
the father alone. This question will be discussed in the next 
topic. 

When a joint family consists of a father and his son, and to be 
also of collateral co-parceners, then the interests of both the oufof 0 ^ 
father and the son in the family property arc liable for the 
father’s lawful debts, and the execution-purchaser would bo 
entitled to have their shares allotted to him at a partition 
with the collateral co-parceners. (2) 

The son’s liability is the same even if the debt was 6ven ^ lt WJl| 
contracted by the father jointly with another member of his contracted 

family and the rule of law on this question as stated in the member, 

Vivada Chintamoni, seems to relate only to debts contracted 
by the ancestor with a stranger, (a) 

So the result of these various decisions is that it is the Conclusion, 
soft’s pious duty to pay off the father’s debt unless he proves 
that it was contracted for illegal or immoral purposes, no 
matter, whether the debt was contracted for the benefit of the 

(y) 5 <!<pp 434,4191 Hanmantv Ganfiah, 43 B 612 21 Bom LR 435 51 IC 
612 , Ratanchand v Sheocharan, 51 I C a8 15 N LR 88, Gur v Girdhan, 

S3lC 75 32GC8416OLJ4H Ibut in Mysur an alienation by the 
lather does not in the abseftce of proof of necessity, bind the interests of 
the sons during the life time of the father, Nagappa v Chowdappi 2 Mys 

L J 284) 

(t) Gnanammal v Muthusami 13 M 47 

(?) feurendra v. Hari, 30 C,W N 48a, 493*4 50 M,L J i, 17; 42 C.L J $& 

610 . 5a LA 418. 
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some View 


Onus. 


family or not, (b) o r the father is alive or dead, (c) For what 
is illegal or immoral purpose see post p. 459. 

But there are, however, some cases m which it has been 
held that a son can attack the father's alienation without 
proving illegality or immorality of the debt unless the sale 
was an execution sale or m lieu of antecedent debt, ( d ) and 
can challenge a mortgage which was without legal necessity 
and for paying no antecedent debt (e) 

In case of a sale by the father, the purchaser is to show 
on the first instance that there was either necessity or benefit 
or proper inquiry or an antecedent debt and then the burden 
of proof is shifted on the son to piove that the sale was made 
for illegal or immoral purposes, to set aside the sale. (/) 
Avyavahartka debts — See p, 457 post '• Vyavahankd ’ 
Case-laW or! son’s liabilities —Breaches regarding other's 
J>>dperty . — The sons are liable to pay the money, which the 
father is directed to pay for having spent temple funds 
without authority (g) and for breach of civil duty , (h) he is also 
liable for the debts Created to pay the money received by him 


tl>) What is behefit to the estate, see ante / 385-388 

(c, Bnj Nnrain v Mangil Prasad, see above , See Bhagit Mai v Abdul, 20 C W 
N 797 (Pat ) Dattaraya w Vishnu 36 B 08 13 Bom LR IlGi 12 IC 

949, Indar v Imperial Bank, 37 A 2 4 28 I C 193 , Pokhpal v Chhidu 
15 I C 903 (A ) t Samanmal v Mnghanmal, 19 1 C 378 C SLR 150, 
Panaru t- Baldeo, 21 1 C 46 (\ ) , Virabadram v Jagannadha, 21 M L I 
443 9 Mf T 30* 9 IC 22, Ram Lai v Maharaja, 11 CLJ 

162 5 1 C 14G, Nathuni v Baijnath, 2 Pat LJ 212 1 P L VV 300 39 
1 C 352 , Shrl Sitaram v Shri, 35 B 1C9, 181 182 12 Bom L R 910 , 
Mohan v. Bala, 44 A 649 1922 A 310 69 I C. 754 , Bhurat v Sharastiti 7 
O L J 439 23 0 C 244 Go I C 137 Parthasarathi v Subba, 47 M L J 483 
1924 M &40 , N irayin v Sagunubai, 49 B 113 26 Bom LR t2O0 85 
IC 181 1925 B 193, BhagTwati v Maharaj 27 OC 111 8lIC.,I5 
Kanhuya v Niranjan, 47 A 35 « Abdul v Ram, 47 A 421 , but see Baldeo 
r Bhag van, 1925 A 241 78 IC 595 and Bansjdhar v Beh-iri, 12 OLJ, 
339 89 I C G? 1923 O G26 , Ranjit v Ramman 87 I C C54 1925 A 781 
Sri Kishen v Kanhiya 12 O L J 232 86 I C 877 1925 O 559, Kalka v 
Ganga, 12 O L J jCG 88 1 C 127 19250 435, Gajadhai r Jadubir, 47 
A 122 85 I C 31 1925 A 180 Ramtahal v. lagatanand, 1930 P 327 . 

Krishna v Hem, 1928 L. 18:5 ’ 

(ei) Bahtleo v Bhagwin, 1925 A 241 78 I C 595 

(e) Kalka t> Ganga, 12 OLJ 306 88 I C 127 : 192s C 4^5 , Bansldhar v. 
Behan, 12 O L | 359 89 I,C G7 t 1925 O 626. 

(/) Jokhu e Ganesh, J928 P 54 

(g) Venugopald v Ramanakhan, 37 M 458 23 M L J 6l 11MLT 427 14 
I C 7 C 5 

(k) Hanmant v Ganesh, 43 B Gia 21 Bom I. R 435 51 I C. 612 , see Garuda 
v Nerella, 35 M L,J GGi 48 I C 740 9 L W 1 . 26 . 25 M L.T, 87 , Banares 
Bank v. Jugdip,GP.LJ 198.621c. 4G5 
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as agent, («) the decree for mesne profit against the father (j) 
and the debt incurred to pay off the share of a person with 
whom the father deposited the sum, the pride of a property 
at a Revenue sale, but withdrew the entire sum, the sale being 
set aside, (k) 

Compromise * The managers power to compromise 
disputes is already stated (/) The son is liable for the debt 
created to effect a compromise of a suit by the father for 
declaration that the mortgage executed by him was fictitious, 
even if in fact it was so. (m) 

Criminal act A son is not bound to pay the debt if 
the liability of the father arose directly from a criminal act, 
which might or might not have been successfully prosecuted, 
but if the evidence was sufficient to prove to have been criminal 
act of the father (#) If it was originally a civil liability but 
subsequently the transaction becomes criminal, the son Is* 
bound by it ( o ) 

Gift to relations Money borrowed to help a relative with 
the expectation of getting it back with some benefit in addition, 
is binding on the son. (/) 

Indemnity clause tu bond executed by the father binds 
the son with liability if any money is payable under it. ( q ) 
Litigation liabilities The son is liable to pay the 
following liabilities of the father in connection with judicial 
proceedings * the costs awarded against the father in a litiga- 
tion (f) or for improperly interfering with others’ property, (j) 

(t) Niddha v Collector, 14 A L J 610 3tj I C 209, see Nitasayyan * Ponnii 
sami, i<j M 99 3 M L J i, Krishna v Kadha, 16 IC 410 ( CJ , see also 
Gursaran v Mohon, 4 L 93 *9*3 L 399 76 I C 907 , Katna v 

Ellammal, 1929 M 792 

(j) Peary v Chandi, ir C W N 163 5 C I..J 80, see Zenamandra v Lanka, 
27 M L J 276 . 25 IC 396 
(A) Han v Sant, 32 I C 969 (C) 

(/) See ante Sec 6, Sub-sec 111. "Karta's powers 1 ’ foot notes (k) and (q) pp . 
388-389 , see also post p 478, Section 9, sub-section 11, ''Compromise and 
family arrangement by father” 

(tu) Ram v Rumdasi, 35 A 428 n A L J 645 20 I C 44 

(n) Toshanpal v District Judge, 51 A 386 1928 A 582 

(o) Toshanpal v District Judge, mpra. 

\p) Baraik r. Devendra, 52 I C 681 (P > 

(9) Raghunandan v Chem, 27 IC 895 (A), see Deo Narayan v Lai, 2o C C 
I 38 1 C 821 , Mata Din v Maharaj, 12 O L.J 33 85 I C. 959 1925 C 
325 . 

10 Paryag v Kasi, 14 C W N 659 tl C L J 599 6 I C 258 
CO Mata Dm w, Maharaj, 12 Q.L J. 33 . 85 I.C 959 1 1923. O 323. 
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the debt contracted for defending from charges under Cattle 
Trespass Act (t) or from criminal offences in some cases, (u) 
the costs of suits for damages for defamation, ( v ) for obstruct- 
ing water course (w) and for cutting trees and demolishing a 
house , (x) and the debt contracted for a litigation setting up 
ah adoption, (y) or defending a suit unsucessfutly (a) but not 
when the defence set up was false and dishonest, (a) 

Pre-emption money The debt contracted by the father 
to pay the money in the exercise of his option to pre-empt in 
terms of a decree, does not constitute it an antecedent debt, ( \b ) 
therefore, the father cannot encumber joint ancestral property 
to Collect funds to pre-empt other property, (c) unless it was 
to safeguard the interests of the family. ( d ) 

The right of pre-emption by a Hindu is confined only to 
some limited areas ( e ) 

Repairs to property The sons a^e liable to pay the 
Costs of repairs of a house. (/ ) 

Suretyship As regard-, son’s liability for father’s surety- 
ship, see, Sub-Sec. vn p. 455 below, “Suretyship”. 

Tortuous act The son is liable for the torts committed 
by his father during the lattei’s life-time only to the extent to 
which the family estate has been benefitted. (g ) For son's 
liabilities for other tortuous act see above foot notes (v), 
(w) and ( t:) 

Trade liabilities See Sec 4, Sub-Sec. v, p. 356 “Manager’^ 
power to start business”, ante. The father’s power to start a 


(t) Hanumat v Sonadhan, 4 Pat L J C53 52 I C 734. 

(11) See fool note (*) p 389 

(v) Sumnr v Liladhar, 33 A 472 8 A I ,J 3r6 9 I C 624 

(w) ChhaU »n v Ganga, 39 C 863 16 C.W N 519 15 C L.J 328 12 1 C 

609 , but see Durbar v Khachar, 32 B 348 10 Bom L R 39 7, 

(*0 Chandrika v Naram, 46 A. G17 22 A L J 468 79 IC 1036 1924 A. 


{jr) Kh .lilul v Gobmd, 20 C 328 

(z) Shambhu v Chandra, 1925 O 230 80 I C. 17 

( a ) Mohammad Ali v Jhoo, 19.28 O 10 

'b) Kishan v Raghunath, 51 A 473 1929 A, 139 

{c) Shankar v Bechu, 47 A 381 80 I C 769 1925 A 333, see con ra Nath it 
v Kundan, 32 A 242 7AI J 1182 81 C 836, 

(d) Chotkana v Ganga, 1927 A 219 

(e) See Ch, XVI, Sec 2, Sub-Sec 111 

if) Saligram v Mohan, 90 I C 143 7 L L J 470 iaae r i07 
f f ) Deoba p. Babaia, 33 N.L R. 134 ; ,937 jj 7 . 9 S L ' 407 * 
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new business and son’s liability for its debts have already been 
dealt with, {h) When the new business has been started and 
continued as his own and personal concern, the mortgage of 
the joint family property for the purposes of this firm, is not 
binding on the minor sons. (*) The debts incurred by the 
father for the purpose of acceptance of a bill in respect of 
goods imported by him is neither an illegal nor an immoral 
nor an avyavakareka d.*bt though it might have been a 
racldess and imprudent management of the business, {j) 
Vyavaharika debt * See post p 457. 

Tancactions not binding on sons —It is not the pious 
duty of the son to refund the money when the sale by the 
father is set aside, as it was not binding on the family, (k) 
Where a father relinquished his right of redemption without 
any legal necessity or benefit to the family, the relinquishment 
does not bind the sons (/) The father bid at an auction sale 
and deposited one fourth of purchase money but failed to 
deposit the balance for which the property was re-sold and 
fetched a smaller sum , the father was made liable for the 
deficit but the son was not liable (/») 

The portion of the property purchased by the sons in 
execution of a decree on a prior mortgage to which the father 
was a party, cannot be again decreed for sale in a suit by the 
creditor for repayment of money due on a mortgage effected 
by the father including this portion, {it) 

In connection with this matter see post Sub-sec. vii “Debts 
not binding on heirs”. 

hWOlvency of father. — On the insolvency of the father, 
the son’s interest in the joint family does not vest in the 
Official Assignee under the provisions of the Presidency-towns 
Insolvency Act (1909) ; but “it may be that under the provisions 


(A) Sec 4, Sub-sec. v "Manager’s power to start new business”, pp 
356-358 

(») Muneshwarendra v Ram, 1930 C 85 

(t) Bal Rajaram v Maneklal, 56 B 36 

(k) Killaru v Palavarappa, 35 M L J 451 47 I C 197 

(D Mangali v Babu Ram, A G59 1929 A 365 

(m) Ratanv Bnjbhukan, 61 I C 774(A) 

(») Kanhaiya ^ Niranjau, 47 A. 3*51 23 A.LJ, 52 8(3 I.C. 98 j 1925 A t 
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All. held it 
does, 


so also in 
C P. 


later All. 
view 
contrary, 


Madras, 


of Section 52 or in some other way that property may in a 
proper case, be made available for payment of the father's just 
debts. But it is quite a different thing to say that by virtue 
q{ his insolvency alone it vests m the Assignee, and no $uch 
provision should be read into the act.” (0) 

The Allahabad High Court on a consideration of the 
above Privy Council decision came to the conclusion that it 
did not overrule the previous dicisions of that Court and held 
that on the insolvency of the father, the whole co-parcenary 
property of the family vests in the assignee. ( p ) In the 
Central Provinces the same opinion is entertained. (< q ) This 
view of the Allahabad High Court, however, is contrary to 
another earlier decision of the same Court based on the same 
Privy Council decision, (r) which seems to have not been 
drawn to the attention of their Lordships who were parties to 
the later decision. However, in another recent case, (j) the 
learned judges — one of them being a party to the judgment in 
Om Prakash's case— without referring the matter to a Full 
Bench, followed their later ruling in Om Prakash's case 
stating that the interpretation put by them on the Privy 
Council case of Sat Narayan , has been followed by the Full 
Bench of the Madras High Court. It will, however, appear 
from the Madras judgments (/) of the Full Bench that 
the judges have not followed the interpretation put m Om 
Prakash's case, be. idea from the printed report it does not 
appear that the case of Om Prakash had even been referred 
to in the judgment. 

The Full Bench of the Madras High Court, however, on 
a consideration of the Privy Council case of Sat Naratn has 
held that the sons’ shares do not vest in the Official Receiver, 
but the power of the father to sell the sons’ shares also for his 


{0) Sat Narain v. Behary, 6 L 1 52 I A 22 29 C W N 797 47 M L J. 

857 27 Bom Bom l H ns 23 A L J 85 84 I C. 885 1925 P C 18 
(j>) Om Prakash v Moti, 41 A 400 
(</) Shiogopal v Sukhru, 87 , 1 C 957 925 N 418, 

(r) Allahabad Bank v Bhagwan, 48 A 343, 

(j) Ram Gulam v Kailash, 52 A, 493 


(0 S?€ttafan»a, Balavan^ata v. Official, 49 M 849 F B 1936 M 994 . 
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just and proper debts vests in the Official Assignee or Receiver. 
0 u ) There is an expression of opinion by the Bombay High 
Court that this power of the father to dispose of family estate 
does not vest m the Receiver or Official Assignee (v) But 
the above Madras Full Bench differs from this view and follows 
the view of the Lahore High Court (w) A subsequent decision 
of the Bombay High Court (jr) also has held that the 
aforesaid observation made in the earlier case (y) was not 
necessary for its decision and was not binding on the Court 
The spirit of the decision of the Privy Council and 
that of the Madres Full Bench, is very clear, otherwise 
the sons will have on protection against the father’s illegal 
and immoral debts The diffetcnce m vesting of the 
property and the vesting of the father’s power of alienation 
for his just debts m the Official Assignee, is that in the 
former case the question of illegal or immoral debt of the 
father cannot be questioned by the son, whereas m the latter 
case they can do so This power vested m the Receiver does 
not come to an end even on the death of the insolvent father 
before the sale (z) But the majority of another Full Bench (a) 
of the same Court have held that the institution of a suit 
for partition extinguishes the right of the Official Assignee to 
privately sell the shaies of the son, asunder such circumstances 
the father’s right to deal with the son’s interest comes to an 
end , (b) but the Official Assignee by a proper proceeding In 
the insolvency Court may pt oceed against the son’s share. The 
power of the Receiver is subject to the same qualification as 
it is m the father’s hand and, hence, after attachment of the 
son’s interest in the property the Receiver cannot exercise the 

(u) Ibid , see Gopalakrishnayya » Gopalan, 51 M 342. 

(v) Shripad v Basappa, 49 B 785 27 Bom L R, 934 89 I C 996 925. 

B 416 

(w) Khemchand v Narain, 6 L 493 

(w) Haridas v Lallubhai, 55 B. IIO, 115 

(y) Sripad v Basappa, wpra 

(z) Seetharama, Balavenkata « Official, supra 

(а) Balusami m re t or Official Assignee v Ramchandra, 51 M, 417 1928 M 
715 F B 

(б) Venkitarayan v Kesavan, 1929 M 778. 

Hi L, 57. 
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power of sale, (c) When the Official Receiver, on the 
insolvency of the father, sold the father’s as well as the son s 
share in the family property, the purchaser is not entitled to 
the delivery of possession under Section 4 of the Provincial 
Insolvency Act of 1920 , his remedy lies in a regular suit for 
possession m a Civil Court, (d) 

This principle of law is equally applicable to both in the 
Presidency towns as also in the Muffassal. ( e ) 

Therefore, the Receiver can until isc the son’s share obtained 
by them on partition made during the pendency of the insol- 
vency proceeding, to discharge the father’s debts which the sons 
are liable to pay. (/) If in a suit for partition brought by the 
Official Assignee on the adjudication of a co-parcener as 
insolvent no declaration was made for the payment of the 
debts of the insolvent out of the shares of the sons who were 
also allotted separate shares, the separated shares of the sons 
are not liable to be sold for payment of their father’s debts. ( g ) 
The Receiver can also attach colourable transfers of joint 
family property made shortly before adjudication. (Ji) 

In some cases it was held that when the father is adjudicated 
a bankrupt, his son’s interest m the joint family property were 
not liable to be sold. (*) 

Father when Ward of Court — It is not the pious duty 
of the son to pay the fathei’s debt contracted when a Ward of 
a Court (J) 

Suit against son alone when father alive — But no suit 
for the enforcement of payment of the father’s debt against the 
son alone can be instituted so long as the father is alive and 
the family undivided, (k) 

Extent of son’s liability — The strict rule of the Shastras, 
that a son is liable to pay his father’s debts with interest, and 


(c) Gopalaknshnayya v Gopalan, 51 M 342 

(d) Vfcnkatram v Chokki ** ' 


Chokktr, «;i M 567 
(e) Seetharama, Balavenkata v Official, supra 

(/) Sita v Beni, 47 A 263 22 A L J 1097 84 I C 790 1925 A. 221 

( g) Trayamkeshar v Basant, 1930 O 36 

(AJNaramv Banki 46 A 912 85 I C 39G 1925 A 194 

(I) Official Assignee v Alin, 4 6 M ^4 , Sahaj v 'Wajid, 49 I C 848 (T ) j, 
Chairman v Sheodutt, 5 p 476 , Ralia v OTicial, C9 I C 729 (L) 

(. J ) Baldeo v Bindeshn, 44 A 388 20 A L J 24! 192a A 215 (36 I C 128 

(J) Narayanan v Veerappa, 40 M 581 31 M L, J 386 35 I.C 918 
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a grandson, those of his grandfather without intei est, even 
though no assets have been inherited, was legally enfoi ced n 
Bombay, until the liability was limited to assets by legislation 
(7) The son’s liability is limited to the extent of ancestral 
property inherited by him (in) 

Remedy against extravagant father— It would seem that 
partition is the only remedy by which a son may now 
protect his interest from the liability of paying off the debts 
of an extravagant father , («) but this remedy would be 
effective only against debts incurred after the partition, (o) 
as after partition there are no assets of the father in the 
hands of the sons, (/) and consequently the Official Assignee 
appointed on the insolvency of the father, loses his power to 
sell the son's share (</) A majority of the Full Bench of the 
Madras High Court, (V) the cailicr Full Bench having kept 
the question open,(j) has, therefore, hoM that the son’s shares 
allotted to them on partition, is liable for the father’s pre- 
partition debt This is consistent with the true spirit of 
Hindu law which has undergone considerable modification 
from time to time by judicial decisions as also by legislation, 
minimising the son’s liability to pay father’s debts to a large 
extent, (t) It cannot be said that the principle Jaid down 
by the majority of the Full Bench is not to be found in any 
text of Hindu law. According to Yajnavalkya (n) son was 
liable to pay his father’s just debt which was independent even 
of his getting any assets from the father This liability has 


to extent of 
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Son’s remedy 
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father is 
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Madras view 


Can be Slip 4 
ported by 
authorities , 


( 7 ) Bombay Act VII of i 856 

Cm) Ramanand v Chhotey, 20 A I. ] g 5 g 192? A 124 71 I C 417, Sukhdeo 
0 Madhusuddan, 10 P 305 , Bhujawan v Ram, G5 I C 224 (P ) , see Karri v 
Nand, 4 p 469 88 I C 813 1925 p 688 ' < but see Karoo v Rameshwar, 6 
PL J 451 62 I C 905, Bed v Nakchhed, 1924 N 410 79 I C 884, Bhag- 
wanti v Deo, 1928 A 166 

00 But see Ram v Mangal, 23 O C 327 8 O I. J 87 60 I C 219 
(0) This view quoted with approval in Subyamania v Sabapathy, 51 M 
361, 413 F B 1928 M 657, 677 
(p) Ram v Nand, 4 P 469 88 I C 813 1923 P. 088 . 

(7) Balusami, tn re see , anU p 449 foot note (a) 

(r) Subramania v Subapatti, supra , agreeing with Juganatha w. Viswejam, 
47 M G21 46 M L J 590 80 I C. 228 1924 M G8 j 
( f) Koduru v Magunta, 30 M 535 
(0 See Klshan v. Brijraj, 51 A. 932, 938 


00 Text No. 18, p 316, 
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been reduced to the son’s liability to pay his father’s debt not 
being illegal or immoral, to the extent of the assets obtained 
by the son and the entire joint family property of the father 
and son may be sold to discharge such debt. This principle 
of son’s liability to pay father’s just debts to the extent of the 
ancestral property is equitable and perfectly consonant with 
Hindu law. It will be kicking at the ladder on the part of the 
Hindu son to say this liability of the son to pay his father’s 
just pre-partition debts out of the son’s share alloted to him 
on partition of joint family property is tantamount to taking 
one’s property to pay another man’s debt. Besides, it is un* 
reasonable to make any difference between the position of an 
honest creditor who advanced money to the father for no 
illegal or immoral purposes but failed to enforce repayment 
before partition, and another similai creditor who enforced 
repayment before partition, although he may have advanced 
money subsequent to the other cicditor Moreover, honest 
Creditors advancing money to the fathci who was then joint 
with his sons, on a simple money bond for a term, may have 
his remedy against the joint prope.ty lost by mere partition 
of the joint family property before the money due under the 
bond becomes mature for repayment and may thus give a 
handle to a dishonest father to deceive creditors The Hindu 

/^llahabad point of view has been clearly explained by Mr. Justice 

Mad"* Mukherji of the Allahabad High Court (v) who has adopted 

the view of the aforesaid Full Beuch of the Madras High 
Court. 

another All The Allahabad High Couit in a case where the partition 

Was effected during the pendency of creditor’s suit, held a 
contrary view and laid down that the liability imposed on 
the sons only continue^ as long as they were joint m property 
( a V It appears that the true Hindu point of view and the 
law on the subject was not placed before their Lordship^. 
The principle laid down by the Full Bench of the Madras 


(*) Kishan v Brijraj, 51 A, 9J2 1 1929 A. 7 aC 

(w) Gaya Prasad v. Murhdhar, 50 A 137 1937 A 714, Jagadish v Sndhaf 
1927 A. 60. 
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High Court (x) has been followed by a later decision of the 
Allahabad High Court.(/) In this Allahabad decision Mr. 
Justice Mukherji has clearly explained the law from the 
Hindu point of view which has undergone a change m the 
hands of “Anglo-Indian Courts” and has adopted it, disagreeing 
with the earlier decision of the same Court. ( z ) A few 
months later the same Court (a) again without noticing this 
later decision (b) followed the earlier onc.(c) 

The Calcutta High Court ( d ) on the same principle, has 
held that for the father’s pre-existing debt the son’s separated 
shares are liable to be sold for its repayment. In this case 
the separation was effected by the conversion of one of its 
member to Christianity and not by actual partition. 

The Bombay High Court also holds that son’s share oh 
partition is liable to be sold for father’s pre-partition debt (e) 
The same view is entertained irt Oudh (/) 

The Patna High Court, {g) however, holds a contrary 
view, namely, the son’s separated share is not liable for father’s 
pre-existing debt, following the decisions of the Madras High 
Court which have been ovei-ruled by its own Full Bench (Ji) 
The bona fides of a partition cannot be questioned, merely 
on the ground that it was so effected because the father was 
incurring debts ( i ) 

If after partition the mortgagee of a pre-existing debt 
Succeeds in obtaining personal decree against the father after 
exhausting his remedy against the father’s share, then he 
would be entitled to proceed against the son’s share of the 
family property, {j ) 


(x) Subrarmnia v Sabapitty, sttpia 
Oj Kishan v Brijraj, 51 A 932 1929 A 726 
(9) G rya Pr isad v Murhdhar, sufiia 

(rt) Ram Saran v Bhagwan, 52A 71. (A) Kishan Bnjraj, 'upm 

(cj Gaya Prasad v Murhdhar, supra 

(d) Kulada v. Haripada, 40 C 407 17 C VV N 102 . 16 C L J 311 17 

I C 257 

(t) Annabhat v Shivappa, 52 B 3yS 1928 B 232 

(/) Raghunandan v Moti, 1929 O 40G F B Mathura v Shambhoo, 1928 
O 225 (g) Ram Ghulam v Nand, 4 P, 469 

(A) Subramania v. Sabappatty, supra 

(0 Kishan v Brijraj, 51 A 932: 1929 A 727, Gaya Prasad v Murhdhar, 
50 A 137 . 1927 A 714, Kam v Chelluri, 40 M L J. 473 29 M, L. T 265 
62 1 C 980. 

( i) Kandasami v Marudachaia, 1928 M 105. 
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Sub-Sec v- MOTHER’S DEBTS 

The mother mortgaged the property given to her by her 
husband to raise a loan to pay off previous debts binding on 
the family, her own debts and the debts incurred for the 
expenses to protect her husband from a criminal case. The 
decree obtained by the mortgagee against the mother was held 
binding on the sons except the sum raised to meet her own 
debt, {k) In this connection see Ch. XII, sec. 9, sub-sec. vi. 

Sub-Sec. vi~ GRANDFATHER’S AND GREAT-GRAND FATHER’S 
DEBTS 


Grandfather's and great-grandfather's debts —It has 

already been said before that according to Yajnavalkya(Z) and 
Mitakshar£ (tn) the grandsons are liable to pay off the grand- 
interest father’s debts, whether they inherit any property from him 
or through him ( n ) But the grandsons are not liable to pay 
interest The Patna High Court, however, has held that the 
liability to pay debts of a grandfather is co-extensive with the 
liabihtiy m the case of father’s debts and, hence, interest is 
payable thereon, holding that the Indian Courts did not follow 
Liability the texts which say that interest is not payable for grandfather’s 
of asset debts (<?) It is stated above (/) that the son’s liability is not 
limited to the extent of assets received by him, consequently 
the grandson’s liability cannot be greater than that of the son. 
The grandsons are liable to pay the antecedent debt of their 
grandfather. ( q ) The pious duty will be more pressing in the 
case of grandfather’s debts, than m the case of the father’s. ( r ) 
The grandson is liable for the debt incurred by the grandfather 


GO Tirao Harkishen, 50 A 447 1928 A 251 

(l) Text No 18 p 31C 

( m ) Page 431 supra 
(«) See page 431 supra 

(0) Ladu Narain v Goverdhan, 4 P 478 6 P L T 497 86 I C 721 
P 470 


1925 


C p) See p. 451 foot notes ( l ) and (m) 

(?) Gauri v Sheonandan, 46 A 384 22 A L J 369 78 I C 911 : 1924 A 
543, Madhusudan « Bhagwan, 53 B 444 1929 B 1 13 Kuldip v. Ram, 
3^ 425 83 I C 385 1924 P 454 , Madho v Niamat, 11 O.L 1. 5791 1935 
O 185 84 I C 501 j o/^i j 3 


(r) Kuldip v Ram, 3 P, 425 . 84 1 C. 385 1924 P 454 
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by giving security for a person appointed a guardian under 
the Guardians and Wards Act. (.r) 

A grandson is held to be entited to challenge an alienation 
made by the grandfather for want of legal necessity though he 
was not born at the date of alienation. (7) 

In order to successfully attack the validity of a sale in 
execution of a decree passed against the grandfather, the onus 
is on the grandson to prove immorality or illegality of the 
transaction on which the decree is based , («) but m case of 
alienation the onus is on the purchaser to prove the validity 
of the alienation.(t/) 

The Privy Council has now laid down that ther ule which 
binds son with liability to pay his fathers debts, extends 
equally to grandsons and great-grandsons, (zv) 

Sub-Sec vn— DEBTS NOT BINDING ON HEIRS 
It is worthy of special notice that the question as to the 
liability of the male issue for the debts oi the father or other 
paternal male ancestor, is dealt with by the Judicial Cammittee 
as part of the Joint family law, and with respect to what 
may properly be called debt or money borrowed. It is not 
reasonable to suppose that the whole Chapter of the Hindu 
law on the topic on form of action called Recovery of Debts 
is intended by their Lordships to have the force of law now. 
The different Civil Courts Acts do not include Recovery 
of Debts while enumerating the branches of Hindu law to be 
administered by the Civil Courts of the different provinces 
respectively. The Bombay Civil Courts Act, however, does 
not at all refer to the Hindu and the Mahomedan laws, but 
provides that the law to be observed in the trial of suits 
shall be statutory law , in the absence of such law, local 
usage , if none such appears, the law of the defendant , and 


(s) Bnj Nath v Bindheshwari, 6 P L T 560 85 I C 791 1925 P 609 

(t) Balu Ram v Mahadeo, 1927 A 127 

(«) Badri • Radhi 80 I C.C22 1925 O 199 

(v) Badri v Radha, 80 I C 622 1925 O 199 

(w) Masit Ullali v. Damadar, 48 A. 518; 53 l A. 204 1925 PC 105, 
fy’lwfd t» Jang v. Bhaya, 1928 O. 43, 
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in their absence, equity, justice and good conscience . The 
language of the Bombay Act is elastic, and any branch of 
Hindu law may be enforced, either as the law of the defendant, 
or as furnishing a rule consistent with the principles of equity 
and justice. 

Debts not binding according to texts— Father’s debts 
not payable by sons as enumerated by Yajnavalkya, Ushanas 
cited in Mit, on 11, 47, and Vrihaspati, Gautama and Vyasa cited 
in Vivada-Ratn&kara/^. 57-58, are as follows — (1) debts due 
for spuituous liquor, (2) for lust, or (3) for gambling, (4) un 
paid fines , (5) unpaid tolls, (6) useless gifts or promises with- 
out consideration ( 'x ) or made under the influence of lust or 
wrath ,(7) debt for being surety, (8) debt by or for trade and (9) 
debt that is not vhyavaltirika or \awfu\, usual or customary. 

Danda or Fine. — A decree for mesne profits obtained 
against the father is not in the nature of danda or fine and a 
son Is under a pious obligation to discharge it. (y) In the 
absence of intention to misappropriate the money handed over 
to the father for distribution, the mere delay or failure to 
distribute it to those entitled to shares thereof, does not 
amount to misappropriation and the sons are liable for it (e) 

Useless gift. — The Mitiiksharh on the text of Yajna- 
valkya, explains (, use ’ess gifts” to be gifts promised to an 
impostor, wrestler, flatterer, or the like. 

Suretyship — With respect to liability for suretyship there 
is a difference between the sages , according to some, the son is 
liable, if the father was surety for repayment of money, not 
m other cases , according to others, the son is not liable m 
any case. This is not however, a debt for which the other 
members of the family should be made liable. But some 
High Courts have dealt with this question, as if the whole 
Chapter on Recovery of Debts is now in force, (a) In the 
case of Narayan v. Venkatac harya (b) a grandson was ex onera- 


( x ) y« Arjun » Chhagan, 6 N L R 185 72 I C IC44 1923 N 300 
\y) Ramasubramama r Sivakami, 21 L W 606 1925 M W N 371 90 / C 
165 1925 M 841 

(z) Ganesh v Jot, 87 I C 1317 1925 O 719 

(a) Sitaramayya v Venkata ramanna 11 M 373, Tukarambhah v. Gangaram 2 J 
B 454 Benares, Maharajah of v Rartlkumar 26 A 611 and a8 B 408 
38 B 408 6 Bom, L R 434 1 
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ted from liability for grandfather’s suretyship without a consi- 
deration. It has been held that the sons ( c ) or the grandsons 
(</) are liable for the debts of the father or grandfather, 
incurred as a surety. But the sons are not liable for father’s 
debt, if the father stood as surety for something illegal or 
Immoral, (e) or the honesty and good behaviour of another. (/) 
If the surety was of a puiely personal character such as for 
appearance or assurance, but not for payment of money, the 
son’s liability ceases on the death of the father, (g) 

Vyavaharika. — As regards the term vyavahanka , Pandit 
Gins Chandra Tarktilankitra, the learned translator of the whole 
of the Vyavahkhdhyaya or Litigation Rook of the Mitiikshara, 
has rendered it into “necessary for life.” In a decision of the 
Bombay High Court, the original term “ not vyavaharika ” is 
supposed to be avyavahhra, ‘ which,” it is oDserved by the 
learned judges, “may perhaps be better rendered as unusual , or 
not sanctioned by law or custom. It is this word that_has crept 
into our text books under the gutse, or disguise of illegal or 
immoral, and it will be seen that it really bears a wider 
significance. Put to simple English, the texts amount to this , 
that the son is not to be held liable for debts which the father 
ought not as a decent and respectable man to have incurred He 
is answerable for the debts legitimately incurred by his father ; 
not for those attributable to his failings, follies or caprices,” 
Accordingly it is held by their Lordships that a son is not liable 
under a decree obtained against the father for damages caused 

(c) Rasik v Singheswar, 39 C 843 16 C W N 1103 16 C L J 107 14 

I C 147, Kameswaramma v Venkata, 38 M 1120 27 M L J 112 24 
I C 474 , Ramchandra v Kondayya, 24 M 55s , Subramama v Shaw Walla- 
ce, 38 M L J 402 28 M L T 107 12 L W. 117 58 I C 648, Pudai v 
JBaijnath, 56 I C 745 ( 0 ), Mayaram v Bhairan, 19 N L R 29 71 1 C 
35 1 ' T 9 2 3 N 115 , Chabhan v Kanhaiya, 1929 A 72, Mata Dm v Ram, 
52 A 153 1930 A 87 

(rf) Mahabir v Sin, 3 Pat LJ 396 46 I C 27 , Balknshna v Sham, 56 IC 
9C2 (P) 

U) Satya v Satpir, 4 Pat L J 309 51 I C 791 38 MLJ 402, see 

p 446# topic "Suretyship’’ supra 
if) Choudhuri v Hayagaiba, jo P 94 

If) Thaneathammal v Arunachalam, 41 M 1071 35 MLJ 229 (19181 

MWN 673 48IC 76 , see Satya v Satpir, 4 Pat LJ 309, 311 • 51 IC 
791 , see also Jwala v Maharaja Protap, 1 Pat L J 497 37 I C 184 
H L— 38 
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by the father’s wrongful, though not illegal, act in erecting a 
dam obstructing passage of water to the plaintiff’s property , the 
son could not be held answerable for the liability incurred by the 
father, from which the family estate dei ived no benfit. ( h ) 

The learned judges do not seem to be right in thinking that 
this word has crept into text-books as illegal or immoral 
whereas the writers of the text-books use the two terms as 
comprising all the debts for which the sons are declared not 
liable. 

The Calcutta High Court has not accepted the rendering 
made by Pandit Giris Chandra Tarkalankara and rendered 
"vyavaharika" as equivalent to “lawful, usual or customary.” 
(?) So under almost the similar circumstances, as was lh the 
last mentioned Bombay case, the Calcutta High Court has 
held that the sons are bound to pay the father’s debt (j) 

The Madras High Court does, however, draw a distinction 
between a breach of civil duty and a criminal act, with respect 
to misappropriation of money by the father for purpose of 
determining the liability of sons to make good the loss caused 
thereby, who are held to be liable if the taking itself does not 
amount to a criminal act, in which case a son cannot be made 
liable ( k ) The Madras High Court, (/) dissenting from the 
above Bombay case, (m) and following the decision of the 
Calcutta High Court, (it) has held that Avyavdhanka debt 
means a debt not opposed to good morals, and consequently 
the son of a trustee of a public charity is liable For the funds 
of the trust mis-appropriated by his father. (0) The fact 
that the father was guilty of a criminal offence does not affect 


(h) Durbar v Khachar, 32 B 348 10 Bom L R 297 

tO Chhakauri v Ginga, 39 C 8 j 2 , 8j 8 15 C L J 228 16 C W N 519 1 12 I.C. 
609, in this connection see Mah ibir v Sin, 46 I C 27, 31 3 Pat L I 396 

401 (j) 39 C 852 ' 

(*) McDowell v Ragavi, 27 M 71, Kanemar v Krishna, 31 M t6l 19 
M L J 613 , Gurunatham v Kaghavalu, 31 M 472 3 M L T 394 t 8 Cr 
LJ 147, 'ee Rail 1 a v Balmokand, 8 L 117,120 
(!) Garuda v Nerella,35MI J G61 9 L W 1 2 S M L T C8 48 l C 9i0 

(m) 32 B 348 

(») Chhakauri 0 Ginga, 39 0 852, 859 16 OWN 519 1 5 C L J 228 12 

I C 609 , see Gurunatham v Raghavalu, 31 M 472 3 Ml T 304 8 Cr 
L J 147 

W 1"^“ connection sr, ante 444-44^ "Breaches regarding other's pro- 



C. V, s. 8, vii] 


IMMORAL L >1 HI'S 


459 


the liability of the son. ( p) 

The Oudh Chief Court interprets avyavahattla to mean 0udh 
a -debt not supportable as valid by legal arguments and #n 
which no right could be established in a Court of law (q) 

The damages for wrongful misappropriation by a father D ^™|f !, l for 
of another’s property cannot be deemed debts for which and criminal 

a son may be liable, there was no debt antecedent to lcts 

the decree, but merely a right for damages for a wrongful and 
criminal act (r) The proof of previous conviction of the 
father is not essential, the test being whether the debt was 
infected with an element of criminality. ( s ) 

It should be noticed that if a father embarks in a new tiad- ^barking in 
, . , new trade 

ing business, his sons cannot be made liable foi the debts in- 
curred by him for the same, (t) 

It is not prudent for the manager to indulge m risky tran- 
sactions, but an act is not avyavahanka meicly bccau«e it 
involves risk to the family estate. (//) 

Immoral debts —While explaining the text of Yajnaval- , , 

. | & , , 3 Immorality 

kya the Mitakshara says, — that cons are not bound to pay to 

the tutne-seller and the rest ” — i e , to the twining gamble ; , 
to the mistress, and the others 

This explanation shows that there should be direct connec- 
tion between the debt and the immorality exonerating the 
male issue from the liability of paying the same The mere con t n h e c d tl £" 
proof or general evidence of immorality, ( v ) that the father to be proved 
was grossly extravagant and selfish m expenditure, (w) or a 
man of extravagant, profligate and immoral habits, (.r) or 

( p ) In this connection see ante p 445 "Cnmiml Act” 

Mohammad v Jhao, 1928 O 10 

(r) Pareman v Bhattu, 24 C C72 

(s) Jagannath v Jugul, 48 A 9 23 A L J 882 89 I C 492 1026 A 89. 

(i) Seep 3 - 5 C- 3 S 7 Cb) ante 

(h) Narainrao v Seth, 1930 N 273 

( v ) Lai a Mukti v Iswari, 24 C W N 938, 943 57 I C 858 , Sri Naraih V 
Lala, 17 CWN 124 P C , Shibeshur v Bnj, 14 I C 183 (C ) , Jaswanti 
v Tej 120PWR 1917 41 I C 192, Rimaswdmy v Kasinath, 1928 M 
22 6 

( w ) Sita v Zalim, 8 A 231 G A W N G2 

(*) Sri Narain v L.da, 17 C W N 124 PC 25 MLJ 27 17 I C 729, 

Haran Mai v Abani, 17 C W N 280 17 C L I 38 18 I C 625, Balm 
Singh v Bihari, 30 A 156 5 A L J 175 AWN (1908) 61, Dhulipaln v 
Kuppa, 36 M L J 295 58 I C 797 , Narendra v Abdul, 30 I C 216 2 
O L J 237 , Ulfet vs l ej, 8 L 632, 642 1928 L 83 
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kept a mistress, (y) or delighted in mutches , ( s ) or that he 
attended mutches 01 also gave mutches at his own expense, 
(a) will not be enough, unless some connection be shown, 
between the debts and the father’s immoralities, (b) It must 
be proved that tin. p u ticular debt was contracted for an lm- 
moial purpose (c) 

Speculation is not repugnant to good moials and a debt 
contracted for such a purpose is not tainted with immo- 
rality. (rf) 

Debts how far bind co-parcener’s wives,— The wives of 
Co-parceners of a joint family have rights of residence in the 
fdmily dwelling house and that of maintenance from the family 
property and the co-parceneis have no right to sell the house 
or the property so as to deprive them of their rights, unless it 
Were to meet claims which are paramount to their rights, (e) 
So unless the wife of one of the members prove that the debts 
to satisfy which the dwelling house was about to be sold, were 
for immoral purposes, she cannot claim that the house be sold, 
if at all, subject to her right of residence. ( f) 

Sub-Sec vni- INTEREST 

Interest — According to the tages the sons arc liable to pay 
the father’s debts with interest, but the grandsons are not liable 
to pay interest, (g) but it has been held that grandsons are 
also liable to pay interest on grandfather’s debts, (h) 

The rate -of interest must be relative to the time and place 
where the money is boriowcd, the kind of security offered, the 
possibilities of realising such secunty, the supply of capital 
and the opportunities of finding persons willing to lend , 
and the u h ole terms and conditions of lendin g are to be regard- 

( y) Sundara v Arumiifp, 59 I C 390 1a 1 W 159 
( 3 ) Chintaman v Kashinath, 14 B 32O 

(а) Budree v Kantee, 23 W R 260 

( б ) Ulfel v I cj, 8 L G32 1928 L 83 

( c) Sri Naram v Lala, 17 C W N 124 P C 25 M L J 27 17 I C 729 , Ram- 
chandra v Bhagwant, 53 B 777 1929 B 4G5 , Tulshi v Bishnath, 50 A I 
Se> Subba v Swamia, 7 LW 407, 47 I C 834 , Bakhtawar v Ram, 3 O 
L J 289 38 I C 44 , J 11 v Kairati, 1928 O 465 

( d ) Chotkao v Hasan, 1929 O 458 

(e) Mungala v Dinonalh, 12 W ROC 35 (Bengal School.) , see also, Ch. XI 
Sec 3, Sub Sic, 111 topic "PI ice of residence" 

f () N inki v Sham, 89 I L 874 1925 L G38 

(g) See p 431 ante 

( h) See pet vote (w) p 4^5 
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ed together, (i) It is not a rule of law laid down m Radii 
Kishun v. fag Saha (j ) that, where a borrower has previ- 
ously borrowed under other instruments, but on similar 
onerous terms, this cannot be evidence that the borrowing 
on the occasion in question was a reasonable and proper 
transaction (k) Theicfore, in a suit by the crerditor to enforce 
repayment of his money, the defendants can validly contend 
that there was no necessity to borrow on an exorbitant late of 
interest though the necessity for the loan might have been 
accepted. (/) The onus is on the lender to prove that there Onus, 
existed circumstances to borrow at such high rate of interest , 

(m) and the evidence on the lendei’s part that the money could 

not, in the circumstances have been raised at lesser rate of 

interest would suffice to shift the onus (//) But where there is no 

evidence cr where the lender fails to dischaigc the onus, the 

local Court may be justified in drawiug its own infeicncc as to 

rate of interest (0) and in 1 educing it. (/>) There is no rule 

which binds the Judicial Committee, to lean to the reduction of 

the rate of interest or to presume that simple interest must presumption 

always be judicially preferable to compound interest, or that 

rates, because they might seem high in England, must be 

unreasonable in India (q) The transaction, however, will 


0 ) Sunder v Satya, 7 P 294, 300, 302 SS I A 85 32 C W N. 657 47 

CLJ 403 1928 P C 64 

(/) 4P 19 51 I A 278 29C.WN 293 1924 PC 307 47 ME J. 329 26 

Bom L R 732 2 Pat L R 259 80 I C 791 
(k) Sunder v Satya, supra, 7 P at p 303 

(/) Na/ir v Rad, 41 A 571 23 C W N 700, Hurronath v Rundhirp, 18 C 
3U 18 L A 1 , (widow’s case) Nand Ram v Bhapal, 34 A 126 , Tikait v 
Pandit, 6 P C T 507 1925'P 588 

(tit) See Section 9, sub-section 111, p 483, Rai Radha v Jag Sahu, 4 P 19 39 
CWN 293 31 I A 278 47 M L J 329 26 Bom I R 732 22 A L J 959 
80 IN 791 1924 PC 184 (case of a widow) , Hurto Nath v Ruhdhir, 

see above , Nand Ram v Bhapal, see above , Harmanoje v Ram, 6 M 1 , J 462 ; 
Stevense v Janoi, 19 CWN 80 22 I C 304 , Kruthiventi V Sitarama- 
chandraraju, 48 M I J 384 22 L \V $G8 9 0 IC 45^ 1925 M 897 

Parmeshwar v Raj, 1925 P S9,Bajringiv Padarath, 1930 A 504, Jan v 
Bikoo, 7 P 798 1929 P 130 , Ram Saran v J hull ar, 1930 O 333 
(71) Rai Radha v Jug Sahu, set above 
(0) See Sunder v Satya, supra 
(p) Hurronath v Rundhir, 18 C 31 1 18 I A 1 

(7) bunder 0 bat> i, sttpta, 7 P at p 304 , sec J in v Bikoo, 7 P 798 1929 
P 130 



462 ImmdUpaT [c V, s. 8, ss. viii 


not be vitiated merely because the interest fixed was higher 
than the Couit rate. (/) 

The son cannot have a sale set aside on the giound of 
the rate of interest being unconsionable when he cannot 
challenge his father’s transaction merely on the ground of 
want of legal necessity, (s) 

Damdupat —The rule of Damdupat is that the interest, 
exceeding the amount of the principal, cannot be recovered 
at a time, (t) though the total amount paid from time to time 
may far exceed the capital. This rule of law is not applied 
to the whole of India It applies to matters of contract (#) 
and only to Cases where the paitics or the debtors are Hindus. 
(«-») But a Hindu by assignment of a debt m his favour from 
a non-Hindu (it') or a non-Hindu by similar transfer from a 
Hindu (v) cannot enforce this rule against the creditor. 

This rule is applied to the Presidency of Bombay, (jr) the 
Provinces of Beiar, (7) and S'ndh, (a) Santal Parganas (£) and 
the portion of the city of Calcutta within the jurisdiction of 
the Original Side of the High Court (c) But it does not apply 
to the Presidency of Bengal outside the area mentioned 
above (d) This rule is not applicable m Madras ( e ) 


(r) Sheo Behiri v Sheo, 90 I C "545 1925 O 740 

(s) Sobha v Kesho, 19JO O 234 (/) Manu, Ch viii, 151 

(u) Mori ram v Mad in, 49 C I J 335 P C 

(v) Kamconoy v Johur, s C 8t»7 , Rim Kanye » Cally, ai C 840 , Dawood v 
Villubdas, 18 B 227, Ninchind 1 Bapusihcb, 3 B 131 , Ginpat v Adamji, 
3 B 312, Ah Saheb v Shabji, 21 B 85 , su 17 Geo III Ch 142, Section 13 

(w) Hardily Nagar, 21 B 38 , Nanyan v Syed Hafiz, 87 IC 264 1925 N 
ci , Abdul v Sheikh, 1927 N 249 

(*) Jeewart w Minordas, 35 B 199 12 Bom I R 992 8IC 649 

(y) Sundan v Jayawant, 24 B 114 1 Bom LR 551 , Suklal v Bapu, 24 B 

305 2 Bom I R 18 , All Saheb v Shibji, 21 B 85 , Digdusa r Ram, 20 
B 61 1 , Balkrishna v Hin Gobind, 15 B 84 , Gonesh v Keshivrav, 15 B 
625 , Hari v Balambhat, 9 B. 233, Narayin v Satvaji, 9 B H C R 83 , See 
Hiralal v Nirsild, 37 B 326,338 41 I A 68 15 Bom LR 483 17 C L J 

474 25MLJ101 11 A LJ 432 18 I C 909 

(z) Ram Chandra v Rasha, 10 NLR 96 , Narayan v Nathmal, 17 N L R 
200 65 I C 275 , Nanyan v Khiwaraj, 1929 N 117 

(а) Karamchand v Baichand, 2 S L R 10 

( б ) Sourendra v Han, s P 135, 145 

(() Nobin v Romesh, 14 C 781 , Rameony v Johur, 5 C 867 7 CLR 204, 
Ram Kanaye v Call>, 21 C 840 , Lall v Ihaomoney, 23 C 899, Ramlal v 
Haranchandn, 8 B L R (O C ) 130 

(d) Het Nary an v Rim, 9 C 871 12 C L R 590, Surjyav Sndhary,gC 8251 
12 Cl R 400. Pran® Jadu, 2 C W N 603 , Deen Dayal v Kylas, IC 92 s 
24 W R 106 

(t) Annaji v Raghub n, 6 MHCR 40O , Subramann v Subramama, 31 M 
.350 , See also M adh wa v Venkataramanjula, 26 M 062, 669 


High rate no 
ground to 
set aside 
sale 


Rule, 


hot in whole 
of India, 


only miong 
Hindus, 


of Born , 

Ber ir, Sindh 
Santal Per* 
ginas, Cal,, 


not in M id , 



C. V, S. 8, SS. ix] LIMITATION 463 

“The rule of damdupat only exists so long as the relation 
of debtor and creditor exists, but not when the contractual 
relation has come to an end by reason of a decree." (/) It 
does not apply to a claim for legacy, (g) 

The principle of damdupat is not applicable to a decree 
by puisne mortgage ( h ) nor to interest accruing due after 
the institution of the suit, (t ) The interest on arrears may 
be capitalised by subsequent agreement, but prospective 
interest cannot be capitalised (J) 

The rule of damdupat is not affected by the Transfer of 
Property Act and the Indian Contract Act (^) or the Acts 
relating to interests. (/) 

Sub-Sec ix— LIMITATION* 

Limitation —The son’s pious duty to pay the father’s debt 
will be barred by limitation, if not enforced within six years 
under Article 120 of the Limitation Act :.(»/) from the moment 
the debt incurred by the father matures , («) but in the former 
case it is not decided when the right to sue accrues for the 
purpose of this Article. If the personal remedy against the 
father is barred it becomes barred against the son also. ( 0 ) 
Son’s liability for barred debts— Some Courts hold that 
it is a pious duty of the son to pay off the time-barred debt 
of his father, (/) while others entertain a contrary view. ( q ) 


(/) In the mat ier of Harilal Mullick, 33 C 12C9, 1276 10 C W N 884 
Nanda v Dhirendra, 40 C 7x0 21 I C 974 , Narayan v Khewaraj, 1929 
N 117 

(p) Hariram v Madan, 49 C L J 335, 341 P C 
(A) Naryan v Nathmal, 17 N L R 200 

( » ) Achvut v Ramchandra, 27 Bom L R 492 87 I C 719 1925 B. 362 ; 

Motilal v Rem, 1924 N 348 78 I C 71 1 
(t) Sadasheorao v Kalusingh, 21 N L R 45 88 I C 561 I 9 2 5 N 272 

(h) Kunja w Narsamba, 42 C 826 20 C W N IJO , Jeewan v Manordas, 35 
B 199,203 12 Bom LR 992 8IC 649. w 37 C*eo III, Ch 142 Section 
13 and also Section 4 of iransfer of Property Act read with Section 37 of 
the Indian Contract Act , but see Madhwa v Venkataramanjulu, 26 M €62 
(l) Ram Lai v Haran, 12 WR (O C) 9 < Kush ilchand v Ibrahim, 3 B H 
C R (A C ) 23 , Hakma v Meman, 7 B H C R (O C ) 19 
* See post Sec 9, Sub sec iv, “Limitation” 

(tn) Brijnandan o Bidya, 42 C 10G8 F B 19CWN 849 21 C L J 543 29 
I C 629 , Champa v Sh im, 13 I C 530 (A) 

(ft) Surjao Golab, 27 C 762 

(o) Thakur v Jagraj, 1928 A 86 

(p) Shibnath v Alliance Bank, 25 I C 480 110PWR 1914 215 PL R 1914 

3 P R 1915 , Hari v Bharat, 20 I C 590 16 O C 185 

(f) Subramama v Gopala, 33 M 308 20 M.L J 633 8 M L T 321 7 I C 

898 , Achutanand v Surjanarain, 5 P 746 
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But the son’s agreement to pay father barred debt, is not 
illegal, (r) 

Renewal of barred debts —The sons are liable to pay 
the time-baricd debt acknowledged by the father by executing 
a second bond, (s) that is, if the father revived the debt 
and made himself liable, the sons are bound by it , ( t ) but 
a contrary view has also been held («) When according 
to the terms of the deed of partition the son failed to discharge 
the debts allotted to his share, and the father being pressed 
by the creditor, kept the debts alive by renewing the deed 
and then discharged them a personal decree can be obtained 
against the son in a suit brought by the father for recovery 
of the money. ( [v ) 

The renewal, by the managing member of a joint family, 
of a time-barred promissory note originally executed for the 
benefit of the family, after the suit for partition was 
filed, does not bind the other members ; but in equity they 
are bound to contribute to the same ( w ) 

When the sons executed a simple money bond in order 
to pay off a time-barred debt due from their father, the bond 
could be enforced against the sons to the extent of the family 
property and not against them presonally, inasmuch as, the 
bond was without consideration and as it did not come under 
Section 25 (3) of the Indian Contract Act, because the original 
debt, but for the limitation, could not have been recovered from 
the sons. (*) 


(r) Rajamier v Subramaniam, 1928 M 1201 

(s ) Ram v Chhedi, 44 A C2S 20ALJ 577 1922 A 402, Satyamrayan v 
Satyanarayanmurti, 50 M L J 144, see Hari v Bharat, 16 OC 185 20 
IC 590 

(t) Jagdambika v Kali, 9 P 843,847-849, Gajadhar v Jagannath, 46 A 
775 

(u) Indar v Sarju, 11 I C 737 (A ) , Jang v Bhaya, 1928 O 43 , see Naro v 
Paragauda, 41 B.347 *9 Bom LR 69 39 I C 23 , Giridhari v Govind, 
19 A LJ 456 63 I C 25 

(v) Ramasimi v Doraisami, 1929 M 137 

(10) Viswasaukaran irayam v Kasi, 21 L W 25 85 I C 225 1925 RJ. 

453 

( x ) Asav Karam, 51 A 983 
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Indian Legislature and Judicial Committee —A student of jurispru- 
dence would be at a loss to understand the principle on which the highest 
tribunals are changing the Mithkshaflt law which they are called on to 
administer Hindu law as it is, seems to be suited to the exigencies, ind 
is conducive to the welfare and well-being, of Hindu society , and the intro- 
duction of an innovation, like the legil liability of the son to pay off the 
father’s debt, has been attended with mischievous consequences entailing 
great hardship The Indian money-lenders are shrewd and astute enough to 
be able to protect their own interests, while men of property here are often 
surrounded by unprincipled servants and hangers-on who feel no compunction 
in robbing their masters and benefactors in collusion with money lenders not 
found to be endowed with honesty By the operation of the doctrine intro- 
duced by the Privy Council in GtrdAarec l alPs case many ancient families are 
becoming ruined and reduced to poverty But while the Judicial Committee 
is changing the law for the benefit of dishonest money lenders mistaken for 
honest bankers, the Indian Legislature is passing Enactment after Enactment 
for the protection of the people against the money-lenders, 

See 9— JUDICIAL PROCEEDINGS 

Sub-Sec i— SUITS 

Personal and representative capacity — Every member 
of a joint family has two capacities, one of which may be 
called the personal and the other, the representative. In 
transactions with outsiders he represents the whole family, 
if he acts in his representative capacity, (y) but if they relate 
to his individual interests, then he acts m his personal 
capacity. In all transactions and concerns with the outside 
world a single member such as the manager, acts as the 
representative of the family so as to bind the whole family, 
when those are for the benefit or necessity of the family : a 
member other than the manager can so act if he is previously 
authorized or his acts be subsequently ratified by words or 
conduct, (a) A property purchased in the name of a member 
of joint family is presumed to be family property, on the 
principle that he represents the family. When transactions 
are made m the name of one member, as for instance when 
a bond stands in a single member’s name, that member 
represents the famtly in relation to the other party, as regards 
matters arising out of the transaction, and accordingly the 


(y) See Ram v Tanak, 1928 P 557 

(z) Vithu 'u Babaj'i, 32 B 375 10 Bom L.R 505 

H.L-59 
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single member is prima facie entitled to collect the bond debt, 
and payment to him would operate as a valid discharge of 
the debt, (a) How far a single member may represent the 
family in suits or other judicial proceedings is now considered, 
The ordinary general rule is that no person can be bound 
by a decree to which he is not a paity, it cannot even be used 
as evidence against him , and that a person cannot be appointed 
guardian ad litem , if his interests be adverse to those of the 
minor Hence all the members must be parties to a suit relat- 
ing to the property, trade or business of the family. But 
this rule is not followed in all cases m which the managing 
member alone was the party to a suit sometimes he is held 
to represent the whole family, (b) and sometimes not so. 
The decisions do not seem to be uniform. ( c ) 

Suit by the manager or a single member —There are 
several caseo in which it has been held that one me nber of a 
joint family, cannot alone sue on behalf of the family, (d) 
The managing members of a joint family business can main- 
tain (e) a suit against debtors in their own names without 
joining all the co-parceners When, however, the other 
members of the family are minors, then, the manager who 
is the de facto guardian of then interests must necessarily 
represent the whole family, and may alone sue, (/) but the 
defendant may always insist on all the co-owners being 
joined as plaintiffs on the record, (g •) Even when the other 
members are adults it has been held that the question of the 
right of the manager to sue in his own name is lather one 
of authority , (/i) and the defendant desirous of bringing 


(a) Ramanujachanar v Srimvasachan ir, 9 M L J 103 , Ramasami v Mamkka, 
9 M L J 155 

(0) See Sheo Baksh v Indra, 12 O L J 239 87 I C 185 1925 O 392 

CO Phoolbash v Lalla, 3 I A 7, 2 5 , Nathum v Manraj, 2 C 149 , Ram* 

sebuk v Ramlal, 6 C 815 , see pp 475 476 infra 
(d) Ses>h,»n v Veera, 32 M 284 19 ML J 372 5 M L T 351 
CO See Kishan v Har, 33 A 272 38 I A 45 15 C W N 321 13 C L.J 345 9 

IC 739 21 M L J 378 13 Bom L R 359, see foot note (y) p 356 

and foot note (k) p 388, Durga v Damodar, 32 A 183 7 A L J id 5 IC 

(f ) SeeUi rigangowd a v Basangowdi, 51 B 450 54 I A 112 IOI IC 44 
1927 P C 50, see post p 471 “Res judicata" 

(S) Harigopal v Gokaldas, 12 B 158 , Balkrishna v Municipality. 10 B 32 
Jas v Sher, 25 A ij2 22 AWN 223 ' 

C 4 ' See pp 384-385 supra , Lingangowda v Basangowda , supra 
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in the other members on the record for insuring himself 
against further litigation should take the objection at an 
early stage, as the same is capable of being waived (?) 

When a mortgage stands in the name of a single member, 
he alone may sue upon it, ( 7 ) even when the other members had 
joined in the deed, regarding the subject matter of the suit (k) 
Suit against manager alone -It has been held that a 
decree in a suit against one brother alone, based on a mort- 
gage executed by him as manager for legal necessity even 
during the minority of another brother, and the sale of the 
mortgaged property in execution of that decree, are not, 
binding on the other bi other (7) 

The learned judges in these cases enunciate the ordinary 
principle that a person ought not to Le depuved of his rights 
by judicial proceedings to which he was no party But if 
the debt was one payable by that person as well as by the 
parties to the previous suit, and the property was sold at 
its proper price, and there is no other ground for impugning 
the decree or the sale, so far as his share is concerned, save 
and except the meie technical objection of his not having 
teen made a pai ty to the previous pioceedings, then, it has 
been held in some cases, having regard to the peculiar nature 
of the transaction and position of the members who alone 
had been made defendants m the previous suit, that all the 
members were bound by the pioceedings although some were 
not joined on the record (tn) Thus the managers of a joint 
family trade and of its money-lending business have been held 
to be the accredited agents of the family and to represent 
the whole family in transactions falling within the scope of 
their authority, such as boi rowing money by pledging the 
family property, for the purposes of such trade or business, 
as well as in suits based on such mortgage, brought against 


(t) Guruvayya v Dattatraya, 28 B. u, 19 5 Bom 1 R 61S 

( j) Ramanujacharnr v Snniv?sichariar, 9 M I J 103 

(k) Subrahmanya v Siva, 52 I C 931 lo l V/ 180 (1919J M W N 5I7. 

( l ) Abilak v Rubbi, 11 C 293 , Subramanian v Subramantan, 5 M 125 (F B ) 

(m) See fribeni v Ramasray, 10 P 670, 753 F B 
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them only , (n) and the whole family property has been held to 
pass to the execution-purchaser, unless it can be proved by 
the other members who were not parties to the suit, that 
there was no legal necessity or that what was intended to be 
sold and bargained for, was not the whole family property, 
but only the co-parcenery interest of the managers who alone 
were parties to the previous suit. ( o ) So also the member of 
the family m whose name a leasehold property stood 
represented the family in suits for rent of the property, and 
the decrees for rent against him alone may be realized by 
the sale of the whole family property. (/) 

Having regard to the low standard of morality among the money-lenders 
alld many other classes of people in this country, this departure from the 
Strict rule of hw appears to be likely to lead to fraud, collusion and dishonesty 
for the purpose of depriving men of their just rights by law-suits of which 
they may be ignorant , and the Courts would not be Justified in extending 
this exceptional rule 

Suit against father — The father of the family stands 
on a different footing from that of a brother or an uncle, and 
cannot be piesumed to act in fiaud of his sons, and therefore 
he may, in a judicial proceeding, be deemed to represent the 
family consisting of himself and his male issue.(^) 

The following extiact fiom the judgment of the Privy 
Council m the case of Mt Nanomi Babuastn v. Modun 
Mohun (f) shows what the law is on the subject • — 

" There is no question that considerable difficulty has been found in giving 
full effect to each of the two principles of the Mitakshara law, one being that 
a son takes a present vested interest jointly with his father in ancestral estate, 
and the other that he is leg illy bound to pay his father’s debts, not incurred 
for immoral purposes, to the extent of the property taken by him through his 


(it) Baba Dm v Bansnj, 27 I C 5C7 2OLJ 55 18 OC 84 , Raghunatbji v 
Bank of Bombay, 34 B 72 11 Bom LR 255 2 I.C 173 , Ghanshyam v 
Hardei, 33 I C 380 (O ) Sec pp 356-358 supra 
0) Daulat v Mehr, 15 C 70 14 I A 187 , Sheo Pershad v Saheb Lai, 20 C 
453,Baldeo« Mobarik, 29 C 583 6 CWN 370, Sheo v Jaddo, 36 A 
383,386 41 I A 216 12 A L J 1173 18 CWN 968 20 CLJ 282 1 6 
M.L.T. 175 16 Bom L R 810, on appeal from 33 A 71 
(/) Bissestir D Luchmessur, 5 CLR 477 CIA 233 , Hari v Jairam, 14 B 
597 

(<?) See Madhusudan v Bhagwan, 53 B 444 1923 B 213 , Sabha v Kishan, 
52 A 1027 , Kishan v Brijraj, 51 A 932 i 1929 A 726 , Sharam v Sadhu, 
1928 L 484 , Naryan v Dhubabai, 21 N L R 38 93 I C 66] , 1925 N 299 , 
see also p 469 foot note (s) 

(r) 13 C. 21 13 I A. 1 
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father It is impossible to say that the decisions on the subject are on all 
points in harmony, either in India or here * * * 

"It appears to their Lordships that sufficient care has not always been 
taken to distinguish between the question how hr the entirety of the joint 
estate is liable to answer the father’s debt, and the question how fir sons can 
be precluded by proceedings taken by or against the father alone from dis 
puting that liability Destructive as it may be of the principle of independent 
co-parcenery rights in the sons, the dicisions have for some time established 
the principle that the sons cannot set up their rights against their father’s 
alienation for an antecedent debt, or against his creditors’ remedies for their 
debts if not tainted with immorality On this important question of the 
liability of the joint estate their Lordships think that there is now no conflict 
of authority 

M The circumstances of the present case do not call for any inquiry as to 
the exact extent to which sons are precluded by 1 decree and execution 
proceedings against their fither from calling into question the validity of the 
sale, on the ground that the debt which formed the foundation of it was 
incurred for immoral purposes, or was merely illusory and fictitious Their 
Lordships do not think that the authority of Die/niyaPs case bound the 
Court to hold that nothing but Giridhan’s (the f ither's) co pircenery interest 
passed by the sale If his debt was of a nature to support a s lie of the 
entirety, he might legally have sold it without suit, or the creditor might 
legally procure a sale of it by suit All the sons can claim is, that not 
being parties to the sale or execution proceedings, they ought not to be barred 
from trying the fact or the nature cf the debt in suit of their own Assuming 
they have such a right, it will avail them nothing unless they can prove that 
the debt was not such as to justify the sale 

“ If the expressions by which the estate is conveyed to the purchaser are 
susceptible of application either to the entirety or to the father’s co parcenery 
interest alone ("and in DeeudyaPs case there certainly was an ambiguity of 
that kind), the absence of the sons from the proceedings may be one material 
consideration But if the fact be that the purchaser has bargained and paid 
for the entirety, he may clearl) defend his title to it upon any ground which 
would have justified a sale if the sons had been brought in to oppose the 
execution proceedings ” 

Conclusion, suit by or against manager —It has been 
held that the managing membei can sue and be sued in a 
representative capacity so as to bind the entire family with 
the decree, (j) But there is no presumption that a suit 


(s) See foot notes , (e), (/), (h), (n\ (o), (p) and (</) above , Sheik Ibrahim v 
Rami, 35 M 685 21 MLJ 508 10 1 C 874, Jadoo v Sheo, 33 A 71 

7 A L J 945 7 I C 902 on appeal 36 A 383 4! I A 216 18 C W N 

9C8 20 C L J 282, Durga v Damodor, 32 A 183 7 A L J 161 5 1 C 
767, Kishan v Har, 33 A 27 2 38 I A 45 13 C L J 345 21 MLJ 


Conclusion 
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by the managing member is in his representative capacity ; 
(t) but a contrary view has also been expressed ; (u) and 
hence, according to to this latter view, when he is sued along 
with certain other members of the family no such presumption 
arises. (?>) When the senior members of the family executed 
the mortgage deed and they only were impleaded in the suit, 
the presumption is that one of them must have been the 
manager and as such the decree in such a suit binds all. 

( w ) But the other view is that in the absence of any proof 
that any one of them acted for the family or that any one of 
them acted as de facto manager the suit is not binding on 
all. (V) When the father alone executed the mortgage but 
in the suit the. sons were also impleaded, the question of 
presence of legal necessity oi antecedent debt ought to be 
tried, if raised by the sons (y) 

The plaint in a suit by a manage! should state that the 
suit is by the managei as such (j) But an obiter has been 
expressed that mere omission to de->cnbe the manager as such 
does not debar the plaintiff from claiming that the manager 
represented the family (a) The same Court in a previous 
decision has held that it cannot be laid down as a general 


378 15C WN 321 13 Bom I Is 359 9 I C 739 Biahambhar v Indar, 

10 IC 200 14 O C 127 , Chajju v Nathan, 15 I C 876 (A ) , Kirpal v 

Sint, l, I C 305 71 P R (1911J , Mela v Gori, 3 L 288 66 1 C 

485 1922 I 200 , Bnjnath v Paleep, 58 I C 489 (Pit j , Lai Bahadur v 

Aoharan, 13 A I J 138 (F B ) 27 I C 795, 798, Rameshwar v Bhangilal, 
32 I C 996 12 N1 R 45 Samu v Swamtnatha, 215 I C 221 1(3 M L T 
163 1 W. 643 , Sheo Dulare v Brij, 25 I C 849 1OL] 456 , Narayan v 

Sagunabai, 49 B 113 26 Bom L R 1200 85 I C 181 1925 B 193, 

Kimchandrar Bhagwint, S3 B 777 1Q29 B 465 , Madhusudan v Bhagwan, 
S3 B 444 1929 B 213 , Atnn v Bankee, 1930 I 561 

ft) Kara asawmi Annathurai, 20 M L J 852 7IC 341 

(u) Thakur v Jagri], 1928 A 86 

(v) rhakur V Jagri], Supra ; sec Sethuratnam v Chinrn, 1930 M. 206. 

(w) Deo Narain r Kigu, 1930 A 541 

(x) Padmakar v Mihadev, 10 B 21 

(y) Angaraj v Ramrup, 1930 O 284 

(z) Girwar Q Makbunes>sa, I Pat L J 468 

[0) Gobind v Baldeo, 1930 P 293 ( Obiter ) 
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porposition that the managing member must be mentioned 
as a party in that capacity, but it is to be seen whether he 
effectively represents the family having regard to tl e 
circumstances of the case, (b) 

Res judicata.— A suit, by other members of a joint family, 
is barred by the pi maples of res judicata (Explanation vi 
of Section 1 1 of the Civil Procedure Code) if in the previous 
suit by the managing member, the manager acted on behalf 
of himself and representing the minor members' interests also, 
and if the other members were adults, with their assent (c) 
The execution against the father is effective against the son 
also and if any matter in execution is barred by res judicaUi 
against the father, it is operative against the son as well. ( d ) 
The suit by a purchaser against the son, after the sale having 
been set aside on the son depositing a certain sum, for the 
recovery of the balance of the consideration money paid to 
the father, is not barred by res judicata, (e) 

What passes in execution against father alone.— In 
Nanomi Babuasm (/) and in the cases of Bhagbut v. Mt. 
Girja, (g) Minaks/u v. Ivimudi (/«) and Mahabir v. Moheswar 
( * ) the Judicial Committee held that the entire family property 
passed in execution of a decree against the father alone , (y) 
and in the cases of Deendyal v. Fugdeep (k) Suraj Bansi v 
Sheo Persad (l) Hindi v. Ruder ( m\ Sunbhunath v. Go lap 
Sing (n) and Pettachi v. C hmnatambiai (a) it was held that 
the father’s undivived intei est only passed. In Sat Naram v. 


(A) Lalchand v. Seogobind, 8| P 788 1929 P 741, see Sethuratnam r 

Chinn a, 1930 M 206 

(c) Lingangowda v. Basangowda, 51 B. 450 54 I A 112 101 I C 44 1927 

PC 56 

(d) Subramama v Venkatarama, 1930 M 257 

(e) Raghunath v Ram, 1 927 A 421 

(f) 13 C 21 13 I A 1 

\S) IS C 717 »S I A 99 But see's alC 996. 

(A) 12 M 142 16 I A 1 

(0 17 C 584 17 I A 11 

(j) See Raghunandan v Parmemestmar, 2 Pat L J 306 1917 Pat 137 39 IC 

779 , Gadadhar v Ghana, 3 Pat L J 533 47 I C 212 , see Ganesh v Deo 

4 Pat L J 692 52 I C 271 , De Sou/a v Wamiurao, 27 Bom L R 1451 
91 I C 984 1926 C 1 17 , Abdul Karim v Ramkishore, 47 A 421 23 A L J 
196 86 I.C 837 : 1925 A 327 

(A) 3 C 198 4 247 

(0 5 C 148 6IA 88 (m) 10 C 62C n IA 26 

(i n ) 14 C 572 14 I A 77 (0) lpM 241 14 J A 84 
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second, 


third, 


fourth, 


Biha ) i Lal(f) the Privy Council has held that in a sale in exe- 
cution of a decree against the father, the son’s interest also 
passes unless the lender knew that the debt was incurred for 
purposes of immorality. The following propositions appear 
to be laid down in these cases . — 

1. The whole family property may be sold m execution 
of a money decree against the father alone, if the debt was 
not contracted for immoral or illegal purposes. But the son 
cannot challenge the execution sale on the ground that the 
debt sued on was without necessity. (g) 

2. If the proceedings show that the intention was to 
sell the entire property and the same was sold and bargained 
for, then the purchaser would be entitled to the whole : and 
the sons though not parties to the proceedings, cannot claim 
their shares against the purchaser except by proving that the 
debt was contracted for immoral or illegal purposes, and that 
the purchaser had actual or constructive notice of that fact. 
A claim preferred by the sons has been held to affect the 
purchaser with such notice. ( r ) When the creditor is the 
purchaser he is affected with notice of all the proceedings. ( s ) 

3. Should, however, the original transaction and the 
proceedings in the suit, as well as the price paid, show that 
what was intended to be sold was the father’s co-parcenery 
interest only, then the purchaser cannot get more than that 
interest (/) In the absence of circumstances showing an 
intention to put up the entire interest of the family in the 
property sold m execution of a money-decree against the 
father, only his interest passes to the execution-purchaser. ( u) 

4. The Court will look at the substance, and not merely 
at the form,(V) of the execution-proceedings, and therefore the 


(P) 6 L 1 52 I A 22 29CWN 797 47 M I. J 857 27 Bom. LR 135 23 
A L J 85 84 I C 88j 1925 I* C 18 

(q) Gajadhar v Jadubir, 47 A 122 85 I C 31 1925 A 180 , Sabha v Kish an, 

52 A 1027 

(r) 5 C 148 (t) 10 M 341 : 14 I A 84 

(t) 14 C 572 (u) Maruti v Babaji, 15 L. £7. 

(t>) See Sirpat t> Prodyot, 44 C 524 21 C W N 442 32 M.L'J 133 25 C L.J 

220 19 Bom I R 290 15 A I J 147 30 1 C 252 
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expression “right, title and interest of the judgment-debtor 
used in the sale proceedings and in the sale-certificate, is not 
to be taken to necessarily show that the father’s intei cst 
only was sold, (w) 

5. The points to be determined in such cases are, — 

(a) What was the interest that was bargained for and 
paid for by the purchaser ? ( x ) Was it the father’s interest 
only, or was it the interest of the entire family ? And if the 
latter, then 

(b) were the debts, for which the decree was obtained, 
in execution of which the property was sold, contracted for 
immoral or illegal purpose*. ? and 

(V) had the purchaser notice that the debts were so 
contracted ? (/) 

Transfer of Prperty Act § 85 (now) Order 34, Rule 3, Civil Proce- 
dure Code— There is, however, no strong reason why the courts should be 
so indulgent to money-lenders who are found as a general rule to be unscru- 
pulous and dishonest, as to depart from the ordinary law, and hold that mem- 
bers of a joint family are bound by alienations and decrees and execution- 
sales to which they were not parties, except in the exceptional case of the 
father of a family being the transferor or the judgment-debtor In a case in 
which the sons objected to the sale of their interests in execution of a decree 
obtained against the father alone, in a suit on mortgage executed by him, 
upon the ground of their not having been made parties to the mortgage-suit, 
the Allahabad High Court has held— that Section 85 of the Trinsfer of Pro- 
perty Act is imperative and applies to a suit or mortgage executed only by 
the father or any other manager of a joint family (s) But this view of the 
law has been overruled (a) and it has been held that a manager can represent 
the whole family in a suit though the other members were not made paities 
to it The Calcutta High Court also has in a similar case held that that 
Section is compulsory, and that the minor son was not represented by the 
father who was the mortgagor, and against whom alone the suit on the 
motgage had been brought and decree obtained But their Lordships held 
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(w) Jugal v Jotindro, io C g8<; ( 992 11 I A 66 

(x) See Thakur v Ram, 22 C W N {jo (P C ' 37 C I. J 191 20 Bom L 
R S02 43 I C 268 14 M L J 97 16 A L J 33 , Narumal v Jjgatmal 
1925 S 288, Dayanand v Daji, 1926 B 548 28 Bom L R 1022 

(y) Knshnaji v Vithal, 12 B 625 

(t) Bhawam v Kallu, 17 A 537 (F B ,) 15 A W N H 
(a) Hon v Munman, 34 A 549 F B 9 ALJ 819 15 IC 125, Madan v 
Kishan, 34 A 572 9 A L J 844 15 I C 138, Kishanv Har, 33 A 272 38 
I A 45 15C W N 321 13 CLJ 345 13 Bom L R, 359 8 ALJ 
256 15 I C 126 9IC 739 21MLJ 378 , in this connection see, Nathu v. 
Ram, 47 A 427 23 A L J 246 87 I C 700 1925 A 335 
H, L,— 60 , 
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that inasmuch as the minor sued to declare that he was not bound by the 
decree nor by the mortgage, the debt having been contracted for illegal and 
immoral purposes, and as the latter point was found against him, and he was 
not willing to redeem, his suit must be dismissed though he was not a party 
to the decree, since the only right the minor plaintiff now had was the right 
to redeem (b) 

It should, however, be observed that this view of Section 85 of the Transfer 
of Property Act, namely, that according to its provisions even the father 
cannot be held to represent his male issue in a mortgage suit brought against 
him alone, and in the subsequent proceedings including sale of the family 
property in execution, — is in direct conflict with the law laid down and ex- 
plained by the Judicial Committee in the cases of Ctrdharee La.ll (c) Mttddun 
'l'haloor (d), Suraj Bunsi Kaer (e), and Nanomi Babumtn (/ ) and in several 
others The question is not merely one of procedure but one intimately 
connected with the Substantiae Law of Joint Families, the corporate constitu- 
tion of which necessitates their represent it ion by a single member, in transac- 
tions with outsiders It is no doubt true that the ordinary rule, that all 
persons should be made parties to suits that affect their interests in property, 
ought to be applied even when the members of a joint family are concerned, 
for safe-guarding their interest against the possible fraud and collusion of the 
m maging members, and for preventing the property from being sold at an 

inidequatc price by retson of all the interested members not being made 
parties to the proceedings, and by reason of the purch iser’s apprehension of 
subsequent litigation The doctrine of representation, therefore, should not 

be extended to judicial proceedings as a genera Irule But when the manag- 
ing member is the father of the family there is a strong, if not conclusive, 
presumption against fraud and collusion, there being sufficient safeguard of the 
interests of the other members in his natural affection and love for them 

The question is whether the exception to that general rule, laid down by 

the Judicial Committee on the basis of the doctrine of representation, has 
been repealed by the Legislature. 

It is worthy of special remark that the Privy Council has enunciated two 
propositions, namely, (1) that the father may alienate the whole property for 
paying off his antecedent lawful debts, and (2) that the courts can do what the 
debtor himself could do, that is, effect a judicial sale of the whole property in 
execution of a decree against the father alone for his 1 iwful debts It would 
be anomalous if a purchaser under a judicial sale be in a worse position than 
a private purchaser 

I here is a difference of opinion among the learned judges as to the effect 
of the said Section 85, which seems to be caused by the different points of 
view from which the question is considered Looking from a theoretical point 
of view, it appears to be unjust that a person having an interest in the property 


( b) Lala Suraj » Golab, 28 C 517 jCWN 640 (LPA from 27 C 724; , 
Deb. v Dharamjit, 41 C 727 7 33 19 C L J 437 22 1 C S7 ° . B.swanath « 
Ja^bp, 4Q_C 342^ ^ 7^W N 1025 17 I C 577 , Dngpal v Sukhnandan, 


(c) 1 I A 121 22 W R 56 O C 
(e) 5 C 148 6 I A r 


(d) 1 I A 321, 333 
(/) 13 C 21 13 I A I 
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should lose it without having an opportunity to redeem the morlg igc by being 
impleaded in the suit brought upon it, while it strikes one who considers tin 
question from a practical point of view, where is the fund to come from with 
which the son would redeem the mortgage ? for, if the joint family hid had 
funds, the fither would have redeemed it, and would never have allowed the 
property to be sold in execution Such suits ire brought not witn the intc ntion 
to redeem, but to get b ick, if possible, a portion of the property by meins of 
this technical objeition Hence it seems th it Justices Chandri M idhab Ghosh 
(g) and Pramidi Ch iran Banerji (A) who arc perfectly f inulnr with the inner 
Condition of joint Hindu families, and who look upon thi question from the 
practical point of view, held, differing from their le irned Europe in colleagues, 
that even when the objection was raised by the sons before thi s lie, they 
cannot succeed merely on the ground that they were not made partitics to the 
judicial proceedings, is they must be deemed to hive been represented by 
their f ithcr 

The result of the decisions of the various High Com ts is 
not uniform and may be classified thus The Allahabad, (i) 
the Madras, (y) and the Patna (/) High Couits, following the 
decision of the Privy Council, (/) have held that where a 
suit has been brought by or against the managing member, 
in his representative capacity, it will not fail by i cason of 
the other members not being made parties to the suit. The 
Allahabad High Court, in a recent case. (;«) disagieemg with 
the majority and agreeing with the minority of the members 
of the Full Bench referred to above («) and following 
another decision of the Privy Council, ( o ) has held that a 
decree passed against the mortgagor father for the sale of 
mortgaged property, will bind the son, although he was not a 
party to the suit m which the decree for sale was passed 


(g) Lai a Saraj v Golab, 27 C 724, 730, see L P A in 28 0 517 

( h ) Bhawam v Kallu, 17 A 537.539 FB 15 A W N 12 , 089 s). 

ft) Hon v Munman, 34 A 549 h B 9 A L J 819 15 I C 126 in this connec- 
tion see Nathu v Rim, 47 A 427 , Madan v Kishan, 34 A 572 9 A L J 

844 15 I C 138 ; see Balwant v Aman, 33 A 7 7ALJ 852 7 1 C 112; 

Kehri v Chunni, 33 A 43G 8 A L J 816 9 I C 47G 

(j) Sheik Ibrahim v Rama. 35 M G85 21 M L 1 S°8 10 I C 874 , see Kilam 
v Rangayy a, 22 M 207 , Ram isamyyan v Virasaml, 2* M 222 8 M L J 
126 , Annamalai v Muthu 5 L W 120 39 I C 427 

(k) Raghunandan v, Parmeshwar, 2 Pat LJ 30G (1917J Pat 137 39 I C 
779, Girwar v Makbunessa, t Pat LJ 468 

(/) Kishan v Har, 33 A 272 38 I A 45 15 C W N 321 9 IC 739 21 

M L J 378 13 Bom L R 359 

(t/t) Jwala v Changa, 1929 A 553 

(») Bhawam v Kallu, sufita 

(0) Brij Narain v Mangal, 46 A 95 51 I, A 129 21 A L J 934 28 C W N 

353 . 41 C L J. 232 . 2$ Bom LR. 500 4G M,L J, 23 1934 P.C 50 77 I C 
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The question depends on whether or not the father was sued 
as manager of the joint family and if he was so impleaded 
the sons are bound by the decree obtained against the father 
alone. (/>) Whether the manager is the father or a collateral 
relation it makes no difference The principle has been 
adopted m the Central Provinces, (q) 

The Bombay High Court, on the other hand, seems to hold 
that all the members of the joint family are necessary parties 
to a mortgage suit (r) But if there was a sale of the joint 
property m execution of a decree against the managing member 
m his representative capacity, then the sale cannot be set 
aside merely on the ground that the co-parceners were not 
parties to the suit, unless they can show that the debt was 
not binding on them, (s) 

The Calcutta High Court holds that the other co-parceners 
arc necessary parties to a suit for enforcement of a mortgage 
of the joint family property. (/) 

The Privy Council in the case of Sheo Shankar v Joddo 
(«) has said "There seems to be no doubt upon the Indian 
decisions (fro n which their Lordships see no reason to dissent) 
that there are occasions including foreclosuic suits when the 
managers of a joint Hindu family so effectively represent all 
other members of the family, that the family as a whole is 
bound.” From this judgment it seems to follow that if the 
mortgagor had notice that there were other co-parceners who 
had interests in the property mortgaged, then they are 
necessary paities to the suit. It should be noticed, however, 
that the words “provided that the plaintiff had notice of such 
interest” embodied in Sec. 85 of the Transfer of Property Act 
have been omitted from Rule 1 of Order 34 of the Civil 


( P ) Lai V Jagraj, 50 A 546, 5S2 

(ft) Gore v Kashiram, 9 N L R 1 . 18 1 C 848 | See Motiram v, Arfam, S 3 1 C. 
776, 77» (N ; 

(*") Ramchandra v Shripatrao 40 B 248, 

( t) Rahikrisbna d Viriayak, 34 B 354 , Chmna v Sada, 12 Bom LR, 8il 
(/) Lata Suraj v Golab, a8 C J17 1 5 C WN.^640 (L P A. from 27 C 724) j 


waia wnuaj V UOldU, *0 

Biswaflath u Jagdip, 40 1Hm ^ 

* ' b 727 1 19 C L J 437 > 22 1 C 170 


Dharamjit 
j) 36 A ; 
I.C. 5O4 


. J — w V V ^ n* 1 1 win »/ v# 7*47 1 

342 17 c W N 1025 ! 17 I.c 577 j Debi v. 


(VO. 3 ? A 383, 386, 3»7 41 I A 216 18 C W N. 968 j 30 C L J. 282 1 24 

4 > 16 Bom. L R 810 1 (1914) M W.M 593 on appeal from 33 A. 
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P. Code. On a consideration of the above Privy Council 
decision the Calcutta High Court has held that, it the 
mortgagee had no knowledge of the existence of other co- 
parceners, the decree will be binding against all. (?') 

The Madras High Court has held that a mortgagee is 
entitled to a decree for the sale of the father’s share in the 
mortgaged property when the debt was neither for an antece- 
dent debt nor for any family purpose and also to a personal 
decree under Order 34, Rule 6 of the Civil Proceduie Code 
for the balance, if any, left by the sale proceeds of the fathci’s 
share in the property being insufficient , and this personal 
dcciec can be executed against the entire undivided property 
of the father and sons if not tainted with immorality, {w) 

Sale of agriculturist’s house —Under Section 6o, (i), (c) 
of the Civil Procedure Code the houses and other buildings 
belonging to an agriculturist is not liable to attachment and 
sale m execution of a decree But if a propeity had been sold 
in execution of a decree against the father who was deemed 
to represent the whole family, the son who did not object to 
the attachment, cannot subsequently challenge the sale by 
a separate suit, (x) 

Father’s death, after decree against him alone — 

There was formerly a difference of opinion between the Bombay (y) and 
the Calcutt i (i) High Courts with respect to the question whether a decree 
against the father alone can be executed against the ^ons after the father's 
death, the former holding that it could be, while the latter held that a separate 
suit must be brought But in a subsequent case the Calcutta High Court 
adopted the Bombay view with respect to a mortgage decree (a) 

Tt is now settled by a Full Bench that a money-decree or a 
mortgage-deciee passed against the father alone, may, after 
his death, be executed against his sons as his legal representa- 
tives who are, however, entitled to iaise under Sec. 244 (now 


(v) Halli v Bhyla 21 C L J 454 27 I C 425. 

(w) Kandasami 1) Kuppu, 4} M 241 38 ML J 203 55 I C 320 

(x) Sabha v, Kishan, 52 A. 1027 , Lala Ram v Thakur, 40 A C80, 

( y) Umed v t Goman, 29 B 385 
C * ) Juga 1 ). Audh, 6 CWN 223 

{a) Chander v. Sham, 33 C, 676 1 3 C,L J 131. 
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47) of the Civil P. Code, the question as to the lawfulness of 
the debt, (/>) 

The effect of the vauous decisions on this question 
however, seems to be that the entire family piopeity is to be 
deemed as the father’s assets for the payment of his debts, 
in the hands of his male issues as his legal representatives. 

The law on this subject is now settled by the new Civil 
Procedure Code, Sections 50, 52 and 53 in which the view 
taken by the said Full Bench has been embodied. The 
Allahabad High Court has explained the force of Section 53 
and held that the joint family property, held by the grand- 
father, fathci and the sons, cannot be attached after the death 
of the father m execution of a decree obtained against the 
father during the life-time of the grandfather, nor even after 
the death of the grandfather when the sons become full owncis 
of the joint property, as it becomes operative only on the 
date of the death of the father (e) 

Lis pendens —Pending proceedings for partition by the 
sons, the sons mortgaged a portion of the joint family property 
which fell to the share of the mother , the mother’s share is 
not bound by the mottgage on the doctrine of hs pendens (d) 

Frame of suits — When the plaintiff m a suit intends to 
get his remedy against the estate in the hands of a person 
who is either a manager 01 a co-parcener of a joint family or 
the guardian ol a minor, the suit should be so framed as to 
indicate such an intention (V) So even if the money borrowed 
by the guardian was for paying off the father’s debt without 
creating a charge on the propeity, the decree obtained in a 
suit against the guardian and the minor daughter personally 
who is, in possession of the father's estate will not be binding 
on the estate (/) 

Arbitration, — The manager of a family may, in good 
faith, make a reference to arbitration of any dispute so as 


(b) Amar v Sebak, 34 C 642, F B u C W N 593 5 C L J 491 2 M L T. 
207 , see Rateswar v Gulab, 6 I C <582 (CJ , Shivram v Sakharam, 33 B, 39 
10 Bom LR 939. (t) Bmda v Raj Ballabh. 48 A 241 

(d) Munm Lai v Pbula, 50 A 22 1927 A 679 ( e 

\f) Laht v. Dayamoyi, 45 C L.J 404 P. C 1 1927 P.0, 41, 


’ Raj Ballabh, 48 A 245 

(0 t> ee ante pp. 472-473. 
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to bind the other co-parceners ; (g) and it cannot be set 
aside unless fraud is proved ; (A) but some members of the 
family cannot in a claim by a third party, refer it to an arb - 
ration so as to bind the family. (2) A manager of a joint- 
family trade cannot refer a litigation to arbitration (j) 

Receiver — A receiver may be appointed of the joint family 
property mortgaged by the karta of the joint family when the 
debt was known to the adult members of the family and the 
money advanced was used for the family business. ( l ) The 
position and rights of a Receiver appointed in an insolvency 
proceeding is stated before.(/) 

Letters of Adminstration — cannot be granted to the 
estate of a deceased member of a joint family governed by 
the Mitakshara school of Hindu law. (w) 

Sub Sec* ii-COMPROMISE AND FAMILY ARRANGEMENT 

Compromise and family arrangement by father.*-— A 
consent decree, based on a compromise evidencing a family 
arrangement settling disputed claims set up in a previous suit 
instituted by the father alone, is held to be binding on the 
sons m a subsequent suit by them, («) when no ground is 
established for setting it aside, nor is it shown to be unfair 
to them, not on the ground of res judicata , but on principles 
of estoppel. “The constitution of a joint Hindu family 
consisting of father and his sons is such that the father 
represents the sons. *** He may sue and be sued and may 
bind the family by the result of the litigation In a family 
arrangement settling disputed rights and liabilities, his action 
as representative of the family is binding on the dependent 
members. (0) If the compromise of doubtful claims was 


ig) Uppara v Gaddam, 50 I C 471 9 L W 3i4.Mithav Shiv, 60 1 C 484(F), 
see pot note (r) p, 389 ante 
Keshava v Natharavali 1928 M 200 

See Kastun v Lana, (Jo i C 751 (L ) , Bhumireddi v Bhumireddi, 60 IC 
615 12 L W 668 (1921J M W N 28 , see foot note (r) p 389 ante, 

</) Gainda v Firm Nihal, 6 L L J 502 84 I C 726 i9 2 5 L 261 
(A) Ram Kumar v. Chartered Bank, 41 C L J 203 87 I C. 375 * 925 C 664 
(/) See p 447-450 ante (m) Gopalaswami v Meenakshi, 7 R 39 

* In this connection see Ch XII, Sec 4, sub-sec 11 

(n) Shambhu v Dwarka, 60 IC 524 (L ) , Ramdas v Chabildas, 12 Bom 
L.R C21 7IC 134, Daya v Hub, 37 A 105 13 A L J 21 27 I C 497 
(0) Set Mehdi v Ghanshiam, 32 C W N 93 P C 1927 P C 204 
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entered into, the principle laid down in Stapilton 
v. Stapilton, (p) and often followed in India [Ram Niranjan 
v. Prayag (q) and Rameshwar v. Lachmi (r)] would apply, 
as if the sons who were represented by the father were parties 
to the transaction. Pitam v. Ujagar (r) and Ujagar v. Pttam , 
(/) may be cited as affirming the rule applicable to the present 
case ” (u) 

A family arrangement— is one arrived at by members of 
the same family in settlement of doubtful claims, t. e , the 
dispute being composed by a settlement based upon the ackno- 
wledgment of pre-existing title in the parties concerned , the 
mere fact that an agreement is entered into by relations of 
each other docs not make it a family settlement (v) The 
Allahabad High Court (u) in a recent case has adopted the 
requisite of a valid family arrangement as given m Halsbury’s 
Laws of England which runs thus “a transaction between 
members of the same family which is for the benefit of the 
family generally, as, for example, one which tends to the 
preservation of the family property, to the place or security 
of the family and the avoiding of family disputes and litigation, 
or to the saving of the honour of the family.” (x) It should 
be an honest settlement of an existing dispute which must not 
be manifestly ultra vires of the parties to settle, (y) and 
“bona fide dispute” means nothing moie than that each 
party must intend to press his claim to the property, (.s) 
It is a settlement of doubtful claims or rather what the parties 
believed to be doubtful (a) The fact that there was no 
other consideration to support the arrangement or that it 
transferred a property without any right is not sufficient 


(f>) I W & T 223 0 /) 8 C 138 

(r) 11 C in 7CWNG88 

(s) 1 A 6$l 

(t) 8 I A 190 4 A 120 

(u) Rai Gapndar a Rai, 12 CWN 687, 694 i ee also foot note (m) p 445 • 
Jagdamsahay v Rupnaram, 5 Pat LT 375 1924 p 736, Hiran Bibi v 
Sohan 18 C W N 929 24 1 C 309 27 M L J 149 , Kanhai v Bnj 40 A 487 

( v ) Mittar v Datta, 1926 A 194 reversing 1926 A 7 

( w f Siadh Gopal v Behan, 50 A 284, 288 1928 A 65 


(x) Vol 14 P 540 

( y) Khantamyee v Hirdayananda, 48 C L J 489,495 
(») Sidh Gopal v Bihan, supra 

(a) Ichhun v Banwari, 1929 L 1 6, 
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ground for setting aside a family settlement,^; 

It is not necessary that all the parties to the suit must 
join in the compromise, if such a compromise can be effected 
amongst the parties to the settlement, (c) 

A family settlement need not be embodied in a registered 
document ; it is sufficient if it is given effect to, (d ) 

8uW3ec iii -BURDEN OF PROOF* 

There is no presumption that a debt contracted by a 
manager of a joint family was for the benefit of the joint 
family, (e) A pro-note signed by a manager m his personal 
capacity cannot be presumed to have been signed as such 
manager of joint family. (/) The onus of showing that a debt 
contracted by the manager of a joint family is binding on the 
family, i. e., that there was either necessity or benefit or 
proper enquiry or antecedent debt, is in the first instance on 
the person seeking to enforce its payment, (g) When the 
transactions go back beyond the stage at which direct evidence 
cannot possibly be expected from the creditor, and, when 
evidence, tending to shake the confidence in the transactions 
themselves, or in the conduct and care of the manager or of 
the creditor, is not available, the burden is shifted on those 
who repudiate them. ( h ) So also when there were a long 


W Ichhun v Ban wan, supra 

S Thiruvengada v Thangavelu, 1928 M 594 
I Balbhaddar v Shamsher 1929 O. 305. 

* Set post Sec 13, Sub-sec ii. 

(*) Sotam v Pardhuman, 8 L 673 1928 L 103 j Khaiana v Jagan, 4 L 200 t 
S L L I 03(5 j 1924 L 44 , Mela v Gori, 3 L 288 66 I C 485 : 192a L 

a 00 , Chintamoni v Satyabadi, 1 P 715 1923 P 71 , 70 I C 226 ; Ganpat 

v Munni, 34 A 135 9 A L J 54 13 I C 34 , Biswanath v Ranipal, 
3 O.L J 26 13 I C 778 , Paras v Gian, 50 I C 36 (Paj ) , Ramdhao v. 
Ramji, 50 I C 215 (Paj ) 

(f) Suppai v Mumgappa, 19 I W C05 1924 M 710 

Gajadhar v Ambika, 47 A 459 41 C L J 450 49 M L J 238 Bom 
LR 8>53 87 IC 292 1925 PC 169; Guruswami v Gopalasami, 42 M 
629 36 M L J 5G8 . 50 1 C 775 9 L W. 547 (1919) M W N 30 , Anant v 
Collector, 40 A 171 27 C L J 363 . 22 C W N 484 34 M L J 291 4 Pat 

L W 236 1918 M W N 446 30 Bom L R 524 44 I C 290 , Piari v 

Sunder, 44 A 756; Jokhu v Gonesh, 1928 p. 54 , Amitralinga, In re, 1928 
M 986, in this connection see p 393 ^ foot note tm) 

( h ) Banga Chandra v Jagat, 44 C 186 43 I A 249 21 C W N 225 34 C L J 
487 14ALJ 1103 18 Bom LR 868 3iMLJ. 563 1 Pat LW 1 36 
IC 420, Piari v Sunder, 44 A 756 20 ALJ 658 68 IC 805 1922 
A 436, Mohonv Bala, 44 A 649.1922 A 310 • 69 I C 754, Vithal v. 
Shivappa, 47 B 637 • 25 Bom L R 323 >983 B. 265 (2) 

H, L.— 61. 
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series of renewals of mortgage transactions by the manager 
extending over a generation without any protest by any 
member of the joint family, the presence of valid necessity or 
acquiescence by the members may be presumed, (t) 

In case of debt incurred by the father, the person seeking 
to enforce it against the sons, is to prove the debt (z*i) and it 
Is for the sons to prove the immoral or illegal purpose foi 
which the debt was contracted, in order to escape liability.(y ) 
The alienee is to prove that there was an antecedent debt 
for alienation by the father, (k) But when the antecedent debt' 
is proved the onus lies on the son to prove the immorality or 
illegality of the debt. (/) 

The difference between the liability of a son and that of 
other co-parceners lies in the onus , the son is to prove (m) 
the illegal or unmoral nature of his fathers debts, whereas, m 
the other case, the burden of proof is on the creditor (;/) to 
prove legal necessity. (0) 

The sons are to prove the immoral or illegal purpose or 
the illusory nature of the debt when a decree has been 
obtained against the father on a moitgage executed by him 
even if there was no sale.'/) Where there is delay in object- 
ing to an alienation b> the father, the burden of piovmg that 


f») Inayat v Hardeo, 45 A 692 21 A L J 610 1924 A 29 
00 Bhagwant v rursi,5?IC 130 (AJ, Jhaman v Comal, 57 I C 36. 

{;) Hazanmal v Abam, 1/ CWN 280 17 C L J 38 18 I C 625 , Sitla r 
Chameli, 21 A f J 683 1924 A 111, Ham v Mahomed, 45 A 545 : 21 
A L J 48$ 1923 A 59 1 . Karoo v Rameshwar, 3 P L T 43 { 1923 P 143 , 
Biswnath v Jodhi, 1925 A 120 , Gajadharv Jadubir, 47 A 122 , Babu Singh 
v Bihari, 30 A 156 5 A L J 175, Nathnm v Baijnath, 39 I C 352 2 Pat 
L J 212 , see Persottam v Sheo, 6 I C 163 (A ) , Ram v Basant, 2 L 253 
G4 I C 121 

CO Seetharain v Balakrishna, 25 M I J G04 15 M L T 78 22 I C 638 , 

Sukhdeo v Jhapat, 5 Pat L J, 120, 54 I C 946, Laik v Dina, 63 I C 
515 (L) 


(ZJ Ruthn 
L 1 


Veerabudra, 25 MI J 281 21 I C 9 5 , Abdul v Shib, a Pat 
572 63 I C 570 , Pud-ii v Baijnath, 56 I C 745 7 O L J 273 23 
OC 264 , Chandradeo v Mata, 31 A 176 F.B 6ALJ 263 iIC 479, 
Kehr v Ganga 1930 L 130 


(m) See foot notes (j) and ( 7 ) above 

(n) See foot notes (e) and ( g ) above 

CO Avaloppa v Murhgappa, 36 M 325 23 M L J 658 
CO Gur Narain v Guban, 25 I C 917 17 O C 368 

v Ganesh, 43 B 612 21 Bom LR 435 51 1 C G12 


18 I C 49 

1 O L J. 5°3 » Hanmant 
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it was not for legal necessity is upon those impeaching the 
alienation (g) 

The mortgagee must show not only that there vas 
necessity to borrow, but that it was not umeasonable to 
borrow at such a rate of interest and upon such terms, and if 
this be not shown, the rate and terms cannot stand, even 
though the charge be upheld. (;) Where, however, the 
security offered is inadequate, the contractual rate of mteiest, 
though high should be allowed, (a) hence, those attacking the 
transaction must first show prtma facte that the late of 
interest is unnecessarily high in the circumstances of the 
case. (/) 

The failure by the defendants to produce their accounts, 
when summoned to do so, to prove a family necessity for the 
debt, will raise a presumption adverse to them, (a) But the 
onus lies on the minor who wants to set aside an alienation 
by the manager on the giound of want of considei ation (y) 
The representations by the borrower are not merely evidence, 
but may, in particular circumstances, be sufficient to shift 
the onus from the lender or the alienee to the person 
impeaching the debt or alienation, (ru) or may operate as an 
estoppel.0»r) But generaly mere representation will not be 
sufficient. 

The recital in the deed by which the property is alienated 
cannot be relied upon for the purpose of proving the existence 


(y) Ram v Lalta 51 I C 664 6 O I. J 504 

(r) See ante p 460 , Nazir v Rao, 41 A 571 46 I A 14s S° I C 434 23 

C W N 700 30 C L J 86 17 A L J 591 21 Bom L R 484 36 M L J 

521 , Raghunath r Sri 45 A, 434 2t A L J 323 1923 A 424 , Bhikhi v 
Kodai 41 A 523 50 I C 814 17 A I J 580 , Ram Khelawan v Ram 41 A 
609 , Ram Bujhawan v Nathu, 50 I A 14 , 44 M E J 615 25 Bom E R 
568 4 PLT 29 1923 PC 37 38 C L J 25, Mahadeozi Bissesuar, 2 

P 488 4 P L T 707 , Ram Sarup v Tjharat, 43 A 703 64 I C 763 19 
A L J 744 , Ram Sarup v Jhulhr, 1930 O 333 , Dwarka v Pnthi,5 O L J 
271 47 I C 106, Ganga v Ram, 60 1 C C8 CA ) , Nand Ram v Bhupal, 

34 A 126 13 IC 5 8 AL J 1299 

(s) J-gatpal v Chandrapal, 53 I C 75? 6 O E ] 477 

(() Kurithiventi v Sitarama, 48 M L J 584 

(u) Guruswami v Gopahsami 42 M 629 36 M I J 5^8 5° I C 775 

(v) Krishna v Madhava, 63, I C 258 CM ) , Nachiappa v Dakshimmurthy, 

28 I C 345 17 M L T 232 1915 M W N 217 , Malayandi v Subbanyi, 

2t M L J 521 8 I C 854 9 M L T 163 

(w) Lala Mukti Prokash v Iswari, 24 C W N 038, 945 57 1 C 858 , Ganba 
v Vishweshwar, 4 N L J 26 rNLR 194 64 I C 268 

(x) Saroda v Gosto, 27 C W N 943 
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of necessity, (jy) though it may be of some evidence. ( z ) But 
it may be an admission and amount to a representation of 
P C view, necessity, (a) The Privy Council, in a case m which the 
dispute was about the alienation made by a widow, has very 
clearly explained the law on this subject — 

" • * • Rectials cannot by themselves be relied upon for the purpose 
of proving the assertions of fact which they contain Indeed it is obvious 
that if such proof were premitted, the rights of reversioners could always be 
defeated by the insertion cf carefully prepared recitals Under ordinary 
Circumstances and apart from st itute, recitals in deeds can only be evidence 
as between the parties to the conveyance and those who claim under them. 

’'But in such a cise as the present their Lordships do not think that 
these recitals can be disregarded, nor on the other hand, cm any fixed and 
inflexible ftlle be laid down as to the proper weight which they are entitled 
to receive If the deeds were challenged at the time or near the date of 
their execution, so that independent evidence would be avilable, the recitals 
would deserve but slight consideration, and ccrtunly should not be accepted 
as proof of the facts But, is time goes by, and all the original parties to the 
transaction ahd all those who could have given evidence on the relevant points 
have grown old or pissed awaj, a recital consistent with the probability and 
circumstances of the case, assumes greater importance, and cannot lightly 
be set aside, for it should be remembered that the actual proof of the necess- 
ity which justified the deed is not essential to establish its validity It is 
only necessary that a representation should have been made to the purchaser 
that such necessity existed, and that he should have acted honestly and made 
proper enquiry to satisfy himself of its truth The recital is clear evidence 
of the reprseentation,and, if the circumstances are such as to justify a reason- 
able belief th it an enquiry would have confirmed its truth, then when proo^ 
of actual enquiry has become impossible, the recital, coupled with such 
circumstances, would be sufficient evidence to support the deed To hold 
otherwise would result in deciding that a title becomes weaker as it grows 
older, so that a transaction -perfectly honest and legitimate when it took 
place— would ultimately be incapable of justification merely owing to the 
passage of t me "(b) 

The above case relates to an alienation by a widow, but 
the Privy Council has held that the principle governing cases 


(y) Brlj I al v Inda, 36, A 187 t 13 A L J 495 3 j M L J 442 i8CWN.d49i 
19 C L J 4G9 : 23 I C 715 16 Bom L R 352 
(i) RajVanta Rameshar, 12 O L J 235 87 I C 180 1 1925 0 440. 

(a) Padim n. Keoti, 1929 A 481 

W Ban ? a Chandra v Jagat 44 C i85, 195-19<5 43 I A 249 ; 21 C WN 225 t 
24 CL J 487 14 A I J 1103 18 Bom LR 868 31 M L J. 563 1 I Pat 

L W 1 36 I C 420 , see Somayya v Venkayya, 48 M L J 224 
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of limited owners, also governs cases in which the alienation 
has been made by a membei of a joint family. ( c ) 

Sub Sec iv —LIMITATION* 

Setting aside alienation -By guardian A suit to set 3 years, 
aside an alienation of property made by a guardian is to be 
brought within three years from the date when the Ward 
attains majority under Art 44 of the Limitation Act ( d ) 

By Manager The alienation by the kaita or managei 12 years, 
of a joint family is different from that of an authorised 
guardian and twelve years limitation will apply to set aside 
an alienation, {e) So Art 44 will not apply where the 
transaction challenged was entered into by the brother as tne 
manager of the joint family. (/ ) 

By father A suit to set aside an alienation of immoveable ta years, 
property made by the fathei is to be b' ought within twelve 
years from the date when the alienee take-, possession, ( g) 
even by an after -born son. (Ji) 

8 uit by alienee for refund —A suit for the balance of the 3 years, 
purchase-money on the sale being set astde on the sons 
depositing a certain sum in Court, is governed by Art 97 and 
will run from the date of the deposit of the sum and not from 
the date of the decree. (;) 

Declaration for transfer not binding.— A suit, by a son 6 years 
for declaration that a certain mortgage executed by the father 
in favour of persons who were already in possession of the 


(c) Anant v Collector 40 A 171 22 C W N 484 27 C L J 363 20 Bom L S 
524 : 34 M L J 291 4 Pat L W 226 44 I C 290 

* See, ante, Sec 8, sub-section ix, p 463 and post Sec n, sub section vn 

(d) Art 44, see also Art 91 , Brojendra v Prasanna, 32 C L J 48 24 C W N 
1016 59 1 C 589, Sham v Gadadhar, 14 CL] 277 9 IC 377, Maha- 
bleshvar v Ramchandra, 38 C 94 15 Bom L R 882 21 I C 350 , Bapu v 
Bala, 45 C 446 59 I C 759 22 Bom LR 1383, Fakirappa v Lumanna, 
44B 742,58 IC 257 22 Bom LR 680, bill s<.e, M ahadeo v Somaji, 

1027 N 145 , 

(e) Aftabuddin v Prokish, 28 C L J 496, Asaram v Ratansingh, 32 IC 
242 (N) 

(/) Sheo Raj v Ajudhiya, 1929 O 284 

(g) Art 126, Sheo Naram v Mokshodi, 17 CWN 1022 19 IC 878 
Maheswar v Kishun, 34 C 184 11 CWN 294 5CLJ, 441 » Bunwari v 
Daya, 13 CWN 815 1 I.C 07 o, Balwantno v Ramknshna, 3 Bom 
LR 682 

(k) Oudh Behan v Suraj 61 I C 801 8 0 L J 205 

( l ) Raghunath v Ram, 1927 A 421 
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mortgaged property, is invalid, is governed by Art 120 and 
not by Art. 126. (/ ) The same Article applies when alienee 
never obtained possession which was in the mortgagee. ( k ) 

Suit to enforce father’s debt —A suit upon a mortgage 
effected by the father for a debt which is neither antecedent 
nor for family purposes and not proved to be immoral, brought 
after the death of the father against the sons some of whom 
were adults and others minois, is governed by Art. 120. ( V ) 
In this case it was not decided whether time begins to run from 
the date when the debt matures or the creditor fails to realise 
fiom the father, all remedies against him being exhausted or 
the father dies. In an Allahabad case it has been held that 
it begins to run when the debt matures. ( m ) 

Minority — Saving of limitation A suit by a younger 
son within three years of attaining majority to avoid a sale by 
the father is not barred, although the elder son who was not 
the manager, the fathei being alive, and who attained majority 
long before three years but took no steps to question the 
alienation («) But if the b-othcr was the manager, he could 
have given a valid discharge under Section 7 of the Limitation 
Act, and the suit by the other bi other who attained majority 
subsequently, will be bai red (0) 

The subsequently born son cannot claim extension of time 
under Sections 6 and 7 of the Limitation Act, because he cannot 
claim to be a person entitled to sue at the time when limitation 
began to run as he was not born then. ( / ) 

In this connection see ante, Section 8, sub-sec. ix, 
“Limitation”,//! 463 &c. 


(j) Bindeshn v Sital, 53 A 163 

(i) Angad v Bahadur, 1929 A 750 

(/ ) Bidya v Bhupnarain, 42 C 1068 F B 19 C W N 849 21 C L J 543 29 

I C 629 

(m) Suraj v Golab, 27 A 762 

(n) Jawahir* Udn, 48 A 152 51 I A 36 24 A L.J 97 30 CWN 698 43 

CLJ ML J 344 28 Bom LR 8 S» 3 OWN 365 93 IC 

216 x 92 j P C 16, Rajagopila v Srinivasa, 1928 M 105c, Lachhman v 
Salu, 1927 A 188 

(O) Doraisami v Nondisami, 38 M 118 FB 25 M.L ] 404121 IC 410, 

see ante p 389 (w) " 

(P) Kanodip v Permeshwar, 47 A 165 <?2 I A 69 23 A I J 176 29 C W N 
066 48 M L J 29 27 Bom L.R 17s 12 OLJ 74 85 I C 249 1924 P C 
33, Madho v Dharam, 1930 L 394 
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Recovery of property from co-parcener —A suit to 
recover immoveable propet ty by one member from another 
who is separate from him is governed by Art 144 if the Art 144, 
property was never joint family property, (< q ) but if it was a 
joint family property and the suit was to cnfoice a share 
therein Art. 127 will apply. A suit for declaration of plaintiff’s Art ia/ f 
title to a share m a property at some future date is governed 
by Art. 120 and not by Art 127 or 144 ( r ) The expression Art 120. 
“joint family property” in Art. 127 means property of joint 
family and not propci ty m which the parties under the Joint firmly 
Mitaksharii school are intei csted as tenants-m-common, (j) 127 

and it does not apply as soon as the property ceased to be a 
joint family property by leason of partial pailition with 
respect to some property and reference to a'b'tration with 
respect to others, (/) that is, as soon as there was severance 
of status. It applies only when a memLer of a joint family 
claims a right to share in joint family property on the ground 
that he is a member of the joint family to which the p operty 
belongs. (it) But the Pi ivy Council applied Art. 127 in a 

case m which the plaintiff sued to recover his half share in a 

property alleged by him to be joint and held the suit to be 
barred under this Article although it found that the family 
was not joint and that there was exclusion of the plaintiff 
from this property in question to his knowledge. ( v ) A 
daughter’s son who is not a member of joint family, (zv) a 
daughter who after her father’s death never lived m her 
paternal residence with the members of the family (xj or a 
stranger purchaser from a member of a joint family (7) cannot 

(q) Govindrao v Rajabai, 35 C W N 438 P C 53 C I J 313 

(r) Krishnaji v Amjee, 54 B 4 31 Bom LR 1240 1930 B Cl 124 I C 

773 , Kodoth V Secretary, 47 M 57 2 P C 

(s) Krishnaji v Anaji, supra Aurme v Zi 1, 13 A 282 , Bhavrao v Rakhmin, 

23 B 137, 140 F B 

(/) Yerukola v Yerukola, 45 M 648,068 
(u) Karuk v Saioda, 18 C 642, 645 

(©) Yellappa © 1 iphanna, 53 B 213 33 C W N 238 49 C L J 104 

(1 w ) Mathura v Barkant, u CLR 312 (x) KrJtik v Saroda, supra 

00 Harendra v Ainoardi, 14 C 544, 54s , Ram Lakhi v Durga, 11 C 680, 

682; Bhavrao v Rakhmin. 23 B 137, 140, Muthusami w Ramkrishnij 
12 M 
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invoke the provision of Art. 127. In such cases Art. 136 or 
144 will apply. (2) 

Suit for account against manager— A suit for account 
against the karta of a joint family is governed by Art 1 20 
of the Limitation Act. (a) 

Acknowledgment of debt —The manager of a joint 
family has the same authority to acknowledge as he has to 
create a debt. (&) He must be regarded as an agent by 
operation of law for the pui pose of acknowledgment of debts 
on behalf of minor members of the family under Section 19 of 
the Limitation Act (c) So a payment of interest by the 
manager of a joint family is a payment by the “duly authori- 
sed agent” of the other members within the meaning of Section 
20 of the Limitation Act (d) so as to extend the period of 
limitation , but a Full Bench of the Madras High Court has 
held that where the creditor deals not with the manager as 
such but with the individual members as co-obligors, he cannot 
rely on an acknowledgment made under Section 19 by the 
manager as made on behalf of all the members. ( e ) This 
was followed (/ ) and dissented from (g) by the Calcutta 
High Court. The Patna High Court dissented from the vic.v 
of the Madras Full Bench, (h) But a still later decision 
of the Calcutta High Court, (1) following its earlier 
decision and the Madras Full Bench has hHd, that there is no 
distinction as to the effect of acknowledgment of debt under 
Section 19 and payment under Section 20 made by the 
manager of a joint family. 


(z) Ram Lakhi '> Durga, supra , Bhavrao v Rakhmin, supra 

(a) Biswambar v Ginbala, 32 C L J 25 

(b) Hari Mohan v Sourendra 41 C L J 535 88 I C I02<; 1925 C H53 , 
Chinnaya v Gurunatham, 5 M 169 F B 

(c) Harr Bakshi, 19C WN 860 31 I C 30 , Ramcharan v Gaya, 30 A 422, 
437 E B , mderp d v Mcwalal, 36 A 264, 2O7 , Bhaskar v Bi]alal, 17 B 512 , 
Sitla v Jagatpal, 12 O 1 J 1 14 85 I C C93 1925 O 394 

(d) Sarada Cbaran j Durganm, 37 C 461 

(e) Narayana v Vcnkatarama, 25 M 220 

(f) Baikunti v Lai, 26 I C 511 (c) 

(g) Chandra v Behiri, 31 C I J 7 

(h) Bejrangi v Kesoj CP 811 

(0 Paban v Sufal, second Appeal No 2077 of 1929 Cal H Court 
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This question has, after the amendment of the Limitation 
Act, (/) been settled by enacting that acknowledgment or 
payment made by the manager shall be deemed to have been 
made on behalf of the whole family. 

In this connection see ante Section 8, sub-section ix, “Limi- 
tation”. 

Adverse possession *— Adverse possession with respect 
to any property of the joint family, consisting of the father 
and his minor sons, begins to run against the minor sons also 
when it become^ adverse against the father who was a major. 
( k ) Mere residence elsewhere than the family residence 
without obtaining any expenses of maintenance, education or 
marriage and without even asking for them do not constitute 
adverse possession. (/) A refusal to partition without denial 
of right is not exclusion so as to accrue title by adverse 
possession, 0 m ) as possession of a co-shaier would not be 
adverse to another co-sharer until ouster. («) 

The possession of a certain member of a property kept 
undivided after partition is not adverse to others unless he 
proves that he repudiated the other members’ title to their 
knowledge and that he has done some act adversely to the 
knowledge of other members. ( 0 ) But the Privy Council, 
however, m a case where the plaintiff and the defendant be- 
longed to two branches of the same family but separated long 
ago, where the predecessor of the defendant who was maraging 
the properties of the plaintiff during his minority handed them 
over to the plaintiff on his attaining majority without the 
property in dispute which he enjoyed for more than twenty 


(j) Section 21, (3) (b' Act I cf 1927 

•In this connection see attCe p 37^-374 and past Sec 11, sub-sec vn “Ad- 
verse possession". 

(A) Sharam v Sadhu, 1928 L 484 

CO Radhoba* Aburao, 53 B 699 33 C W N 1006 50 C L J 135 1929 P 
C 231 , Harkesh v Hardevi, 49 A 763 1927 A 454 ( non-payment of 
profits) , Gaya Din v Gur, 1929 O '257, Mulji v Hiralal, 1929 B 424 
(enjoyment of unequal shares) 

(m) Kadhoba v Aburao, supra 

{») Govindrao v Rajabai, 35 C W N 438 PC 53 C L J 313, Coria v 
Appuhamy, (1912) A C 230 

( 0 ) VaiyapuTe v Subramama, 1929 M. 27 , Kuda t Madan, 51 C L J 424 , 
Malnari v Vinayak, 1929 B 323 
P L-62 
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years and where the plaintiff’s title was never expressly denied 
before 1912 (suit being dated 1917^, held that the plaintiff 
must have knowledge more than 12 years ago that his title 
was not admitted and the defendant had acquired title by 
adverse possession. (/) The Madras High Court holds 
that the entry into possession by the alienee from a co-parcener 
becomes adverse to other co-parceners from the moment of 
such entry, (y) But the Calcutta High Court entertains 
a contrary view holding that mere exclusion by a co-sharer 
or his transferee is not sufficient (r) 

The onus is on him who sets up title by adverse posses- 
sion (j) 

Soo, 10— DEVOLUTION OF MEMBER'S INTEREST 

Accession, not succession on member’s death —It has 
aheady been remarked that on the death of a member of a 
Mitakshara joint family his interest in its property lapses, 
the maintenance of his widow and maiden daughter and the 
latter’s marriage expenses being charged on the family prop- 
erty by virtue of their own rights therein. But in loose 
language, often used even by lawyers, a deceased member’s 
undivided co-parcenery interest is said to pass on his death 
by survivorship Thcic is not, howcvei, passing or succes- 
sion of the interest from the deceased member to the 
survivors, but, there 13 only accession to the latter's interests. 
The joint family estate is in its entirety vested in each co- 
parcener from the time of the commencement of his or her 
membership of the family, and title to its property , hence, 
no new right can accrue on the death of a member, which 
has the effect of extinguishing his connection with the family, 
as well as his title to its property, and thereby causing an ac- 
cession to the interests of the survivors, but not necessarily for 
the benefit of all , for, when the family consists of different 
branches then on the death of a member of one branch, the 
ultimate effect of the accession to the interests of the survivors 


(/) Gobindrao v Rajabai , supra (q) Abdul v Ashamath, 54 I C 385 

(r) Kuda v Madan, supra , Biswanath v Rabija, 33 C W N '46, but set 
aside on I etters Patent appeal 
(j)Vaiyapuru v Subramania, sttpia 
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is, that only the members of that branch, become entitled to 
the benefit of survivorship, to the exclusion of the members 
of other branches, when partition takes place. Succession 

Accordingly it has been held that Act XIX of 1841 (^) Certificate 

, . Act does 

passed for the protection of deceased person s property against not apply 
wrongful possession in cases of succession , cannot apply on 
the death of a member of a joint family, to his undivided 
co-parcenery interest m the family property, to which succes- 
sion is inapplicable, which, therefore, is not within the scope 
of the Act (11) so also a surviving member of a joint family 
cannot apply for Letters of Administration to the estate of 
the deceased co-parcener, as on the death of the co-parcener 
his interest m the joint family property extinguishes and no 
estate is left for administration, (v) 

Joint-tenancy and Survivorship —The members of a 
joint family governed by the Mitakshara law, may be said to 
hold the family estate as joint-tenants. It has already been 
said (tv) that they do not resemble, in eveiy respect the joint- j oint ten<jncy 
tenants of English law, whose rights are equal m all respects, j n English 
and whose joint-tenancy is accordingly said to be distinguish- 
ed by unity of possession, unity of interest, unity of title, 
and unity of time of the commencement of such title, and credtL( i by 
all the survivors amongst whom, are equally entitled to the deed or 
estate on the death of a joint-tenant, and whose joint-tenancy 
is created by a deed or a Will 

The joint-tenancy under the Mitakshara anses by the but in Mit 
operation of the law of inheritance. There is unity of posses- unce*^* 
sion and also, in one sense, unity of title, namely, the right 
derived immediately or mediately from a common ancestor 
but there is neither unity of time of the commencement of 
title, nor unity of interest in all cases. It has been held by 
the Judicial Committee that two joint bi others succeeding to 
their mother’s father’s estate after her death take the same 


0 ) Now incorporated in Act xxxix of 1925 

(u) Sato Koer v Gopal, 34 C 929 12 C W N 65 , Banwari v Makshdan 52 
A 252 1930 A 99 

(v) Uttam v Dina, 51 I C 651 (Puj ) , ste ante p , 479 

(w) Ante p 338 
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as joint-tenants with the benefit of survivorship.^) Whether 
their male issues become their co-parceners or joint-tenants 
of the property so inherited by them, by reason of the same 
being held ancestral property — is a question on which there 
has been a conflict of decisions it is answered in the affir- 
mative by the Madras High Court , but m the negative, by 
the Allahabad High Court. In the former case the question 
arose in a suit for partition between father and son , in the 
latter, between a son and the purchaser from the father who 
inherited the property from the maternal grandfather, {y) 
It should be observed that the survivorship here is not the 
same as in English law, but subject lo the paramount right 
of a joint-tenant’s male issue who are regarded as consubs* 
tantial of their father It should be borne in mind that the 
principle of joint-tenancy is unknown to Hindu law, except 
in the case of co-parcenary between the members of an un- 
divided family. (5) 

But it appears that under the Mitiiksharh school two 
joint co-parceners jointly succeeding to the dbttt'ucted heri- 
tage left by any other relation, such as their mother or uncle, 
do rtot take the same as joint-tenants, but they take as 
tenants a m-Common (a) That is so m all cases of joint in- 
heritance according to the Bengal school. 

And it appears to be the law m both the schools that 
co-tenants of joint acquisitions by put chase, take as tenants- 
imCommon Accordingly, when a gift of property is made 
to two persons jointly by a Will or a deed, they take as 
tenants-m-common and not as joint-tenants. (£) In the case 
of Jogeshivar Naram Deo (c) referred to above, the Privy 
Council appears to take the same view, as laid down in this 
case though it was not cited. 


(x) 25 M , 678 ; ante p. 331 

00 Vytfunatha v Yeggia, 27 M , 38a and Jamna v Ram, flg A , 667 4 A L J 
582 AWN, (1907 J 211 CO Jogeswar v Ram, 23 1. A , 37, 44 23 C 
670 , Mangaldas v Secretary, 53 B 188, 191 
(a 1 ) Katuppai v Sankaranarayanan, 27 M 300 

(b) Rewun u Mussamut Radka, 4 MIA, 137, 173 7 V/kPC 3$, Hat V 
Sukkdevi, 37 A. 24V *\ C *3 AL} 263 , aee Gopi Udkata, 
33 A 41 , Kiskori -) Mundra, 33 A 665 
(0 23 C G70 23 I A 37 
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According to the English law of joint tenancy "a convey- 
ance, or an agreement to convey his or her personal interest 
by one of the joint-tenants, operates as a severance ”(d) 

It has already been said that all the survivors are not 
entitled to the undivided intei est of a deceased member m 
all cases there is a certain order in which some of the 
joint-tenants take, to the exclusion of the rest, though it is 
ordinarily said that the interest of a deceased member passes 
by survivorship to the surviving male members alone , but 
this is true only in a qualified sense, so long as the family 
continues joint, and there is community of interest 

Order in devolution by survivorship —The undivided 
Co-parcenery interest really lapses, but having regard to the 
benefit derived by the survivors at paitition, the undivided 
interest may be deemed to pass 111 a certain ordci it devolves 
on the male issue m the first instance , on their default, it 
goes to the nearest male ascendant and the collaterals descend* 
ed from him , and on fail ure of these, to the next male 
ascendant and his descendants , and so on This is true in a 
qualified sense only , for, females getting shares on partition, 
do take the benefit of survivorship together with the males, 
provided partition takes place, when their shares also are 
augmented. 

Suppose for instance, A and B are two brothers, having 
sons and ancestral property, then all of them are entitled to 
undivided interests in the property , but the death of a 
member of A’s branch will not, at partition, augment the 
share of B and his branch. Suppose again that A dies 
leaving a wife and three sons, then A’s share may be said to 
devolve on the widow and the sons, should the latter make a 
partition , if one of these sons dies before partition without 
leaving male issue, then his share may be said to devolve on 
his two surviving brothers and also on his mother, should 
the two brothers come to a partition during her life, other- 
wise on the two brothers only if they continue jomt. It 
should, however, be borne m mind that what is co-fnucenery 
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(d) Jogeswar v Ram, 23 C 670, 679 23 I A 37 
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interest during the joint estate becomes converted into and 
is called share only on and after partition, and also in 
contemplation of it But so long as the family continues 
joint the benefit of survivorship is enjoyed by all the members, 
male or female. 

The result of a member’s death may be stated thus —If 
he dies leaving male issue, he may be deemed to exist in 
them , lor certain purposes he may be deemed to exist also 
in his widow, so long as the family continues joint , other* 
wise, excepting for the purpose of the maintenance of his 
widow and maiden daughter, if any, and the marriage of the 
latter his existence may be ignored as regards the joint 
propei ty, which continues to be enjoyed by the survivors as 
before and their rights are, on partition, determined in the 
same way as if the deceased never existed, except for the 
purposes mentioned above. 

But on the death of the father having self-acquired 
property, an undivided son takes such property to the exclu- 
sion of a divided son, although the division takes place after 
the acquisition of such property by the father. It is said 
that, “aftei obtaining on partition his share of all the divisible 
property the separating son loses all the rights which he had 
as a member of the co-parcencry and it was only as a member 
of the co-parcenery that he had by birth an interest m his 
father’s self-acquisitions.” (*) With regard to this case a Full 
Bench of the Madras High Court has said that, “although 
only the order of succession was in dispute, it was said that 
' succession to the undiv ided property of the father 
would, vvhcie there was an undivided son, be by survivorship 
rather than inheritance , but this dictum was unnecessary to 
the conclusion and should not * * * be followed.” (/) 
But not such order as in succession —Hence, although 
there is an order of devolution as between different branches, 
there is no preference given to any of the members of the 
same branch by ica son^fj^ being nearer in degree than 

(e) Nan i v Runachandra 32 M 377, 383 5 M L T. 67 3 I.C 510 

C/) Vairavan « Sr.n-vavichan ,r, 44 M 499 4« ML.] ‘481, 485 F B. t 6a 
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another. For instance, if a family consists of three biothers, 
and one of them dies leaving two sons, and then another 
dies without male issue leaving the two fraternal nephews 
and one brother surviving him, then the surviving brother, 
though nearer, cannot claim the undivided one-third interest 
of the sonless decetsed brother to the exclusion of the 
nephews who are mere remote in degree The sonless 
deceased brother's interest passes to the surviving brother 
and the nephews , and on partition between the uncle and 
the nephews, the joint property is to be divided into two 
equal shares, one of which is to be allotted to the uncle, and 
the othci to the two nephew^ (, g ) ft should be observed that, 
if the sonless deceased brothei had been separate, the surviv- 
ing brother alone would have taken his estate to the exclu- 
sion of the nephews. 

Exclusion of female heirs and daughter’s son —The 
effect of this rule of devolution by survivorship is said to 
exclude the widow, the daughtci , and the daughter’s son in 
all cases, if the member dies without leaving male issue. A 
member’s grandfather’s great-grandson’s grandson living 
jointly with him, take* by sum voi ship his undivided interest 
to the exclusion of his widow. Should the circumstances of 
the family be such that a female heir of the deceased would 
be entitled to a share on partition, then she cannot be said to 
be excluded except in the sense of her not being entitled to 
claim a share if the family continues joint. The widow, how- 
ever, cannot pioperly be said to be excluded . for the subor- 
dinate or imperfect co-ownership acquired by her on her 
marriage, cannot reasonably be assumed to be destroyed by 
the husband’s death, because its incidents cannot but be ad- 
mitted to continue in the shape of the legal chai ge on her 
deceased husband’s co-parcenery interest, foi her maintenance, 
residence, and religious expenses, subject to which the same 
may be said to pass to male co-parceners. It should be re- 
membered that according to Hindu law, she becomes her 

(i) Deb! v Thakur, i A io^ (F B J , Bhimul v Choonee, 2 C 379 (b B ) 
Kesarlal v Jagubhai, 49 B 282 2760m LR 226 1925 B 406 , C 

r|ka v Muna 24 A 273 29 I A 70 4 Bom L R 37G 6 C W N 425 
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husband’s co-owner and what is now mistaken to be merely 
an equitable chatge, is the incident of her co-ownership which 
subsists after the husband’s death, and to which are referable 
her rights m his estates, i. e , in his co-parcenery interest in 
the family estate 

Charges on undivided share passing by survivorship — 

It has already been indicated {h) that the maintenance of the 
widow and the maiden daughter of a deceased co-parcener, 
and the marriage expenses of the latter, are charges on his 
co-parcenery intercut And so aie the maintenance of the 
deceased’s mother, and also of his dependent members such 
as his widowed daughter, and the sradh expenses of himself 
and the said persons If he leaves any male issue excluded 
from inheritance for any cause other than being outcasted, 
then such issue and his family are also to be maintained out 
of the undivided interest of the deceased. The co-shaTers 
taking it by survivorship are liable for these charges to the 
extent of the said interest. They are also, according to 
Hindu law similarly liable for his debts which form a chaige 
on the interest left by him , but the Courts of justice have 
not, up to the present day, enforced this liability. 

Illegitimate brother of a Sudra taking by survivor* 
ship.* — It has been held by the Calcutta High Court (?) 
following certain Bombay decisions that in a Sudra family 
governed by the Mit&kshara, a dasi-putra or illegitimate son 
by a slave girl, is a co-parcener with his legitimate brother in 
the ancestral estate, and will take by survivorship ; and this 
view has been upheld by the Judicial Committee. ( j ) 

The reasons upon which the above conclusion is based 
cannot be followed. According to the Mitakshari, an ille- 
gitimate son, like a maiden daughter, is not entitled to any 
share when the partition is made during the life-time of the 
father, except at the plcasutc of the father But when partt- 
tion is made by the legitmatc sons, after the death pf the 


(A) beean'epp 370-^71,494 

• In this connection s e ante, Sec 3, Sub-Sec 11. H 'no-rtf 
(%) Jogendro Bhupati v Nity uiund, 11 0,702 
(7) Togendro Bhupiti v Nityanund, 18 C . i«i If* C ) 17 1 A . 

Thangam v Suppa, 12 M ,401 ' f 


128 , see also 
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father, they are directed to allot a half share to an illegiti- 
mate son, in the same way as a quarter share to a maiden 
daughter of the father. When there is no legitimate son, an 
illegitimate son may take the whole estate, provided there 
be no widow or legitimate daughter or her son, in which case 
the illegitimate son takes half (/ k ) It is not easy to find out, 
as to when does an illegitimate son become a co-parcener in 
the ancestral estate , if he had been so, during the lifetime of 
the father, his right to a share could not have been depended 
on the father’s choice , he would have been entitled to a 
share in his own right independently of the father’^ descre- 
tion. Nor can rules of succession and survivorship apply to 
the same ancestral estate , and, therefore, it cannot be said 
that he acquires by succession a title, on the death of the 
father, to a half of the father's undivided share, the other half 
devolving by survivorship to the legitimate sons. How 
again is the co-parcenery interest of an llligetimate son affec- 
ted by the existence of a legitimate daughter or her son ? A 
son takes even the father’s separate estate by survivorship 
and not by succession, except when he has been separated 
from the father. The correct view seems to be that Section 
xii of the first Chapter of the Mit&kshark, which concludes 
the subject of partition, succession being dealt with in the 
next chapter, — deals with the position of an illegitimate son 
to whom the preceding sections cannot apply, and defines his 
rights generally. 

He is no more a co-parcener than the father’s wife, who 
is entitled to a full share on partition. And it is doubtful 
whether he is entitled to any share when there is a single 
legitimate son, that is to say, whether he has a right to 
demand partition. Accordingly, it was held by the Madras 
High Court in several cases that he was not entitled to claim 
partition (/) the ordinary incident of his status being held to 
be a right to be maintained. ( m ) But subsequently the said 

(k) Meenakshi v Appakutti, 33 M 226 20 M L J 359 

(l) Krlshnayyan v Mattusami, 7 M 407 , Ranoji v Kandoji, 8 M 557 

(m) Parvathi v Thirumalai, 10 M 334, see Visvanathaswam) v Kamu, 24 M L J 

271 21 I C 724 

H. L -63 
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Court thought itself bound by the above decision of the Privy 
Council to hold that he is a co-parcener and as such entitled 
to enforce partition. («) The same Court has again in a still 
later case ( o ) has held that there is "no warrant for extend- 
ing the scope of the Privy Council ruling so as to hold that 
an illegitimate son is a co'-parcener along with his father’s 
uncles and cousins.” Hence, he cannot inherit collaterally in 
preference to legitimate heirs. ( p ) 

Can a female member take by survivorship? — It has 
already been said that a lawfully wedded wife or Patm , 
becomes from the moment of her man lage, the co-owner of 
her husband with 1 espect to all his property , and it is by 
virtue of this right, that she becomes entitled to a share at a 
partition between her husband and his male descendants, or 
at a partition between the latter. But she is not entitled to a 
share in other circumstances, for instance, if her husband dies 
without leaving male issue. And then it is supposed that his 
undivided interest passes to his surviving brother or other 
collateral male co-sharcr, to the exclusion of his widow. If 
that were so, then what becomes of her co-ownership with the 
husband, or right to the family property acquired through her 
husband from the moment of her marriage ? According to the 
true view of the principles of Hindu law it must be held to 
subsist even after the husband’s death, whose interest only, as 
distinguished from her interest, can pass to surviving male 
members, and she continues to get maintenance out of his 
property by virtue of that interest , her subordinate capacity 
to get a share 01 not, at a partition which she can never 
demand or enforce, is no criterion of the existence or non- 
existence of that interest. But according to another view, 
this interest is said to be extinguished by the death of the 
husband, the co-ownership subsists only during their joint 
lives. This view, however, appears to be erroneous, as it is 
inconsistent with the reason for recognising this co-ownership, 


(«) Thangam v Suppa, 12 M 401 but see contra 24 M L J 271 21 I C 724, 
on appeal after remand 30 M L J 451 and PC appeal 50 I A 32 seep 503 
j>o>t 

(0) Visvanathswamy v Kamu, 24 M L J 271, 285 . 21 I C 724 
( p) Dharma v Saknaram, 44 B 185 , see foot note it) p ante 
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which reason subsists even after the husband’s death.- It has 
already been observed that the wife’s co-ownership is admitted 
to account for her enjoyment of the family property, which 
continues even after the husband’s death in the same manner 
as before * why should then her co-parcenary, of which her 
enjoyment is the effect, be held to cease ? The only change 
that takes place is that the husband’s male relations step into 
his position with respect to his interest and become her 
guardians or protectors. But the law relating to females has Law relating 
been misunderstood and misconstrued in a manner detrimental misunde" 
to their Interests, and it has been held that a widow of a !,too<1 
deceased co-parcener living jointly with the last surviving 
male member of the family, is not entitled to take by 
survivorship , (q) although there is an earlier case (?) in 
which was taken the contrary view which alone is consistent 
with the original principle underlying the recognition of her 
co-ownership as well as with reason, equity and justice For, 
suppose a man died leaving two sons and his widow, and 
then one of the sons died leaving his mother, widow, and 
brother behind him , and then the surviving brother, who 
became entitled to the whole family property, together with 
the female members who are his co-parceners though in a 
subordinate character by reason of their sex, — dies leaving 
his widow, the mother and the brother’s widow , it is but just 
and equitable that these three ladies whose position was the 
same during the lifetime of the male member, should jointly 
take the estate by survivorship, and not the last male 
member’s widow alone, to the exclusion of the other two , 
for, the law of succession applies only to the estate left by 
one separated from his co-heirs, not to that of one who had 
been a member of a joint family, but had no male co-parcener 
at the time of his death, and on that ground cannot be 
deemed separate at the time of his death. Two different 
principles of devolution are enunciated by the Mitakshara 


(q) Ananda v Nowmt, 9 C 315 Nihal v Kishore, 8 I C 999 97 P R 1910 . 

142P.WR 1910 

( r ) Bhagwant v Gopalji, S D.NWP, 1862, Vol. 1 p, 30G 
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school, namely (i) survivorship applicable to joint family 
property and (2) succession, to the estate of a person separa* 
ted from his co-parceners by partition, when provision is 
made for every member male or female. And accordingly, 
to the estate under the charge of the deceased m the fore- 
going circumstances, the rules of devolution of joint-family 
property, but not the rules of succession, should be applied, 
the female members being according to the true principles of 
Hindu law, his co-parceners though m a subordinate 
character and as such, entitled to participate equally the 
joint estate by survivorship. Curiously, however, the law 
has been strained against women on many points, as will be 
shown hereafter. 

Seo* 11— PARTITION 

Sut-Sec i— PARTITION OF JOINT PROPERTY 

What is partition.— The tenure of joint property by the 
members of a joint family governed by the Mitiikshard, is 
characterized by community of interest, unity of possession, 
and common enjoyment , there is no question of shares 
during jointness , the members are said to be joint m food, 
worship and estate. And the MitdksharA theory of joint 
rights is, that each co-parcener’s right extends to the whole 
family property, m which every member has an interest, but 
no definite shaie. 

Partition, according to the Mitdkshard, is the adjustment 
into specific portions, of divers rights of different members, 
accruing to the whole of the family property , in other words 
it is the ascertainment of individual rights which are never 
thought of during jointness. Hence, a suit by a member of a 
joint family for declaration of title to specific share does not 
lie m the absence of partition being claimed, (j) 

The word ‘partition’ or ‘division’ may be employed to 
mean either a division of interest or a division of possession, 
or both. In connection with the Mitekshark joint families, 
it means severance of interest and consequent defeasance of 
survivorship. 


[s) Ram Sarup v. Kataula, 83 I.C 327 . 1925 A. an. 
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An agreement not to partition— joint family property Family 
or a part of it, introduces a restriction which is repugnant to notTcf ement 
the interests of the co-parceners, and is inconsistent with partition, 
Hindu law. Restrictions relating to the enjoyment of pro- 
perty absolutely transferred are declared void by the Transfer 
of Property Act section 11. On the same principle, a restric- 
tion against} making any division for twenty years, imposed 
by a testator on his sons to whom he gave all his property, 
was held void as being a condition repugnant to the gift (/) 

An agreement between co-parceners never to divide certain how far 

1 binding 

joint property or the entire joint property is , nvahd and not m Bombay 
binding even on the parties to the same (//) An agteement at 
partition of the family property that one of the co-parceners 
shall get one-fourth of the net income of a certain village 
from the eldest brother who is to manage the same is held 
to be no bar to a suit for partition of his one-fourth share, 
brought by that co-parcencr ( v ) Such an agi cement or family 
arrangement is held by the Calcutta High Court to be binding Calcutta 
on the actual or immediate parties thereto, but not on a pur- 
chaser from one of the parties, nor on their heirs, far less on a 
purchaser from an heir, (w) The purchaser from a party to 
such an agreement, cannot be in a better position than his 
vendor, except by invoking the doctrine of notice, or unless 
it be held that the agreement is not binding even on the 
parties themselves. A distinction, however, is drawn between 
the parties on the one hand, and their heirs and assignees on 
the other, with respect to the binding character of agreements 
taking away ordinary legal incidents of property, (x) 

A family settlement, whereby certain members of a joint Family 
family divided the family property amongst themselves and settlement 
agreed that upon the death of every one of them, without 
issue his share should pass to the suiviving brothers, was 
neither in contravention of Hindu law, nor in infringement 
0 ) MoVoondo v Ganesh, 1 C 104 

(<*) Rmhnga v, Virupakshi, 7 B 538, Rup v Bhabhutl, 42 A 30, Brijleshari 
v Kashi, 1928 O 365 

(v) Subbraya v Rajaram, 25 M 585 12 M L J 91 

( ) Ram v Anund, a Hyde 93 , Rajender v Sham, 6 C, I06, Krisnendra v 
Dfcbendra, 12 C W N 793 

C *0 VenlMtarammanna v. Brammanm, 4 M.H.C.R 345 
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$02 PARTITION AT WHOSE INSTANCE [C. V, S. 11, Ss. 1 

of section 6 (a) of the Tiansfer or Property Act, as being the 
transfer of an expectant interest in property. (/) 

At whose instance l—Male co-parcener Partition may 
take place under the Mitakshara by the desire of a single 
male member, who is therefore entitled, at his pleasure, to put 
an end to the joint tenancy so far as he himself is concerned : 
the other members must submit to it ( z ) 

Alienee An execution purchaser of a member’s interest, and 
a purchaser of the same for value m Bombay and Madras, are 
entitled to demand partition in right of that member, (a) 

Sons The son or the adopted son acquires co-equal 
right with his father from the moment of his birth or 
adoption (a I ) and can demand partition The general 
rule in the Punjab is that a son cannot enforce prtition 
against the father (b) The majority of a Full Bench of the 
Bombay High Court has held that although it is now settled 
law that under the Mitakshari, a son can claim parti- 
tion of ancestial immoveable property inherited by the father, 
whethei he assents to it or not, yet a son cannot in the 
life-time of his father sue his father and mule for partition 
of such property, against the will of the father. ( c ) 

The Punjab rule is based on custom and the Bombay 
decision seems to be due to a misapprehension of the mean- 
ing of a passage of the Mitakshara There cannot be the 
slightest doubt in the mind of a Sanskritist on reading the 
original passages of the Mitakshara ( d ) that no such restriction 
on the son’s right, as is supposed by the majority of the 
learned judges to be imposed by paragraph 3 of that section, 
is really intended to be laid down by that treatise. It should 
be borne in mind that the Mttkkshadi is a running commen- 
tary on YAjnavalkya’s Institutes , after having explained 

O') Kanti v Al-i nabi, 33 A 414 

(*) Balkishen v Ram, 30 C 738 30 I A 139 7 C W N <578 5 Bom L R 
461 , Deo <u Dwarki, 10 W R 273 , Pirthi v Jowahir, 14 C 493 14 I A, 
37, Raja v Luchmun, 8 WR 15, Jogal v Shib, 5 A 430 (grandson), 
Soundararajan v Arumcbalam, 39 M 159,182 FB 30 M L J 592, Ram 
Kali v Khimman, 51 A 1 1028 A 422 

(а) St,e foot note (6) p 416 As to demand for partition by alienee of joint 
property or specific portion of it sa page 416 (a) See ante pp 273, 365 

(б) Hardayal v Malik, 1928 L 911, Amirff Malik, 1923 L 255 , see ante, p 362 

jV) Apaji w Ram, 16 B 29 (d) Gharu v Tara, 89 I C. 176. 
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in paragraph 2, the text cited in paragraph 1 of Sect 5., Ch 
I, and before citing and commenting on the next text, the 
commentator sets out the importance of the next text, by 
the introductory remark that, but for the next text, two 
positions which are not correct propositions of law, might be 
deduced from the preceding passage, and that the same are 
obviated by the next text , and then he goes on to explain 
the next text, and in the course of doing so, lays down in 
paragraph 5, that partition does take place, and that it docs 
take place not by the father’s choice only, thereby necessarily 
implying that it takes place by the son’s desire as well , and 
thus the commentator shows that the two positions mentioned 
m the introductory passage in paragraph 3 are obviated as 
not being tenable as correct propositions of law, by the next 
text asserting co-equality of father’s and son’s right. 

But the above mistaken view of the majority of the Full 
Bench judges has been dissented from, and the correct view 
taken by the Hindu Sanskritist judge in the minority, is 
approved by the Madias ( e ) and Calcutta ( f) High Courts 
Illegitimate son cannot demand partition. (/1) 

Father . The father, even against the consent of his 
sons, can effect paitition of ancestral joint property of 
the family consisting of himself and his sons, (g) So where 
the effect of a Revenue partition is to bind the father of a 
joint family conclusively, his son, will be equally bound 
though his name may not have been entered in the revenue 
papers, {h) But the father, although the head of the family, 
cannot make a partition by a Will, ( 1 ) nor can he on partition 
give a share to a stranger, {j ) 

Mother. She cannot enforce partition unless partition 
takes place at the instance of her sons, (j 1) 


(e) Subba v Gannsa, 18 M 179 

(/) Rameshware Lachmi, 31 Cm 7 C WN C88 (fi) Ante pp 497-8 
( g) Murugayya » Palaniyandi, 31 M L J 147 , Nirman v Fateh, 1929 A 9G3. 
(A) Gajadhar v Hari, 47 A 416 '23ALJ 291 87 I C 647 1925 \ 421 
C* ) Brijraj v Sheodan, 33 A 337 17 C W N 949 40 I A 161 25 M L J 
188 18CLJ57 15 Bom L R 652 . n A L J, 698 19 I C 826. 

(;) Ramkishore v Jamarayan, 40 C 966 40 I A 213 17 C W N 1189 18 
C L J 237 25 M L J 512 • 15 Bom L R 8C7 u A L J 865 20 I C 958, 
See appeal after remand 49 C 120 26 G W.N 881. 

(;i) See post p 523 foot note ( 7 ' 
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Wife . She cannot claim partition. ( 72) 

Minor Member With respect to partition during minority 
of one or more members, the Judicial Commitee observes as 
follow — “There is no doubt that a valid agreement for parti- 
tion may be made during the minority of one or more of the 
co-parceners. That seems to follow from the admitted right 
of one co-parcener to claim a partition, and if an agreement 
for partition could not be made binding on minors a partition 
could hardly ever take place. No doubt, if the partition 
were unfair or prejudicial to the minor’s interests, he might on 
attaining his majority, by proper proceedings set it aside so 
far as regards himself.” ( k ) 

A suit for partition may be brought on behalf of a minor 
member on the ground of malversation or corrupt or bad 
management or other circumstances shewing that separation 
of his share would be beneficial for him , (/ ) although the 
minor should, by the partition, be deprived of the right to 
take by survivorship, which is but a contingent right , which 
circumstance will not therefore deter a Court of justice from 
securing the existing interest of the minor by ordering parti- 
tion even against the father, if it appears advisable that the 
minor’s shaie sould be set apart, and secured for him. [m) 
A demand for partition may be made by the next friend of 
the minor even against the father when he adopts persistent 
hostile attitude against the minor. («) It is for the Court to 
determine whether there should be a partition or not at the 
instance of the minor, ( 0 ) and may, if it thinks proper, 
allow partition, but until the decree is passed the minor’s 


( j 2 ) See ante f 370 

(*) Balkishen v Ram, 30 I, A 139, 150 30 C 738 7 C W N 578 5 Bom. 
I R 4.G1 , Bah v Girji, 9N.LR 111 20 I C 563 , see Parbati v Naumhal, 

1 412 36 1 A 71 10CLJ 121 13 C W N 983 19MLJ 517 11 
1 LR 878 3 1 C 195 

(0 Damoodur v Senabutty, 8C 537, Mahadev v Lakshman, 19 B 99 Actual 
m dvers rtion need not be proved Palani v Kasi, 50 I C 552 (M ) 

(m) Bhola v Ghasi, 29 A 373, Deo v Dwarka, 10 W R 273 
,*) Jagadish v Sn, 1927 A. Co 

(a) Bach 00 v Mankorebai, 31 B 373 34 I A 107 II CWN 769 s 6 

CLJ I 17 MLJ 343 9 Bom LR 64C affirming 29 B 51 j Chelimi v 
Subbamnm, 41 M 442 34 M L J 213 42 I C 8„o , Kamakshi v Chidam- 
bara, 3 M H C R 94, qg , Lalta v Sri, 42 A 461, 467 , Genapathy v 
Subra manyim, 52 M 845 1929 M 738 
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interest cannot be said fo be seveied.O) The meie possibility 
of further births of co-paiceners in the family is not a good 
ground for partition by a minor, (q) 

In a suit for partition the father can act as guardian of his Guardlanm 
minor sons and it cannot be said that his interests are adverse g U *, r t tltlon 
to the minors, (r) 

A mmor cannot be made liable for defalcations by his Guardian’s 
guardian m respect of the joint property, unless he is proved 
to have derived benefit therefrom , therefore at partition his 
share cannot be burdened with the guardian’s liabilities (r) 

Cause of action. — As is alrcadcy stated (7) partition may 
take place at the desire of a co-pat ccner and under certain 
circumstance the guardian of the nnnoi can effect paitition 
subject to the protection of the court, (n) The father’s 
power to partition the estate wheic there aie minor sons, 
however, is greater, (v) When two brothers inherit both 
ancestral and maternal grandfather’s estates, the cause of 
action for a suit for partition of their estates is not the same 
even if these estates were mixed up. (w) 

Partition of dwelling house.— Under Section 4 of the 
Partition Act ( x ) any member or members of an undivided Partition 
family having share or shares in the dwelling house may Act * 
undertake to buy the share which a transferee from a member 
who is not a member of the family, wants to partition by a 
suit, and the court thereupon may direct the sale thereof to 
such member or membeis, after ascertaining the value of such 
share. This applies both to the Mitdkshard and Dayabhaga joint 
family. This provision also applies to a Mitakshara joint 
family even when the members are divided in status but they 
occupy the house in common which was not divided (y) 


(P) Rama Rao v Hanumantha, 52 M 856 

(q) Palam v Kasi, 50 I C 552 (M l 

(r) Lingav Chengatrava, 48 M L J 417 21 LW 659 87 I C 42 1925 M 734 

(s) Sonu v Dhondu, 28 B 330 0 Bom L R 122 

(t ) Ante p 5O2, "At whose instance " Male co-parceners 

(**) Ante p 304, Minor Member (v ) Ante p 303, Father 

(w) Sham <0 Jagannath, 1930 A 371 

( x ) Act IV of 189J , See ante p 421 foot note (l) 

(j) Smamayya » Kapa, 53 M 417 , Sultan Begum v Debi, 30 A 324 F B 
H, L — 64 
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Sub-Sec ii— WHAT CONSTITUTES SEVERANCE 
Expression of intention to partition — When partition 
may take place at the instance of a single co-sharer, whether 
the other members assent to it or not, it would appear that 
the declaration and communication by a member of a joint 
family, of his desire for separation, to the other members, 
accompanied and followed by unequivocal conduct and acts 
showing that there was a fixed and determind intention, and 
not a passing whim, for separation — is legally sufficient to 
change his interests, so as to defeat the mutual right of 
survivorship so far as that member is concerned, i e ., between 
him on the one hand, and the rest of the members on the 
other As regards the enjoyment of the family property 
there is no difference between a Dayabhaga joint family 
and a Mitakshara joint family . although in the one case 
the members of the family are deemed to hold as 
joint-tenants, and in the other as tcnants-in-common. The 
distinction is a purely metaphysical one, and is founded 
on intention or a particular state or process of the 
mind: the members of a Mitakshara joint family may 
agree to cease to hold the family property as joint 
tenants without dividing the same by metes and bounds 
— without, in fact, doing any physical act in respect of 
the pioperty, and continue to live together but as tenants-in- 
common, like a Bengal joint family. Hence, when a member 
expresses his desire to become separate, as he is legally 
entitled to become whenever he chooses, whether the other 
members wish or not, there arises a corresponding duty on 
the part of the other members to give effect to his desire 
immediately , and as no physical act is absolutely necessary 
for a legal severance of interest, the verbal agreement of the 
co-tenants being sufficient for that purpose, and as the other 
members are legally bound to agree to the desired partition, 
and as Equity presumes that to be done which ought to have 
been done, it appears to follow as necessary direct logical 
conscque nee that a member s desire for partition is sufficient 
in law to constitute him separate so as to put an end to his 
joint tenancy and the operation of survivorship. 
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So far as the Calcutta High Court is concerned, the Calcutta 
question appears to be settled by a series of decisions in 
which it has been held that the unequivocal or unmistakable 
signification or declaration by a member of a joint family 
of his fixed or determined intention to become separate 
would be sufficient to effect his separation or division of 
his title and severance of his interest, although divison of 
possession, or partition by mete^ and bounds, of the joint 
property be not made. That a declaration of intention 
attended by conduct showing its determined character, has 
the effect of causing change m the status , and conversion 
of the title from joint-tenancy to tenancy-m-common , is 
the only legitimate conclusion deducible from the principles 
of the Mittikshara law, especially the doctrine that partition 
must take place by the desue of a single menibt) , and the 
other member* must submit to it whethei they like it 01 not. 

The Bengal High Court has ai rived at this conclusion in 
several cases, (a) 

The same view is expressed in the Vy a valid m- M ayh kha g 0 a ] so by 
the only Sanskrit commentary that deals with the question pj a y u leha^ ' 
in a pointed mannci it says — “Even when thcie is a total 
failure of common property, a partition may certainly be 
made, also by a mere declaration — ‘1 am separate from thee ’ 
for partition is certainly only a kind of mental state (or inten- 
tion) , this declaration makes the same only known («) It 
should be noticed that this passage clearly implies that parti- 
tion is a fortiori effected by a mere declaration of intention 
to separate when there is a joint property. But there seems 
to be some misconception about this point, as will appear 
from an examination of the decisions, which do not seem to 
be uniform. 


(t) Bulakee v Indurputtee, 3 W R 41 Vatov Rowshun, 8 WR 82, Debee 
v Phool, 12 WR 510 f Mt Phoolbas v Lill Juggessur. 14 WR 345-46, 
Joy v Goluck, 25 W R 315, affid in Joy v Girish, 4 C 434, 437 5 I A 228 , 
Raghubanund v Sadhu, 4 C 425, 430 , Rjdha v Knpa, 5 C 474 , Ram v. 
Lakh pat 1, 30 C 3 ji , 30 I A 1 7CWN 162 5 Bom. L R ioj. 

(a) Stoke’s H L Books P 47 
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The Privy Council has explained it thus * “It is now 
settled law that a sepaiation may be effected by a clear and 
unequivocal intimation on the part of one member of a joint 
Hindu family to his co-sharers of his desire to sever himself 
from the joint family Thi» was laid down in Suraj Narain v. 
Ikbnl Narain (b) The question was further examined in 
Gtrja Bai v Sadashtv, (t) and the principle was reaffirmed, 
and last mentioned case was followed in Kaival Nain v. 
Prabha t (d ) where Lord Ilaldanc says ‘The status of the 
plaintiff as separate in estate is brought about by his assertion 
of his right to separate’ ” (<?) 

It should be lemarked that the essential idea involved in 
the conception of petition, is the division of the right to, or 
the severance of the intei est in, the joint piopcrty there may 
be separation in lesidcncc (f) and food without there being 
separation in estate (^-) and, conversely there may be a divi- 
sion of right without there being any separation in food and 
dwelling , {h ) for the sake of convenience, the members may 
live in commensality, each contributing his share of the 
expenses 

# Thcrc may likewise be a definement of shaies to which 
the membeis Would have b^en entitled had there been a parti- 
tion in the Revenue Records, under the Land Registration 
Act, without any one of them having the remotest idea of 
separation (j) The intention to separate is the important and 


(V 3 $ A 80 40 I A 40 17 C W N 333 17 CLJ 388 34 M L J 345 15 

Bom L R 456 1 11 A L J 173 18 1 C 30 
(C) 43 ^ , IC31 43 I A 151 20 C W N 1085 24 CLJ 207 14 A L J 822 • 

3* MI J 4S S 18 Bom LR 621 12 N I R 113 37 1 C 321 

Crf) 39 A 495 44 1 A 159 15 A L J 581 21CWN98G 26CLJ 101 10 

Bom L R 642 }3 M L J 42 40 1 C 286 
(s) BilKii'-htiiw Ram, 3<; C W N 815,821 

f/; Ganeih * Jewach, 31 C 2 62 31 1 A 10 8CWN 146 14 M L J 8 6 
u’.u ' Sun J lql»I.JSA 80 infra, 18 I C 30 , Mukka v Amma- 
Kuthi, 51 M I 1928 M 299, Ranganatha v Narayansami, 31 M 482 
(i?;Badmoo v Wv« r, 5 W K 78,Rewunv Mt Radha, 4MIA 137.168 % 
p T P c C 3S , Chhabila v Jadavbai, JBH CR OLJ 87, Suraj v Iqbal, 

35 A 80 40 I A 40 17 CWN 333 17 C L J 288 24 M L J 345 15 

eh \ B A° m ^ K 45< L 18 1 9 30 ’ Gln ?' 1 v Narayan, 86 I C 505 1925 N 284 
W Amr.trao v Mukundrao, 53 I C 866 PC i S NCR 165 13LW 
^ na.Kalinmw Bajilal, 1927 N 107 
See Sec 13, sxib-sec 11, /W 

{l) 3 A ,^ k .W 5 u/ k M mam ' n A , 437 1 Hool ish v Kas-ee, 7 C 369, Uamsmgh v. 
Tursa, 1 7 C W N 1045 PC , see foot note (n) below 
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principal thing to be regarded (/) Mere living sepaiate, (/ k ) 
or even the enjoyment by different members of different 
portions of property (/) or the division of income for the 
convenience of the different members, would not amount to 
partition in the absence of intention. ( nt ) While partition 
may be presumed from what shows an intention for it, such 
as opening separate accounts in the Collcctorate (n) [but not 
mere definition of shares of individual owners in Revenue and 
village papers (0)] or separate enjoyment of diffeient portions 
of property, (J > ) or participation of income in distinct and 
defined shares, (1 q ) taken in conjunction with other circums* 
tances. Execution of a deed of sale by a Court on behalf of 
one brother in favour of another, in a suit for specific perfor- 
mance, wherein stipulation was made that debts were to be 
paid by the one brother and some by the other, and some 
items of property weie given to the heirs of the vendor, is an 
expression of intention to separate and results in severance 
of status, (r) Whether there has been a disruption of the 
joint family or not depends on the facts of each cas e(s) But 
no formal proof of partition is necessary, if sepaiate living and 
enjoyment of property is proved. (/) 


(/) Ananda r Daiji, 21 CLJ 296 28 IC 580, set R im ibadn v Gopala- 
swatni, 54 M 2G9, Babu v Gokuldoss, 1928 RI 1064, Balmukund v 
Sohano, 8 P 153 1929 P 164 

(i) Ganesh v Jewach, 31 C 262 31 I A to 8C WN 146, Sunj v Iqbal, 
35 A 80 40 I A 40 18 I C 30, Mukka ® Ammakuti, 51 M i 1928 
M. 299 


(0 Rampershad v Sheo Churn, 10 M [ A 490, Anand v Daiji, 21 C L 1 2g6 
28 I C 580 J 

(its) Sonatun v Jugaut, 8 M I A 66 

(n) Tej v Champa, 12 C 96, Ram v Debt, io A 490 3 A WN 203, Parbati 
v, Nunihal, 31 A 412 36 I A 71 10CLJ121 13CWN983 19 M I J 

517 11 Bom LK 878 3 1 C 195 , Ram Kali v Khamman, 51 A 1 1928 

A 422 

(e) Bhagwam Kunwar v Mohon, 41 CLJ 591 49 MLJ 55 29 CWN 

1037 23 A L J 589 88 I C 385 , Thakur n Surajpa], 193 O 221 , see 
Gangabai v Fakirgowda, 51 CLJ 592 PC 1930 PC 93, see fool 
note (t) above 


C P ) Murari t Mukund, 15 B 201 , Raghbir v Moti, 17 CLJ 306 17 CWN 
453 25 M L J 28 17 I C 766 35 A. 41 
(</) Adi Deo v Dukharan, 5 A 532 , Chyet v Bunwaree, 23 W R 395 
(>) Lakshumi v Narayanasami, 1930 M 31 

(*) Bal Krishna v Ram, 35 C W N 815,821 2 PC , Surnj v Iqbal, 3« A 
f 0 . 40 ' A oi° *7 CWN 331 17 C.LJ 288 24 MLJ 345 15 Bom 
L K 45O lo I C 30 
(0 Durga v Lai, 1928 O 509 


Separate 

living, 

Division of 
income , 


Intention 


Proof* 



WHAT CONSTITUTES SEVERANCE [C. V, S. 1 L *S. II 


$IO 


Sep iration 
by deed or 
act, 


by Will 


Appovui v 
Rama Subba 
division by 
metes ind 
bounds not 
necess irv 
for division 
of st ittls 


Separation can be effected by deed or by acts or both by 
deed and acts , but if the deed is unequivocal in its language 
and the intention of the parties is clear from it, it would not 
be necessary to prove acts m support of the deed («). 

There is an obiter , that by a statement made by a member 
of a Mitdkshara joint family m his Will, ‘I want to get myself 
divided and want to execute the Will,’ he can get himself 
divided. ( 'v ) If this view is upheld then any member of a 
Mitakshaia joint family can make a devise of hts interest in 
the joint property by a mere statement to that effect, (zv) 

In Approvier’s case, (x) the Privy Council held that actual 
partition by metes and bounds is not necessary for completion 
of division of right , an agreement by the members to hold 
their property in defined shares, without actually severing 
and dividing it, takes away ftom it the character of being 
joint and undivided , the joint tenancy is severed and conver- 
ted into a tenancy-in-common , it operates in law as a conver- 
sion of the character of the pioperty, and an alteration of the 
title of the family, converting from a joint to separate owner- 
ship and is sufficient in law to make a divided family and to 
make a divided possession, without actual partition of the 
subject-mattei (y) The same view is repeated by their Lord- 
ships in the case of Balktshcn v Ramnaram. (?) It is further 
held that the document alloting to each member a defined 
share in the joint family property being unambiguous, its 
legal construction and effect could not be controlled or altered 
by the subsequent conduct of the parties Rut when a similar 
unambiguous document, after giving a share to an out-going 
member and ascertaining the shares of others, stipulated that 
the sharers other than the out-going member shall be treated 
as member * of an ordinary undivided family subject to the 


(u) ]a» Naraw v Baijnath, 50 A 615 1928 A 419 

(v) Lakshimmma v Sreeramalu, 1927 1 M 1066 

(w) In thts connection see ante pp 424 

(x) 11 MIA 75 8 W R P C I , approved again in Pal mi Ammal v Muthu- 
venkatachela, see foot note (r) 515, see also Kaghubir v Moti, 15 A 41 PC 

17 CWN 453, Parbati v Naumhal, 31 A 413 36 I A 71 13 C W N 
983 10 C L J 1 21 19 M I J 517 11 Bom I R 878 3 I C 195 

(y) Mohaber v Kundan,8WR 1/6 affirmed by P C in Doorgaw Mt Kundun. 
21 W R , P 0 214 , Tej v Champa, 12 C 96 

0 ) 30 c 738 30 1 A 139 7 C w N 578 5 Bom E R 461 
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law of survivorship , it is construed that there was no sever- 
ance of status, (a) 

Conduct of parties — The conduct is an important factor 
as is observed by their Lordships m case of Ram Pefsad v 
Lakhpati . ( b ) “But here again the conduct of the parties 
must be looked at in order to arrive at what constitutes the 
true test of partition of property according to Hindu law, 
namely, the intention of the members of the family to become 
separate owners.” It depends on the facts of each case, (c) 
and cannot be inferred merely from the fact that a member 
purported to hypothecate his share ( d ) 

Opposition to partition — In the afoicsaid cases, there 
were agreements to separate without actual division, and it 
was held that the question m evei y particulai case must be 
one of intention to effect a division. In one case, it was 
held that when a deceased co-ownei had not merely declared 
his intention for partition but done everything that lay in him 
to cariy it out, and when failure to do so, was the result of 
the co-hens determined opposition, it would be allowing the 
co-sharer to benefit by his own wrong if he were to succeed 
by survivorship to the exclusion of the deceased’s widcw.(V) 

But there are some Bombay decisions in which it has been held that, 
notwithstanding a suit and a judgment or a decree for partition, the plaintiff 
who died before decree or execution of it respectively, is not to be deemed 
to have become separate, and that therefore suivivorship applied to his 
share (f) 34 B 182 construes 4 B 157 as contemplating future partition and 
confines its operation to a very exceptional cise (g) But these are opposed 
to the decisions of the Privy Council in which it has been held that the 
judgment or the decree in a suit for separate possession effects severance 
of interests, if the same has not been already effected ( h ) 

(a) Ramabadra v, Gopalaswami, 54 M 2C9 

(i) 30 C 2ji 30 I A 1 7 C W N 1G2 5 Bom L R 103 

CO Bnjeeshari v Kasi, 1928 O 3C5 

(d) Amar v Har, 5 Pat L J Co$ 

(e) Joy v Goluck, 25 W R 355 
\f) Babaji v, Kashibai, 4 B 157 

(&) Sokharam v. Hari, G B 113 — a case of death during appeal, of one member 
(A) Joy » Goluck, 25 W R 355 affd in Joy a Gir.sh, 4 C 434 5 IA 228, 
Chidambaram v Gouri, 2 M 83 6 I A 177 , [ akshman v Narayan, 24 B , 
182 , 1 Bom LR 777 ,See also Rustom v Dinkor, ^IC 38 (Nj , Alurv 
Venkata, 52 I C 614 (M ), T hand ayuthapani v Raghunatha, 35 M 239 31 
M L I 210 mir fVin 
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It is laid down that there must be definement of shares, 
and distinct and independent enjoyment, in order that the 
mother may claim to have a share, light to which was held 
to be created by partition. 0) Both these principles appear 
to be erioneous and will be considered later on 

All the cases do not appear to be reconcilable. In each 
of these cases the Court had to consider whether, having 
regard to the facts and circumstances of the particular case, 
the members were joint or scpaiatc in estate. The Courts 
appear to have dealt with the question as one of fact, and 
have only incidentally referred to the legal principle on the 
subject, without fully discussing and deciding what is 
absolutely necessaiy to constitute severance of interest. 

But one important point is settled by the decisions of the 
Privy Council, namely, that division by metes and bounds 
is not necessary, but an agreement by the members that 
henceforth the joint property shall be the subject of separate 
ownership, is sufficient to cause division of right It is also 
settled beyond all dispute that such an agreement may be 
verbal, (j) 

Conclusion from these decisions —According to the 
view taken by the Pi ivy Council the members become 
separate from the time of the agreement , that is to say, no 
physical act beyond the verbal agreement or interchange 
of words convening mutual consent, was considered necessary 
to effect severance of interest, in the paiticular case. From 
the moment they agree to separate, the status of the family 
becomes changed, though nothing else is done, and they may 
live together as before, as they must, for some time. But 
partition must take place by the desire of a single member, 
and the others are bound to consent and agree to it. There- 
fore, tht declaration by a member, of his desire to partition 
to the other members, at compained or followed by conduct 
evidencing its eai neatness, must be sufficient to cause the 
severance of his interest. That is all that he can do ; if 
the others do not agree, but obstruct his desire, and compel 

( t ) Judoonath v ftishonath, 9 W R 61 

(/) Rewun w Uadha, 4 M I A 137 7 W RPC 35 
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him to continue to live with them for some time as before, 
they cannot be permitted, by both law and equity, to prejudice effect change 
his right, and to gain an advantage by such wrongful ofstatus ’ 
omission. He should thence forward be deemed to live with 
them in the same manner as a member of a joint family 
governed by the Diiyabhiiga, that is to say, as a tenant»n> 
common, and no longer as a joint-tenant. 

Partition is, no doubt, defined as the adjustment into Partition 
specific portions of the joint property, of divers rights defined, 
accruing to the whole of the same it means, the ascertain- 
ment of the share or proportion of the joint property, 
receivable by a co-parcener, which may be done in a moment , 
and it implies neither more nor less than the cessation of the 
other members’ right to his said undivided fractional share 
or proportion, and the cessation of his right tot he rest of 
the property i e., the conversion of the joint-tenancy into a 
tenancy-in-common. 


And it is as has already been said, a settled doctrine of Partition 
Hindu law that partition may be effected by the desire of a desire of by 
single member. Hence, accoiding to both law and equity single 
a member of a joint family is to be deemed separate, as soon 
as he declares his desire to become separate, or does virtually 
declare himself separate, with the object of causing his share 
to devolve on his widow, daughter and daughter’s son, to the 
exclusion of the male relations entitled to take by survivor- 


ship. 

This view is consistent with the decisions in which it 
has been held that when the undivided co-parcenery interest 
of a son or the father is sold in execution, it is equivalent 
to partition and the father’s wife is entitled to demand a 
share. (/’) 

It has now been settled by the Privy Council in several 
oases as also by other Courts, that “a severance of estate is 
effected by an unequivocal declaration, on the part of one of the 
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(k) Bilaso v Dina, 3 A 88,Pursidv Hanooman 5 C 845, see p 419 and foot 
note (x) 
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joint holders, of his intention to hold his share separately 
even though no actual division takes place." (7) 

The word “division” m connection with a partition has 
double significance, firstly , the severance of the status that 
an intention to become divided has been expressed clearly 
and unequivocally expressed by explicit declaration or by 
conduct , secondly , there is the partition or division of the 
joint estate, comprising the allotment of shares effected by 
various methods, ini) 

An execution of a document by one of the two sons who 
lived separate having obtained some property from the father, 
acknowledging that the property left by the father on his 
death (which were really ancestral) was self-acquired, that his 
brother was the full owner of the property under his father’s 
Will and th.it he or his heirs had no interest in the 
property, did not operate as severance of interest, (n) 
A deed, whereby the shares in the whole joint family property 
was defined and alloted to the co-parceners with a stipulation 
that the co-parceners shall be at liberty to live together or to 
separate their shares, operates a division of status. ( 0 ) 

Filing suit how far effects severance.— The filing of a 
suit for partition amounts to separation (/>) But a suit for 


(I) Syed v Jorawar, 50 C 84 49 I A 358 27 C W N 179, 182 37 C L.J. 

73 43 Pat J G76 21 ALJ 57 25 Bom LR I G 8 1 C 573 (N),Jaga- 
damba v Takltur, 37 C L J 287, Ramilinga* Narayana, 45 M. 489*26 
CWN 929 , Girja v Sadaslnv, 43 C 1031 43 I A 151 20 C W N 1085 
24 C L J 207 14 A L 1 822 31 M L J 485 18 Bom L R C21 37 I C 
331 (NJ , Kawal v Budh, 39 A 496 44 I A 159 21 C W N 986 26CLJ. 
101 3JMLJ 42 19 Bom L R 642 2 Pat L W 57 15 A L J 581 40 
IC 286 , Girdhar v Sri Krishna, 39 IVi L J 18 (A), Parbati v Naumhal, 
31 A 412 36 I A 71 10 C L J 121 13 C W N 983 19 M L J 517 1 1 
Bom L R 878 3 I C 195 , Amritrao v. Mukundrao 53 I C 866 PC 15 
NLR 165 , Surja v Iqbal, 35 A 80 18 I C 30 17 CWN 333 17 C L J 
288 24 M L J 34S IS Bom L R 456 40 I A 40 , See Babana v Parawa, 
50 B 815 , Kandhaiya v Sheo, 20 I C 861 (O) , Cbaubar v Bakhtawar, 47 
1 C 897 S O L J 486 , Ram Kali v Khamman, 51 A 1 1928 A 422 
(w) Mukund v Balknshm, 5a B 8,1$ 54 I A 413 32 C W N 203 46CLJ 
413 1927 PC 224, Ram Kali v, Khamman, 51 A 1 1928 A 422, 

Mulji v Hiralal, 1929 B 424 
(») Mukund v Balknshna, supra. 

(0) Hira v Manglan, 1928 L 122 

(J>) Parsotam v Jagan, 41 A 361 17 A L J 347 50 I C 357, Soundararajan 

v Arunachalam, 39 M 159, Jagadi*>h v. Sri, 1927 A 60 , Dharopsing v 
Rajaram, 1928 N 193 , [ but see Paras v Mewa, 1930 A 561] , Ram Kali v 
Khamman, 51 A 1 1921 A 422, Mulji v. Hiralal, 1929 B 424, Ram Balafc 
v. Ambika* l 9*9 P. 36 $. 
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partition by a minor through his guardian will not have the 
effect of severance until the Court grants a decree , (?) but 
when the decree is made it has the effect of severance of 
status from the date of the plaint , ( r ) hence, the birth of a 
son born before the primary decree was passed but conceived 
after the date of the plaint cannot affect the share of the first 
minor son which he was entitled to at the date of the 
plaint. ( s ) 

The Judicial Committee in the case of Kedar Nath v. fcatan 
Singh (t) has held that no severance of joint status results 
when a member of joint family had filed a plaint claiming 
partition but afterwards withdrew it. But the same Board m 
a still later case, («) has tried to reconcile the principle laid 
down in the case of Kedar Nath with the previous decisions, 
saying “Their Loidships see no reason to depart from that 
view,” (meaning the view expressed in Kedar Nath ) “although 
such a plaint, even if withdrawn would, unless explained, 
afford evidence that an intention to separate had been enter- 
tained [see Girja Bai v. Sudasiva Dhnndiraj (y) and Reival 
v. Prabhuhal. (jt/)]” This attempt to reconcile the decision 
m Kedar Nath with the series of decisions including those 
their Lordships have quoted, throws considerable doubts 
on the law on the subject. Their Lordships in Kewal Nam’s 
case clearly states, the “judgment of the Judicial Committee 
m the recent case of Girja Bai v. Sadashiv Dhundiraj 
renders it beyond question that the commencement of this 
suit for partition effected a separation from the joint family.** 
The decisions cannot be reconciled unless their Lordships 
intended to hold that a member having expressed his unequivo* 


(?) Lalta v Srt, 42 A 461 , Chelimi v Subeamma, 41 M 442 . 34 M L J 213 t 
42 I C 860 

(r) Pal am Ammal v Muthuvenkatachela, 48 M 254 52 I A 83 29 C W N 84GJ 
Sri Kanga v Srinivasa, 50 M 866 1927 M 801 

(s) Knshnaswami v Pulukaruppa, 48 M 465 48 M L J 354 

(t) 37 I A. 161 14CWN 985, see Knsnaswatm v Perumal 83 I C t68t 
I<j)2fi M 112 

(u) Palani Ammal v Muthuvenkatachela, 48 M 254 52 I A 83 48MLJ 83 
29 C W N 486 27 Bom L R 735 23 A, L J 746 . 6 P L T. 133 t 87 I C. 
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cal intention to sepaiate, may revoke it before actual partition 
or before decree or at any rate before the notice of the suit 
is received by the other co-paiceners or before their appearance , 
but even then various other difficult questions may crop up. 

But the Madras High Court (v) following its earlier 
decisions (y) has held that “mere filing of the plaint does 
not necessarily effect a final scveiance in status”, for “a plain- 
tiff may withdiaw his declaration of intention and that then no 
severance is effected and this view their Loidships stated 
to have been approved by the P/ ivy Council in the case of 
Palani Animal id) No doubt on a perusal of this Privy 
Council decision, the material portion of which is quoted m 
extenso, (a) it will appear that their Lordships m the case 
of Palani Animal have approved of the Board’s decision in 
Kedav Nath's case whcicm their Loidships in effect held that 
if after filing of a plaint it is withdrawn, no scveiance of status 
takes place. Though their Lordships in Palani Animal says, 
“their Lordships see no icason to depart from that view,” 
yet in the same sentence they lay down “although such a 
plaint even if withdrawn, would unless explained (b) afford 
ev’dence that an intention to separate had been entcitained.” 

The Allahabul High Court on a review of the various 
cases on the point, has given clear indication of the proper 
view of the law on the subject and decided the case on that 
principle of the law , but, perhaps in view of the decision of 
Privy Council in the case Kedav Nath, partially supported m 
Palani Animal, then Lordships of the Allahabad High Court 
In due regard to this decision, put 111 a saving clause, namely * 
“It is not necessary for us to say, definitely, m this case, 
Whether the peison making the demand for partition may aban- 


(x) Ganapitty v, Subfaltiatiey im, 52 M 845, 851 1929 M 738, see Paras v. 

Mewa, 1930 A &61. 

(y) Vemi v Nallappa, ii LW Gil 57 I C. 800 , Knshnaswami v Perumal, 
20 L W 54° 1925 M 112 

( t ) 48 M 254 52 I A 83 48 M L J 83 • 39 C W N 846 * 27 Bom L R 735 23 
A L J 746 87 I C 333 1935 P C 49 affirming 33 M.L J 749 
(a) Post pp 53**534 
(i) The italics are mine. 
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don it without the consent of the othei membeis of the family, 
so as to enable him to continue to be a member of the joint 
family. ( [c ) 

A suit for declaration that ceitam partition was fraudu- 
lantly effected and that the family was joint, was compromised 
and a division of property was made in terms of the compro- 
mise, the severance took place from the date of division and 
not on the date of the suit, as the suit was for declaration 
that the family was joint. ( d ) 

Tansfer of entire undivided share in Bombay and 
Madras In case of a sale of the cntne inteiest of a co- 
parcener, a sevei ance of status takes place in Bombay and 
Madras, where a co-paicener can sell his undivided interest, 
m the joint family ( c ) 

A marriage under the Special Marriage Act (III of 1872 
as amended by Act XXX of 1933) of a member of a co-paice- 
nary effects his severance from the family (/) 

Gift In the absence of expiess words in the deed of 
gift to show that from the date thcicof he be divided 
in status from the son, the meie gift of the father’s shaie to 
the son would not create a sevciance.of status, (g) 

Conversion to another religion *-The seveianceofa 
joint family to defeat the accrual of the right of survivor- 
ship also takes place on the conversion of one co-parcener into 
Christianity, even though he enjoyed the ancestral property 
jointly with other co-parceners after his conversion ( h ) The 
disruption of the co-paicenary is also effected by the 
conversion of one of its members to anothei religious faith. (/) 
Sub-Sec m— ACCOUNT OF JOINT ESTATE 
Partition and liability to account — It has already been 
said ( j ) that the manager is liable to render an account, (k) 

(i) Banke v Bnj, 51 A 519 1929 A 170 , But see, Shagun v Data, 

1927 A 465 

(d) Doraiswami v Nagasami, 1929 M 898 

(e) See ante pp 420 foot note (rl) (/) Sec 22 

(g) Swaminaihan v Subramann, 1978 M 1082 

* In this connection see ante p 65, 31 G 

(A) Kulada v Hanpada, 40 C 407 16 CL J 311 17 C W N 102 
(t) Janna v Gonda, 6 L L J 84 80 I C 519 1024 L 479,' Bhagwan v Shib 
1930 A 341 , out see Ramji v Anandappa, 2 Mys L J 92 
(/) See pp 398-401 supra (AJ Ramakrishna v* Muthusami, 1929 M 456. 
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and it has been so held by a Full Bench of the Calcutta High 
Court. (/) There was an earlier case (w) on the subject, which 
was virtually, though not expressly, overruled by that Full 
Bench, and which appears to be founded on a misapprehension 
of the constituton of a joint-family-government, when the 
other members arc adults. 

In a Hindu family as in Hindu society, no two persons can be equal in 
rank and position, one must be superior and the other inferior an elder 
brother managing the family affairs, is to be looked upon as father (tt) and 
conversely a younger brother is to be looked upon as son, an elder sister is to 
be looked upon as mothor and a younger sister as daughter, an elder 
brother's wife is similar to the mother, (0) and a younger brother's wife is 
similar to a daughter-in-law The idea of equality and liberty was unknown 
to the Hindu mind with respect to family government and social order, 
though of course the people of this country have now been learning this 
doctrine under the British rule 

The conception of the family government, such as is 
depicted in the above passage, is seldom if ever, found in 
practice. Autocracy is the rule, demociacy is nowhere met 
with, never is a Ka/th elected or changed , the senior member 
holds the office by usage The Karth is all in all, exercising 
complete authority as if he were the sole proprietor of the 
whole family property, so long as absolute trust and complete 
confidence reposed m him by the other members, remain 
unshaken ; and the junior members seem to be entirely depen* 
dent on him, and never dare to look into accounts for the 
purpose of examining their bona fides during joitness , for, 
as soon as suspicion arises with respect to the bona fides of 
the Kartd, it must necessarily be followed by the disruption 
of the family. To be suspicious about the manager’s good 
faith, and to continue joint, would be two inconsistent things. 
Hence, the adult members other than the Kartb , cannot be 
supposed to take any part in the management, except as a 
servant by order of the Karth A wide door to fraud and 
misappropriation would be opened if the manager of the 
family be held not liable to account, on the ground of the 


(!) Obhoy v Pearee 13 W R F.B 75 ^ B L U 347 
(m) Chuckun v Porao 9 W R 

(1 H ) Manu 9, 16S ( 0 ) D B 4, 3, 31. 
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other members being adults and their consequent supposed 
participation, or liberty to participate, m the management of 
the family , for, oftener than not, managers of joint families 
are found to defraud the other members by misappropriating 
joint property and its proceeds as undoubtedly they have 
the opportunity to do so with impunity, and also they have, 
oftener than not, the necessity for so doing, by reason of 
having the largest family of their own to provide for, in 
comparison with that of younger members. 

Mode of accounting — The manager’s liability to account 
appears to consist of his duty to produce the account books 
for inspection and examination by, or on behalf of, the other 
members, but on the footing of what have actually been 
expended, irrespective of the question whether the expenditure 
was extravagant in scale, or improper, on account of want of 
skill or absence of the desire to economize or save, provided 
the expenses were honestly incurred , and of the further duty 
to pay and divide the surplus , if any, found to exist on 
settlement of the account, of which he is presumably the 
custodian. 

It would therefore appear that the existence of regular 
accounts of the whole income and expenditure, is a necessary 
condition to fix the manager with liability to render account. 
Hence, where the income of the property is not much higher 
than what is sufficient for meeting the expenses of the family, 
and as a matter of fact the family has no regular account 
books, and where no account of expenditure was ever actually 
kept although there may be collection-papers of small revenue- 
paying estates or under-tenures, as is generally the case in the 
middle class families, it would be unjust to require the 
manager to render an account. In such cases the other 
members must accept the tpse di xit of the manager as to the 
property which is the subject of partition. 

The question about the rights and liabilities of the manager 
is not free from doubt and difficulty. According to the constitu- 
tion of joint families, the management of its affairs is entrusted 
to the elderly member usually called the Kart4 t who himself 
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has an interest in its property, and is connected by ties of 
natural love and affection with the other members having an 
interest m the same. The expenditure of the income depends 
entirely on his will, and he is entitled to spend every farthing 
of the income by adopting an extravagant scale of expenses, 
not being legally bound to economize and save Partition is 
the only remedy to which the other members are entitled 
for protecting their interests, if the management be deemed 
negligent and prejudicial to the same. If they aie indifferent 
and apathetic, and do not take caic to protect their own in- 
terests, and should they be minors and if there is no body else 
to look after their interests, then they must submit to the 
management or mismanagement, there being no remedy unless 
fraud, dishonesty and misappropriation can be proved. 

No difference in two schools —As regards the manage- 
ment of joint families, theie is absolutely no difference between 
the two schools. (/>) The distinction between the two schools 
with respect to the nature of the title of co-heirs, and its inci- 
dents of alienation and suivivorship docs not in any way effect 
any difference on the present question. For, community of in- 
terest, which is the distinctive feature of jomtness, and upon 
which the question depends, is common to both the schools ; 
and the manager 01 any other member who has a large family 
of his own to maintain, and in consequence consumed the 
largest portion of the income during the minority of a mem- 
ber, cannot as well under the Dayabhaga as undei the Mitd- 
kshar^, be called upon to account for the excess consumption, 
by that member who had none to suppoit except himself. 
The nature and charactei of the community of interest of the 
members of a Bengal joint family, clearly appears from the 
description by the founder of the Bengal school, of re-umon 
consisting in the annulment of previous partition, with the 
stipulation that,' — “The pioperty which is thine is mine , and 
the property, which is mine, is thine also ” — which was the 
state of things during jointness It is therefoie erroneous to 
suppose that there is such a difference between the two 


(p) See pp 400-401 ante 
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schools, that the aforesaid Full Bench ruling of the Calcutta 
High Court with respect to the manager’s liability, may be 
correct m the Bengal school, but not so in the Mititkshar 
school, as has been held by the Madras High Court while 
refusing to. follow the same (g) 

There appears therefore to be no distinction between the Decisions on 
two schools , nor between an adult and a minor member, as to*account y 

neither of them has a right to an account of past transactions, not har “ 

o * • momous, 

i.e. t can call into question the propriety of past transactions, 

or hold the manager liable on the ground of the management 
being grossly negligent or prejudicial to his interests, in the 
absence of fraud and misappropriation (V) But the case of a 
member ejected from the family house and excluded fiom the 
enjoyment of the family property is different, for he is entitled 
to demand an account. ( s ) The decisions on the question of 
the manager’s liability to account do not seem to be harmonious, 

(/) but the Privy Council has now made the law clear («) In but not so 
a case in which one of the members had squandered certain 
property worth Rs. 5,500 for his own purpose and in which it 
was urged that an account should be taken of the property, 
and it should be charged to his share, the Bombay High Court 
said, — “But we cannot allow it; as, if we allowed it, we 
should be acting contrary to the principle of law, that in a 
partition suit no co-parcener has any right to an account of 
past transactions.”^) 

Sub Sec iv — SHARKS 

Share of father's wife— Each of the father’s wives is Father 1 * 
entitled to a share equal to that of a son on partition, whether ^a?l/with 

sons on 

partition 


(q) Balakrishna v Muthusami, 32 M 271 119 MLJ 70 5 M L.T 145.3 
LC 878 

(r) Parameshwar v Gobind, 43 C 459 , Sri Ringa « Srinivasa, 50 M. 86 6 
1927 M 801 

(s) Krishna v Subbanna, 7 M 564 

(/) Damodardas 11 Uttamiim, 17 B 271 , Balakrishna v Muthusami, 32 M. 

271 19 M L T 70 , Parmeshwar v Gobind, 43 C 459 
(#) Seep 399 supra {v) Narayan v Nathaji, 28 B 201,208 580m L, R 945 
H L.-6f> 
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Her share 
against 
husband’s 
wish. 


She gets 
accretions 
also 

Her share 
when she 
gets 

shtdhcui. 


it takes place during the father’s life (w) or after his death, (r) 
She gets the share, in virtue of the co-ownership she 
acquires from the moment of her marriage, m her husbands 
property, by reason of her being the lawfully wedded wife 
or Paini of her husband (_ y ) It is erroneous to suppose that 
partition creates her right to get a share, (z) for according 
to the Mit^kshara (a) partition does not create any right, but 
it proceeds upon the footing of pre-existing rights. 

It has been held that she is entitled to get her share even 
against the father's wish, in a case m which his conduct 
towards hei was such as to entitle her to separate mainten- 
ance, but her light to the share was held not to depend on it. 
( b ) It should, however, be noticed that while dealing with 
the wife’s co-ownership with the husband over his property, 
the MitAksharA distinctly says that the partition of the 
hasband’s propci ty between husband and wife, at which a 
share is allotted to her, may take place by the husband's 
desire, and not by the desire of the wife . The question seems 
to be beset with considerable difficulty whether the share 
allotted to a wife at a partition may be seveied from that of 
the husband so as to constitute a paitition as between the 
husband and the wife, against the husband’s desire. 

She i-> entitled to get a share, not only of the ancestral 
property but also of the accretions thereto, (c) 

If stridhan has been given to her by the husband or the 
father-in-law, whether by gift inter vivos or by devise, she 
i? entitled to so much only as together with the stridhan so 
received, is equal to a son’s share (d) 


(w) Sumrun v Chunder, 8C 17 , Krishna v Nandeshwar, 4 Pat LJ 38.44 
IC 146, Partapv Ddtp, 52 A 59G 1930 A s^jRadhex; Har. ishanlil, 
1927 N 51 

1*) Damoodur v Senibutty, 8 C 537 . Dimoodirdas v Uttimram, 17 B 271 , 
Har Bishambhar, 38 A 83, mother — ineudes step-mother Tegb v 
Harnam, 6L 457 7 I L J 424 90 I C 1035 1925 I 568, 

O') Jamm v Machul, 2 A 315 , but set, Mutini w Pliula, 50 A 22 1927 A 679 
(z) Juddoonath v Bishonath, 9 W R 61 (a) l, I, 17 and 23. 

(&) Dular v Dwarka, 32 C 234 9 C W N 270 

W JL S «r*T N ^ S,b ' T C . * OI 7 - Gdnesh * Jewach, 31 C 262 31 I A 10 8 
CWN 146 14MLJ 8 6 Bom LRI 

(d) Jodoo Nath * Brojo Nath, \2 B.L R 385 , Kishori « Mom, 12 C 165 ; 
Poorendra v Hemangim, 36 C 75 * 84-85 12 C W N 1002 1 IC 523. 
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Although it is true that there is a close connection between her mnntenan- 
ce and the recognition of her co-ownership in the husband’s property, (e) still 
it is erroneous to suppose that she gets the share in lieu of maintenance (/) 
this may virtually be true when the property is small, and the sons may 
relieve themselves of the liability to supply herewith maintenance, by coming 
to a partition and allotting to her a share But this cannot oe true when the 
property is very large, for in such a case she gets property far in excess 
of what is necessary for her maintenance The real reason why a share is given 
to her will be explained in Chapter XII, Sec 3, Sub-sec 111 

The share which she gets becomes ber stridhan , for, the Mitahshant (?) 
distinctly says, upon the authority of a text of Yajnavalkya declaring succes- 
sion to the mother’s tltldhan estate, that the daughters inherit this share, and 
in their default the sons, and thereby clearly implies that it becomes her 
stridhan The same lesult follows by necessary implication, from the rule 
that she is to get only so much as together with the sti'idhan received from 
the husband and the father-in-law, would equal the share of a son, she mus-t 
have the same sort of right in what she receives in addition to the stridhan as 
in the latter, ie,an absolute right Ihe obiter dictum exoressed to the 
contrary, (h) is, therefore, not acceptable as being imonsistent with the 
Mitdksh ir\ In the case of Chhtdu v Naivat ( t) the Allahab id High Court 
had taken the correct view and pronounced that the share became stridhan 

The Privy Council in the case Debt Mangal Ptasad y. 
Mahadeo (y) has now settled the law that the shaie does not 
become her strtdhan so as to pass to her heirs on her death 
and not to that of her husband. ( k ) 

She cannot enforce partition, but she is entitled to get a 
share when partition does take place at the instance of sons 
or male members, or when the interest of a single member is 
severed by execution sale. (/) 

With respect to the mother’s share on partition by sons, 
the Judicial Committee observes, — “There is no doubt that 


Char icter of 
her interest 
in her share 
on partition 


She cannot 
enforce 
partition. 


P C on 
mother’s 
share 


(e) Becha v Mathina, 23 A 86 20 A W N 210, Narbadabai v Mahadeo, 5 B 
99 , Punna v Radha, 31 C 476 
f f) But see, Munm v Phula, 50 A 22 1027 A G79 

(g) J, 6, 2 

(h) Judoonath v Bishonath, 9 W R 61 , Beni Parshad v Puran, 23 C 262 
( t ) 24 A 67 2t A W N 171 

(j) 34 A 234 39 I A 121 15 CLJ 344 16CWN 409 22MLJ 4G2 

14 Bom L R. 220 9 A L J 2 63 14 I C tooo on appeal from 32 A 253 
SIC 208-1 X , see, Munni v Phula, 50 A 22 1927 A.679, Dukhit® Newaj, 
53 I C 426 (C ) see contra Sri Pal v Suraj, 34 A 82 
(h) For further discussion see "Mother's share ” in Ch XII, S 3, ss 111 post 
(ij BitasO v Dina, 3 A 88, Pursid t; Honooman, 5 C 845 , Ginesh v Darshan, 
56 I C 478 (L ) , Beti v Janki, 33 A 1 18 7 I C 908 7 A L J 980 , ladu 

« Haran iK C" } I o.m U—— — - ~ * 11J on 

10 . 8 


appeal from 13 C. 339 , Ganesh v Jewach, 31 C. 2G2, 271 . 
C.W N. 146. 
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according to the law in force in Bengal, the mother, though 
not entitled to require a partition so long as her sons remain 
united, is entitled, if a partition takes place between her sons, 
to leceive the share of a son in property which is ancestral 
or acquired by the employment of ancestral wealth. She 
may, of course, acquiesce in the division of property between 
her sons without claiming any share for herself, but there is 
no evidence of any such acquiescence in this case "(m) This 
was a case from Mithila. 

F not entitlel Madras the father’s wife is not entitled to a share, but, 

only to maintenance the texts providing for the allotment 
of a share to her aie interpreted to intend the allowance 
of wealth sufficient foi her support. Therefore, provision 
for the mother’s maintenance must be made by the sons when 
they partition the estate after the death of their father («) 
Grandmother’s share — A pateinal giandmother, like 
the mother, cannot herself enforce a partition In case of a 
paitition amongst the grandsons only, after the death of her 
sons, she is entitled to a share, according to the Bengal ( o ) 
and the Bombay (/) schools. 

In a partition between father and his sons, the paternal 
grand*mother is not entitled to any share, (q) except in 
Mithila. ( r ) 

But in cases of partition between her grandsons or between 
her sons and grandsons by her deceased sons, she is entitled 
to a share equal to that of her son (j) 

The s tep-g randmo thet* r position is like that of grand- 
mother, ( t) and entitled to a share. 


to share in 
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Step-grand- 

hiothef. 


(#0 Ganesh v Jewach, 31 C 262 31 I A 10 8 C W N 146 • 14 M L J. 8 6 
, n 0m L „ (*0 Veeranna v Sitamma, 1927 M 83 

{0) Purna * Sarojim, 31 C 1065 8CWN 763, Badri* Bhugwat, 8C 649: 

bibbosoondery v Bussoomutty, 7 C 191 
0>) VithaU Prahlad, 39 B 373 17 Bom I R 361 28 I C 967, see obser- 
vat I on w J am P ab;u * Vasudeo, 54 B 417, 421-422 1930 B 302, (not 
under MayukhaJ v 


(q) Jamnabai v Vasudeo, supra , Sheo v Janaki, 34 A cOe F B 16 I C 
88 9AI J 749, Radha v Bachhaman, 3 A n8 
U) Krishna v Nandeswar, 4 Pat LJ 38,441c 146 

(s) Babunna* Jagat,soA S32.I928 A 330 , Kanhaiya v Gaura, 47 A U7-81 
IC 147 1925 A 19 1 Sriram v Hancharan, 9 P 338 1930 P 3i<; between 
son and step-grandson 35 Detween 

((} Sheo V Janaki, supra, R a dha * Buchhamun, supra, Sriram v Haricharao. 
supra, Bhaurao ». Gangi, 23 N L R 184 araD » 
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The share does not become her Stttdhan. (u) 

In Bengal and Bombay schools, therefore, there is no 
difficulty in ascertaining the amount of share which she is 
entitled to. Her share is equal to that of a grandson. But 
when the partition is between her sons and grandsons of 
deceased sons, she may claim a share equal to that of her 
son and not grandson (« 1) 

Unmarried sister’s share— At a partition made by the 
sons after the death of the father, they must allot a quarter 
share to a maiden sister, ( v ) but not if paitition is made 
between father and sons in the Central Piovinces (id) The 
quarter share is ascertained in this way , suppose the paitition 
takes place between a man’s three sons, two widows and two 
maiden daughters, then the propeity is to be divided into 
seven shares, and a quarter of one such shaic is to be given 
to each of the maiden daughters, and then the residue is to 
be divided equally between the sons and the widows, (.r) 

The commentators differ in the interpretation of the 
texts ordaining the gift of a quarter share to a maiden 
daughter , for instance, the Mithil& school maintains that 
by quarter share is intended property sufficient to defray the 
expenses of her nuptials , while the Mit&kshara (/) asserts 
that the quarter share must be allotted, and not wealth 
sufficient for marriage in lieu of it , the Viramitrodaya argues 
out the conclusion that she is entitled to the quarter 
share m addition to the expenses of her marriage, when 
partition is made after the death of the father , but if it takes 
place before, she is not entitled to any share, but gets only 
what the father may give her. 

Illegitimate brother’s share amongst Sudras — The 
half share to which an illegitimate son is entitled when 
partition takes place at the instance of, and amongst, the 
legitimate sons of a Sudra, is to be ascertained m the same 


(u) Krishna v. Nandeswar, supra , 

(hi) In this connection set foot note (s) above 

(v) Lalljeet v Raj, 20 W R 316 12 B L R 373 

(w) Dharopsing v Rajaram, 1938 N 193 

(x) Mit, 1, 7, 5-8 , Damoodur v Senabutty, 8 C 537 
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manner as the quarter shaie of an unmarried sister, the 
principle being the same. (2) The share is the same as 
between an adopted son and illegitimate sons (a) He is 
entitled to share, equally with the father’s widow, the father’s 
separate property, (J)) 

Common charges on joint property — Provision must 
be made before distribution for common charges such as the 
maintenance of a widow not entitled to a shaie, and of one 
who would have been a sharer but is excluded from inheri- 
tance by reason of some bodily deformity and the like, as 
well as of other dependent members of the family. 

Estate expense * A mernbet who meets the expenses 
of the joint estate from his pnvate property, should be pro- 
portionately lcimburscd by others, before paitition (e) 

Improvement \ So also he is to be compensated for 
improvements of joint estate made m good faith ( d ) The 
following observation in Freeman on Co-tenancy and Partition 
clearly explains the law on this subject — 

"If one joint tenant or tcnant-in-common covers the whole of the estate 
with viluable improvements so that it is impossible for his co-tenant to 
obtnn Ins sh ire of the estate without including a pirt of the improvements 
so made, the tenant miking the improvements would not be entitled to 
compensation therefor, notwithstanding they may have added greatly to 
the value of the land , because it would be the improver's own folly to extend 
his own improvements over the whole estate and because it would be 
unjust to permit a co-tenant at his pleasure to charge another co-tenant with 
improvements he may not have desired In such a case the improver stands 
as a mere volunteer and cannot, without the consent of his co-tenant, lay 
the found ition for charging him with improvements '’(e) 

Such a co-owner should be given on allotment, so far as 
is possible, so that he may keep the advantage of his own 
improvements , and it requires a special and a very strong case 
to go further than the principle laid down in the above 
quotation (/) 

(») See \upia pp 495-498, Kamulammal v Visvanathaswami, 46 M 167 50 
IA 71 1 C 043 1933 P C 8 appeil fiom 30 MI J 451 after remand 
from 24 M I J 271 

(a) Kolapur, Maharaja of, 48 M 1, 228 (b) 50 I A, 3a 

(1) Bholi v Dwarki, 84 I C 168 1925 L 32 

(d) Shi am v Ridha, 48 A 34 

(e) 2nd Ed p 680 

(/) Soliaman v Jatindra, 32 C W N 1199 
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Marriage and initiation expenses If some co-sharers 
have been initiated or married at the expense of the family, 
and the others are uninitiated or unmarried at the time of 
partition, then the prospective expenses of the initiation or 
inarnage of the latter should be set apart, (g) A member 
who at the date of the suit for partition was unmarried but, 
even if, married before decree, is not entitled to the marriage 
expenses from the estate, (fi) 

The marriage is the last of the sacramental or purificatory 
ceremonies which a father has to perfoim on his child, hence 
provision is made for it when partition is made(z) As to 
this point there was a difference of opinion between two 
Judges of the Madras High Court and the question was 
referred under Section 98 of the Civil Piocedme Code, to a 
third Judge, who agieemg with one of them held, “that the 
expenses for the marriage of an unmarried co-sharer should 
be set apart at partition." (j) But a subsequent Division 
Bench {k) of the same High Court without lefemng the 
question to a Full Bench, diffeied from the decision of the 
above Division Bench. It is cunous that the attention of the 
learned Judges was not drawn to the Full Bench decision ( 7 ) 
of the same Court which seem* to have finally settled the 
question as to the obligatory nature of the duty of pci forming 
the Samskdra. The correct view has been followed by a 
later case of the same High Court. (in) But this provision 
at partition for subsequent marriages applies to the parties 
t,o the division and does not extend to persons who are not 
in the same degree of relationship as those who have been 
married at the family expense («) It would therefore be 


Marriage 

expenses 
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partition, 


for persons of 
sarre degree 


(O Jairam v Nathu, 31 B 54 , but see, Dharopsmg v Rajaram, 1928 N 193 
(A) Dharopsmg v Rajaram, supra (t) Mit 1, 7, 3-5 

(/) Srinivasa v I hiraveng idathaiyangir, 38 M 55U, order of reference p 575, 
decision p 581 25 M L J 644 15 M I I 307 2{IC 264 

(A) Narayana v Ramalinga, 39 M 587,1591-592 36 I C 428 , (reversed by PC 
in 45 M 489) , in this connection see the observation in Gancsh v 
Shnniwas, 1928 B 211 

Gopalakrishnam v Venkatanarasa, 37 M 273 23 M'J 288 17 I C 

308. 

(m) Karuturl Gopalam v Venkataraghavalu, 40 M 632, 29 M I J 710 31 I C 
574, reversed by P C on other point 

W Verakola v Yerukola, 45 M 648 *2MLJ 507 30MLT 279 15 L W 
595 1922 M ><jo , 38 M 556 Karutun v Karuturi, 40 vl G32 , J ursm v 
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How distri- 
bution to be 
made 


erroneous to suppose that the fathei is under no kind of 
obligation legal, moral or religious to celebrate the marriage 
of a son or a daughter ( 0 ) 

On a consideration of all the cases on the idevant question 
the Madias High Court has held that first, the daughter’s 
right to hei marriage expenses is based on her right to or 
intei est in the joint pioperty and not on the natural obligation 
of a fathei to maintain a child, secondly, this right is not 
affected by pai tition between father and son, all the shares 
being propoi tionately liable, and thirdly , foi the marriage 
expenses of the daughter of a -.on after paitition, the share 
of the fathei or of a collateral shall not be liable ( p ) 

Unman led daughter in the Cential Provinces is not 
entitled to a share in the joint family property. ( \q ) 

Distribution per stirpes not per capita*— When a 
family consists of different branches, each of which Is compos- 
ed of unequal number of male members, then the division te 
to be made per stupes and not per capita , if the common an- 
cestor and his wife or wives are alive, then each of them is 
to get a share , and there should also be as many shares as 
there are branches consisting of male issues descended from 
him, one share being allotted to the members of each branch 
collectively should theie be an unmarried daughter of the 
common ancetsor she must get a quarter share. In this 
manner the partition is to be carried out This division by 

number of sons is called putrabhag , but there exists a 

custom, m some pai ts of India, called patntbhag by which 
the division is accoiding to the number of wives and the sons 
by each wife constitute a unit ( V ) 

Should there be any dissension among the members of any 
branch and any one of them desne to separate, then the share 

Nithu, 31 B 54 See Ramahnga v Nanyim, 45 M 489 P C 26 C N 

929, 940 37 CLJ ic 43 MLJ 428 24 Bom LR 1209 20 A L J 

839 68 I C 451 1022 P C 201, on appeal from 39 M 587 

(0) Gopalakrishnam t VLnkut minsi, 37 M 273 23 MLJ 288 17 IC 3°8 
following K tmeswin v Veericharlu, 34 M 422 20 M L J 855 9 M L T 
26 81 C 105, overruling Govmda v Dev in, 27 M 206, see p p 161-163, 
370 371 ante , ice aho Vettor v Pooch, 22 M L J 321 13 I C 475 
(/) Subbayya w Aninta, 53 M 84 1929 M 586 See ante p 37O 

(q) Dharopsing v Raj mm, 1928 N 193 

(r) Palaniappa v Alayan, 44 M 740 26CWN 417 48 I A 539, ( Athangudt 

Qhttttes) Alagu v Palamyappa, 2 L W 272 (*9i5.)M\YN 221 28 1 C 278 
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allotted to that branch is to be distiibuted amongst the 
members of that branch in exactly the same mode of partition 
in which the first distribution is to be made as set forth above. 

It has, however, been held, by the Bombay High Court, ( s ) 
disagreeing with an early decision of the Madras High Court, 

(0 that if the particular member of that branch got one- 
twelfth share of the property and the others remained joint 
and then subsequently the three branches which formed the 
joint family divided, the partition is to be made rebus sic 
stantibus , as on the date of the suit and the branch from 
which a member had already separated will be entitled to a full 
one- third share and not one-third minus one-twelfth But the 
Madras High Court (it) again re-affirmed its earlier decision 
referred to above, wherein it was held, that when the eventual 
complete partition took place, the branch to which those mem- 
bers belonged who had under the partial partition taken their 
shares and passed out of the family, was to be debited in the 
utlimate reckoning against the member of that branch. 

Succession per capita is the rule, and succession per Rule/*' 
stirpes is the exception, in each case the rule is based on 355jj}* <r 
special text. ( v ) The brothers’ sons ( w ) when they inherit as 
nephews and daughters’ sons (x) take per capita and not per 
stirpes The same rule applies in case of succession of first 
cousins.^) 

Acquired property and double share.— If any property share of 
is acquired with small aid from joint funds, but through the *, 0 “*™** 

special personal exertion of a member, then he is entitled to 
, , , . from joint 

two shares, (z) funds 

The same mode or partition should be applied to pro- 
perty which was self-acquired of a member, but has been 
thrown by him into the common stock, by reason of allowing 

(s) Pranji vandas v Ichharam 39 B, 734 17 Bom LR 71 2 30 I C 918 

(0 Manjanathae Narayan, 5 M 362 

(u) Narayaya v Sankar, 53 M 1 FB 1929 M 865 

( sO^Nagesh v Gururao, 17 B, 303, 305 , See C VI, S 2, ss 1 p 5 S 7 , C IX, 

( w ) Brojo v Gouree, 15 W R 70, Gooroo v Kailash, 6 WR 03, Brojo v 
Strunath, 9 W R 463 , Mit 11 , 4, 7 

( *) Chandi v Narsing, 39 IU 26 (P j, Laloo v Laloo, 10 I.C 448 (A; 

( y ) Narsappa v Bharmappa, 45 F 296. 

(z) Sree v Gooro, 6 W R 219 , Sheo r Judoo, 9 W R 61 
H,L — 67 
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the other members to enjoy it , that is to say, two shares 
should be allotted to the acquirer, who cannot be placed 
in a worse position than one acquiring property with slight 
aid from the joint funds, which must necessarily be enjoyed 
by all the members during jointness. Hence, if jomt-enjoy- 
ment by all the members cannot deprive the acquirer in the 
latter case, of his right to a double share, then there is no 
reason why an acquirer without any aid from the joint estate 
should not get an additional share of the property acquired 
by him through his sole personal labour or capital. But such 
property appears to be held as absolutely joint, and liable to 
be distributed at partition without showing any considera- 
tion to the acquirer whose right to a greater share, however, 
was not claimed nor decided m the cases relating to such 
property, (a) 

Renunciation by a member of his share.— If a member 
is possessed of sufficient separate property, and therefore 
does not wish to take any share of the joint property, he may 
renounce his share. But the Mit&kshark directs that some 
trifle should be given him at the partition, so that no claim 
may be advanced by his heir in future. (6) This renunciation 
has the effect of extinguishing his interest for the benefit of 
all the other members. But it is argued that according to 
the Smritis the renunciation operates as alienation of one co- 
parcener's interest in favour of the others, and that if he 
can alienate in favour or the other co-parceners as a body, 
there is no reason why he should not be competent to do so 
in favour of one of them , and accordingly it has been held 
that he can do so. ( c ) The argument, however, proceeds 
upon an assumption which does not appear to be correct , for 
renunciation docs not operate as alienation , but as extinction , 
of the co-parcener’s interest, according to the true intent of 
the Smritis. If it were alienation, it would lie gift , but it 
has been held that a member of a joint family cannot make a 
gift of his undivided share ( d) Accordingly, it has been 

(a) Ram v Sheo, io M I A 490 , Lai v Kanhaiya, 34 I A 65 23 A 244, 

(b) See Text No 7 p 314 , Peddayya v. Rama 11 M 406, 407 
{() Peddayy* v Ramlingam, n M 406 

(d) Supra, p 422 
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held that a release by a son, of his co-parcenery interest m 
favour of the father enures for the benefit of the family inclu- 
ding the releaser's then existing son. (e) 

Sub-Sec v— IN 0 OMPLE TE AND PARTIAL PARTITION 
Partition not necessarily separation of all members — 
Partition may stop at the primary stage, that is to say, the 
members of each branch may, and oftener than not do, remain 
joint while the branches become separate from each other. (/) 
Similarly, one member or one branch only may separate from 
the other members or branches, while the latter continue to 
live jointly as before. Hence partition or separation of one 
or some members is not incompatible with the jointness of 
the rest. 

The Privy Council (g) has thus explained the law, on the 
subject — 

"Owing to a misconception of the effect of a judgment of the Board 
which was delivered by Lord Davey in Balabut v Rukhmabai, (A) it was 
generally, but erroneously, assumed that the Board had decided that when 
a Hindu governed by the law of the Mitakshara, who had sons living, 
separated from his brothers it was a presumption of law that he had 
separated from his sons and that he and his descendants ceased to consti 
tute amongst themselves a joint family unless it was proved that they had 
agreed to continue to be a joint Hindu family It was pointed, however, 
by the Board * * * in Hart Bukhsh v Babu Lai, (i) that that was an erroneous 
conception of the effect of what Lord Davey had said, and that no authority 
had been brought to the attention of their Lordships for introducing a 
novel principle into the law of joint Hindu families governed by the law 
of the Mitakshara ” 

The whole thing depends upon intention. But yet a nice 
question arises which is not merely metaphysical but also 
practical by reason of being attended with diffeient legal 
incidents of importance, namely, whether those who do not 
separate but continue to live together as before, are to be 


( e ) Shivaji v Vasant, 33 B 2 jj 10 Bom L R 778 

Kf) Batakrishna v Chintamam, 12 C 263 , Durga v Balmakund, 29 A 93 3 
ALJ G83 , see Jadavbai v Multan, 27 Bom LR 426 87 IC 936 1925 
B 350 

( g ) Jai Najrain 0 Ujagai, 29 C W.N 775 / 77$ 48 M L J 23C 27 Bom LR. 
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deemed joint or re-united or separate? On the one hand it 
may be said that there is a disruption of the unity even when 
only one member separates, inasmuch as there arises a 
conversion of title, from the joint-tenancy into a tenancy-in- 
common, as between those to whom a share is to be allotted 
for the purpose of ascertaining the share of the co-parcener 
desirous to sepaiate, while those to whom collectively one 
share is given may be deemed joint.(^) On the other hand it 
may be said that the mere theoretical allotment of separate 
shares, to co-sharers who are to continue joint and whose 
shares are to remain undivided, which is made only for 
the purpose of calculating and ascertaining the share to be 
sepaiatcly assigned to the member scpaiating, cannot have 
the legal effect of causing a division of right, or severance 
of title, of the foimcr , hence a separation of one member 
does not necessarily create a scpaiation between the 
other members, nor cause-, the general disruption of the 
famlly.(£) According to the first view, the undivided members 
are to be deemed re-united , (/) accoiding to the second, they 
are to be considered / , (/«) the distinction is an important 
one, for in rc-amon theic is not survivorship as in jomtness. 
But in such cases the puma facte presumption appears 
to be in favour of separation , in the absence of express 
agreement to continue joint or become re-united, as follows 
from the exposition of law in the following case 
? ffoiabux v * n t ^ ie case 01 ^ a ^ ux v Rukhinabat {;/) the Judicial 

Rukhmabai. Committee has explained the law, thus — 

" It appears to their Lordships that their is no presumption when one co* 
parcener separates from the others, that the latter remain united In many 
cases, it may be necessary, in order to ascertain the share of the outgoing 
member, to fix the shares whidi the other co-parceners are or would be entit- 
led to, and ih this sense the separation of one is said to be a virtual separation 
of all And their Lordships think that an agreement amongst the remaining 


[j ) Radha v Knpa, s C 474 {&) Upendra v Gopee, 9 C 817 , Ram Kali v 

Khamman, 51 A 1 1928 A 422 
(/) Peddayya v Ramalingam 11 M 406,408 
(w) Sudarsanam v N insimhiilu 25 M 149, 157 11 M L J 353 
(«) 10 C 725 id I A 130 7 C W N 642 5 Rom L R 469, followed in Jatti 
t\ Banwari,4L 350 50 1 A 192 28 C W N 785 
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members of a joint family to remain united or to re-unite must be proved like 
any other fact ” (0) 

This decision has been explained by the Board in the 
case of Jai Naratn v. Ujagaf Lai (p) The mere fact of 
continuing to live together and enjoy then property in 
common as before, affects the mode of enjoyment, but furth , cr 

7 * explained 

not the tenure of the property or their interest in it , by P c 

the intention to subject the propeity to a division of interest 
is not inconsistent with that mode of enjoyment, (g) 

The Privy Council ( r ) has very clearly explained the law 
in the following manner — 

"In coming to a conclusion that the members of A Mitikshara joint family 
have or have not separated, there are some principles of law which should be 
borne in mind when the fact of separation is denied A Mithkshir'i family is 
presumed in law to be joint until it is proved that the members have sepa- 
rated That the co-parcener in a joint fimily can, by greement amongst 
themselves, sepiMte and cease to be membeis of joint fimily, and on separa- 
tion is entitled to partition the joint f unruly property amongst themselves, is 
now a well established law An authority for that proposition is the judg- 
ment of the Privy Council in Appoviei v Kami Subba, (s) whuh applies to 
joint families, such as, the joint fimily descended from the propositus But 
the mere fact that the shares of the co-parceners have been ascertained does 
not by itself necessarily lead to an inference that the family had separated 
There may be reasons other than contemplated immediate separation for ascer- 
taining what the shares of the co-parceners on a separation would be It is 
also now beyond doubt that a member of such a joint family can separate 
himself from the other members of a joint family, and is on separation entit- 
led to have his share in the property of the joint family ascertained and 
partitioned off for him, and that the remaining compare oners, without any special 
agreement amongst themselves, may continue to be coparceners [l) and to enjoy 
as members of a joint family what remained after such a partition of the 
family property That the remaining membeis continual to be joint, may, if 
disputed, be inferred from the way in which their family business was carried on 
(u) after their previous co-parcener had separated from them (v) It is also 

(0) 30 C 725 , set Rangasanu v Sundarajulu 31 M I J 472 34 I C 52 
(p) 6ee p 531 foot note ( 

(?) Balkishen v Ram 30 I A 139 30 C 738 

(*\) Palam Animal v Muthuvenkatachelu 48 M 2^4 52 1 A M 48 M L J 
83 29 C W N 846 27 Bom L R 735 23 A L J 74O CPLT 133 g 7 
I C 333 1925 P C 49 affirming, 33 M L J 749, 780 , see also Parsotam v 
Jagan, 50 I C 357 17ALJ347 
(0 H M I A 75 

(0 Italics are not in the original , see Bhimabai v Gurunathgonda, 1928 
B. 367 

V«) Italics are not in the original 

(y) This view is again approved in Balknshna v Ram, 35, CWN 815, 823 
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How to be 
proved 


quite clear that if a Hindu joint family separates, the family or any members 
of it may agree to re-unite as a joint Hindu family, but such a re-uniting Is 
for obvious reasons, which would apply in many cases under the law of Mitak- 
sharit, of very rare occurrence, and when it happens it must be strictly proved 
as any other disputed fact is proved The leading authority for that last 
proposition is Ba/abuv v Rnkkinabax (w) 

"The fact that iny member of a joint family has separated himself from 
his co parceners may be proved by his suing for a partition of the joint 
family property, and if the suit is decreed the date of his severance from the 
joint family will, if nothing else is proved, be treated as the date when the 
suit was instituted In Kedar Nath v Ratan Singh (\) a member of a joint 
Hindu family had filed a plaint claiming a partition but afterwards had with- 
drawn it and the Board held that no severance of the joint status resulted 
Their Lordships see no reason to depart from thit view, although such a 
plaint, even if withdrawn, would, unless expl lined, afford evidence that an 
intention to separate had been entertained [see Girja Bai v Sudashiv Dhun - 
diraj (p) and Rawal Nam v P/abhu Lai (s) J In a suit for partition which 
proceeds to a decree which was made, the decree for a partition is the eviden- 
ce to show whether the sepantion was only a separation of the plaintiff from 
his co*parceners or was a separation of all the members of the joint firmly 
from each other It appears to be obvious to their Lordships that in a suit 
for partition no effective decree can be made for a partition unless all the 
co-parceners whose iddresscs are known, are parties to the suit, and that it 
is the decree done which can be evidence of what was decreed ” (a) 

Conclusion * The numerical division would amount to 
partition, unless intention of the members other than the out- 
going member to remain joint in estate, or to become 
re-united, be proved like any other fact , ( b ) it has been 
held that no special agreement is necessary to remain in the 
state of jomtness, ( c ) but in case of re-union, express agree- 


(w) 30 C 725 , 30 I A 131 7 C w N 642 
fa-) 37 I A 161 14 C W N 985 

( y ) 43 C 1031 43 I A 151 20 C W. N 1085 

(s) 19 A 49G 44 1 A 159 21CWN985 26 Cl J 1 01 33 ML] 42 lg 

Bom L R 642 1 5 A L J 581 40 I C 286 

(a) In this connection see Rajagopala® Singaravelu, 53 JC <90, S94 10 
L W 438 [1919) M W N 800 

* See also Sec 13, Sub Sec 11 post 

(b) Balknshna v Ram, 35 C W N 815, 823, P C , Palam Ammal v Muthuven- 
katacharlu, supra , Beti v Sikdar, jo A 180 1928 A 39, Martand v 
Radhibai, 54 B 616 , Jatti v Banwari 4 L 350 50 I A 192 28 C W N 785 

also Ram v Lakhpati, 30 C. 231 , Sua v Dukalu, 59 I C 499 (N ) , Nil 
v Jai, 60 I C. 69G , Mahabir v Sant, 55 I C 495 7 O L J 13 , Soundararaja 
v Rukmani, 1929 M 500 , Kalawati v Raghuraj, 1929 O 427, Knshnap- 
P a v Kashinatb, 1929 N 364 Bhimibu, v Gurunathgnnda, 1928 B 367 

(c) Palam Ammal v Muthuvenkatacharlu, supra , Rangasami v Sundarajulu, 
31 MLJ 472 35 I C 5 30 i in this connection see Rup v Bhabputi 42 
A 30 
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ment and junction of estate must be proved. ( d) In this 
Connection see Sec. 13, Sub-Secs. 1 and 11. 

Partition among remaining co-parceners.— Paitition 
among the rest of the members who remained as joint tenants 
after one of them went out of the family obtaining his share, 
is not made on uniform principle based on Hundu law. (e) 

Partial partition — From what has been said it is clear, 
that there can be a partial partition in the sense of some 
members remaining joint notwithstanding the separation 
of the rest, also m the sense of some piopeity being divided 
by metes and bounds and the rest not being so divided (/) 
But it is unlikely that there should be a partial partition in 
the sense of there being a severance of interest as regards 
part only of the property, and not as regards the whole (g) 

It appears to be settled that a suit by a number will not 
lie for partition of a portion only of joint family property. 
(h) But this will not be a bar to an amendment being allowed 
to include the property not included, when the mistake or 
fraud is detected (*) No objection on the ground of partial 
partition will be entei tamed unless the defendant supply a 
list of such properties omitted in his plaint by the plaintiff, (j ) 
Unless the plaintiff was aware or informed of such omission 
of joint pioperty, the claim will not be bar under Oi der 2, 
Rule 2 of the Civil Proceduie Code , but the plaintiff cannot 
claim for partition of some property and expressly reserve his 
right to others m future. ( k) 

But there seems to be a conflict of decisions on the question 
whether a purchaser of the undivided interest of a co-parcener 
in a portion of the joint family property can maintain a suit 
for partition of that portion only. It is argued that the 


(d) See post Ch VII, Sec 2, Sub-sec 1 

(e) See ante p 531 

if) Ajodhya v Mahadeo, 14 C W N 231 3IC 9 
(g) S<e Malhan V Vmayak, 1929 B 323 

(A) Jogendra v Jugobundhu, 14 C 122, Rajendra v Brojendra, 37 CLJ 
191 77 I C 790 1923 C 501 , Venkayya v Lakshmayya, 16 M 97 , 
Mukunda v Jogesh, 1 Pat LJ 393 35 I C 370 20 CWN 1276, 
Subramania v Kamchandra, 85 IC 503 1925 M 333, Hira v Kali, 1929 
O 162 Seep 538 foot note (d) and p 539 foot note (f) 

(t) Mukunda v Jogesh, 1 Pat L J 393 
(j) Gaya v Gur, 1929 O 257 

y) Subramanium v Lakshminarasamma, 1927 M 213 
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purchaser cannot claim a higher position than the co-parcener 
and theiefoic a suit for a paitial partition of a portion of joint 
property will not he (/) 

It is no doubt true that each member's into est extends 
to the whole, and it is uncertain which property will on 
partition be allotted to a co-paiccner But if compulsory 
alienation by execution sale in all the provinces, and voluntary 
alienation by private sale in Madras and Bombay, of a co- 
parcener’s undivided interest in specified property forming 
a portion only of the joint estate, be pci mitted to take 
place and be valid, so as to create the purchaser's title to 
that particular propeity only, then cither the purchaser on 
the one hand, or the rest of the family on the other, may 
bring a suit for partition of that portion only of the family 
property, for the purpose of obtaining separate possession 
of their lespective shares. ( m ) 

But the question is not free from difficulty . on the one 
side it may very reasonably be argued that the purchaser Is 
only entitled to stand on the shoes of the co-parcener for 
the purpose of working out partition not of that particular 
property, but of the joint family property, and on equitable 
grounds the whole of that particular property may at such 
paitition be allotted to another member, and some other 
property to that co-pai cener whose interest was sold, but 
who had no right to claim a share of every item of the 
joint property paititioned. («) On the other hand, the 
pui chaser, specially the execution purchaser, may justly 
argue that the particular pioperty was put up to sale and he 
paid the price for the debtor’s share in the property sold 
which alone he dcsucd to buy and did buy. The question 
depends on the validity of the sale of a portion of joint 
property , and if the sale be valid, then the purchaser 
acquires title to the paiticulai property sold, and he cannot 
be requned to accept some other property in its stead. 

(/) Shivmurlippi V Virappa, 24 B 128 1 Bom LR C20 , Knstayya v Nara - 
simham, 23 M C08, see aho Venkatnmam v Meeralabai, 13 M 275, 
Palam v Masakmm, 20 M. 243 , Sundin v Krishna, 31 M L J 317 

(m) Ram v Mi’kh md, 28 A 39 2 ALJ 700, Ram® Aiudhia. 28 A <0. 

(n) Hasmat v Sunder, 11 C 396 * 
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When a stranger co*sharer of a portion of property 
belonging to a joint family, or when some only of the mem- 
bers are entitled to a portion, then a suit for partition o 
such portion only, would lie. (<?) 

It should be noticed that although the purchaser may 
not, yet the members other than the vendor may, bring a 
suit for partition of only the particular property sold, there 
being none to object to it on the ground of its being 
brought for partial partition. ( p ) It would appear that such 
a suit by a purchaser is maintainable, if the other members 
do not object (g) 

The 1 esult of cases seems to be that a suit will not lip 
for partition of a poition only of joint family property, even 
when the purchaser of the rights of a co-parcener sues for 
partition, the partition must be general. ( r ) But m equity 
the purchaser should be allotted the particular parcel purchased, 
if possible, to his share. ( [s' ) A suit for partition of only the 
property sold will not lie, unless the other members agree, (t) 
But such suit may lie when partial partition will not be 
attended with much inconvenience to the other co-sharers, (u) 

The Privy Council in Appovier v. Rama Subba (v) has 
held that the members by agreement may make a partition of 
a particular property without dividing the entire property. 
In a recent case the Judicial Committee has held that “it is 
open to the members of a joint family to make a division and 
a severance of interest in respect of a part of the joint estate 
whilst retaining their status as a joint family and holding the 
rest as the properties of a joint undivided family,” [w) In the 
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Appovier v 
Kama 


, bubba 
Iburamsa 
C 559 


(o') Purushottam v Atmaram, 23 B 597, Lichmi® Janki, 23 A 216 , 
v Annatha, 23 MI J G4.I1MLT 305 14 I C 524, following, Ibi 
v Ihirumalai, 34 M. 269 F B 20 M L J 743 1 8 M L 1 269 7 I* 

(p)' Snbratmnya v Padmambha, 19 M 267 
(?) Mannnatha v Narayana 5 M 362 

(?) Man] ay a v Shanmnga, 38 M 684 , 2<> M L J. S7<> 22 IC 555 , Palam v 
Ma9?knan, 20 M 243 , Padala v Madavarapti, r2 I C 408 (M) 

(s) Narayan v Nathaji, 28 B 201 , Dularam v Bad lldas, 3$ I C 478 10 S.L 
R 34 , see p 421 ante 

(t) Jogendra ® Jugobundhu, 14 C 122 , Venkayya v Lakshmayya, 16 M 98 
Shiv v Virappa, 24 B* 128 I Bom L R 620 

(u) HankriStna v Venkata, 34 M 402 1 20 M L J 323 : 5 I C 49 1 
M n MI A 75 8 W RPC 1 

(u>) Ramalingi v Narayana, 45 M. 489 26 C W N. 929, 935 C8 I C 451 on 
appeal from 39 M 587 
H L -C8, 
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absence of a special agreement to hold the property as joint 
tenants, the members will be presumed to hold such pro* 
perty as tenants-m-common. (x) 

But if some members of a joint family hold any property 
jointly, in which the other members of the family have no 
interest, then there may be a suit for partition of that 
property only between the joint owners thereof; and it is 
not necessary to include in such a suit the other joint 
property to which all the members of the family are entitled, 
(jy) nor are the other members necessary parties to it. ($) 
The Calcutta High Court (a) has explained some of the 
circumstances under which a suit for partial partition may 
be allowed. It runs as follows —‘'Exceptions to the rule 
that a suit cannot lie for partition of a portion of the family 
property have been recognised when different portions of 
the family property are situated in different jurisdictions, 
and separate suits for separate portions have sometimes been 
allowed, where different rules of substantive or adjective law 
prevail in different Courts, (b) Again a suit for partial 
partition has been allowed when the portion excluded is not 
in the possession of co-parceners and may consequently be 
deemed not to be really available for pirtition. (c) A suit 
for partial partition has also been allowed when the portion 
excepted is impartible property (d) In another class of cases, 
the rule has been relaxed, namely, where the portion excluded 
is held jointly with Grangers who have no interest in the 


(x) Martand 0 Radhabai, 54 B 616 
iy) Hm v Kali, 1929 O iCa 
(») Lachmi v Janki, 23 A 21C 

[а) Rajendra v Brojendra, 37 C L J 191, 195 77 I C 790 1923 C 5OI 

( б ) Han v Gangapatray, 7 B 272 , Ramacharya v Anantacharya, iS B 389 

Moll ram v Kanhyi, jLah LJ 514, Punrhanun v Sibchunder, 14 C 835 
Balaram v Ramchandra, 22 B 922 , Abdul v Bedrudeen, 28 M 2 lb 
Padmamani v Jagadamba, 6BLR 134, Ram v Mulchand, 28 A. 
Lachmana v lenmul, 4 Mad Jur 241 , Subba v Rama, 3 M H C R 
Jairam v Atmarim,4B 482 1 

(c) Balknshna v Han Shankar, 8 Bom H C R 64 A C J , Narayan v Pundii- 
rang, 12 Bom HCK 148 , Sivamurteppa v Virappa, 24 B 128 x Bom 
LR 620, Kristayya 0 Narasimham, 23 M 608 10 MLJ 141 , Pattaravy 
^Audimula. 5 M H C.R 419 , Gorachand v Basanta, 15CLJ 258 12 

(d) M illikarjuna v Durga Prasada, 24 M 147 27 I A KiilCWN. 74. 

Pirvathi v fhirnmalai, 10 M 334 * ' 1 
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family partition.” (*) But their Lordships have held that 
"these exceptions must not be taken to have frittered away 
the fundamental rule that a partition suit should embrace a'i 
the joint property.” 

In a suit by one of the brothers against his mother and 
other brother for a decree for a third share in some cash 
without praying for partition of all the joint property, the 
Privy Council without entering upon any question of partial 
partition granted a declaration as to the plaintiff’s one-third 
share in the money, leaving open all further questions for 
determination in the final partition of the whole property. (/) 

A suit for partition by a co-parcener to recover his share 
in a portion of the family property improperly alienated, 
without claiming a complete division, will he (g) 

Sub Sec vi-RE OPENING PARTITION 

By after-born son —A decree for partition made in 
a suit by a member of a joint family is res judicata as 
between all co-sharers, who were parties to the suit. ( k ) 
But if a male child was in the womb of its mother at the time 
of partition, who would have been entitled to a share had he 
been then in separate existence, and the child becomes born 
alive subsequently to partition, then a share is to be allowed 
to him by re-opening the partition already made , but the 
birth of another son before the date of the preliminary decree 
but conceived after the filing of the suit cannot dimmish the 
other brother’s shares receivable at the date of the suit (1) 
But a son begotten after partition, (j ) or after renunciation by 


(e) Purushottam v Atmaram, 23 B 597 Venkata v Chinnaiya, 5 MHCR 

i66,Chinnav Suriya, 5 M 196, Minjanathav Nanyana, 5 M 362 , Venk- 
yya v Lakshmayya, 16 M 98, Subramanya v Padmanabha, 19 M 267, 

Lachmi v Janki, 23 A 216, Ram v Mulchand, 28 A 39, Ram v Ajudhia, 

28 A 50,Bunwari v Day a, 13 CWN 815 1 IC 670 , Gadodhar v 

Balvant, fl?83j Bom PJ 250 Subbar i/u v Venkati, 15 M 234, Iburamsa 
v Thirumalai, 34 M 269 (F B ) 20 M L J 743 7IC ^59 , Hari Knstna v 
Venkata, 34 M 402 20 M L J 323 5 I C 49* , Kadegan v Penya, 13 M L 
J 477, Ajudhya v Mahadeo, 14 C W N 221 3IC 9, Kailash v Nitya- 
nanda, u C L J 384 3 I C 21 

(f) Guran Dttta v Ram, 55 C 944 P C 32 C W N 817 48 C L J 119 

(g) Subbaiya v Thulasi, 14 M L T 537 j 22 I C 44 

(A) Nahm Kanta 1 Sarnamoyi, 41 I.A 247 21 CLJ 23 

(0 Krishnaswami v Pulukaruppa, 48 M 465 48 M L J 354 88 I C 424 1 
1925 M 354 

(j) lhandayuthapam v Raghunatha, 35 M 239 21 ML] 240 j to I C 6C0 
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the father of his interest in the family property, cannot have 
any claim against his separated brothers, but his rights are 
limited to the then existing property of the father. 

Unfair and fraudulent partition.— A partition to which a 
member was not a party, or was inequitable, (£) or was 
brought about unfairly and fraudulently, (/) or which was 
made during the minority of a member and was unfair or 
prejudicial to his interests, may also be re-opened at the 
instance, of such member, in so far as he is concerned. ( ni ) 
But that the partition was effected because the father had 
been incurring debts does not make the partition other than 
a bona-fide one. (;/) 

Partition caused by mistake —If it be established that 
through mistake or error, whether it occurred by accident 
or design, some portion of the joint property Was excluded 
from partition, then the omitted portion la liable to partition, 
even if the error was not mutual , there may be re-opening 
of partition as well as of settled account (0) 

Sub-Sec vii— LIMITATION * 

Effect of partition and limitation —After change in his 
status by partition, a member can no longer be deemed as 
agent or representative of the family, and cannot maintain 
a suit to recover a debt due to the family • if he does, the 
other members can recover their shares by suit against * him, 
provided it be instituted within the period allowed by Article 
62, Article 127 being no longer applicable, (J>) for, the 
possession of one cannot be deemed possession of all, as 
after complete separation none can represent others. (1 q ) 

Adverse possession, t— A member of a joint family in 
exclusive possession of any joint property cannot plead 
limitation upon the ground of such possession, unless he has 


(k) Jain v Tukaram, 1927 N 350 
(0 Partapr D<dip, t,2 A 596' 1 930 A 337 

(tn) Balkishen v Ram, 30 I A 139,150 30 C 738, Ganesh v Jewach, 31 C 
2C2 31 I A 10 8CWN 146 14MLJ 8 6 Bom. L R 1 
(n) Kam v Chelluri, 4 r M L J 473 29 M L 7 265 1C2IC. 980 
W Bhowam v Juggemath, 13 C W N 309 9 CL J 133 3IC 241 
• See Sec 9, Sub-sec 1 v,/ 485, Sec 8, Sub-sec ixp 463 
(p) As to the application of Art 127 set ante p 487-488 
(V) Vaidyanatha v Aiyasamy, 32 M 191 19 M,L 1 94. 
t See a*(tp 489-490 “Adverse possession" 
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Asserted an exclusive title to the knowledge of the co-parceners 
and his possession becomes adverse. The burden of proving 
these lies on him , ( r ) but if partition 19 proved the burden 
will be shifted on the plaintiff to prove that partition took 
place within twelve years prior to suit or that he had been 
In possession within that period. ( s ) If a co-parcener is 
excluded from his share, and such exclusion is known to 
him, then he may be barred by limitation, (/) but mere 
non-participation in the profits does not amount to exclusion. 
(u) The Calcutta High Court ( v ) has held in cases governed 
by the Dayabhdga school, that 

"In order to establish adverse possession bv one temnt-111-common against 
his co-tenants there must be exclusion or ouster and the possession subsequent 
to that must be for the statutory period * * * What i-, si fficient evidence 
cf exclusion must depend upon the circumstances of eac! case Mere non- 
participation in rents and profits would not necessarily of itstif amount to 
an adverse possession but such non-participation or non-possession may in 
the circumstances of a particular cise, amount to an adverse possession 
Regard must be had to all the circumstances and a most important element 
is the length of time ” (w) 

Possession in order to be adverse must be actual, visible 
hostile and continued during the time necessary to create, 
a bar under the statute, (;r) 

See 12— IMPARTIBLE PROPERTY 

There are certain things that are not liable to partition. 
They are dealt with both in the MitAksh&ra, (y) and in the 
Ddyabhaga (2) They are — 

(t) Those that are not the subjects of joint right, *.<?., the 
separate property of a member. 


Things not 
liable to 
partition i 


1 Separate 
property 


(r) Jagjivin v Bai Amba, 25 B 362 3 Bom LR 47. set ante Sec 9, 
Sub-sec iv, p 489 

(s) Ajudhia v Mata, 53 I C 928 (O) , Mendana v Jagan, 25 IC 689 17 OC 
235 

(t) Sch 11 Art 127 .Kali-c Dhununjoy, 3C 228 , Sinnasami v Subbana, 26 
I C 904 (1915) M W N 29 

(u) Sellam v Chmnammal, 24 M 441 

(v) Gobinda v Upendra, 47 C 274 , Lokenath v Dhakeswir, 21 C L J 253 
20 C W N. 51 27 I C 465 , Hardit v Gurmukh, 28 Cl J 437 20 Bom L 
R 1064 47 I C 620 , Chintamam v Hriday, 29 C L J 341 

(w> Ayenenussa v Sheikh, 16 C W N 849 

(x) Jogendra v Baladeo, 35 C 961, 971 12 C.W N, 127 6 C L J 735 

( y) Ch 1, Sec IV 
Ch. iv. 
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Evidence of 
partition, 


(2) Father’s affectionate gifts * The father's affectionate 
gifts of moveable property to his wife, male issue, daughter, 

or daughter-in-law are valid, if the subject matter of gift be 

small in comparison to the whole estate, (a) But he is 
not entitled to make such gift of immoveable property, or 
of a considerable portion of immoveables, (b) But the gift 
of immoveable property on the occasion of a daughter's 
marriage, may be valid as necessary marriage expense, ( c ) 
But a gift made to a daughter's father-in-law two years after 
her marriage, in consideration of a promised dowry, — is held 
invalid on the ground of the alienation being not necessary 
for the marriage.(nO 

(3) Certain moveables, though joint, used personally 
by the members severally, such as wearing apparel or orna- 
ments given to a woman. 

(4) Those that cannot conveniently be divided, as for 
instance, a reservoir of water, the common pathway, the place 
for worship and pasturage ( e ) 

(5) Those that are impartible by custom, such as a raj 
or a principality, which may be the joint and undivided 
property of a family, but is exclusively held by one member 
only according to customary rules . the other members being 
entitled to get maintenance only, and under certain circums- 
tances, to take possession of the estate by survivorship 
This subject will be dealt with in Chapter XV. 

Seo. 13 —EVIDENCE AND PRESUMPTIONS 

Sub-Sec i-EVIDENCE 

Evidence of partition. * The Mitftkshari (/) and the 
D&yabh£iga (g) deal with the evidence of partition when there 


* See ante p 422 "Affectionate gift" 

(aJBichoov Mankorebai, 31 B 373 34 I A 107 11CWN 769 6 C L J 
1 17 MLJ 343 9 Bom LR 646 on appeal from 29 B 51 6 Both LR 
2G8 , Hanmantapa v Jivubai, 24 B 547 2 Bom I R 478 
(6) Kayakkal v Subbanna, 16 M 84 , Kamakbhi v Chakrapany 30 M 452 17 

MLJ 405 

(c) Ratms-imi v Vengidnsami, 22 M 113 gift to son-in-law Valid , Suudaram v 
Knshn isami, 28 I C 992 (MJ , in re Subba Naiker 30 I C 781 2 L W 754 

(d) Ginga v Pirthi 2 A 635 

(e) bee Govind v Trimbak 3O B 275 , Nathubai v B a i 36 B 379 

* * Su ante pt> 506-517 
(J) Ch. 11, beet xn. 


(VJ Ch xiv 
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is a doubt about the fact of its having been made. The sum 
and substances of what is said in these works are as follows 
The evidence of partition may be of three description', 
(i) a deed of partition or to (2) testi- 

mony of Witnesses, and (3) persumption or inference from 
conduct or circumstances in other words, (1) documentary 
evidence, (2) oral evidence and (3) circumstantial evidence 
The second is declared superior to the third, and the first is 
superior to the second and a fortion to the third. 

i. The documentary evidence consists of a deed or 
instrument of partition But it should be borne in mind 
that netther a partition-deed, nor division by metes and 
bounds, is necessary for effecting partition , but when such 
a deed is not registered it is not avilable as evidence of the 
transaction. (//) 

11 The oral evidence or the testimony of witnesses 
consists of the deposition of persons aware of the factum 
of partition, being present when the same was made They 
may be Sapindas or near agnate relations, or Jnatis or 
remote agnate relations, or cognates, or strangers : their 
competency and the value of their testimony are declared to 
be m the order of the enumeration, the first among these 
being preferable to the next in order, 

iii. The principal circumstance indicative of jointness 
is the common chest or till into which the income of the 
joint family is brought, and in which the surpuls, after meet- 
ing the necessary expenditure out of it, continues to remain 
as the common fund, Hence separate expenditure and 
separate till are the tests of separation. 

Other circumstances giving rise to a presumption of 
separation are, — separate transactions, separate gifts and 
acceptances, separate acquisitions of property, separate fields 
for cultivation, separate domestic animals, separate houses for 
residence, separate servants, separate stores of food-gram, 
separate cooking, separate religious ceremonies, and mutual 
transfer of property or one advancing loan to another, as well 

W Jogi Reddi v Chinnabai, 52 M 83 32 C W N 333 .49 C L.J 98 B , 
Maung v Ko Tu f 1928 K 196 
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3, circums- 
tantial 
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depends on 

f articular 
acts of each 
case, 


W len all 
members 
not 

separate 


declarations and conduct from which the intention to separate 
clearly appears. 

But the principle thing to be regarded is the separation 
or jointness m estate ; and the criterion or test of the joint* 
ness in estate is the common chest for keeping the income 
of the joint property, from which are met the necessary legitim 
mate expenses of all the co parceners and their respective 
families, without any account of the equal or unequal proper* 
tion of the expenditure for each co-parcener ; for, the expen- 
ses of all members must be met from the family fund, irrespec- 
tive of the amounts of shares to be alloted on partition, before 
which there is community of interest ; and the surplus, if any 
left after defraying the family expenses, remains there, form- 
ing the joint fund of all. 

The circumstances stated above are the elements to be 
taken into consideration in determining the question whether 
there has bean a partition ; but none of them is conclusive,' 
since a member may be separate in residence/#) worship and 
mess without being separate in estate, and vice versa Accord-* 
ingly, the cesser of commensality though a very important 
element, has been he'd to be not conclusive, (j) Each case ts 
to be decided according to its peculiar circumstances, all of 
which may not tend to the same conclusion. ( k ) 

Evidence of partial partition.*— The difficulty, however, 
arises when one member separates, while the others continue 
joint as before • for, in order to ascertain the share of that 
member, the share of all must be ascertained, that is to say, 
there must be a numerical division seeming to amount to 
partition or virtual separation of all. But if the other mem- 
bers continue not only to live together and enjoy their 
property in common as before, but keep their common chest 
and joint funds and joint expenditure in the same way a& 
before, unaffected in the least by the division, then they 
cannot but be presumed to be joint and united, not being 
really separated by the numerical division. 


fi) Kun’?ar « Madho, 49 1 C 620 I7ALJ 151 , Nanak v Gaya, 1929 d 

289 

0) Gonesh 'b* Jewach I A 10 31 C 8 C Wji J46.6%om L’R 1 
1 14 M,L,J 8, \k) Stepp 50G-517 * Si* ante pp 
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Dayabhaga not different.— It may be argued that the 
same elements are found in a D^yabhaga joint family, but 
still its members are deemed tenants-in-common, and not 
joint-tenants. That is no doubt true, but they are so by the 
operation of the law of Bengal, and not by the intention of 
the parties. In both cases there is community of interest, 
the distinctive feature of jointness in estate, and so the inten- 
tion of the members with respect to enjoyment is the same, 
but the law annexes different incidents to the same state of 
things, and accordingly while they are held to be joint-tenants 
in the one school, they can never be so under the other. 

Sub-Sec ii-PRESUMPTION *• 

Partition* — Where a partial partition is admitted or 
proved to have taken place, the presumption would be that 
there has been a complete and entire partition (/) So also 
when one member of a joint-family separates, there is no 
presumption that the remaining members remain united, {in) 
These depend on the facts of each case, («) and various 
circumstances may lead to the conclusion of partition. ( 0 ) 

The joint family system is the normal condition of Hindu 
society. Hence having regard to this peculiar feature of 
social organization, certain, presumptions arise, which form a 
part of the Law of Evidence, and are only indicated here. 

I. The relations that may naturally be members of 
a joint family are joint (/) any one alleging separation must 


'* See also, ante Sec 9, Sub-Sec 111, and p 5C9-511 

* See ante Sec 11 

(/) Vaidyanatha v Aiyasamy, 32 M 1 91 , Rangisami v Sundarajulu, 31 
M L J 472 35 1 C 52 , Balkrishna v Raju, 27 I C 736 lOML 1 610 
(1915) M WN 17 , see Raghunath v Basdeo, 6 PL I 7C4 88 I, C 

1012 1925 P 823 

(m) Balabax v Rukhmabai, 30 C 725 30 I A 130, Pratap v Sarat 33 C L J 
201 , Balkrishna v Ram, 35 C W N 815 P C , *te Rukman v Kirpa, 22 I C 
134 338PLR 1913 209 PWR 1913, Gadian v Gadian 26 I.C 43, 
Raman Harchann) 20 I C 5G2 152 P W R 1913. Rajagopala v. Veera- 
pasumal, 1927 M 792 , see ante pp 531-535 also 

(n) Bal Krishna v Ram, 35 C W N 815 P C 

(0) Gangabai v Fakirgowda, 51 C L J 5g2 P C 1930 P C 93. 

(/) Kundan o Shankar, 35 A 564 F B 21 I C 13 II A I- J 910, Gaya 
v Jaswant 1930 A 550 and Deo v Phagu, 1930 A 541 (brothers and 
uncles.) , Lachman v Ambika, 1927 A 3G6 
H L —69 
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prove that fact. ( q ) The Judicial Committee observed in the 
case of Neel Kristo Deb Burmono , — "The normal state of 
every Hindu family is joint. Presumably every such family 
is joint in food, worship and estate. In the absence of proof 
of division such is the legal presumption ; but the members 
of the family may sever in all or any of these three things.”(f) 
The strength of this presumption varies in different cases; 
presumption of union is stronger in case of brothers than in 
case of cousins , — it becomes weaker and weaker as the family 
descends further and further from the common ancestor, (j) 
Mere fact that the proprietors of several firms are members 
of a joint family does not necessarily raise a presumption 
that the firms are joint property (/) 

its conti* 2. § If it is admitted or proved that a family was once 

nuance ... .. , 

joint, there arises a presumption m favour of the continuance 
of jointness, (/<) and separation after that period is to be proved 
by him who alleges it. (v) And if a partition is proved the 
presumption arises that there was a complete severance, (w) 
but no presumption as to date of disruption can arise ( x ) 

Self acquired 3 Where it is established that considerable nucleus of 
father^ ° f ancestral property had been received by the father at the time 
of partition from his brothers, and only one general account 
was kept for the savings of the ancestral property, and of the 
earnings of himself and his sons, which were all blended 


(q) Pal ini Animal v MuthuvenkatichaH, 48 M 254 52 1 A 83 48 M L J 
83 27 Bom L R 735 29 C W N 84O, 849 23 A L J 746 87 1 C 333 
1925 PC 49 , Bh igwani v Mohan, 29 C W N 1037 23 A L J 589 41 
C L J 591 49 M L J 55 88 I C 385 1925 P C 132 (entry of particular 
name in Collector’s revenue papers or in settlemenl khewats does not 
disprove this presumption) in this connection see, Gangabai v Fakir- 
gowda 1 P C sup> a , Narsing v Birju 48 I C 755 (Pat ) , Bhawan v. Shib, 
1930 A 341 , Sanwal v Kure, 9 L 470 1928 L 224 

(r) 12 M I A 523, 540 12 W R P.C 21 See also Taruk v Joodhesteer, 
19 WR, 178 , Gobind 4 Doorga, 22 WR 248, Baijnath v Tej, 38 A 
590,610 

(s) Yellappa v Tippanna, 53B 213 56 I A 33 C W N 23 49CLJ 104 

CO Hem v Naram, 1929 L 772 

§ See ante pp 508-509 

(u) Gajendar v Sardar, 18 A , 176 , Baramanund v Chowdhury, 14 C L J 183 
(1884) 12 I C 6, Nageshar v Ganesha, 42 A 368, 381 47 1 A 57 38 
M L J 521 22 Born L R 596 56 I C 306 18 A L J 532 this referred m 
Bhagwani v Mohan, 41 CL T 591 P C 49 M L J 55 29 C W N 1037 23 
A L J 589 88 I C 385 1925 P C 132 

(v) Deo Naram v Agyan, 1927 P C 52 IOi IC 249 

(w) Beti v Sikhdar, 50 A 180 1928 A 39 , Subba v Alangmmal, 34 M L J 
59C, see fo n t note (t) above , Roshan v Mao.iraj, 89 I.C 344 

(X) Mendana v Jagan 25 I C G89 17 O C 235 
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together so as to form one common stock of the joint family 
consisting of the father and sons, into which not only the 
earnings of every member but also the income of purchased 
property were thrown, and that the father did not discrimi- 
nate between the different sources of his income, — the onus 
was held to be on the defendants who claimed under the 
father's Will to prove that the property devised was his 
self-acquired • and it was further held that the purchase made 
by the father with the funds so obtained could not be regard- 
ed his self-acquired property. ( y ) But in a suit by a son 
against a purchaser from his father, of a portion of a village, 
part of which was the father’s ancestral and the rest his self- 
acquired property, it was held that the onus was on the son 
to prove that the disputed portion was not self-acquired but 
ancestralj 1 . e., unless the lands came to their father by descent 
from a lineal male ancestor in the male line, they are not 
deemed ancestral m Hindu law. ( 'z ) 

4 . The property in possession of any such relation is 
joint property belonging to all the members , he must prove 
that it is his separate property, if he says so. (a) A property 
is to be presumed joint when all other property is joint and 
the family is also joint. (6) 

5 Any property purchased in the name of such a 
relation is joint acquisition, provided there be a nucleus of 
joint funds wherewith the purchase might be made , ( c ) but 
the presumption will be rebutted if the ancestral assets were 
small in proportion to the value of the property acquired, (d) 
or the nucleus be not more than what is sufficient for the 


if enjoyed 
in common 
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joint 


Acquisition 
of property 
in natne of 
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(y) Lai v Kanhaia, 34 I A , 65 It C W N 417 29 A 244 jC L J 340 g 
Bom LR 597 17MLJ 228,Anandrav Vasantrao, 11 C W N 478 
(s) Atar v Thakar, 35 I A , 206 35 C 1039 12C WN 1049 6 1 C 721 see 
ante p 343 

(a) Ha/ari Lai v Ram, 47 A, 746 23 A L J 621 88 1 C 422 1925 A 8135 
Prankishen v Mothoora, 5 W R ( P C i land 67, Ramphul v Deg 8 C, 
571 , Baksiram v Dwarka, 1928 P 438 

( b ) Muneshar v Ram 86 I C 852 1925 A 820 

(c) Trailakya v. Chintamony, 30 C W N 588, Ganpat v Balmakund, 18 
CLJ 548 . 22 I C 27, Acharji v Harai, 52 A 961, Budhu v Muhammad, 
32 I C 315 196 P L R 1915 86 P R 1915 t 165 P W. R 1915 , Ram v 
Tunda, 33 A 677 10 1 C 543 8ALJ 723,Nathut> Mul, 17IC 232 
183 P W R 1912 197 P L R 1912 , see p 349 ante 

(d) Kanshi v Shankar, 1928 L 397 but see Krishna]! v Paramanand, 49 I.C 

240 (n;. 
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maintenance of the family. ( e ) But if there be no nucleus, 
the presumption does not arise, (/) and the same is rebutted, 
should in a joint family while it is possible that a member 
of a joint family may make separate acquisition and keep 
monies and property so acquired as his separate property, yet 
the question whether he has done so is to be gathered from 
al) the circumstances of the case (g) When there is no 
nucleus, the property acquired by a member of a joint family 
is presumed to be his separate property and the burden of 
proving that the property has been thrown into the common 
stock is upon those who assert it (//) If there is no evidence 
that a son in whose name the property was purchased had 
any separate fund or that the property was purchased with 
money belonging to him, presumption is that the property 
was acquired by the father in the name of his son. (*) A 
purchase at an auction sale, however, will bar a claim of 
benam purchase under Sec. 66 of Civil P Code, (j) 

There can be no presumption that a joint family had a 
nucleus (k) or any joint property (/) or any property being 
ancestral (tn) or that a business carried on by a co-parcener 
is a family business («) A dwelling house in possession of 
either party is not a nucleus so as to clothe with the character 
of ancestral property to the subsequent acquisitions by any of 
the parties. (0) Nor any additions made to it raises the 
presumption of having any nucleus. (ft) The presence of 


(e) Knshmji v Paramamnd, 49 I C 240 (NJ , see foot note [l) and (y) below. 
(/) Para Oman v Joy, 8 W K , 226 , Dhunookdharee v Gunpat, 10 WR, 
122 , Pran v Blngcerutee, 20 WR, 158, Lachmi v Ram 22 I C 887 
(g) Pandit Suraj v Pandit Ratan, 4c A 159 44 I A 201 21 C W N 1065, 
1070 26 C L J 2C7 , Lil v Kanhaia, 34 I A 65 nCWN 417 
(<4) Ethinjulu v Gobindar ijnlu, 32 I C 12 F B 

(») Parbati v Haikunthi, 18 CWN 428 19 C L J 129 26 M L J 248 22 
IG 51 , see Natoa v Salns,ramma 1927 M 773 
(jl Ram Rup v Khaderu, 50 A 512 

V) Ram Kishen v T indi 33 A C77 10 I C 543 8 A L J 723 ; Vithal 0 Siva 
8NI..R.82 15 I C 933 , Daji ® Laxmm, 1927 B no 
(i) Ram Kishen v Tanda, 33 A 677 > Padiinrij v Gopi, 56 IC 129 (N) , 
Sankaramrayana v Tangaratni, 1930 M GC2 
(m) Brij v Sankata, 1930 O 39 

00 33 A 677,561 C 129, Sant * Kidar,s6IC 469 (L), Adwat v Radhika, 
48 I C 694 (Pat; 

(0) Trimbakdas v Matabai 1930 N 225, Bndichand v Papatlal 24 N.L R 
68 1926 N 389 

(ft) Thanesharv Ram, 1939 L 468 
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considerable nucleus in the hands of a person raises a 
presumption that the properties in his possession are ancestral 
being acquired out of the nucleus ( q ) But where no nucleus 
is admitted or proved, the onus is upon him to prove that 
the property is not self-acquired who asserts it to be self- 
acquired. (r) A house acquired by two brothers by their 
joint earnings does not constitute a joint property in the 
absence of any evidence that the money earned by them 
was ever put into common stock or treated as money 
belonging to them as members of a joint family (s) There 
is no presumption that one brother must necessarily buy 
property for the benefit of the other brother. (t) So the 
burden of proof in an action for partition of joint property 
that any particular item of property is joint, primarily rests 
upon the plaintiff ( u ) 

So where the family property was sold for arrears of 
revenue and purchased by one of the members, then, unless 
it can be shown that it was purchased out of the joint family 
funds or was thrown back into the joint family property, it 
becomes the private property of the purchaser, (v) A gift 
to a member of a joint family by a stranger does not create 
any presumption that it is in reality a gift to the family, (w) 
When a purchase of property has been made in his own 
name by the Karta or the managing member of a joint family 
the presumption is that the property is joint property (x) 
and is acquired out of the family funds, (f) The mere fact 
that the name of the Karta or managing member is entered 
in the survey papers is not sufficient to show that the minor 
members have held him out as an ostensible owner as 

(q) Bali v Sa dan, 1930 L 613, Sankaramrayana v iangaritna, 1930 
M 662 

(r) Ramasamy 11 Minmuthu, 192S M 7(54,DurgA» Chauharja, 1930 A 536, 
zee foot note ( f) above 

(s) Moti v Bhagwan, 35 I C 655 , in thi -. cnr.nection ste Mohanbing v Punji 
1927 N 327 

(0 Venkatarama v Maruthappa, 21 L \V 226 86 I C 886 1925 M 448 

(u) Annamalai v Subramaman, 33 C W M. 435, 438 PC 49 C L J 93 

(v) Chokhu v Tatya, 59 I C 569 22 Bom L R 1297 
(vl) Battoolat v Himmat, 49 I C 912 (N) 

(■*) Bandhu v Chintan, 26 C W N 406 20 A L J 495 : 66 I C 402 
(y) Kamleshri v Raghubans, 48 I C 949 (1919J Pat. 62 
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contemplated in Section 41 of the Tamsfer of Property 
Act ( z ) 

6. There are some decisions which seem to be in con- 
fl'ct with the above decisions laying down the presumptions, 
in which it has been held that if the parties are not members 
of a joint family when the suit is instituted, then the 
presumptions do not arise, (a) But these rulings appear 
to apply to the peculiar facts in those cases, and are dis- 
tinguishable ; and are constructed as not laying down any 
general principle. 

There are conflicting decisions (b) as to whether a property 
purchased in the name of a female member should be presumed 
to be joint family property. Considering that every Hindu 
woman has separate property and that she is not a co- 
ordinate co-owner of the joint family property, the foundation 
of this persumption is wanting in her case («.*) In the case 
of a male, the presumption is that he is not the sole owner ; 
(d) whereas in the case of a helpless woman, it is that she 
has no right to the property, she is merely a benatndar for 
the male members When, however, a widow, as heiress 
of her husband is a co-sharer of her husband’s agnate 
relations, as she often is in a Bengal joint family, then, no 
doubt, the presumption may properly be applied to a purchase 
in her name, but not otherwise. 

* There is no presumption that property acquired by a 
widow who has inherited her husband's estate, forms part of 
that estate , (e) nor is there any presumption that the money 
came out of her husband’s estate, (/j There is no presump- 
tion that property which was in possession of such a widow. 


(;) K ihhu V Palu, 5 Pat L J 521 

(a) Bannoo v Kashee, 3 C 315 , Obhoy v Gobind, 9 C 237 , Ram v Ram, 18 
A 90 , Sheo v Lilta, 58 I C 608 . 23 O C 184 7 O L j 565 

(b) Chander v Kristo, 15 W R 357 , Nabin v Dokhobala, 10 C 686 , Narayan 
v Krishna, 8 M 214 

(e) Shiva v Phulgharia, <52 I C 402 (Pat), Shanmuga v Raven, 1928 M 708) 
Mahna v 1 haman, 11 L 393 

(d) See Narhar v Narain, 56 I C 386 iN ) , m this connection see 50 M L J 145 
* For further discussion see Ch XII, S 6 Acimu'a(iotts and Acquisitions 

(e) Dakhina v Jagadis, 2 C W N, 197 

<f) Baikunth v Jai, 51 A 341 1929 A 449 
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had belonged to her husband ; (g) nor a purchase by her will 
be presumed to be on behalf of her husband in the absence 
of any evidence as to the source from which the purchase- 
money came (Jt) 

7 . When the father's creditor seeks to recover his dues 
from ancestral property by suit against sons, the onus is on 
him to prove that he had made enquiry before lending the 
money, that it was not required for immoral or illegal pur- 
poses. (0 

There is no presumption that a debt created by the 
managing member of a joint family is for the benefit of the 
family. (/) 


(g) Diwan v Indarpal, 26 I A 225 2 6 C 871 4 C V/ N 1 2 Bom. 

LK i, Sombliai v Jogiwnn, 1928 B 380 

(k) Duiga v Prankrishna, 39 I C S30 

(l) Maharaj v Balwant, 28 A 508 > see pp 481-485 up' a 
(t) In this connection sec pp 481-485 and 470 foot note ( t\ 
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CHAPTER VI. 

MITAKSHARA SUCCESSION. 

Ssc 1— ORIGINAL TESTS 

? I ^ * ftcrrt ^TcT^cnTT I 

raj: ffcror. 11 

umt ^ y^w^T^vrctTn:. i 

Tppsf ftdf: n 

^TT^r^fj:, i 

I The lawfully wedded 1 wife, and the daughters also, both parents, 
brothers likewise, and their sons, gentiles (or agnates,), cognates, a pupil, and 
a fellow student, on failure of the first among these, the next in order is 
heir to the estate of one who departed for heaven leaving no male issue : 
this rule extends to all classes — Yhjnavalkya 11 , 136-137 

vprc* Hajfaunft, Tf'Scpnfa, 

»TTcpnfa, cT^TT «Tfl*TTfa, yTr^T 3 *TTf*T, cl^MTT av^Xllfa rT^TT^ 

TT^mfa 11 

The wealth of a sonless person goes to the wife , in her default, goes to 
the ( daughter J in her dtf lult, goes to the father, in his dafault, goes to the 
mother, in her default, goes to the brother, in his absence, goes to the 
brother's son, in his default, goes to the bandhus (t e , Sapindas) , in their 
default, goes to the Sakulyas j in their ibsence, goes to a pupil , in his 
dtf aul t, goes to a fellow student , in his default, goes to the King, excepting 
the property of a Brlhm ina —Vishnu 

^ I qw arrcTT I 

^ Prg»T!rfT II 

*W; II 

2 Of a son dying childless, the mother shall take the estate, and the 
mother also being de id, the f ither’s mother shall take the heritage— Manu 
ix, 217 

* 1 h wntr 5 f Ficit: fwstr. Fig: u n 
WcIT «FWT* Cf^ cT^ $J*T MTc[ I 
vft <gr£ ^TfT^' fanu: m tt ii 

t, 1 

3 Not brothers, nor fathers, but sons (male issue) take the father’s 
property To the nearest Sa/nmln the inheritance next belongs , after them, 
the Sakulyas , the preceptor of the Vrdas, or a pupil — Manu ix, 187 See 
Sufra P 80 
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m ipn mgmtrg: gm; i 

fmfm TTr^rw^t; 11 
fag: fag^g* 3m. fagwfg^c 1 

fagtrfgsrjarre fasfm fagiraprr: 11 

mg; fagsgj 3m mg ’dfpsg i 

mg*dg^rre fail wr *TgiT*rcT; 11 

faspfarcrvjumr 11 

4, The sons of his own father’s sister, the sons of his own mother’s sister, Mitakshara, 
and the sons of his own imternil uncle, are known as his own Bandkus ; the 
sons of his father’s father’s sister, the sons of his f ithcr’s mother’s sister, and 
the sorts of his father’s maternal uncle, are known as his father’s Bannhns , the 
sons of his mother's father's sister, the sons of his mother’s mother’s sister 
and the sons of his mother’s maternal uncle are known, as his Bandkm — 

Texts cited in the Mithkshark without name of their author 

Seo 2— MITAKSHARA SUCCESSION 

Sub Sec i— PRINCIPLES OF SUCCESSION 
The law of succession— laid down in the above two Law of sue* 
Slokas of Y&jnavalkya, applies according to the Mit&ksharii cesslon * 
to the estate left by a male who was separated from his 
Coheirs and not re-united with any of them. ( [k ) Although 
it might be contended with good reason, that according to 
the Mit&kshar& school, the three different modes of devolu* 
tion therein propounded, of a deceased man's property, 
according as he was joint, or separated, or re-united apply 
to the whole of the estate left by him ; yet as regards 
devolution by survivorship on the ground of the deceased 
having been joint and unidvided with his co-parceners, it is 
now settled by judicial decisions that survivorship applies Survivorship 
only to such property as the deceased got as unobstructed unobstructed 
heritage, *.<?., to property in which co-parcenery was acquired heritage, 
from birth, or which is inherited from the father or other 
paternal male ancestor, or from the maternal grandfather, and 
to accretions, if any, to such property, (l) but it does 
not apply to his separate property, nor even to other descrip- 
tions of joint property, such as jointly inherited as obstructed and generally 

, . , C , * r . . r not to other? 

heritage from female ancestors, or from maternal uncles or 


(k) See Mitikshari, a, i, 30 
H L —70 


(/) See supra p 320 
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from separate paternal collateral relations, or jointly acquired 
by common labour, or with separate funds of each ; such 
joint property, the co-sharers are deemed to hold, as tenants- 
in-common and not as joint-tenants But it should be 
observed that the other two courses of succession apply to 
the whole estate left by th^ deceased. 

Survivorship and succession — It should be noticed that 
in a case of succession, a person acquires ownership in 
another man's property to which he had no right before the 
latter’s death , whereas, survivorship applies to property, to 
the whole of which the survivor had a right from before, and 
the death of a joint tenant simply removes a co-sharer having 
a similar right to the whole, and thereby practically augments 
the pre-existing right of the survivar in some cases, but does 
not create any new right in him. 

Ceath natural and civil — According to Hindu law a 
person’s ownership of property becomes extinguished by 
death natuial or civil , and succision to his estate opens to 
Ins heirs. Civil death consists of ( i ) degradation on account 
of henious sin for which the sinner becomes an outcaste , ( 2 ) 
adoption of a religious order, and (3) extinction of temporal 
affection, (in') 

Succession under Special Marriage Act.— The Special 
Marriage Act III of 1872 as amended by Act XXX of 1923 
provides that marriages may be celebrated between persons 
each of whom professes any one or the other of the following 
religious persuasions, namely, Hindu, Buddhist, Sikh or Jam 
religion. But succession to the property of such persons and 
their issues shall not be governed by Hindu law but shall 
be regulated by the provisions of the Indian Succession Act. 

The order of succession —is founded on the above 
two Slokas of Yajnavalkya, («) and is moulded by the 
joint family system, the normal condition of the Hindu 
society. All male relations are heirs in their order and the 
primary classification for that purpose is into gotrajas or 
gentiles or agnates, or those connected through males only, 
or members of the same family, and into bandhus or cog- 
(tn) D B i, 31 (n) See text No l 
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nates, or those connected through a female, or those belonging 
to a different family. The former, however distant, are pre- 
ferred to the latter however near they may be. There is a 
single exception introduced by the fiction of interpretation, 
namely, the daughter's son, who is said to be implied by the 
particle "also'’ (n) used after the term “daughter" in the 
above text (No. i) of Yajnavalkya, which is taken to include 
something not expressed. 

The gotvajas are divided into two groups, namely, 
sapmdas and samanodakas , of whom the former succeed in 
preference to the latter. 

The order of succession amongst the sapmdas is worked 
out on the analogy of the order so far as it is given m the 
above text, namely, that among tne parents, the brothers and 
their sons. 

Proximity of relationship is, upon the authority of the 
above text of Manu,(o) propounded as the principle on which 
the order is to be worked out , but it has not been completely 
worked out, so the Courts will have to do it, following the 
analogy of the order such as is given in the Mitakshaia The 
Privy Council m the case of Buddha Singh v. Laltu Singh 
(p) has held “that under the Mit&kshara, whilst the right of 
inheritance arises from Saptnda relationship or community 
of blood, in judging of the nearness of blood-ielationship or 
propinquity among the gotraja, the test to be applied to 
discover the preferential heir is the capacity to offer oblations.'* 
This view has again been approved by the same Board ( q ) 
and it is stated “ It is * * * a mistake to suppose that the 
doctrine of spiritual benefit does not enter into the scheme 
of inheritance propounded in the Mitakshara*' * * * ,f And 
apart from this it seems to be well established that cakes 
offered to the paternal ancestors are of superior efficacy to 


preferred to 

B mdhu c, 


(iolra/JS are 
sapmdas and 
sama*o- 
data 


Proximity of 
rcl itionship 
is prin> iple 
of succession 


also spiritual 
benefit, 


(o) Text No 3 

(p) 37 A 604, 623* 42 I A 208 22 C L J 481 s 20 C W N 1 29 M L J 431 
17 Bom L R 1022 30 I C 529 13ALJ 1007, on nppe il from 34 A C63 

(q) Vidachela v Ranganathan, 44 M 753 48 I A 349 2j CWN 159 41 

M L J 676 24 Bom. L R 649 £4 I C 402 1922 P C 33 
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those offered to maternal ancestors”, (r) But it is held 
that in Mithil^ the doctrine of spiritual benefit has no appli- 
cation ( s ) 

Women, as a general rule, are excluded from inheritance 
save and except such as have been expressly named as heirs. 

But this rule of exclusion has been departed from by the 
Bombay High Court by recognizing agnate female sapindas 
as heirs, and by the Madras High Court by recognizing the 
right of female relations to succeed as bandhus . In Bombay 
the widows of gotraja sapindas succeeding as heirs take in 
their interest as gotraja sapindas and so inherit per capita 
and not per stirpes. (/) 

Whole and half blood —The preference based upon 
connection by whole blood, applies to all collateral relation* 
of equal degree , («) propinquity being the principle of the 
order of succession, a relation of the full blood by reason of 
his proximity excludes a relation of the same degree, who 
is of the half-blood. 

All Sanskrit lawyers appear to entertain this to be the traditional true 
construction of the Mitakshar\ according to which propinquity is the only 
principle of the order of succession, it is on this principle alone that the 
whole brother and hi3 son ire preferred respectively to the half-brother and 
his son, and the reason applies mutatis mutandis to the other collateral 
rel itions (v) The Mayukha does not follow the MitAksharA, and places the 
half-brothers together with the gandfather in the order of succession after the 
grandmother and the sister, and the half-brother’s son after some other rela- 
tions (w) and following in obiter dtetum in this case it has been held by the 
Bombay High Court that the preference based on whole blood does hot apply 
to any other relations, and that therefore a paternal uncle of the half blood 


(r) Jotindra v N igendra, 58 I A 372 35 C W N 1153,1158, 1159, on appeal 
from 55 C. 1153. 

(s) Raj ram v Gomti, 7 P 820 1928 P 466 

(t) Kallava v Vithabai, 1930 B 396 

(ti) Jatindra v Nagendra 58 I A 372 35 C W N 1 1 53 , appeal from 53 C 1153 
Ganga Shahai v Kesri 37 A 545 42 I A 177 22 C L J 508 29MLJ 
329 19 C W N 1 175 17 Bom L R 998 13 A L J 999 30 I C 265 on 

appeal from 32 A 541 F B , An it Singh v Durga 32 A 363 37 I A 191, 
12 C L J 36 14CWN 770 61 C 787 12 Bom LR 504 7ALJ 704* 
20 M L J 604 , Nachiapp l v Kangaswami 28 M L J 1 , 25 I C 757, on 
appeal to PC 42 M 523 46 1 A 72 29 C L J 539 23CWN 777 I? 
A L J 335 21 Bom L R 640 50 I C 498 , Narain v Hamaji, 21 N.L R» 
163, 

(v) Suba v Sarafraz 19 A 215 (T B J 17 A W N 53 

C w) See Samit ® Amr 1, 6 B 394 



C. Vi, S. 2 , SS. l] DOCTRINE OF RP PRESENTATION 


55 ; 

inherits jointly with one of the whole blood \aj i hr, \iew is inconsistent 
with the Mit.iksharh,, nor does it seem to be suppoited by the Miyukha which 
has introduced an innovation by giving undue (^reference ti the vlioh blood 
by lowering the position of the h df-brolher and his son in order of 

succession, contrary to whit is given in thf MtUkshari ind < ontraiy to the 
modern view in favour of abolition of the distinction between the relations 
of whole and half blood, this view has been accepted in the Indian Suc- 
cession Act (y) 

Makkathayan and Marumakkathayan law —The 
Makkathayan law means merely a sj stem of inheritance by 
sons as distinguished from Maiumakkathayan law a system 
of inheritance by daughters prevalent in some parts of the 
Madras Presidency. (#) 

Succession per stirpes and per capita .— The male 
issue again takes per stirpes , and not per capita , suppose a 
man dies leaving two grandsons by one predeceased son, 
five grandsons by another pre deceased son, and one great- 
grandson being the son of a pre-deceased grandson by a 
third pre-deceased son, then his estate is to be divided into 
three equal shares, one of which is to be allotted to the two 
grandsons by one son, another to the five gran 1-sons by 
another son, and the remaining one to the single great- 
grandson descended from the thud son 

It should be borne in mind that the division per stirpes 
applies only to the male issue in the male line , all other heirs 
take per capita , for instance, if the succession goes to the 
daughter’s sons, or the brother’s sons, then if one daughter 
or brother leaves one son, another three sons, and a third 
five sons, the estate is to be divided into nine shares, one of 
which is to be allotted to each of the daughter’s or brother’s 
sons, 

Doctrine of representation —See page 558 below "1-3 
Separated sons &c J \ 


(ar) Vithalraofl Ramrao,24B 317 2 Bom LR 139, Shmkir v Kisinath, 
51 B 194 1927 B 97 , Lnldas v Gurudas, 24 N L R 172 1929 N 2 

(y) Act No X of 1825, Sec 23, now Sec 27, of Act A”\ WA of 1923 

(z) See Kundan v Andi, 1929 M 509 
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Determination of heir among gotraja sapindas. 
According to the MitalcsharA and the Viramitrodaya (a) 
excepting in the case of the owner's son, grandson and great- 
grandson, the son and grandson of the male ancestor is to 
be exhausted before the next line in order comes in. But 
except in Bombay, the Privy Council in a case governed by 
the Benares School, and the Allahabad and the Madras High 
Courts, have held that the great-grandson like that of the 
owner is also to be exhausted before next in order may come 

m. (b) 

Only three degrees are to be reckoned and not seven 
degrees in branch, and aftet the third degree in one branch, 
the three degrees in the next collateral branch is to be 
considered and so on (t) 

New mode of succession -contrary to law cannot be 
prescribed by any person (d) Any attempt to alter the law 
of succession for all times, even by agreement, is unenforceable 
and invalid (< e ) 

Ft om the Mitakshara the following order 1 of succession 
noted by figure* against the heirs u deduced The modifi - 
cation of the order of succession by case-law or by legislation 
is alto indicated at p toper places 

Sub-Sec 11-ORDER AMONG SAPINDAS 
1-3 Separated son, (/) grandson and great-grand- 
son.— If the male issues were joint and undivided with the 
deceased, they would take even his self-acquired property by 
survivorship and not by succession. ( g ) 

Right of representation — The right of representation 
obtains amongst the divided male issues , hence, a grandson by 
a pre-deceased son, and a great-grandson whose father and 

(a) See Post pp <564-566 

(b) tor full discussion of the subject sa pp 564-5G6 

( c ) Soobnmi ih v Nitanji, 53 M Gi 1930 M 534 

(d) Tagore v Tagore, 18 W R 355, Harbaksh v Dal, 47 A 186 88 I C. 

255 1925 A i 5 s 

(e) Pan Kuer v Ram, 1929 P 353 (f) Ramappa v Sithammal, 2 M 182 fF B ) 
(g) See obiter in Nani v R um,h indra, 33 M 377,381 2IC 519, but see the 

obiter in Vairivin v Srimvasachariar, 44 M 499 F B 40 M.L J 481, 
485,489 62 I C 944 
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grandfather are both pre-deceased, succeed together with a 
son ,(k) 

It should be remarked that the right of representation 
does not obtain amongst any other heirs, so that the nearer 
will take in preference to one more remote, for instance, a 
brother will exclude the son of a pre deceased brother (*) 

This doctrine does not apply in the case of widows ( j ) 

These heirs take per stirpes, (i) take per 

4 The lawfully wedded and loyal wife —In default of ^ es 
the male issue, the Patni or the lawfully wedded wife succeed 
succeeds, provided she was loyal to the husband. 

A lawfully wedded wife is one married in any one of the 
approved forms of marriage (l) A wife espoused in a 
disapproved form Is not recognised as heir. The Sanskrit 
term is generally rendered into “Chaste wife”, 

and it is thought that the absence of physical unchastity P is°chaste? he 
entitles the wife to succeed. It has been held that unchastity 
during coverture and condoned by the husband is not a 
disqualification so as to debar the wife from inheriting the 
husband’s property , (m) but a contrary view has also been 
expressed (») But a woman’s character may be above all 
suspicion, and she may be purity personified, but if she does 
not love her husband, refuses to live with him, and habitually 
acts contrary to his wishes, then she cannot inherit from him, 
for she is not sitdhvi. The term sadhvi rendered by Cole- 
brooke into “Chaste’’ is thus defined by Manu, - 
xrfcT srrfwfa i 

*5, ?<* i 


(h) Marudayi v Doraisamt, ?o M 348 17 M I J 275 
(t) But 'ee foot note (v) and (w) p 564 post 
(j) Nabat v Kartor, 1930 L 207 

(£) ice above "SuccesMon per ship s and pa capita” p 557 
(t) See supra p 122-126 

(m) Gangadhar v Yellu, 3GB 138 12 I C 714 13 Bom I R 1038 , Radhe t. 
Bhawant, 40 A 178 , Matunginec v Joyk dice, 14 W R A ,0 J 23, Monir 

v Ken, 5 C 776 7IA 115 affirming 19 W R 3C7 

(n) Ram v Gopah, 34 C W N 648 
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which is rendered by Sir William Jones thus,— 

“While she, who slights not her lord, but keeps her mind, 
speech, and body, devoted to him attains his heavenly 
mansion, and is called shdhvi or virtuous by good men 
— Matiu, v., 165 

The condition of loyalty or chastity applies to the wife 
only, and not to the other female heirs. (0) But where & 
widow gives up her husband’s estate on certain conditions, 
her subsequent unchastity does not debar her from enforcing 
those conditions in the absence of express stipulation to that 
effect (/) 

A widow who is not entitled to inherit, is entitled to 
maintenance provided she was and continues chaste. (^l) 

The widow inheriting the husband’s estate, does not 
become absolutely entitled to it, but takes only what is called 
the wicloiv's estate in the same. ( q ) On her death it goes to 
her husband’s next heir, not to her heirs. 

This is according to judici il decision, but not according to the Mitkksharh, 
which rmmtnns that property inherited by a woman becomes her stridhau 
This is another instance in which the 1 «\v h is been strained against 
women 

But according to the custom of the Jam community of 
Mangole and Uplate , (r) and the Swetambin Dasashrimali 
sect of Jams of Balapur in Akola District within the Central 
Provinces, ( s ) a widow becomes entitled absolutely to the 
properties left by her husband. 

Two or more widows take in equal shares ; on the death 
of one, the surviving widow takes her share. They are held 
to take as joint-tenants and their joint-tenancy is peculiar, 
as it is deemed unseparable , accordingly, there cannot be a 
partition or division of their title, though for the convenience 
of enjoyment there may be an arrangement for sepai^te 
possession of distinct portions of the estate. This subject 
is discussed in detail in Ch XII, Sec 4, Sub-Sec. tv, infra, 

( O ) I n t * m connection u 1 foot notes (///) and («_) above, specially Monira 

Kotilis, cisc 

(P) Verhom il v R idh mb u, 19*0 S 225 (pi) See Ch XI, S 1, ss 11 

(?) Vatsalabu v V isudcv, 1929 B 348 

(r) Madinji v 1 ribhowan, 12 I C 892 13 Bom L,R 1121 

(s) I rimbakdas « M ithabai, 1930 N. 223 
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- The widow of a Hirtdu inherits his estate in the charac- 
ter of being his surviving half, or continuing the widowed 
wife of her deceased husband * in other words, the Hindu 
widow’s estate lasts darante vidnitate her re-marriage, whether 
legalised by the Hindu Widow’s Re-marriage Act (/) 
or by custom will divest her of the deceased husband’s estate 
whether she marries according to Hindu rites or not, though 
Allahabad High Court holds a contrary view, (it) But when 
she becomes converted into Muhammadanism and then 
marries a Muhammadan, she thereby does not lose her right 
to succeed to hlr husband's estate in view of the Act XXI of 
1850, nor does section 2 of the Act XV of 1856 affect the 
situation inasmuch as that section applies to Hindu widows 
only. (71) Mere unchastity in the absence of re-marriage will 
not divest (iy) For elaborate discussion see Oh. XII, Sec. 4, 
Sub-Sec ni post. 

There are, however, different grades of unchastity ; and 
perhaps on this consideration, it has been held, that a widow 
living as a mistress to her husband’s brother does not lose 
her right to her husband’s property, (x) It is of the 
gravest character when followed by conception and birth of 
child. In that case she must be divested of the husband's 
estate* the passages of Hindu law on this subject are not 
translated into English and were not before the Court in 
the unchastity case, some of them will be cited in Chapter 
X, Sec, 2 Sub-sec. i. 

The widow is also divested by the adoption of a son 
unto her husband, legally made by herself or by her co- 
widow. (y) 

5. Daughters — In default of the widow, the daughters 
are heirs*, of them, one who is unprovided, takes in prefer- 
ence to one who is provided (s) It has been held by the 


(t) Act No XV of 1856 , see p 70 

(u) Set, Ch. XII, Sec 4 * Sub-sec m 

(v) Abdul v Nirma, 35 A 466 11 A L J 678 20 I C. 335 

(w) Keri v Momram, 19 W.R 367 affd S C. 776 7 I A 115 
(*) Nftgeswar v Puran, 11 I C» 279 (O) 

(?) See ante pp 275-277 

H L,— 71 


(z) Dujari v Mujchand, 33 A, 3 f 4 < 
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Allahahad High Court that in such cases, ‘‘it has to be looked 
at from the point of view of comparative poverty of the 
plaintiff and defendant, and it is not essential that the poor 
sister should be bound to point to some definite acquisition of 
property by the rich sister, It is sufficient to say that her 
surroundings are such that she would be regarded as a rich 
woman" (a) In an earlier decision of the same Court it 
has been held that the expression, * unprovided for ’ in con- 
tradiction to the term ‘ enriched ’ must be construed in the 
sense of ( indigent * as opposed to ‘possessed of means.’ (b) 
The latest case referred to above lays downia very general 
proposition and the application of the principle may prove 
great hardship in many cases. 

In Mithila an unmarried daughter is preferred to a married 
one but there is no distinction between daughters jvho have 
or likely to have issue and those who have no issue or are not 
likely to have any issue, ( c ) 

But by custom a daughter may be excluded from inheri- 
tance. ( d ) 

A daughter has been held to take only a widow’s estate, 
(e) on her death it goes to her father’s heir, a surviving 
daughter will take what is left by a deceased daughter. (/) 

In the Presidency of Bombay, however, a daughter taking 
property from her father, inherits it as Stridhana or absolute 
estate and not widow’s estate, (g) though the Mayukha does 
does not say so (ft) 

(a) Manki v Kundan, 47 A 403 23 A L J 183 87 1 C 121 1925 A 375 

(/>) Danns v Dirbo, 4 A 243 

(e) Rajrani v Gomti, 7 P 820 1928 P 466 

(d) B dgobind v Badri, 50 I A 196 45 A 413 74 I C 449 , Raj Baehan v 
Bhanwar, 1929 O 296, in this connection see, Ramai v Narain, 1930 O 247. 

(e) Obala Koudama v Kandasamy, 28 C W N 1050 P C . , Mahadeo v. 
Sheo, 35 A. 481 11 ALJ 795 21 I C 464, Dulari v Mulchand, 32 A, 
314 , see Gudimetia v Bollo/u, 23 M L J 223 16 I C 139 

(/) Chotay Lall v Chunnoo, 22 W R 496 4C 744 6 I A 15 

(f) Mambhai* Shankarlal, 54 B 323 1930 B 295, Tukaram v Bah n, 27 Bom. 
LR.670 1925 B 424, Vithappa v Savitn, 34 B 510 12 Bom. LR 
487 7 I C 445 

(k) Jawahirv Jaran, 46 A 192 1924 A 350, Narain v Motisa, 1927 N. I2i r 
see Pranjivan v Deo, 1 B H C R 130 
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Unchastity of a daughter is no ground for exclusion from 
inheritance. (2) An unmarried incontinent daughter can 
succeed only in default of maiden or marued daughters, (/) 
An illegitimate daughter cannot succeed to her father’s 
property as against a legitimate daughter. ( k ) 

6 Daughter's sons — In default of daughters, their sons 
take the inheritance of their maternal grandfather , they take 
per capita in equal shares. (/) 

Daughter’s daughter.— Daughters daughter is entitled 
to the share which had devolved upon her mother by custom 
in the Punjab in the absence of daughter’s son ( m ) 

7 . Mother. — After the daughter’s son, comes the mother, 
or the adoptive mother, Who takes in preference to the 
futher.(«) The Viramitrodaya says that a chaste and virtuous 
mother is preferred to the father , otherwise, the father 
takes before the mother. So it appears that unchastity does 
not exclude the mother from inheritance, nor re-marriage {0) 
The mother also has been held to take a widow’s 
estate ( p ) 

Step-mother— is not entitled to succeed her step-son 
either as Gotraja Sapmda or relation She is not in the 
line of succession at all j (< q ) but she is an heir in Bombay ( r ) 

8 Father —After the mother comes the father; but they 
take in the reverse order according to the Bengal School. 

9. Brothers — Brothers of the whole blood take to the 
exclusion of the half brothers. In default of the former, 
the latter take. But the natural brother of an adopted son 
cannot inherit the latter’s property, (j) 


(t) Advyapa v Rudrava,4B 104 
( )) Tara v Krishna, 31 B. 495 1 9 Bom L U 774 
W Ram p Bham, 38 A 117 14ALJ n 32 I C 127. 

( 7 ) Chandi v Narsihg, 39 1 C 26 (P ) , I aloo v L iloo, 10 1 C 44 & f A) 

(/«) Vaishno v Uatneshri, 10 L 86 P C 49 C L J. 38, 

( h) Anatidi v Hari, 33 B 404 n Bom LK 641 

c 0) Kojlyodu v Lakshtni, 3 M 149 > Basappa v Ray-iv-i, 29 B 91 (FBJ 6 

Bom LR 779, Har Kishore v Thakur, 20 C W N 925, Baldeo v 

Mathura, 33 A 702 8ALJ 811 11IC 43 

Bhikabai v Manila!, 54 B 780, see Parshottim v Keshavlal, 56 B 164 
(t) Tahaldai v Gaya, 37 C 214 11CLJ588 14 C W N 443 S IC H 5 > 

Sheethai v Nachiar, 37 M 386 26MLJ 10 22 1 C 18 14 M L 1 596, 

Ram Pra.ad v Babu, 8C 1 C 849 1925 A 427 

(r) Set post p 577 , ^ 

(s) Tcwan v, Subhadra, 33 C W.N, 1009 1928 P.C 87 
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For preferential claims of relations of whole and half-blood 
see page 556 above. 

10 Brother's sons —In default of both full and half- 
brothers, the succession devolves on the brother’s sons , of 
them, a full-brother’s son will take m preference to a half- 
brother’s son , (/) and they take per capita , ( u ) as there is no 
right of repiesentation. 

In the country governed by the Mayukha, however, the 
sons of a brother who is dead share along with surviving 
brothers the estate of another deceased brother, (v) and this 
rule does not go beyond brothers and brother’s children (w) 

Brother’s son’s sons. — Contrary to what is clearly laid 
down in the Mit&kshara as well as in the Viramitrodaya, and 
contrary to what has hitherto been all along well understood 
by Sanskritists as the traditional true construction of these 
treatises, the Allahabad High Court has held that the brother’s 
son's son should be placed just after the brother’s son, and 
therefore preferred to the paternal uncle’s son (a?) according to 
the leading pt maple of the Mitakshar<\, that the inheritance 
is to go to the nearest sapinda. 

It should be observed that both the principle and the working out of the 
order of succession according to that principle, rest on, and aie deduced from 
express texts of the sages \«\jnavilhya’s and Vishnu’s text;? on the subject 
give the order of succession down to the brother’s son , [y) Mann’s text 
cited in the Mitaksharli 2, r, 7, and 2, 5, 2 places the father’s mother after the 
mother Having regard to these texts the author of the Mit&kashrA which 
is a running comment try on Yajnavalkya’s Institutes, to the text of which on 
this subject, reference is made in Ch 2, Sec 5, Paragraph 1, — places the 
grandmother immediately after the brother’s son It Is difficult to understand 
on what ground the brother’s grandson can be said to be nearer than the 
paternal uncle's son ; for according to the Hindu Mode of computation the 
brother’s grandson is distant by four degrees, and the first cousin by three 
degrees only But the real principle which underlies the commentator’s views 
on the order of succession, is the principle of natural love and affection 
moulded by the family organisation 


(t) See p 5 $6 "Whole and half blood" 

(u) See p 5j7 "Succession per stir pci and pee capita ; Sher Singh V, 

Basdeo, 50 A 904, 

it) Kcsarlal v Jagubhai, 49 B 283 27 Bond L.R, 225 • 19^5 B, 406; Hart- 
bhu «, Mathura, 47 B 940 

(w) Chandnka v Muna,34A 273 29 I A 70 , '-6CW l N 425 4 Bom L R. 

376; see p 556 ante, Hanbhai v Mathura, supra 
(X) Kalian v Ram, 24' A ra8 ‘ fii AWN 189 ( y) IVhtakshara, z; 1, 2 & 6. 
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The joint family system 19 the key to the order of succession as it is to 
other branches of Hindu law To an Englishman a descendant of the brother 
with whom he wis associated during infancy must appear nearer than the 
paternal uncle’s son But in a Hindu joint family, it is more likely than 
not, that one is associated with his paternal first cousin from his birth and 
looks upon him as a Mother It should be borne in mind that even now brothers 
often separate after they have got sons and it should also be borne in mind that 
a man’s affections are formed when he is young , hence to a Hindu the pater- 
nal first cousin who was associated with him is a member of a joint family, 
must appe ir to be hearer thin the brother’s grandson who is born when he 
is too old to form a new affection, and also when he may, oftener than not, be 
separate from the brother So what is expressly laid down in the Mitiikshara 
is perfectly consistent with the sentiments of the Hindus governed by the 
Mitaksharlv In Bengal the joint family may not continue so long as m the 
pi ices where the Mitikshara prevails , but still in Bengal the brother’s great- 
gnndson is postponed to m my orther rc lations It is not clear whether the 
learned Judges of the Allahabad High Court nu »nt to hold that he must be 
placed just after the brother’s grandson, this would, however, be the necessary 
logical consequence of the tatto deddendt of th it decision It is not correct 
to suppose that all the descend mts below the grandson of the father would 
be cut off by the "stricter construction” of the Mit\kshari, inasmuch as they 
are entitled to take as sapindas before the samanodctkas according to that 
construction It is submitted that what is called “stutter construction” by 
their Lordships, is the only construction which the language of the text 
admits of 

This decision, however, has the effect of unsettling the well understood 
order of succession in the Benares School The same order is found in the 
later commentaries of that school, namely, the Madana-Parljata and the 
Vivada -1 andava Sir W Macnatightcn explains the Benares Sihool of the 
law of succession in the same order which the learned Judges of the Allahabad 
High Court are pleased to describe as the order following from a stricter 
construction of the Mithksharh, but which appears to be, as remarked above, 
the only construction the passages admit of 

The view of law as. explained by the above case (.s) of the 
Allahabad High Court has been followed by a later decision of 
the same High Court ( a ) hi this case a decision of the Madras 
High Court {£) which held a contrary view was considered 
and not followed, holding that the enumeration of heirs in the 
Mit&ksharel is not exhaustive. The later decision of the 
Allahabad High Court, however, went on appeal to the Privy 
Council, and their Lordships after considering the above 

(») Kalian v Ram, 24 A 128 21 AWN 18 9 

(a) Buddha r, Laltu, 34 A, 663 . 16 I.C 539 10 A.L.J. 303, on appeal to P.C , 

37 A, 604 42 I A 208 

Kb) Chinnasami v Kunju, 35 M 15a at M L J 856 1 11 I C. 885. 
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Madras decision have come to the conclusion that ; — “In the 
Mitdkshar6 as expounded in the Benares school, the word 
putra or its synonyms employed by Vijnaneswara in connection 
with brothers and uncles must be understood m a generic 
sense, as m the case of the deceased owner, and that the 
descendants in each ascending line up to the fixed limit, at 
any rate to the thud degree should be exhausted before 
making the ascent to the line next m order of succession.” ( c ) 
It seems that their Lordships did not intend to lay down any 
general rule to be followed by all the schools , but the 
Madras High Court while refusing to adopt the extended 
meaning of the term putra m the case of cognates, discussed 
the decision of the Pirvy Council in a way which may lead 
one to conclude that it is held that the decision in Buddha 
Singh v. Laltu Singh , is binding on the Madras High Court 
also (d) But the Pi ivy Council in an appeal from the Patna 
High Court has applied the extended meaning of the term 
putra in the case ol cognates also, (e) 

But a lecent Full Bench of the Bombay High Court on a 
consideration of all the relevant cases on the point, has come 
to the conclusion that the compact senes of heirs ends with 
brother’s son and does not include the brother’s grandson, (f) 
II. Paternal grandmother.—^) does not include step- 
grandmother. (//) 

Sister was not an heir, but in Bombay was placed here , (i) 
but by Act II of 1929 she is placed after the paternal 
grandfather. 

12 . Paternal grandfather 

(rt) Son’s daughter gets a widow’s estate. 

(e) Buddha Singh v Laltu Singh, 37 A 604 42 I A 208 30 I C 529 32 C 
L J 481 , ao C V/ N 1 29 M.L.J 434 13 A L J 1007 17 Bom L R 
1022 

(d) Chinn i v Padmanabha, 39 M L J 417, 426 , Soobramiuh v Nataraja, 

53 M 61 1930 M 534 

(e) Adit Narayan v Mahabir, 48 I A 86 33 C.L J. 263 . 40 M L J 270 6 Pat 
L J 140 on appeal from I Pat L J. 324 35 I C 687 

if) Appaji v Mohanlal, 54 B 564 1930 B. 273 

(g) Blit set Kalian v Ram, 24 A 128 21 AWN 189 

(h) Lugatigowda v Tulsawa, 17 Bom I R. 313 28 I C 588, 

O; See post pp 577. 
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( 6 ) Daughter’s daughter gets a widow’s estate. 

00 8ister gets a widow’s estate. Among Kkokkar 
Rajputs of Khanpur Tahsil and District Lahore, a sister 
excludes collatrals of the seventh degree, (j ) 

(d) Sister’s son, but not the sister’s adopted son made 
after her death. 

These four heirs are placed here by Act II of 1929 (Hindu 
Law of Inheritance Act ) (£) 

13 Paternal uncle 

Daughter-in-law — is an heir in Bombay and Berar and 
placed here (/) 

14 Paternal uncle’s son 

His son— in Benares and Madras (?) but not in" 
Bombay, (tn) 

15. Paternal great-grandmother. 

16 Paternal great-grandfather. 

17 Paternal grand-uncle. 

18 His Son. 

His son’s son — in Benares and Madras (?) but not in 
Bombay (tri) 

19-30. — Similarly, and in the same order, the paternal 
grand-parents of the 4th. 6th and 6th degrees in ascent 
Other Sapindas and their two (or three) (/») male descen 
dants. 

31-67. — Then come the remaining Sapindas , {o) the 
order in which they take is not stated, but is to be gathered 
by analogy from the foregoing order it appears to be as 
follows, — 

31-33 — The deceased’s male descendants, if any, of the 
4th, 6th and 6th degrees in descent, beginning with 
the great-great-grandson. These must be separated 
from the deceased , for if they were joint and undivided 
with him, then they would take by survivorship in 
preference to all other heirs. 

(j) Ladha v Sardar, 11 L 298 

( 4 ) Its application after widow’s death when it came into force. Shib v 
Nand, 13 L I71 36 C W N cxiv 

(i) Ganpat v Budhmal, 1927 N. 86, Aithaldas v. Jeshubai, 45 B 219 
(m) Seepp 565 and 566 

iff) Mit 2, 5, s , Bhyah Ram v Bhyah Ugur, 13 M I A 373 * *4 W R PC 1. 
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34 - 37 .— The father’s 3rd. 4th, 6th and Qth descendants 
begining with the fraternal nephew’s son (p) 

38-41. — The paternal grandfather’s 3rd 4th, 6th and 
6th descendants beginning with the paternal uncle’s son’s 
son. 

42-67. — Similarly and in the same order, should come the 
3rd, 4th, 6th and 6th descendants in the male line of the 
paternal great-grandfather and of his father, grandfather 
and great-grandfather : the descendants of the nearest 
ancestor must come before those of a remoter ancestor , and 
of these descendants, the nearer in degree will take in pre- 
ference to one more distant. 

Sub-Sec iu-OSOBK AMONG SAMANODAKAS 
68 - 203 — The Samanodakas come after the Saptndas . 
they are thirteen descendants of the deceased himself, his 
thirteen ascendants and thirteen descendants of each of these 
thirteen ascendants, — all in the male line : (q) from these the 
sapmdas are to be deducted, then the remaining 147 relation* 
come within the term Samanodakas. They are the distant 
agnate relations. According to some, the term includes re- 
moter distant relations of the same gotra , if the relationship 
can be traced and is remembered, (r) 

This enumeration, however, is, to a great extent, theo- 
retical , for, no man can live to see and leave behind descen- 
dants to the thirteenth degree, of his nearer ancestors, far less 
of himself, nor even see the remoter ancestors and their nearer 
descendants 

The order of succession amongst these appears to be 
governed by two principles, namely, 

(1) The descendants of a nearer ancestor succeed in pre- 
ference to those of a remoter ancestor. 

ip) 35 A. 138 contra , see foot note f m) above 

(f) Ram v Kuttiya, 40 M 654 3° M L J 514 . 34 I C , 294 v. Mewa v 
Basant, 1918 P C. 49 

(r) Bai Devkore v Amritaram, 10 B 372 , Ram v Kamla,32 A 594 : 7 A L J 
802 j 6 I. C 698 and Hua t>. Vhir, 43 I C 460 (1918) P R 47 Bajirao v 
Atmaram 1930 N 265 , see Kalka v Mathura, 35 I A 166 . 13 C W N. 
1 8 C L. J 447. 45 A L J 701 18 M L J 424 • 10 Bom L. R 1068 
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(2) Amongst the descendants of the same ancestor the 
nearer excludes the more remote. 

Sub-Sec iv- ORDER AMONG BANDHUS 
Bandhus or cognates come after the gentiles.. While 
explaining the order of succession the Mitakshar^ says, — 
“ After the paternal grandmother, the sapmdas of the same 
gotra such as the paternal grandfather become heirs,” and 
then it is observed, — 

f*TOiTlflT*rr v^it^ 1 

which means,— * For, the saptndas belonging to a diffeient 
gotra are included by the term bandhu (m the above text of 
Yfijnavalkya, cited in Mit. 2, i, 2)." 

The heirs down to the great-grandfather’s son ire then set forth , and it 
is then laid down that, — "In this manner is to be understood the succession 
of the saptndas of the same gotra, (1 t. agnate relations to the seventh degree, 
according to the Hindu mode of computation, which is the same as that 
of the canonist) ” 

In Colebrooke's translation of this part of the Mit&ksharA, the term 
sapmda is erroneously rendered into "one connected by funeral oblation ” 
The learned translator appears to have thought that this term bears the 
same meaning in the Mitikshari, as in the Dhyabhaga 

This error in the rendering given by Colebrooke, was rectified byiMessrs 
West and Buhler, who gave in their very learned and valuable Digest of 
Hindu Law (s) the translation of the passages from the A'chdra kanda of the 
Mititksharii, in which sapmda relationship is explained for the purposes 
of marriage 

It is laid down m the A'(hdra-kanda of the Mithkshari (which explains 
the text of Y&jnavalkya on marriage, 1, 52), that wherever in that work the 
term sapmda is used it must be taken in the sense of a "relation or one 
connected through the same body” and not in the sense of "one connected 
through funeral oblations ” 

And while explaining the text of Yftjnavalkya ordaining that the inten- 
ded birde should be beyond the fifth and the seventh degrees respectively 
on the mother's and the father’s side the Mithkshara. says that sapmda 
relationship is by this text limited in the said manner, and explains and 
illustrates the mode of computing the five and seven degrees This text 
and the exposition relates to marriage only for it is not said that this 
difference in the number of degrees on the two sides, is applicable to other 
purposes as well 

Messrs West and Buhler have translated a portion only of the passage of 
the Mithksharh, in which this subject is dealt with , the concluding sentence 
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(s) 3rd Edition, pages 120-122 
H L-72 
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of their translation is misleading, which runs as follows,— "and thus must 
the counting ("of the sapmda relationship) be made m every case " 

For, this has given rise to the error of supposing that this curtailment 
of sapmda relationship applies to inheritance also Hence the translation 
of the entire passage of the Mitakshara has been given in pp 81-87 supra, 
from which it is clear that the exposition of sapmda relationship therein 
given, is intended only for the purposes of marriage. 

Tt would appear that according to Hindu law all relations are heirs , 
they are divided by Yajnavalkya and the Mititkshara into two classes, namely, 
the gofrajas and the bandhus, or agnates and cognates, or those belonging 
to the same family, and those belonging to a different family , the latter 
as a body are postponed to the former , excepting the daughter's son, 

The fact that the Mithkshara cites the text of Vrihan-Manu ( l ) for explain- 
ing the saputda and the samanodaka relationships for the purpose of inheri- 
tance, shows that what is said in the A’chitra-kanda for the purpose of 
marriage is inapplicable to inheritance 

Hence, the bhmna-gotm sapindas , who are according to 
the Mitakshark included by the term bandhu, may be taken 
to mean any relation, however distant, belonging to a different 
family whose relationship can be traced , for, the term sapmda , 
wherever used in the MitkkshartV, must be taken in the sense 
of one connected through the body. 

But if its meaning is to be cui tailed by taking the word 
sapmda in a limited sense, then it should be taken to extend 
to seven degiees on both the maternal and the paternal sides ; 
for, in the text of Vrihan-Manu as well as in the text of 
Manu, (u) no distinction is drawn between the two classes 
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of relations. But the Privy Council has held that for the 
purposes of inheritance, like those of marriage, the sapmda 
relationship ceases with the seventh degree on the father’s side 
and the fifth degree on the mother’s side. ( v ) 

But the Lahore High Court seems to have held that 
Sapmda relationship ceases beyond the fifth degree m both 
the father’s and the mother’s side. ( w ) 

The only ground for circumscribing the heritable right of cognate relations 
by curtailing the degrees of sapmda relationship of cognate heirs, is a 
curious novel interpretation of the grammatical comments by the two 


(t) Text No 2 ,p 64 

(u) Text No 1, / 64 

(v) Ramchandra v Vinayak, 42 C 184 41 I A 290 20 C L J 573 ■ 18 C W N 
1154 roNLR 112 27 ML} 333 16 Bom LR 863 12 A L J. 1281s 
25 I C 290, Adit v Makabir, 48 I A 86 33 C L J 263 40 M.L J 270 6 
Pat L] 140 on appeal from x Pat L J 324 iwRam v Bua, 47 A 10, 

(w) Ram v Idu, 13 L 249 
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commentators of the Mithkshark on the words of a text of Manu cited and 
explained by the author himself of the MitMcshaA, which interpretation is 
contrary to the author's own interpretation of that text, which is cited 
where the mother’s succession is dealt with The original pa sage of the 
MithksharA and its English version are as follows — 

fa n ftcTT Vfo STVm., *TcTr *T 

ifcpr?TT7T — 


TOT, stf HlcT 

(*T5)^sner*rr^ y*r«i^r i *r ^ sfwg vn nc’ngfa 

fi rmfr y T, ^if?r§ *rftr msf, 

f*l*nfa*T, SfcT WIS ’T’T’TTcT *f?T «*TfTtPWt Wfa 

^^fynjifg^nncr t 

which means, — 

Moreover, by reason of the greatness of propinquity in consequence of 
the father being a common parent to other sons tlso, but the mother 
being not a common parent (to sons other than their common issue), — ahd by 
reason of the ordinance of Manu, namely,— ‘.'To the nearest Saptnda, the 
inheritance next belongs”— the succession in the first instance, of the mother 
alone is reasonable 

Nor is propmauxty the regulating principle (of the order of succession) 
among saptndas (technically so-called) only , but on the contrary, it is known 
from (the language of) this very ordinance (of Manu) that when succession 
to the estate opens without distinction, to the santauodaiat and the like also 
(as groups of relations), propinquity alone is the principle jegulating order 
Hence, as between the parents, the succession of the mother alone is more 
reasonable 

It should be observed that the author takes the word saptnda in its primary 
sense, namely, relation (®) 

The wording of the above text of Manu is very peculiar, the following Is 
its literal rendering,— 

"He who is unremote from saptnda, his property becomes his ” 

This peculiar language induced the two commentators of the Mith.ksharii 
to offer the grammatical comments on this text for the purpose of expl lining 
its meaning {y) They never dreamt that they should be understood for the 
first time at the last quarter of the 19th century to lay down a novel propo- 
sition of law The discovery of the same was made by i Tagore Professor 
of law, who puts forward the absurd doctrine that in order that A nny be a 
cognate heir of B, they should be saptnda of each other, as if there may 
be any considerable case in which A may be B’s saptnda, but B is not A’s 
saptnda. It is absolutely impossible, as the word saptnda is a co-rc- 
lative term, so there cannot but be mutuality in every case without a 
single exception 


( v) Supra pp 8i el seq, 
(y) Supra p 85 
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It is to be legretted that such a veiw should appear to be approved by 
the High Court and by the Privy Council, by reason of its being embodied 
lit their judgments as obiter dictum (z) 

Case-law on Bandhus.— While dealing with the order 
of succession among bandhus , the Mitiikshara, (a) on the 
authority of a text whereof the author's name is not mention- 
ed, divides the bandhus into three classes, namely , (i) one’s 
own bandhus , (2) the father’s bandhus , and (3) the mother’s 
bandhus , and enumerates nine relations as such, thus • — 
Father’s sister’s son. 
Mother’s sister’s son. 
Mother’s brother’s son. 
Father’s sister’s son. 
Mother’s sister’s son. 
Mother’s brother’s son. 
Father’s sister’s son. 
Mother’s sister’s son. 
Mother’s brother’s son. 
In Gindhan Lai Roy v. Bengal Government, (b) their 
Lotdships of the Judicial Committee held that the above enu- 
mciation is not exhaustive, and therefore the matcinal uncle 
and the father’s maternal uncle are bandhus and, as such, en- 
titled to succeed In coming to this conclusion their Lord- 
ships relied upon the Viramitrodaya, — where it is laid down 
that the teim bandhu comprises also the maternal uncle and 
the like, and the reason assigned is that it would be improper 
to hold that their sons are heirs, if they themselves, though 
neater, were not so {c) 

Two other relations not falling within the enumeration 
have been held by two Full Benches of the Bengal High 
Court, to be bandhus and heirs, namely, the sister’s son ( d ) 

(Y) SuP'ap 105 

(a) 2, 6, 1 

(b) 12 M I A 448 10 WRPC 31 , see also Vedachela v Ronganathan, 44 M 
751 48 I A 140 26 C W N 150 2 P L T 707 41 M T. J 676 24 Bom. 
L R C49 64 I C 402 1922 P C 33 

(e) Viramitrodaya,/ 2co 

(d) Omnt Koomaree v Luckhee, 10 W R F B 76 2 B L R F B 28 see Blshan- 
dayaln Jaisen, '1918. Pat 323 48 I C 746, also Kkargai v Debi, 9IC 
339 (A* 


One's own bandhus are his own 


Fathers bandhus are his father’s 


Mother’s bandhus , ai c his mother’s. 
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and the sister’s daughters son.(c) The decision m the 
former case, was founded on the doctrine of spiritual benefit , 
but it was held in the latter case that m the Mitaksharii 
School inheritance was not based upon that doctrine In the 
latter case an opinion has been expressed that the sister’s 
daughter's son’s son is not a bandhu nor an heir , it is difficult 
to understand the principle upon which that opinion is based. 
This controversy is set at rest by the Pi ivy Council (/ ) 

It has also been held (g) that the father’s maternal grand- 
father's great-grandson is a bandhu and heir. So also 
daughter’s son’s son (//) [he is nearer than a sistci’s giand- 
son, (/)], daughter’s daughter’s son, (j) sistei’s son’s son, (k) 
sister’s daughter’s son, (/j father’s sister [is a preferential heir 
than father’s sister’s son in Berar , (m) but she is not an 
heir m the Punjab, ( n )} Father’s sistei’s son, [preferential to 
maternal uncle] ( o ) father’s half-sister’s son, [preferred to 
mother’s sister’s son] (p) fathei’s sistei’s son’s son, ( q ) fathci’s 
sister’s son’s daughter’s son, (t ) maternal uncle's son [prefe- 
rential heir to maternal aunt’s son], (<) mother’s maternal 
uncle’s grandson, (/) paternal uncle’s daughter’s son, (u) 
grandfather’s sister’s grandson, (?') grcat-giandfather’s son’s 
daughter’s son, ( 'iv ) and father’s mother’s sister’s son (x) have 
been held as heritable bandhus 


(e) Umaid Bahadur v lldoi, 6 C 119 

(f) See sup> a, pp 109-114 

(e) Ananda v Nowmt, 9 C 315 

(h) Krishnayya v Pichatnma, 11 M 287 

(t) Kolhapur, Maharaja of v Suhdanm, 48 M 1 1925 M 497 
(/) Ramphal v Pan, 32 A 640 7 AWN 776 7 1 C 292 

( k ) Balusaml v Narayana, 20 M 342 7 M L J 207 

(l) Umashankar v Nageswari, 3 Pat L J 66j, lF B ) 48 I C 625 
(in) Ganpati v Salu, 89 I C 345 

(u) Amar v Ved, 1928 L 956 

( 0 ) Sakharam v Balkrishna, 49 B 739 27 Bom L R 1003 1925 B 451 

(FB) 

(/>) Jotindra r Nagendra, 58 1 A 372 35 C W N 1153 on appeal from 55 C 
1 1ST 

(7) Harihar v Ram, 47 A 172 82 I C 1032 1925 A 17 

(r) Kesar v Secretary, 49 M 652 

(*) Rami v Gangi, 48 M 723 £7 I C G09 1925 M 107 

S Ratnasubba v Ponnappa, 5 M 69 
I Tirath v Kahan, 1 L 558 60 I C 101 

(v) Sethurama v Ponnammal, 12 M 155 

(w) Ram v Bua, 47 A 10 

Ram v Niadar 14 I C 55 (A) 


Heritable 

bandhus 
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Principle of order among Bandhus.— The next point 
for consideration is the order of succession amongst the 
bandhus In the Mitdkshara and the Viramitrodaya it is 
said, that of the three classes of bandhus , the first class 
succeed in preference to the other two, and the second 
before the third. (/) The first class comprises relations 
connected through both the parents , the second, through 
the father alone , and the third, those connected through 
the mother only , and that the relations of the first class are 
equal m degree but nearer than those falling under the second 
and the third classes who are all equal in degree, but differ 
m sides. 

The following three rules ( a ) thciefore may be deduced 
from the above considerations, governing cases of competition 
between bandhus. 

(r) The nearer in degree on whichever side is to be 
pi eferred to one more remote 

(2) Of those equal in degree, one related on the father’s 
side is to be preferred to one related on the mother’s 
side, (a) 

(3) When the side is the same, the cucumstance of one 
being related thiough a male and another through a female 
makes no difference 

No light, however, is thrown by the above enumeration 
on a case of competition between a descendant, and a 
collateral or an ascendant equal in degree, computed in the 
mode adopted by civilians , for instance, a son’s daughter’s 
son and a sister’s son. 

The order of succession among the bandhus has not been 
exhaustively laid down except what has been stated above. 

00 Adit w Mahabir, 48 I A 86 33 C L J 263 40 M L J 270 on appeal from 
35 I C C87 1 pat L J 324 , Ram Chandra v Vinayak, 42 C 384 41 I A 
290 20 C L J 573 18CWN 1154 27 MI J 33J 16 Bom IR 853 r 12 
A L J 1281 25 I C 290 

(-) This approved by P C Vedachela v Ranganathan, 44 M 753 i 26 C W N 
159, 167 48 I A 349 41 M L J 676 24 Bom L R 649 2 P L T 707 64 
IC 402 1922 PC 33 , see also Chengiah v Subbaraya, 1930 M 555 
(a) This approved by P C Jatindra v Nagendra, 58 I A 372 35 C.W N 
”53» ”57 on appeal from 55 C 1153 
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The texts only lay down the order amongst the different 
classes of bandhus , but no order has been stated about the 
claimants of the same class inter se, The three < onclusions 
are drawn from what has been laid down in the Mitak shard 
and the Viramitrodaya , but by this one should not think that 
it is meant that there should not be any precedence amongst 
the claimants of any class inter se as the Allahabad High 
Court has erroneously believed to be. ( b ) But neither should 
it be held that the order amongst the claimants of the same 
class should be the order as stated in the texts as has been 
held by the Madras High Court, (c) 

In a competition between the two atma bandhus , namely 
mother’s sister's son and mother’s brother’s son, the Madras 
High Court, holding that the order of precedence should be 
the order m which they are stated in the texts, gave prcce- 
dence to the mother’s sister’s son over the mother’s brother’s 
son. (d) The Allahabad High Court, (e) on the other hand, 
has held that the mother’s brother's son should get the 
inheritance m preference to the mother’s sistei’s son, follow- 
ing the principle laid down by the Madras High Couit, (/) 
to the effect that all other circumstances being equal, the 
claimant between whom and the stem there intervenes one 
female link, is to be preferred to that claimant who is 
separated from the stem by two such links. 

The Madras High Court m Rami Reddi v. Gangi ( g) has 
now agreed with the above decision of the Allahabad High Co- 
urt {h) and held that the decision of the Madras High Court 
in Appandai v. Baqubah referred to above has been overruled 
by the Privy Council, (i ) 


(b) Ram Charan v Rahim, 38 A 416, 424 

(c) Appandai v Bagubali, 33 M 439 20 M f J 275 5 I C 280 

(d) Appandai v Bagubalt, 33 M 439 20 M L J 275 5 I C 280 
( e ) Ram Charan v Rahim, 38 A 41G, 424 

( f ) Triumalachanar v Andal, 30 M 406 17 M L J 283 

(g) 48 M 722 . 2i LW 476 87 I C 609 1925 M 807 

( h ) See foot note ( e) above 

(t) Vedachela v Subramania, 44 W 753 48 I A 349 26 C W N 159, 167 
41 M LJ. 676* aP LT. 707 24 Bom, L R 649 64 I C 402 1922 PC 33, 
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Mr Justice Mullick of the Patna High Court, perhaps 
realizing these difficulties has observed in his learned judgment 
in the Full Bench case of Umashankar v. Nageswan (j) that 
in cases other than those expressly mentioned in the text, (k) 
“the principle of numerical propinquity alone will determine 
the heritable light, supplimentcd in case of doubt by the rule 
of religious benefit and such other rules derived from the 
succession of agnates as may be appropriate." 

The Privy Council has adopted the principle of oblation 
theory or the theory of spiritual benefit for the purpose of 
finding out the propinquity of rival claimants , (/)but also held 
that the primary test in all questions of inhcutance, parti- 
cularly in the Benares School, is propinquity in blood, (m) 
The same Board, in a case from Bombay, has held that as 
between the bandhus of the same degree as both related on 
the father’s side, the male is to be preferred to females. («) In 
the above case it is held that the preference given to the mother 
over the father does not extend to the mother’s bandhus. ( o ) 

As legaids the preferential rights of different classes of 
bandhus , the Puvy Council has held that “in families govet- 
ned by the law of the Mitakshaii the right of succession 
amongst the three classes of bandhus mentioned in the text 
is governed by the propinquity of the class , and accordingly 
that a pitn baudhu docs not succeed until the class of atma 
bandhus is exhausted, and a main bandhit does not succeed 
until the classes of atma bandhus and pitn bandhus are 
exhausted.” 

Sub-Sec. v-ORDER AMONG OTHER HEIRS 

Preceptor, Pupil — When a man has no relation, then 
his Preceptor, ( p ) Pupil and Fellow-student are in their order, 
entitled to take his estate. 


(j) 3 p at L J 66 j, 684 48 1 0 625 
(&) No 4/ 55 T 

(l) Vedachela v Subrunani i, supra 

(m) Jatindra v N igcndn, 58 I A 372 35 C W N 1153 

(n) Senyellappa v Girimalleppa, 29 C W N 271 PC 1925 P C 209 48 Bom 
569 

(a) Jatindra v Nagendra, 58 I A 372 35 C W N 1153, 1156 
( p) Sambasivam v Secretary, 44 M 704 41 M L J 109 63 I C 659 
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Fellow caste-people —In default of all these, the estate 
of a Br&hmana goes to learned Br&hmanas, and not to the 
king. But it has been held by the Privy C/uncil in th’ case of 
the Collector of Masulipatam, (q) that the personal law of the 
Hindus relating to inheritance, by which they are permitted 
to be governed, cannot apply when there is a total failure of 
heirs , hence this provision of Hindu law cannot have any 
force and prevent the Crown as the ultima hocres to take by 
escheat the property left by a Brahmana leaving no heir 
properly so called, namely, a relation. 

King — But the estate of a man of any other caste e cheats 
to the king. 

Seo 3 -FEMALE HEIRS 

Female heirs in Bombay and Madras — The above order 
of succession is according to the Benares and the MtthiU 
Schools, in which female relations, as a general rule, are 
excluded from succession, save and except the widow, the 
daughter, the mother, the father’s mother, and the paternal 
grandfathers mother. 

In Bombay all the female sapmdas of the same gotra are 
recognised as heirs, and they are shuffled in among the male 
sapmdas , namely, the full sister who is placed after the 
paternal grandmother but before the paternal grandfather, 
(r ) and is accordingly preferred to a brother’s widow (s) and to 
father’s brother’s son, (/) [ but not to a brother’s son («)]. the 
half-sister, (v) the stepmother, (ju) the widows of gotraja 
sapmdas who occupy the place of their husbands, and the 
daughters of descendants and of collaterals (or) It has been 
held that “the general rule in favour of widows of gotraja 
sapindas of nearer collateral lines excluding male got) ajas of 
remoter lines has been laid down as a general rule having 

7 T) 8 M I A 529 2 W R P C 61 ~~ ~ 

(r) Lallubhai v Mankuvarbai, 2 B 188, affirmed 5 B no 7 I. A 212 , See 
Lakshmi v Dada, 4 B 210 , Biru v Khandu, 4 B 214 
(j) Kudrapa v Irava, 28 B 82 < Bom L R 676 
(l) Venayeek v Luxumee, 9 M I A 516 , See 1 1 N L R 24 
( V ) Bhagwan v Warubai, 12 B 300 10 Bom LR 389 

(v) Kesserbai v Valab, 4B 188 

(w) Rakhmabai v , Tukharam, itB 47 , see Russoobai v Zoolekhabai, 19 B 
70 7 

(x) 4 B 209 and 219, Nahalchand v Hemchand, 9 B« 31 

H L.-7J. 
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application to all collateral lines." So a brother’s widow is a 
nearer heir than his paternal uncle’s son. (jy) The sister is ex- 
pressly enumerated an heir in a Smriti text ; (z) hence her 
claim is superior to that of other females bom in the family 
but transferred toother families by marriage, who ceases to be 
sagotra sapindis , such as the father’s sister, and are therefore 
postponed to sagotra sapindas , accordingly the father’s 
paternal uncle’s son is entitled to succeed in preference 
to the father’s sister, (a) The half-sister has also been 
held to succeed, and comes in after whole sister (b) but 
she comes before the paternal uncle. (V) The daughter’s 
daughter also inherits as a bhinna gotra sapinda after all the 
sagotra sapindas are exhausted, (d) 

But an illegitimate daughter cannot succeed in preference 
to a brother’s son ( e ) 

In Madras certain female relations have been recognised 
as bandhus and heirs. 

Tfte rule that female relations cannot inherit save such as 
have been expressly named as heirs, and which is followed 
in Northern India, has been departed from m Bombay on the 
ground that the female sapindas are expressly recognised as 
heirs by the following text of Manu as translated by Sir 
William Jones, namely — 

“To the nearest Sapinda, male or female > the inheritance 
next belongs." 

The italicized words which are not in the original, but 
were interpolated by the learned translator form Kulluka’s 
commentary on Manu, were supposed to be important words 
of the text itself. And the rule has been departed from also 


(р) Basanguvda v Basangavda, 39 B, 87, 107, 111.16 Bom L.R, 699 27 
IC 167 

(*) Infra p 581 text No 4 , Nanak v Kjshen, 53 I C. 815 162 P R 1919 

(а) Ganesh v. Waghu, 27 B 610 5 Bom L R. 58 1 

(б) Jana v Rakhma, 43 B 461 ai Bom L R 208 - 52 I C 8 , Kesserbai v. 
Valab 4 B 188, 198 ; Lakshmi v Dada 4 B 210, 214 , Vinayak v Luxmt- 
bal, 1 Bom H. C 1 18, appeal to P C 9 M LA 516 

(с) Tnkam * Natha, 36 B 120 13 Bom. L R, 853 12 I C 359 
(d\ Ghunaji v. Tulsi, 1925 N 98 

(e) Bhikya v P bu, 32 B 562 . 10 Bom L R 
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in Madras on the ground that as the Preceptor and the like 
succeed, “if there be no relations of the deceased” *vq*n*i 
WTf(/) therefore by implication female relations must succeed 
before the Preceptor and the like. Accordingly son’s 
daughter, (g) daughter’s daughter, (/*) sister, and father’s sister 
(*) have been held heirs and bandhus. 

The Allahabad High Court — also adopted and followed 
the above view of the Madras High Court, and held that m 
the absence of preferential male heirs, a daughter’s daughter 
is heir to her maternal grandfather, (j ) 

But it has subsequently been held by the said Court that 
women, not expressly enumerated as heirs, cannot inherit 
accordingly, a son’s or a daughter’s daughter is held to be no 
heir to the grandfather, (k) This view has also been upheld 
in the Panjab ( l ) 

(/) Mit 2,7,1 (g) Nallanna v Ponnal, 14 M 149 1 MLJ 149 

(A) Kamappa v Arumtigath 17 M 182 4MLJ 30, See Kishen v Shib, 25 
I C C97 77 P R >9*4 

(1) Narasimma v Mangammal, 13 M 10 

(/) Bansidhar v Ganeshi, 22 A 338 20 A W N 107 see Act II of 1929, ante 
PP 563, 5C7 

(A) Nanhi v Gauti, 28 A 187 » A L J 654 , Jagannath v Champa, 28 A 
307 3 A I. J 87 see Act II of 1929, ante pp 563, 567 
(l) Malan v Jewan, 32 1 C 9K5 47 P W R 1916 but see ante pp 563, 5C7 
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CHAPTER VII. 

RE-UNION UNDER BOTH SCHOOLS 
See. 1-OBIQINAL TESTS 

? I (a) Vfl, ftcTTt, WcTT^m, I 

cTcfBcT', ifaW., firm:, HJTflWTfT^. II 
^nfinr: i 

WlfelW ftRj. II 

*mrw*:— 11 

(b) HT«ramfiT^*rrf<;<»rt ffawrfn** i 

ii 

— x, ?^ c ii 

<«) 

'snefst *f ^ i 
^€l, vnv^lff uif 1 
^n^TcT 5tr.?r«n^i 11 

*TT**m.— l^-^o II 

1 (i) lhc liwfuliy wedded wife, and the diughters also, both parents, 
brothers likewise, their sons, gentiles (or agnates), cognites, a pupil, fellow- 
students, on f iilure of the first among those, the next in order is heir to the 
estate left by one who has dep irted for heaven without leaving male issue , 
this rule extends to ill rastes - Y.ijn ivdkya, 11, 136-7 

Cb) I he heirs to the estate of a btahmachart or life long student, an yati 
or ascetic or religious mendu ant, and a vdna/ias/ka or hermit are respec- 
tively, the preceptor, a virtuous pupil, and a religious brother residing in the 

same holy place —Yajnavalkya, h, 138 

(t) But of a re united (co-heir) , a rc-umted (co heir) shall keep the share 
when he is deceased, or deliver it if he is born ("in the shape of a son), but 
of a uterine brother, uterine brother shall keep the share, or deliver it (to his 
son) if (he is) born (in the shape of a son) , but a re-united half brother may 
take the property, not a half brother (not re-united) , also a (brother) united 
(through uteius, te, a full brother) though not re-united may take, not the 
united, (jit, re- united) half brother alone — Ynjnavalkya, If, 139 140 

These two slokas are differently construed by different commentators 
see Viramitrodaya, Chapter IV. 

^ 1 *: 31T. fan war Sfacf: i 

^ 11 H 

2 He who having been separated dwells together again through affection, 
with the father, a brother, or a paternal uhcle ib called re united with him — 
Vrihaspati, 
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* I yrd'HlfM 531 ?^»TT% f%i\ ^t*Hr(T 

«lf WT IT | Wf || 

3 The wealth of a person who departs for heaven leaving no male issue, Sankha on 

goes to the brothers, in their default, let the parents take, or the senior order of 
wife -Sankha succession 

» I *TT NW HfMt bt g ?reft^r ^*^*1 1 

^rT**rer ^ 11 11 

4 But if there be a sister of his (1 e , of the re-united person), shi ls p t ^ 
entitled to get a share of it, this is the 1 iw regarding the estate of » person sister 
destitude of issue, also destitude of the wife and the father — Vrihaspati 

*. 1 *p?ts*nr^»rnjhB ' % wTrjPti'pncr* 1 

fffWT^TTT ^[STcf II I 

5 If the deceased le ive no issue, nor wife, nor brother, nor father, nor Vnhaspati 

mother, then all the sapnnias shall divide his property agreeably to shares (1 e t on order of 
in the order of proximitv) - Vrihaspati succession 

Sec 2-RE-UNI01T UNDER MIT AES EAR A 

Sub Sec 1— GENERAL DISCUSSION 
What is re-union —If two or more parcener's after parti- 
tion agree to annul the partition, and to live together jointly 
as. before, and make a junction of their property with the 
stipulation based on affection, that what is mine 1$ thine and 
what is thine is mine, then they are called re-united and their 
status, re-union. Mere living together (a) in one residence 
without junction of estate is not re-union (if) Intention to re- 
unite ( c ) or that there was re*union, ( d ) must be proved like 
any other fact ( e ) showing that the parties intended to alter 
their status with all its incidents (/) The facts that some 
of the members lived together in a house or carried on a joint 
business or paid revenues to the Government jointly do not 
prove such re-union (g) But it is held, a minor son contin- 

(a) Rat G ijundir v Ru Hanhar, 12 C W N G87 

(t) Rusi v Sunder, 37 C 703 6 I C 44 « , G0p.1l v Kenaratti, 7 W R 15 , 

(c) Jatti v Banwan, 30 I A 192 , Balabix v Rukhmabai, 30 C 725 30 I A. > 

130 7 C W N G42 , 37 C 703 , Kunwar v Moti, 17C WN 453 P C 

(d) Jag Prasad v Singari, 29 CWN 941 49 M L J 162 2780m LR 760 
23ALJ 97 85 I.C 122 1925 P C 93 , Palam Annaml v Muthumalialia, 

48M 254 48 MLJ 83 29 CWN 846, Nil v Jai, 60 1 C 6 g 6 (L), 

Sadananda v Baikuntha, G 3 I C 833 |P ) 

(g) Babu v Gokuldas, 1928 M 1064 

(f) Rajagopala v Veeraperumal, 1927 M 792 

(g) Jag Prasad v Singari, see above , Kundan v Raja, 1929 A, 513 , Raghunafh 
v, lamunabai, 1929 N. 362, but see Vasudeva v. Sakaram, 1928 M, 412, 



$82 


RE-UNION 


[C. VII, S. 2 , SS. i 


Deed 


Ora! 


Re-union 

person*], 


thur heirs 
c innot cl um 
advant ige, 


p irties to 
partition can 
i e-unite, 


ing to live joint with his father even after attaining majority 
and conducting his business, can press that there was 
re-uni on (Ji) It is also held that it may be inferred from the 
conduct of the parties and surrounding circumstances. (/) 

Re-union how effected —A re-union can be effected by 
oral agreement But if there is a registered deed by which 
partition was effected and thereafter there was a re-union by a 
written document, then it must be registered (j) An oral 
agieement of re-union followed by a division by a decree of a 
Court or by a registered deed, docs not seem to be inadmis- 
sible in evidence A re-union, between parties entitled to do 
so, cannot be said to be a tiansfer of immovable property, 
so as to be effected by a registered deed. 

Who can re-unite —It should be observed that the advan- 
tage derived from being re-united is a personal privilege 
which cannot be claimed by the sons of the re-united co- 
parccncis although living jointly , for, re-union pre-supposc> 
jointness and partition , hence, a re-united co-parcener is one 
who had been originally joint, then separated, and afterwards 
became re-united through affection with another co-sharer, by 
annulling the previous partition and mixing up their shares, 
and agreeing to live together as members of a joint family. 
Hence the very person who was joint at first, then separated 
and then agreed to annul the separation and to become joint 
over again, is to be understood by the term “re-umted”. This 
is what is laid down by the above text of Vrihaspati. (k) 
Suppose, for instance, three brothers forming members of a 
joint family, separate from each other, then two of them 
become 1 e-uni ted, subsequently each of them has a son born 
to him, then all the brothers die one after another, each 
leaving a son behind him, the two sons of the two re-united 
brothers continue to live joint, then one of them dies leaving 


( h ) Onkureshwar v Dushyant, 1925 0 56. 

(0 Gouri v Keshab, 1929 A 148 , Mendaii Nlirttihjai, 3 LllC, 320 , 
(j) Mahalakshliiainma v buryahjraValid, supra, 

(l; I ext No a. 
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the two first cousins with one of whom he lived jointly, while 
the other was separate; here the two first cousins living 
together cannot be called “re-united” hence both the surviving 
cousins are entitled to succeed to his estate according to the 
ordinary law of succession, the one living jointly with the 
deceased cannot claim preference, as he was not re-unrted (/ ) 

The view expressed above appears to be approved by the 
Judicial Committee in the case of Balabax v Rukmabai , (/«) in 
which it has been held (») that a re-union m estate properly 
so called can only take place between persons who were 
parties to the original partition. Their Lordships refer to the 
text of Vrihaspati cited in the Mitakshara Lh 2, Sec. 9, as 
supporting that proposition. 

According to Mitakdiara. — The Mitakshara appeal s to 
limit re-union to the relations mentioned in that text of 
Vrihaspati, while the text of Yajnavalkya appears to be 
predicate it of all relations that may be paitics to partion 
The latter view is maintained m the Viramitrodaya, Vnhas- 
pati’s text being taken as illustrative. The order of succession 
applicable to the estate of a re-united person, as given below, is 
not found in its entirety in the Mit&kshar^, but is laid 
down in the Viramitrodaya which is held by the Judicial 
Committee to be declaratory of the law of the Benares 
School. {0) The Calcutta High Court (p) has held that 
“according to the Mitikshari re-union is restricted to three 
classes of cases, namely, (1) between father and son, (2) 
between brothers and (3) between paternal uncle and nephews”. 
The Patna ( q ) and the Lahore (r) High Courts hold the 
same view. It has further been added by the learned 
judges of the Calcutta High Court that “we are aware of no 
authority for the proposition that the Viramitrodaya supersedes 


(/) But see tontra, Abhai v Mangal, 19 C 634 

(m) 30 1 A 130 

(n) step 531-532 ante 

(O) Gmdhan Lall v. Bengal Government, 12 M I A 448 

(P) Basanta v Jogendra, 33 c 37 1 > 375 
(f) Pan Kner v Ram, 1929 P 353 
(r) Hira v Manglan, 1928 L 1??. 
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the Mit&kshad, except in places where the former is accepted 
as the binding authority”. Their Lordships referred to the 
observation of the Judicial Committee in the case of 
Bhagwandeen Dooby v Mayna Bibee (/) So it has been 
held in that case that there cannot be a re-union between two 


Why re-union 
personal 


Onus 


Effect 


wife, daughter 
her son post- 
poned, 


brother pre- 
ferred to 
parents 


first cousins 

There is also a good reason for considering the privilege 
to be personal and not heritable, for instance, two of three 
brothers may like each other and dislike the third, so they 
come to a partition and then the two become re-united Now 
it is quite possible that each of the two brothers who dislike 
the third, may love his children in the same manner as the 
children of his reunited brother Therefore the attachment 
being personal the preference also should be of the same 
character. 

Onus —The presumption is that the members of a Hindu 
family are joint unless the contrary is proved ( t ) But when 
a joint family is proved to have separated, the burden of 
proof is on him who alleges re-union. ( u ) 

Effect of re-union —It is worthy of remark that when a 
member of a joint family, re-unites with another member after 
partition, it shows that he does not repose much confidence 
in his wife, nor does he feel love and affection towards his 
daughter and her son, if he has any , for, the effect of re-union 
is to postpone the wife, the daughter and the daughter’s son 
to a few of the agnatic relations. The legal incident of re- 
union again, that a brother succeeds in preference even to the 
parents shows that nearness of relationship is not the criterion 
of preference , but at the same time it shows that while the 
preference assigned to a brother cannot but be agreeable to 
the parents, it appears to be based on natural love and affec- 
tion, as it excludes other remoter re-united relations such as 
the uncle or the nephew. 


(s) n MIA 488, 507 
(0 See ante pp 545-546 

(u) Mahalakshmamma v Suryananyana, 51 M 979 . 1928 M 1113, Kuncjah 
v, Ray, 1929 A 513 see ante p 545 
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^guvivorship among re-united-A great deal of mis- Survivorship 
conception appears to prevail on the subject of re-union ; it js 
difficult for one who has no access to the original treatises, to 
clearly understand the law of rc-union which seems to be 
arbitrary in character. 

It is thought by some that survivorship applies to the 
^estate of re-united co-parcencrs. (?/) But this is evidently a 
mistake, for, theie cannot be any doubt that a re-united half- 
brouiei, and a full-brother not le-united but remaining 
separate, succeed jointly to the estate of a re-united co- 
parcener , nor can there be any doubt that a separated fuli- 
brother of a person who became rc-unitcd with the paicnts 
, or the paternal uncle, is entitled to succeed to that person’s 
estate in preference to the paicnts or the paternal uncle who 
became re-united with him. Hence, it is clear that by re- 
union there is merely a mixture of the shares of those for- does not 
ming it, but the unity of their titles is not effected thereby, and apply » 
so- they become tenants-in-common having community of inte- 
rest, but not joint-tenants having the benefit of survivorship. 

It is held, however, that the rc-united members of a but held to 
Mithkshari family are net tenants-in-common but are co- appIy ' 
parceners with right of survivorship inter se, and the son 
of a re-united member will himself be a member re-united with 
the others, (v) 

Sub-Sac u-ORDER OF SUCCESSION 

According to the Mitiksharh School, the circumstance of 
two pr more co-parceneis Lctng re-united, after separation 
from others by pai tition, modifier the order of succession to 
some extent. 

The variation in the order of succession of a re-united 
person on principles such as suivivorship, or proximity of 
relationship, on which is founded the devolution of the estate 
pf one who is joint or separate respectively. 

Unlike ordinary mode — The order of succession appli- 
cable to the estate of a re-united person is entirely based on 

(u) Sham v Court, 20 W R , 197 , ja'-.oda v Sheo, 17 C y] 

(t>) Knstrya v UenVatramayya, 19MLJ 723, Samudrahv Samudraia, 

165 19 M I J 710 
H L 74 
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' the above texts and a few others repeating the same thing , 
which are construed by the Benares School to lay down an 
order different from the ordinary one From the Mit&kshar& 
and the Viramitrodaya, is deduced the following, noticing, 
however the case-law on the subject — 

1-3. Son, grandson and great-grandson — inherit as 
in the ordinary case of succession, whether they are separated 
or rc-umtcd. A son who is re-united cannot claim preference 
to another who lemains separate But it has been held in 
some places that according to the Mitakshara, a re-united son 
has a preferential right of inheritance to one who remains 
separate, (zc>) The Madras High Court m a case in which the 
point did not arise went beyond the scope of the appeal 
and held that '‘the rule being as above stated in the case 
of re-united son there can be hesitation in applying the 
"same rule in the case of sons who have never separated.” (r) 
It is needles to point out that the learned judges have entire- 
ly lost sight of the great difference between undivided member 
and re-united member , in the former case there was no 
severance of status whereas in the latter there was severance, 
but by express agreement they lc-umtcd In the former 
case, according to their Lordships, the pi mciple of survivor- 
ship applies, whereas in the latter, altered order of succession 
is expressly provided for in the texts. Their Lordships have 
held that survivoiship applies to those who have not separated 
at the time when one member severs, and at the same time 
they have held that these members are to* be deemed re-united. 
Both these principles cannot be applicable inasmuch as there 
are express provisions for succession m the case of re-union. 

Because the above text of Yajnavalkya, (y) containing 
the rule giving preference to a re-united co-parcener, forms 
an exception to the rule contained in the text («) relating to 
the order of succession , and as the rule applies to the estate 
of a person destitute of male issue , therefore the rule itself 


(w) Fakirappa v Yellapba, 22 B 101, 104 , Yenkar Dharma, 21 I C 5971 9 
N L R 150 (x> Nana v Ramchandra. 32 M 377, 382-383, 

(y) No 1 (c) (a) No 1 (a). 
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does not apply to the male issue , hence, the exception also, 
to the rule, cannot apply to the male issue who are therefore 
entitled to inherit per stirpes whether re-united or not Fn-, 
separation or re-union of father and son depends on the 
disagreement or agreement of the female members, and not 
on the father’s affection or on its absence. 

4. Re-united whole brother. 

6. A Re-united half-brother, and a separated full 
brother jointly succeed , in default of the one, the other takes 
the whole {a) 

6. Re-united mother 

7. Re-united father 

8 Any other re-united co parcener 

0. A half-brother not re-united with the deceased. 

10 The mother not re-united with the deceased. 

11 The father not re-united with the deceased. 

12. The widow. 

13. Daughter 

14. Daughter’s son. 

15. Sister. 

Subject to this modification, the succession goes to the 
sapindas, the samdnodakm , the bandhus and the rest, as in 
the ordinary order of succession, explained in Chapter VI. 

Soo 3-REUNION UNDER DAYABHA GA 

The above text of Y&jnavalkya is explained in the 
Dayabhaga to mean that when there is a competition between 
claimants of equal degree, then if any of them is re-united 
and the rest are not so, the re-united parcener will take the 
heritage to the exclusion of those who are not so. According 
to the Dayabhaga, the above texts do not lay down a different 
order of succession applicable to the estate of a re-united 
co-parcener. ( b ) 

The above text of Vrihaspati is explained in the Daya- 
bh&ga(c) to curtail the operation of the rule of preference on 
account of re-union, by limiting it to the thiec sets of relations 


(a) Mathura v Bindra, 1930 O 136 (relying on this order, separated whole 
^rpther is preferred to re-united father ) 

W D B xi, v, io-ii and 38-39 (t) Ch xh, § §3-4 
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mentioned therein, namely, father and son, brothers, and untite' 
and nephew 

So that accoiding to the Dayabhaga, if the claimants for 
inheritance be either two or more sons, ( d) or brothers, or 
paternal uncles, or fraternal nephews, and any one of each of 
these sets of heirs be re-united, then he is to be preferred *to 
anothei of that set, who is not rc-unitcd But if the deceas- 
ed was re-united with any other lelations than the four 
mentioned in Vrihaspati’s text, then the legal incident of 
preference for re-umon docs not apply to them , such rela- 
tions whether rc-unitcd or not, are entitled to succeed 
together. 

The case law— appears to modify the law of rc-union as 
laid down in the DayabhAga, by h ilding that the privilege 
extends to the sons of the brothers who became actually re- 
united ( e ) In the last case Justice Ghosh examined all the 
passages of the Dayabhaga bearing on the subject of re- 
union , and the learned judge while holding that there cannot 
be a re. union between two agnatic first cousins so as to be 
attended with the legal incident of prefetence, thought him- 
self constiamed to follow the previous decisions and hold 
that the son of a rc-unitcd brothet is entitled to perfcrence to 
the son of a separated bi other, although the former was not 
re-united n the legal sense 

But it should be remat ked that if the separated brother 
had been alive, he would undoubtedly have, succeeded in 
preference to the re-united bi other’s son , for, 1 e-union gives 
preference, only when the claimants are of the same degree. 

The previous decisions, howevci , appear to be overruled 
by the recent case of Balcibux v Ritkmabai, (/ jalready 
noticed (g) in which the Jiidrcia 1 Committee has enunciated 
the right view of the law of re-umon 

Justice Mitt a, howevei, has in a subsequent case got lound 
this decision, and practically followed the cuncnt of decisions 


(d\ 'In this connection see Marndayi v Doraisami, JO M 348, 352 
(e) I Hyde, 214, Tara Chand v Puduni,5WR 249; Kasabram v Nandkishor 
3 BX R A C J 7 , Abhai v Mangal, 19 C 344 
CO 3 ° I- A 133 (g) Ante pp 531-532,583. 
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of the Calcutta High Court, noticed above, by holding that a 
nephew whose father was re-united and who wa «, in conse- 
quence, living, after his father’s death, jointly with hi- fathei’s 
re-united brother, was entitled to inherit his estate in 
preference to a separated nephew who was the son of his 
separated brother. (^1) 

The principle enunciated is, that a blind adhcience to re *t>°ns for 

thib view 

the aoctrme of spiritual benefit is not rcabonable, nor 
supported by the D&yabhaga itself , and that doctrine should 
not, therefore, be deemed to be the only guide for the deci- 
sion of disputed questions even in the Bengal school but 
propinquity, jointness, and natural love and affection, and 
the like principles consistent with natuial justice should be 
considered and followed m deciding pnority in the order 
of succession , the Mitakshara also affoids a guide and should 
be followed, where the D&yabhaga is silent. 

(£l) Akhoy v Han, 35 C 721 12 C W N 5I1 
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Seo. 1-KITAESHABA AND DA7ABHAGA 


Mit followed The Mitakshai a— is universally respected and accepted 
silen? Daya " as ^ 1C highest and paramount authority, by all the schools 
except that of Bengal where it i s received also as of high 
authority yielding only to the Dayabhaga in those points' 
wheic they differ 7 he MitAkdiai k law should therefore be 
followed in Bengal where the DAyabhaga is silent. 
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Points of difference between Mitakshara and Daya- 
bhaga —The caidinal points of difference between the two 
schools aie as follows — 

r Hentage according to the Dayabhaga bears its 
proper sense and means property in which a person’s right 
arises by reason only of his relationship to the former owner, 
on the extinction of his light by natural death, or civil 
death such as degradation fiom caste for the commission of 
a heinous sin, or renunciation, and retirement from worldy 
affairs by the adoption of a religious ordci. (A) 

2. Right by birth is not admitted hence, heritage is 
in all cases obsti luted, and never unobstructed, (i) 

It should, however, be specially noticed that there is no 
difference at all between the two schools as to heirship 
which is founded on relationship only whoever therefore 
is heir under the MitaksharA school must be heir also under 
the Dayabhaga school , the order of succession only being 
different to a slight extent A blind adherence to the doctrine 
of spiritual benefit, introduced for the first time, by the founder 
of the Bengal school as one of the reasons, and a very strong 
one, pul forward by him in support of the change in the 
mode and order of devolution of inheritance among the 
relations recognised as heirs by both the schools, has misled 
the Judges of the Calcutta High Court in expressing an 
opinion as an obiter dictum, namely, that the sister’s daughter’s 


(h) Ch i, paras, 5, 31-34 See ante p 87 
(1; See ante p 336 
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son is not an heir in the Bengal school upon the ground of 
his incapacity- to confer spiritual benefit (_/) The learned 
Judges failed to understand that the doctrine may be rightly 
held to be a key to the order of succession, but not to 
inheritance , for, if that wue so, no samanodaka could 
succeed as heir m the Bengal school. 

3. Two or more persons jointly inheriting property 
become tenants-m-common, and not joint-tenants in any 
case, (h) 

4. The Dayabhliga doctrine of the co-heir’s tenure of 
joint heritage is, that each co-parcener’s right extends to a 
fractional portion only of the inherited property, in other 
words, to that fractional share which should be allotted to 
him if there were an immediate partition made. Hence it 
differs from that of the Mititksharii, according to which the 
right of each co-heir extends to the whole of the property. (/) 

5. The legal incidents deduced from this doctrine are, 
that a co-sharer can alienate his share without the consent of 
the rest,(w) and that survivoiship cannot apply to the undivi- 
ded share of a co-heir, 

6. Part'tnn accordingly means, manifesting or making 
known that unknown and unascertained fractional share, in 
which alone the heritable right of co-sharers arose when the 
succession fell in, and which was undetermined during the 
joint state. («) It is concisely stated to be “splitting up of 
joint possession and assigning specific portions of the propeity 
to the several co-parceners." (p) 

It should, however, be observed that community of interest 
is the common feature of joint families m both the schools. 
But m Bengal the titles of co-hens being distinct the meie 
definement of shares by numerical division would not amount 
to partition as under the Mitiikshaiii, according to which 
co-parceners have one common title , they are, therefore, 
deemed joint-tenants m the one school, and tenants-m- 
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(j) Krishna V Govt , 12 C W N 453 

(l) D B Ch. 1, para 7 

(m) D B , 11, 27, 

(0) Ganga Sagar, In the matter of, 33 C W N 1190, 1192 


J) Ante f 88 
(tt) D B , 1 , 8-9 
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common in the other Hence ascertainment of shares th^t 
are well defined from the commencement of title, would net 
amount to partition under the Dayabhitga, the real testjheing 
the cessation of the community of interest . intentiqn 
separate must otherwise be proved (p) 

7 As regards ancestral property, a son does notacqivue 
an equal right during the father’s life, so as to compel the 
father to make a partition of it against his will, (4) 
of ancestral property can take place during the father’s, We 
only by his desire, and after the mother is past child-bearing. 
(r) On partition of ancestral pi operty the father js-entWed 
to two shares, and not to a share equal to that pf a son ,as 
under the Mitakhshara , but he cannot claim mpret than a 
double share, (.r) 

But the father cannot alienate ancestral immoy^ahle 
property, ( t ) excepting a small part, («) nor a cprr-ody, {v) 
He is competent to alienate the ancestral immoveable 
property only for the support of the family and not other- 
wise. ( w ) 

Nor can the father make an unequal distribution of the 
ancestral property among his sons, (x) 

The father’s estate in the ancestial immoveable property 
therefore, is similar to the widow’s estate in the husband’s 
property 

Although a son cannot demand partition of the ancestral 
property as against the father, he is certainly entitled- to 
maintenance out of the same, (y) 

8. The father making a partition of the ancestral , proper ty 
during his life is entitled to a moiety of a son’s self-apquired 
property, and two shares of any property acquired by a spn 
with slight aid from the family funds, but principally through 
his personal exertion, that son getting two shares and -the re*»t 
one share each. (7) 


(P) Bata v Gopal, 5 C 
(r) D B , 11, 7 
(#) D B, 11, 24 
(x) D B , n, 7 6. 


L J 417 

(s) D B, n, 20,35-77 
lv) D B , 11, 25 
(y) D B , 11, 23 


(g) D B , 11, 8 

(t) D B, ii,< 23. 
(w) D B ,h, 26 
00 D B , 1J7 65-72, 
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9. The father may make an unequal distnbution of his 
self-acquired property among his sons, and retain as much 
as he chooses of such property, but not of anccstial 
property. («) 

Dayabhaga law changed, how ?— While dealing with 
the texts ( b ) upon the authority of which the MitAkshara 
maintains the co-equal right of father and son in ancestral 
property, Jlmutavahana says that the intention of those texts 
is not to declare father and son joint owners so as to make 
their shares equal on partition, or to entitle a son to acquire 
equal right to ancestral property during the fathei’s will , but 
the intention is that a grandson becomes entitled to a 
predeceased son’s right, and that the father is not entitled to 
make an unequal distribution of such propeity among his 
sons, nor to alienate ancestral immoveable property except 
for the support of the family, and although he maintains 
that the father is entitled to two shares out of the ancestial 
pioperty, if a partition be made by him, yet he admits that 
he is not entitled to take more than a double shaic out of 
the ancestral property. 

. From what he says it is cleai that the father is not 
absolute owner of the ancestral immoveable property : he 
is not entitled to take more than a double share on partition, 
and in other respects his right therein resembles the light 
of the Hindu widow in the husband’s estate It is also clear 
that the sons and their wives and childicn arc entitled to 
maintenance from the ancestral property which is declared 
the hereditaiy source of the maintenance of male descendants 
and their family, and therefore inalienable except for their 
maintenance, (c) 

Jlmutavahana then conti overts the MitaksharA doctnne 
of incapacity of a co-parcener to alienate his undivided share 
without the consent of the other membcis of the joint family, 
and maintains that he is competent to deal with his share 
according to his pleasure without reference to his co-parceners, 
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(«0 D B , 74 76. 
(c) D B, 11, 22-35 
H L — 75 


'b) Set ante p 314. 
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if he is otherwise authorized so to do. (d) The text requiring 
the consent of co-sharers is according to him, intended to 
prohibit transfers to a person of bad character the introduction 
of whom as a co-sharer would put the other members of the 
family to difficulty , it is not intended to invalidate an 
alienation. (<?) 

He then maintains that the father may transfer his self- 
acquired pioperty in any way he pleases, without the con- 
cuirencc of his sons, notwithstanding a text of law to the 
Contrary, which must be construed to impose a moral duty, 
and not a legal restriction so as to invalidate an alienation 
actually made by the father , for, the nature of the father’s 
absolute ownership in his self-acquired property, — or the 
capacity to deal with such property according to his pleasure, 
which is the legal incident of ownership, — cannot be altered 
by e\cn a hundied texts like the one prohibiting alienation 
Without the son’s consent. (/) 

Herein the author of the Dayabhaga is said to lay down 
the doctrine of Factum valet (g) 

By an improper extension of this doctrine of Factum 
valet our couits of justice have come to the conclusion that 
the father is the abs'olute ownei of the ancestral property, so 
that there is no distinction between a father’s self-acquired 
and ancestral property as regards his right of disposing of 
the same either by an act inter vivos or by a Will, and that 
a son has no right except that of maintenance. (It) 

The process of reasoning by which this conclusion is 
arrived at, appears to be, that as the sons have no right to 
enforce partition of ancestral property, therefore they have 
no right to the property which is accordingly vested absolutely 
in the father , the father therefore is the owner of the property, 
and as such has the capacity to deal with the property 
according to his pleasure , and this capacity cannot be altered 
by the text restricting his power of alienation. 

(rf) D B, ii, 27 
(e) D B , 11, 28. 

(/) D B 11, 29-30 
(g) See supra ,p 19 
(t\ Fagoie v Tagore, 18 \V R 359, 
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But this argument is fallacious , for it might as well be 
argued that a reversioner has no right to the property 
inherited from her husband by a Hindu widow du mg her 
life , the estate is absolutely vested in her, no pait of it being 
vested in any body else , therefore she has the capacity to 
deal with it according to her pleasure , and this capacity 
cannot be altered by the texts restraining her from alienating 
the same. 

The two cases are exactly parallel , there is no difference 
between them in principle, and the error has been induced 
by not bearing in mind the broad distinction between self- 
acquired property and inherited property , in the latter case 
the nature of the right taken by an heir is defined and limited 
by the passsages of the law of inheritance conferring such 
right. As regards the ownership of self-acquired property, 
Its nature and character can by no means be affected by the 
existence or non-existence of a son. But as regards inherited 
pioperty, the restrictions and limitations on the father’s 
power of disposal are of the same character as those imposed 
on the widow. 

Seo 2 -PATHS B AND SON 

Th« textsj on ancestral property— cited in the second chapter of the 
DAyabhagA in which ancestral property is dealt with, and the authors 
explanatory comments on them show that the father takes only a qualified and 
not an absolute estate in the same They are as follows,— 

1 1 Pnumlqmi fardit *t era 

fig; nN ft n 

l. "Whatever land is acquired by the father’s f tther, or a corrody or a 
chattel , therein the ownership of father and son is same ” — YAjnavalkya. 

The author of the DkyibhAga after having endeavoured to explain away 
this text, interprets it to intend that the father is not entitled to make an 
unequal distribution of ancestral property, as he can of his self-acquired 
property, (t) as appears from the following text cf Vishnu, — 

Prqiva^l: *s*Tfas* ti 

2 “If a father separates his son from himself, his own will (regulates the 
distribution) in (respect of) his self-acquired property , but in the propert} 
inherited from the father’s father, the ownership of father and son is equal 11 


criticised. 
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The author h constrained to admit that a f ither ha* no right to maie an 
unequal distribution of such property, among his sons, because the owner- 
ship of father and son is equal. All that he maintains is, that these texts 
cannot be so construed as to mean that the father is entitled to the same 
share as a son, or that a son can enforce partition against his will (j) 

< i *fipjTffrcTrarT5rt * fterr ffv: i 

*r ften *r fakirs. ii' 

3 "Of the gems, pearls and cords the father is master of even all , 
but of the entire immoveable property neither the father nor the father’s 
father is so,”— Yhjniv dhya 

The author says that this text refcia to ancestral property , as the father's 
father is mentioned 

f he author maintains that according to this text, a father is incompetent to 
alunatc immoveable property, excepting a small portion provided taat such 
alienation is not incompatible with the maintenance of the family , the pro- 
hibition applies also to a corrody and a slave , but he can alienate the whole 
property, if the family cannot be supported without so doing (i) 

1 hen the author maintains that when a person is otherwise legally com 
petent to alien ite, as for leg il necessity affecting the family when the 
property is ancestral, ind according to his pleasure when it is his self- 
acquired, the texts requiring consent of the co-parceners in the former case, 
and of the sons in the latter, should be held to impose only a moral obliga- 
tion, but not to invalidate an alienation actually made without such 
consent j because the nature of a thing cannot be altered by a hundred such texts 
as those requiring consent of other persons by "thing * is meant capacity 
to alienate (7) 

a I ^r^Hrir^PrcTr i i 

srrc i i 

4 "But at a partition made in his lifetime, the father may take a 
couple of share” Vrihaspati "The father making a partition may set 
apart two shares for himself” — Nfcrada 

The author cites these texts to support his position that the father Is 
entitled to a double share out of the ancestial property, if he chooses to 
separate himself from his sons (tn) 

The author then goes on adducing arguments in support of his position 
that the father is entitled to a double share not only out of the ancestral 
property,— (n) but also out of a son’s property acquired with the aid of 
family funds And he maintains that a father is entitled to a moiety of a 
son’s self-acquired property without such aid 
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In the course of the argument the following text of Vnhaspati is cited, - 

! i s*f **nr*f mj i 

^rrorTTrr ffa. n n f* n 

5 "In property acquired by the paternal gr indfather, immoveable likewise 
moveable, the parcenership of father and son is declared same” Vnhaspati 

The author says the meaning of this text is not that the shares (of fither 
and sonj must be equal, but that the parcenership is same / e , equal, so the 
father cannot make an unequal distribution at his pleasure as in his self 
acquired property (o) 

Then the author again cites the above text of Vishnu (/) and explains it 
thus,— 

"The meaning of this text is, — In the c sc of his self-acqmrcd property 
whatever the father desires to reserve whether a moiety or two shares or 
three, all that is permitted to him by the law, but not so also in the amestrat 
property ” (q) 

After referring to other arguments (r) the author sets forth his conclusion 
thus,— 

"Therefore the meaning of the texts is, that a f ither himself miy take a 
double share of the property descended to him in the regular course of 
Inheritance from the paternal ancestors, a9 well as of the property acquired 
by a son he is not entitled to more than taro shatts even if dtsnous. But of his 
self-acquired property he may take as much as he pleases ” (s) 

It is difficult to understand how after a persual of the above passages of 
the DhyabhagA, specially the last, Can it reasonably be said that there is 
no distinction between the ancestral and self acquired properties in Bcngi] 
as regards the father’s power of disposal over the same 

The author of the D.tyibhliga, has, notwithstanding his ende»\our to 
explain away the texts which declare equ il ownership of father ind son in 
ancestral property and to indicate at one pi ice that the ownership thereof 
is exclusively vested in the father, has, however, been constrained, by reason 
of the above texts, to admit so aae right of sons therein, by virtue of which 
the father’s right is qualified, to such an extent that he can neither alienate 
nor make unequal distribution according to his pleasure, nor appropriate 
absolutely more than two shares. All this is abundantly clear from the above 
passages 

It is inexplicable how m 1831 long after the public ltion of Colebrooke’s 
translation of the D^yabhagi the Judges of the Suddcr Dewany could return 
to the Supreme Court the following certificate, — 

“On mature consideration of the point-, rcfeircd to us, we 
are unanimously of opinion that the only dorctinc that can be 
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held by the Sadder Dewany Adawlut, consent!, with *, 
decisions o< the Court and the customs and usages of the 
people, is, that a Hindu, who has sons, can sell, or pledge 
without their consent, immoveable ancestral proper y, si m 
in the province of Bengal, and that without the consent Of 
the sons, he can, by will, prevent, alter or affect their succes- 
sion to such property " (/) 

We are not aware what evidence there was of the customs and usages of 
ihe people, referred to b> the Judges But the people of this country strena- 
ciously adhere to their customs and usages, and they are still found to 
believe that there is i distinction between ancestral and self-acquired pro- 
perties as regards father’s power of alienation, such as is apparent from the 
Dty ibhig\ itself, and that is conducive to the welfare and well-being cf their 
society, notwithstanding the contrarj view of the Courts 

But it must be borne in mind that the above view pro- 
pounded by the Judge of the Sudder Dewany has since been 
accepted and followed, and is now the law on the subject in 
the Courts of Justice. 

Hardship when old father merged in yonngiwlfe —Whatever may be 
the theoretical view of the father's and the son’s right, practically there is 
no distinction between a MltSkshara ar.d a Dayabhaga joint family as regards 
the actual enjoyment of the family property by sons As a man cannot have 
ft better friend than his own father, the above change of law does not pre- 
judicially affect sons in Bengal in the majority of cases. But there are a few 
instances in which a great wrong is done to sons by fathers under the un- 
due influence of their young wives, to prevent which the restriction on the 
father’s power over ancestral property is imposed by Hindu law which the 
Courts of Justice ought to enforce in order to remedy the gross iniquity un- 
justly perpetrated by uxorious fathers on their innocent sons 

It is worthy of remark that whatever view of Hindu law may be taken by 
the Courts of justice, the people are governed by their old customs, habits 
and manners It is a notorious fact that Hindus are still married by their 
fathers, at a time when they cannot, and do not, earn their own mainte- 
nance, and that the family property is looked upon as the hereditary source 
of the maintenance of the sons and their wives and children It sometimes 
happens that the first wife of a man dies after presenting him several sons, 
the man then marries a girl of tender age, as grown-up maidens are rare 
among Hindus The children by the deceased wife look upon their step- 
mother with jealousy, and presuming upon the unusual affection naturally 
felt and shown by the father for his deceased wife’s children, as he is to 
them both father and mother, they do sometimes illtreat and even insult 
her, when she is young This ill treatment and insult make deep impression 
on her young mind, and she takes her revenge when she has by her charms 


(0 Mayne § 372 
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of youth gained complete influence and ascendency over her husbtr-d who 
must be considerably older than herself,— by alienating the heart . her hus- 
band from them, more especially if she has herself become mother or children 
And all this ultimately results in a deed or a Will whereby the sons by the 
deceased wife are either disinherited or cut off with a trifle As this iniquity 
is the consequence af the erroneous view of the Dayabhaga law, the Courts 
of justice are called upon to remove the mischief introduced by them, which 
they may very easily and justly do, by setting aside the perpetration of the 
Iniquity by declaring the transaction invalid on the ground of the same 
being in excess of the father’s power over ancestral property, ind also on 
the ground of undue influence, whuh is usually exercised by wives over 
husbands considerably older than themselves, and of whuh a typical instince 
is, according to popular notion, depicted by the great Hindu bard Valmiki 
in the well-known Kamayana. The exile of Prince Rama, the eldest and 
beloved son by the senior wife, to live in forests like an ascetic for a period 
of fourteen years, was ordered by his father, the King Dasiratha, at the 
instance of a junior wife, although his love for prince Rami was so great 
that he died of the grief of the separation from th it prince who in obedience 
to his f ither’s desire did piously and cheerfully leave the palace, the ins- 
tant he was informed of it, and went away for carrying it out is a filial 
duty And the reason assigned for this extraordinary c oduct of the king is 
imagined to be, that is love for the prince was equal to that of life, but he 
loved the prince's stepmother the younger queen mere than his own life. This 
is embodied in the following popular maxim- 
al**! ht4t i 

which means,— "An old man's young wife is dearer to him th in even his 
own life " 

Although the prince’s exile and the king's deith were reall> due to the 
king's high sense of moral obligation for the fulfilment of a promise |which 
had been made by him to grant two requests of the queen as a reward for 
her valuable services during his illness, and present a high ideal of the 
sacredness of promises, yet the popular estimate of the king’s conduct is 
the effect of what is usually observed in practice, namely, the’permcious 
influence of young wives over their old husbands 

If the Courts of justice do, havingjregard to the character of the people, 
take this undoubted undue influence as undue influence in the legal sense, 
they would certainly do justice in many hard cases owing their origin to a 
misapprehension of the law, which appears to have been caused by Cole- 
brooke’s mis-translation of some passages of the Dayabhaga, bearing on the 
subject 

NOTE 

It is surprising as to how the Sudder Dewany Judges cou!d t after perusal 
of the second chapter of |the D&yabhliga, give the certificate C ted at p 597 
suprm Probably It owed its origin to Colebrooke's mis-translation of some 
passages such as the following — 
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«T BWfcf H Dayabhnga, n, 45 - 

of which the following is literal translation, — "Hence when thus by the afoie- 
said reasoning even the eldest brother is entitled to two shares of the father's 
estate (at a partition between brothers) why should not then the father 
—who is the progenitor (of his sons), who is competent to give, sell or 
abandon ('his sons', who is the root of the (son's) connexion with the fither's 
f ither’s property, and who is (as such) highly venerible, — be entitled to two 
shares of his own fither’s weilth (at a partition between himself and hig 
sono) 1 '” 

The words within the parentheses are not in the original, 

The followmgis Colebrookt’s transl ition of the above passage, — "By the 
reasoning thus set forth, if the cldtr brother h ive two shades of the father's 
estate, how should the highly vener able f ither being the natural parent of the 
brothers and competent to sell, give or abandon Ihep.ofeity, ind being the 
root of all connection with the grandfather’s estate, be not entitled, in like 
circumstances, to a double portion of his own f ithcr's estate?" 

1 he ltilici/ed wo-ds are not in the original The interpolation of the 
words "the p/ope/ty" is erronrous and renders the pissage contradictory to 
what has been lud down bv the author in the preceding paragnphs 20-25 In 
fact, the argument itself, put forward in the passage, would be ridiculous and 
a contradiction in teims according to Colebrooke's translation to s iy that 
the father c in alien ite the property iccording to lus pleasure, and to argue 
that he is entitled to a double shire, would be simply absurd Ihe author 
really meins whit is declared by V isishtha in the text cited at p 187 ante, 
namely, th it the f ither is competent to give, sell or disown his sons, and not 
the ancestral property By this erroneous tr inflation, the Judges were misled 
into thinking th it the f ither is competent to alien i te ancestral property 
according to his pleasure, as is stated by them in the Certificate, a proposition 
not dreamed by the author of the DAyabhaga 

Sec. 3-NATUftE OF JOINT FAMILY 

Joint family in Bengal —Although the joint family 
system which is the normal condition of Hindu society, 
prevails in Bengal in the same manner as in other provinces, 
and although the real difference between the two schools with 
respect to ancestral property, is, that the author of the 
DAyabhAga, with a view to pievent the giowth of dis- 
position of obedience in sons, deprived the sons of the right of enforcing 
father in & & 

joint family, partition against the father s will, and further provided two 

shares for the father in case he made a partition during his 
life, while at the same time the author deprived the father of 
the power of capriciously and whimsically doing any injustice 
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to the sons by declaring him incompetent to alienate, or to 
make unequal distribution of, the ancestral property, or to 
take more than a double share on partition , yet, according to 
the view taken by the Courts of justice with respect to 
ancestral property, there cannot be a real joint family consist- 
ing of father and sons during the father’s life-time, inasmuch 
as joint property which is the essence of the conception of 
joint family, would be wanting to make them joint (V) Nor 
can there be, according to the modern view, a real partition 
during the father’s life , for, it must now mean neither more 
nor less than a gift of the property by the father to his sons ( v ) 

So the position of affairs has become anomalous, owing 
to the divergence between actual practice and legal theoi y. 
But the evil consequences that might otherwise arise, are in 
the majority of instances prevented by the natural love and 
affection of a father for his sons, the regard to which appears 
to have induced the Courts cf justice to confer on fathers 
rights not accorded to them by the commentaries on Hindu 
law 

But when a son acquires property with or without the aid 
of the family propeity, then a father and his sons may be 
joint as regards such property For, the father is, according 
to the D.'iyabhaga, entitled to a moiety of his son’s acquisi- 
tions even when made without any aid of the family property, 
and two shares of such property when acquired with the aid 
of his estate, the acquirer being entitled to two shares, and 
each of the other sons to one share. (ti>) The right of the 
other sons in the latter case is the same, whether partition is 
made during the lifetime of the father or after his death The 
latter rule can be accounted for only on the assumption of 
son’s interest in ancestral property of the family. But the 
Calcutta High Court, without referring to any authority, has 
made a sweeping remark, namely, “under the Dt\yabhiga there 
cannot be a joint family consisting of the father and the sons, 

(u) Gouranga v Mohendra, 46 C I. J 175 19 2 7 C 776 
Cv) See Sarada v Mahananda, 31 C 448 

(w) Lair Swarni, 13C W. N 1133 

(x) Gouranga v Mohendra, 46 C L J 175 1927 C 776, 

H, L ,— 76 
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because so long as the father is alive he is the master.” (V) And 
it is further held “The sons may acquire separate properties 
of their own , but they have no concern whatsoever with the 
joint family property if any property can be so called during 
the life-time of the father.” 

The father, however, must, if he wishes to take a share 
of his son’s acquisitions, be willing to divide his property, 
if any, whether ancestral or self-acquired, according to the 
rules laid down in the Dayabhaga, which are now to be re- 
garded as dncctory m other respects It should be borne in 
mind that the question of shares arises only when there is 
disagreement, and in consequence disruption of the family by 
partition follows. 

It is after the death of the father, that the sons may, 
agreeably to the modern view of ancestral property, really 
become members of a joint family According to the theory 
of the Bengal School they become tenants-m-conmon, and 
not joint-tenants, in respect of the estate inherited by them 
from their father , but still then interests remain common as 
long as the family continues joint, community of mteiest 
being the criterion of jointness in both the schools The 
agreement forming the foundation of Re-union, proves the 
tiue natuie and clnracter of joint family property under the 
Bengal school notwithstanding the title of the co-heirs being 
in severalty, namely, — “What is thine is mine, and what is 
mine is thine ” 

As regards what constitutes joint property, the enjoy- 
ment of the same by the members, the management of the 
same, the manager's poweis and the presumptions, the law 
appears generally to be the same in the Bengal School as 
under the Mit&kshari. ( y ) 

The Allahabad High Court in a case, governed by the 
Dhyabhkga School, has held that the presumption of the 
Mitaksharii that acquisitions made in the names of individual 
members dunng their jointness are joint, is not applicable to 
a joint family under the Dayabh&ga School. It is incumbent 
on a person governed by the Bengal School to prove the 
(y) But see 31 C 448, and Nagendra v Amar, 7 C.WN 725 



t. VIII, S. 3 ] ACQUISITION THROWN INTO STOCK 603 

existence of an original nucleus with the aid of which the 
property claimed as joint has been acquired (^) 

Joint acquisition and throwing into common stock— J olnt proper- 
There cannot be any doubt that joint families do exist in acquisitions 
Bengal consisting of father and sons, though it is held 
otherwise by the Court (a) The view taken by the Courts, 
of ancestral property, which is contrary to the true intent 
of the Dayabhaga, has made it almost impossible that there 
should be a joint family of fathei and sons, unless they have 
joint property acquucd othciwise than by inheritance , 
although this view is contrary to the actual usages prevailing 
among the Hindus of Bengal But the view taken in jomc 
recent cases by the Judges, of what is really either joint 
acquisition, or thrown into the common stock, under all the 
schools of Hindu law, is most anomalous and is likely to put 
an end to the joint family system in Bengal. A father pui- j mprovc . 
chases a piece of bate land by paying two hundicd rupees as mints on 

f s pro* 

its price, one of the sons builds a house thereon apparently pert> 
with the father’s acquiesence, if not consent, at the expense 
of two thousand rupees out of his sclf-acquncd money, and 
the house is treated and used as the joint family dwelling 
house of the father and all the sons in these circumstances 
there cannot be any doubt that under the principles of Hindu 
law of joint families, the father as well as the sons would be 
entitled to the property, on the grounds of its being 
joint acquisition of the father and the son and of its being 
thrown into the common stock by reason of the enjoyment by 
all the members of the joint family as their family dwelling- 
house and joint property The real test being the hopes and 
expectations raised by the conduct and treatment of the mem- 
bers by whom the property was acquucd. But the leai ned 
judges decided the case as if it was one between strangers, 
without at all taking into consideration the law and usages 
of Hindus constituting a joint family. ( b ) 

(z) Gobinda Chandra Das v Kadha, 31 A 477 

(a) Gouranga v Mohendra, sup>a 

( b ) Bejay v Ashu, IJ CWN 39^1, purporting to fallow Dhion tdas v Afnulyi, 

33 C 1119 IOC WN 765 3CLJ 6iti which did not decide the i]Ue:>- 
tion of title between the father and the son 
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In the case Dharmadas v Arnulya (c) what was held is, 
that a son building some rooms in the ancestral dwelling house 
with the father’s consent, is not on that account entitled to 
reside in the house against the father’s wishes when the peace 
of the family was disturbed by continuous family feuds cause- 
ed by his two wives, which could be lestored only by his 
leaving the house. 

PC on In the case of brothers, the Privy Council has held that 

icqinsifions ^ a mcm hcr of a joint family blends his self-acquired property 

between two with that of the joint family either by bringing his self- 
brothers 

acquired property into a joint family account {a) or by bring- 
ing joint family property into his separate account, the effect 
is that all the property so blended becomes joint family pro- 
perty. {e) But clear intention to waive his separate rights 
must be established and will not be infeiied from acts done 
from kindness and affection (/) 

Seo. 4— PARTITION 

Partition when and by whom made —Real partition 
may take place only after the father’s death It may take 
place at the instance of a single co-sharer (g) who has an 
inteiest in the family property according to the rules of suc- 
cession, that apply to all cases Without any such distinction 
as there is, under the Mit&ksharct, based upon jointness, 
separation or re-union. 

If the owner dies leaving male issue surviving, then 
his son, a predeceased son’s son and a great-grandson whose 
father and grandfather are both predeceased, are entitled to 
the estate and may claim a partition. 

Partition amongst the male descendants is to be made 
pit sti> /Vr, and not pe> capita. 

Maiden Sister — When partition is made by sons after 
Maiden sister the death of their father, their maiden sister is not entitled 

not entitled , , 

to share to a quarter share as m the Mitaksharii School, but only to 
maintenance until her marriage, and to the expenses of her 


Partition, 


who can 
claim it 


(V) See foot vote (b) above 

( d ) Sura; Nafun v Ratan Lai, 44 I A, 201 • 26 C L J 2 f S] 

(i) Raj am v Jagamohan, 50 I A. 173 50 Cal 439 : 73 I C 2 $J 

{/) Raj am v Bashiratn, J929 C 636, (g) D. B I # 35 
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marriage, which cannot exceed a quarter share where the 
property is small. ( h ) 

Mother’s share —When the sons left by a man are all 
full brothers, and their mother is alive, then if partition is 
made by them, she is entitled to a share equal to that of a 
son. (/) She is not entitled to any share so long as there is 
no partition ; nor can she claim a share if the partition suit 
is withdrawn ; and she is not necessary party in a suit for 
partition though she may be a party to watch the proceed- 
ing. (y) Her right when partition takes places, “is enforce- 
able not only as against the sons, and as regards so much 
only of the joint property as at the date of partition is in the 
hands of the sons, but also as against any person deriving 
title from any of the sons and as regards the propeitv to 
which they may have so derived title, subject to certain 
qualifications and limitations ” (h) 

The mother’s share is liable to be reduced if she has 
received strtdhan property from her husband or father-in-law, 
in the same way as under the Mitakshara But if her strulhan 
so received exceeds what is receivable by her as her share, then 
she does not get any share, but letams her strtdhan. But the 
stepmother, if any, is not entitled to any share, but to 
maintenance only. (1) 

A mother who has inherited the share of a son as his heir 
is nevertheless entitled to another share on partition by her 
surviving sons, at which she gets one share in her own right, 
and another as heiress of her deceased son ('«) 

But if the husband by his Will makes express gift of his 
estate to his sons in such a manner as to distribute his estate 
among the sons, and piovide maintenance only to the mother 
of the sons, then the mother cannot claim a share on actual 
division of the estate by her sons. When, however, there is 
no express gift to the sons by the husband’s Will which 
merely directs the executrix to divide the testator’s properties 

(k) See ante p 52^ 

Baldeo v Sofojinl, 57 C 597 34 C W N 166 : 19 29 C 697 
( }) Mid 

(k Jogendra v Fulkuman, 37 C. 77 1 4 C.W N 25. 

(l) See ante p. 521 

(m) Poerefldra v Sm Hemmginj 36 C 75 12 C W N. |oo$ 
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among his sons in equal shares, the direction was not construed 
to operate as an express gift , but to intend postponement 
of partition until attainment by the youngest son of his 21st 
year. («) 

Nature of mother’s right m the share —The share 
which the mother obtains appears to become her stridhan. 
The nature and extent of the mother’s right in such share 
are not expressly stated m the Dayabhiiga But regard being 
had to the fact that her shaic may consist in part of her 
struihan , and to the rule of the Hindu law that sw 

“Equality is the rule where no distinction 
is expressed,” it appears to follow that she has the same 
sort of right m it, as her sons have m their shares. She 
does undoubtedly acquire an interest in the share, and m the 
absence of any limitation, express or necessarily implied 
the presumption is that such interest amounts to absolute 
ownership. The Mithksharu also supports this view ( o ) 
Any other view must necessitate the introduction of princi- 
ples and distinctions unknown to Hindu law, and create 
considerable difficulty The property is not inherited by 
her, and there cannot therefore be a reversioner as regards 
it. The share again may fall short of her maintenance, and 
what should be her rights then ? Is her interest a life interest, 
or a widow’s estate, or an absolute estate 5 There was no 
authoritative decision on the point But there were obiter 
dicta in several cases, which appear to be against the mother’s 
absolute right, and to introduce the estate of vested remainder 
in the sons. 

The question has at last been settled by the decision of the 
High Court in the case of Sorolah v Bhubun . (p) The 
mother’s right to the share has been held to be similar to the 
widow’s estate , and as regards succession after the mother’s 
death, to the share if not consumed by her, the sons from 
whom she received the same are declared to have a vested 
remainder, so that they or their legal representatives will get 


(n) IbtA 36 C 75 , Kishon v Mom, 13 C. 165 , Sorolah v Bhubun, 15 C 293 
Debendra v Brojendra, 17 C. 886. 

(0) See supra p 533 
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the share equally , so this is more anomalous than the ividoids 
estate, (q) 

This is another instance in which woman's right has unjustly 
been curtailed, by reason of a mistaken view of woman’s 
property. 

Father’s mother’s share— The paternal grandmother 
is also entitled to a share at a partition by her grandsons, (r) 
Maintenance of father’s wives —When the sons are 
not full brothers, then on partition between them the father’s 
wives are entitled only to maintenance, and not to any share. 
Their maintenance is a charge upon the whole estate. But 
it has been held by the Calcutta High Court and the Privy 
Council in the case of Srimati Hemangmi v. Kedar Nath , (s) 
,n which a person left three sons and one widow who was 
the mother of only one of these sons, and there was a parti- 
tion suit between them ending m a decree, — that the widow’s 
maintenance after partition becomes a charge on the share 
of her son, and docs no longer remain so on the entire estate. 
if) This rule will operate with great hardship, m cases where 
the property is not so large as it was in the case m which the 
above rule has been laid dow n 

Other persons entitled to maintenance —There are 
some other persons that are entitled to maintenance, such as 
dependent members of the family They will be mentioned 
later on in Chapter XI on Maintenance Sec 3. 

Seo. 5— ADVERSE POSSESSION * 

In the case of Ayenennssa Bibi v. Sheik Isuf (u) which has 
been followed in the case of Gobmda Chandra Bhattacharjee 
v. Upend) a C hand) a , (v) it has been held that, “inorder to 
establish adverse possession by one tenant-in-common against 
his co-tenants there must be exclusion or ouster and the posse- 
ssion subsequent to that must be for the statutory period * * * 
what is sufficient evidence of exclusion must depend upon 


Father's 

mother's 

shire 

Father’s 
wives’ main- 
tenance, 


a charge on 
her son’s 
share 


Others en- 
titled to 
main- 
tenance 


Adverse 

possession 


(#) See also Tripura v Dakshin.a, 11 C W N, 69$ 5CLJ 316 

ir) Puma v Saroimi 31 C 1065 , ante p 524 

(s) 13 C 336, P C in 16 C 75$ 16 I A US 

(i) See Bishen v Mansa2jIC 536 47 P R 1914 60 P.L.R 1914 

* See anti tp 489-490,540 

(«) 16 C W N 849, 853 

(v) 47 C. 274, 278 for principle see Hasim v. Abjal Khan 4 ° CL J 3 ° 
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the circumstances of each case Mere non-participation in 
rents and profits would not necessarily of itself amount 
to an adverse possession but such non-participation or non- 
possession may in the circumstances of a particular case, 
amount to an adverse possession. Regard must be had to 
all the circumstances and a most important element is the 
length of time.” 

Possession of one tcnant-m-common cannot be adverse 
to the other unless there was ouster , (zu) or an equivalent 
of an ouster (,r) , and it must be to the knowledge of the 
co-sharer. (_y) Mere exclusive possession without more by 
a co-sharer does not constitute oustci (2) The mere fact 
of living apart without enjoying any benefit out of the joint 
estate is no proof that there was the intention to exclude (a) 
It is a question of fact, (b) and the burden of proof is on him 
who claims title by adeverse possession (c) 


(w) Gobindrao v Rajabai, 35 C W N 438 PC 53 C L J 313 

(x) Panchanan v Surendra, 50 C L J 382 1930 C 180 

(y) M iuIvi Abdul v Mohan, 34 OWN 246, See Art 127 Limt Act 

(z) Kunda t> Madan, «;i CLJ 424, Harditv Gurmukh, 28 C I ] 437 20 
Bom I R 1064 47 I C 626 

(a) Radhoba v Abuno, 53 B 699 33 C W N 1006,1014 50 C I J 135 

(t>) Panchannn v Surendra, supra 

{r) Vaiyapun v Subramania, 1929 M 27 



CHAPTER IX 

DA'YABHA'GA SUCCESSION 
8«e. 1 -&BKSBAL Btn.ES 07 SUCCESSION 

Per Stirpes, right of representation. — The male issue 
take per stirpes , and as regards them, the right of representa- 
tion obtains down to the third degree, (a) 

But the sons of different daughters, as well as all colla- 
teral relations of equal degrees, take per capita. In their case 
the right of representation does not apply. 

Birth before succession opens. — A relation claiming to be 
an heir must be in existence, at the time when the succession 
opens : subsequent birth of a nearer heir cannot have the 
effect of divesting the estate already vested in a more distant 
heir. (3) 

Female heirs. — The nature and incidents of the estate 
taken by the female heirs in the property inherited by them 
from their male relations, shall be discussed in detail, later on. 

The preference based upon whole blood— when two rela- 
tions are m other respects equal, appears to apply to all col- 
lateral relations according to the Dkyabhaga. But as the prin- 
ciple of propinquity is entirely ignored and the doctrine of 
spiritual benefit is deemed in modern decisions to be the sole 
criterion for deciding every question relating to inheirtance 
jn the Bengal School, it has accordingly been held (c) that 
a half-sister’s son is entitled to inherit together with a 
full-sister’s son, there being no difference in the amount of 
spiritual benefit conferred by them respectively. But see 
Srikrishna’s recapitulation ( d ) showing that relations of the 
whole-blood should be preferred, — a proposition based upon 
express texts of the Smriti. (e) Upon the authority of this 
decision, the preference on this gi ound is to be confined 
to the nine collaterals among the fust class Dayabhaga 
sapmdas , namely, a brother, an uncle, and grand-uncle, and 
their descendants , it will not apply to any other relations. 

(a) See ante p 557 "Succession pet stirpes and per capita ” and " Right of 
representation, 1 ’ 

<*) Kalidas v Knshan, 2 B L R (F B ; 103 
W Bhola v Rakhal, 1 1 C 69 

D B xi v to, see supra p 580 and D T xi, (t) 

H. L.-77 


(d) Infra p 624 etc 
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Re-union after separation is another cause for preference. 
It proves that the doctrine or spiritual benefit is not the sole 
criterion. This subject has already been dealt with. (/) 

The effect of the operation of these two grounds of 
preference m the cases of brothers, nephews and uncles is as 
follows — a re-united brother or nephew or uncle, of the 
half-blood, respectively, succeeds together with a brother or 
a nephew on an uncle, of the whole-blood, if the latter is not 
rc-umted the ground of one’s being a relation of the whole 
blood, is counterbalanced by that of the other’s being 
rc-umted 

But the preference has been extended by the case-law to 
sons of re-united co-parceners., which appears to be overruled 
by the Privy Council. (g) 

There is an expiess text laying down the joint succession 
of a full-brother and a half-brother to the immovable property 
left by an undivided brother living jointly with them , the 
text is cited m the Drtyabh&ga which explains the law 
accordingly. (Ji) A clear text of the Smriti cannot but be 
followed , but a Full Bench rejected the authority of both the 
texts and the commentary, because they seemed to the 
learned Judges to be inconsistent with the author’s principle 
of spiritual benefit O 

The inheritance of the preceptor, a pupil and a fellow 
student— has under the altered state of society become almost 
a thing of the past. It must not, however, be thought that 
every one may become heirs to every other , nor that the 
Diksha~guru can come under the term preceptor. 

The ralation between the preceptor and a pupil was a very 
strong one m old times, when a pupil had to live with the 
preceptor as a member of his family, and to procure the 
maintenance of himself and his preceptor by begging alms, a 
practice now found in Burma, which is calculated to drive out 
all vanity and conceit from the minds of boys 


(f) See pp 

(A) Ch xi I is 35 and 36 

Kg) See supra pp. 587-589 

(1) Rnjkishore v Gobind, J C 27 , see ante pp 35-36 
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In the Bengal School the order of succession is worked 
out mainly by application of two principles, namely, (i) 
Propinquity, and (2) Capacity for conferring spiritual benefit 
(the relative amount of which is estimated in each case by 
the author of the Dayabhaga, himself.) (j) 

The order of succession to the estate of a male, — accord- 
ing to the Dayabhaga of Jimutavahana, and as explained in 
Srikrishna’s commentary on the Dayabhaga, and also in his 
treatise on the order of succession called Daya-Kiama-Sangraha 
(omitting therefrom the interpolated passages not found in 
all copies) and according to the traditional interpretation of 
the Dayabhaga which alone js regarded by the people of 
Bengal as the authority by which they aic governed in matters 
of mheritarcc, — is as follows — 

1 - 3 - Son, grandson and great-grandson 111 the same Qrdir of 
manner as under the Mitakshaia. (£) su<xe!,si 

Illegitimate son.— See pp 331-336 supra. 

4 Widow —She must be chaste in order to inherit her 
husband’s estate. ( 1 ) 

6. Daughter (1) first maiden (2) and then married and 
having or likely to have male issue, a widowed sonless 
daughter (in) a barren daughter, and a daughter who giV-s 
birth to female children only, are excluded from inheritance 
There is a reported case of the Calcutta High Court, {n) in 
which it was held that a widowed sonless daughter may re- 
marry under the Widow Rc-mairiagc Act, (0) and hence 
there is likelihood of son being born to her, consequently a 
sonless widowed daughter was held to inherit hei father’s 
property. Their Lordship’s attention was at first not drawn 


(!) D T, xi, 63 

(k) See supra p *558 , As to the right of inheritance of an illegitimate son of 
a Sudra see svpra pp, 330336 , Rnjam v Nitai, 48 C 643 3a CL] 333 
25 C W N 433 03 I C 50 F B , supra p 525 
(0 Khettermom v Kadambini, 16 C W N 964 , Rant v Golapi, 34 C W N 
648, 650-1 , sie pp. 559-561 supra 
(m) Mokunda Lai v. Mon Mohim, 19 C W N 472. 

{*) Bimola v, Dangoo, 19 W R 189. (a) Act XV of 1856 B C t 
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to Section 4 of the said Act. Subsequently the wrong view 
of the law has been corrected by a review of the judg- 
ment. (p ) 

The daughters take a widow’s estate as has aheady been 
explained under the Mit&kshara. (<7) It has been held that 
an unchaste daughtei is, according to the Dayabhaga, exclud- 
ed from inheritance. ( r ) 

8 Daughter’s son Daughter’s sons take per capita, and 
not per stirpes . 

The position of daughter’s son’s son has been discussed 
by the Calcutta High Court (s') and now held that he is not an 
heir, (t) 

Having regard to what is stated by the author of the 
Dayabhdga with respect to the succession of the widowed 
Sonless and the like daughters to the mother’s Stridhan 
property, the exclusion of the said daughters from the inheri- 
tance of the father’s estate does not appear to be absolute, 
but only relative, and accordingly such daughters should be 
placed after the daughter’s son, following the analogy of the 
order of succession to Stridhan. 

7. Father. 

8 Mother but not the stepmother, (u) It has been 
held that an unchaste mother is excluded from inheritance, (v) 

9. Brother A full-brother is entitled to take to the 
exclusion of a half-brother ; and this distinction applies to all 
Collaterals such as the brother’s son, paternal uncle and the like. 

10 Brother’s son. It has been held that a brother’s 
son whose father was re-united with the uncle, and who 
used to live jointly with his uncle after his father’s death, 
but who himself cannot be deemed re-umted — is neverthe- 
less entitled to inherit from the uncle in preference to a 
separated nephew. («0 


{/) See Order No 4G7 dated a8th March 1874 in connection with Spl Appeal 
No 223 of 1872 (,/) Suptap 562 

( r ) Kamanandan Rai Kishori, 22 C 347 , Rrjibala v Snyanm, 22 C W N 5 66 
But see conh a supra p 563 

(s) Radhi v Gopil, 24 C W N 31G 31 C L I 81 

(i) Nepald is v Probhas, 30 CWN 357 42 C L 1 , 221 
(u) D B 111, 2, 30 and XI, 63 

W) Ram v Durgi, 4 C 550, Trailokhyanath v Radhasundan, 23 CW.N. 

970 .30 C L J 235 But see 'ontra sup> a p 563 
(ai’l Akshay v Han, 35 C 72J 
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11. Brother’s son’s son 

12 Father’s daughter’s son It has been held that the 
half-sister’s son is entitled to take together with the full- 
sister’s son, — the capacity for spiritual benefit being assumed 
as the sole test, (.r) A sistei’s son is held to be a preferen- 
tial heir to a step-brothe*.^) of Stridhana property. 

13. Paternal grandfather. 14. Paternal grandmother. 
16. Paternal uncle 16 Paternal uncle’s son 17. Paternal 
uncle’s son’s son. 18 Paternal grandfather's daughter's 
son [The right of paternal grandfather’s daughter’s son’s son 
has been discussed and left open. (3) 

19. Paternal great-grandfather. 20 Paternal great- 
grandmother. 21. Paternal granduncle 22 His son 
23- His son’s son. 24. Paternal great-grandfather’s 
daughter’s son 

1ST Note. — The D&yabhaga law of succession has been 
modified by judicial decisions, and the following eight cog- 
nates have (for the present) been shuffled in here before the 
maternal relations, namely, (1) son’s daughter's son, (2) grand- 
son’s daughter’s son, (3) brother’s daughter’s son, (4) nephew’s 
daughter’s son, (5) paternal uncle’s daughter’s son, (6) paternal 
uncle’s son’s daughter’s son, (7) paternal granduncle’s daughter’s 
son, (a) and (8) granduncle’s son’s daughter’s son. But 
this should be taken as the present law. The following 
near maternal relations are dearer to the Hindus than those 
that used to be thought no heirs at all. 

26 Maternal grandfather 26 Maternal uncle. 27. 
Maternal uncle’s son 28 Maternal uncle’s son’s son 29 
Mother’s sister’s son 

2ND Note. — Consistently with the above modification 
under the judicial decisions the following reciprocal maternal 
relations are to be placed here, namely, (1) the maternal great- 
grandfather, (2) his son, (3) grandson, (4) great-grandson, (5) 
and daughter’s son, (6) maternal great-great-grandfather, (7) 
his son, (8) grandson, (9) great-gran dson, (10) and daughter’s 

(x) Bhola v Rakhal, 11 C 59, But see Sriknshna’s Recapitulation infra p 6a 4 

(y) Sukhatnayee v Man tranjan, 89 I C 827 

(i) Radha v Gopal, 24 C W N 316 'll C L J 81 

(a) Kedir v Handas, 43 C I 19 C WN n8i , K ail ash v Karuna 18 CWN 

477 , I9 ! C 677 
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Sakulyab, 


Sam inodakas 


Remaining 

Bandhus 


son, [but not his son (h)] and probably also ( 11 - 16 ) grand- 
sons by daughter, of the son and the grandson of the three 
maternal ancestors To postpone the Sakulyas to these too 
remote maternal relations, however, would be repugnant to 
the feelings of the Hindus and also erroneous 

30-62 Sakulyas, — they include the 4th, 5th and 6th 
descendants m the male line, if any, of the propositus himself, 
and of his father, paternal grandfather and paternal great- 
grandfather , and they also include the three remoter paternal 
ancestors in the male line, namely the paternal great-grand- 
father’s father, grandfather and great-grandfather, and also six 
descendants in the male line, of each of these ancestors, — 
altogether thuty-three relations 

The older of succession amongst the Sakulyas appears to 
be that the descendants of the propositus come first, and then 
the descendants of his father, and then those of the next 
nearest paternal ancestor, and so on , and that amongst the 
descendants of the same ancestor, the nearest in degree takes 
in preference to the more remote. 

63*208 Samanodakas — They are the same as under 
the Mit&ksharA. (t) 

The remaining Bandhus — such as the eight daughters 
sons, and the seventeen maternal relations set forth in the 
two Notes, as well as the father’s and the mother’s maternal 
relations, and so forth, in the same manner as under the 
Mitakshara , then 

Preceptor of the Vedas, Pupil and f ellow*student in 
their order —then 

Distant Sagotras of the same village,— then 
Samana pravaras of the same village,— then 
Brahmanas of the same village,— lastly 
The King-—?', the ultima hans , but not of the estate of 
a Brdhmana, which goes to the members of his caste. 


W Sambhu V. Kartic, 44 C.L J. 470 1927 C. 1 1. { t ) See ante p j 6 S. 
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Heirs under Mitakshara and Dayabhaga.— There is no 
difference between the two schools as to the persons that 
are heirs. To the question who are heirs? the answer is the 
same in both the schools, namely, relations, agnate and 
cognate, are heirs. But there is some difference as to the 
order of succession. 

The term gotraja in Yiijnavalkya’s text (d) according to 
the Mitaksharii, equivalent to sagotra or a member of the 
same gotra with the propositus But the Dayabhaga explains 
the word to include cognates descended from a member of the 
got) a, such as the daughters son, the sister’s son, the father’s 
sister’s son and so forth. And the word Bandhu which, 
according to the MitdksharA, signifies all cognates, is restricted 
by the Dityabhiiga to cognate iclations connected through the 
mother, the fathers mother, and so forth Thus Jimuta- 
vahana controverts the interpretation put on the texts of 
Yiijnavalkya (<?) by the Mitiihshara which postpones all 
cognates save and except the daughter's son, to agnates com- 
prised by the terms saptnda and samhnodaka . 

The author of the D&yabhhga follows the analogy of the 
succession of the descendants of the propositus himself, in 
working out the order of succession among the three paternal 
ancestor’s descendants, and introduces their great-grandsons m 
the male line and their daughter’s son, just after their son’s 
son respectively Thus, m addition to the daughter's son of 
the propositus , three other cognates are introduced, namely, the 
son of the daughter of the father, of the grandfather, and of 
the great-grandfather. And then reciprocally to these four 
cognate descendants of the family, four maternal relations aie 
intended to be introduced by the author of the Dayabhaga, 
namely, Mateinal grandfather reciprocally to daughter’s sen, 
Maternal uncle reciprocally to sister’s son, 

Maternal uncle’s son reciprocally to father’s sister’s son, and 


Heirs under 
Mit and 
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(«#) Supra p 552 


(e) Suptap £52 
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Said uncle’s son’s son reciprocally to grandfather’s sLter’s 
son. 

It should be observed that the maternal uncle and his 
son, and his son’s son are the maternal relations who confer 
the greatest amount of spiritual benefit on the three maternal 
ancestors of the deceased, to wohm he is said to be bound to 
offer pmdas. But nevertheless the maternal grandfather must 
be placed before them , for, it is through him that they are 
related to the deceased, and they cannot confer any spiritual 
benefit so long as he is alive. The mothers sister’s son may 
also be placed here by reason of his conferring special spiritual 
benefit on the maternal grandfather. 

Subject to this modification, the author of the Dayabhkga 
intended to leave the order of succession such as it is accord- 
ing to the Mitiiksh^ra which also is respected by the Bengal 
School as of high authority. 

From a perusal of the sixth section of Chapter XI 
of the D&yabhiiga it would appear that it was not the inten- 
tion of the author to deal so much with the distant succession 
as with the changes introduced by him. He simply touches 
upon the distant succession m a few paragraphs 2 and 27 
paienthetically, and then returns to the changes which he 
introduced and which appear to engross his mind. This 
accounts for the incompleteness of the distant succession, 
his difficiency being supplied by his follower Raghunandana 
who is, next to him, the highest authority m Bengal. 

Seo 4 -DA7ABHAGA ORDER 

_ J t Sub-Sec i-ORDBR MISUNDERSTOOD 

Daya order of Dayabhaga order of succession misunderstood —A 

succession , 

misunder- question arose for the consideration of a Full Bench of the 
^ood Calcutta High Court, whether a brother’s daughter’s son or 

the father’s brother’s daughter’s son is an heir at all according 
to the Bengal School. 

There was another question m that case, namely, if he is 
an heir, what is his position in the order of succession ? As 
regards this latter question, an erroneous admission was made 
before the Division Bench by the learned pleader of the oppo- 
site party, namely, that if they were recognized as heirs 



C. IX, S. 4 , 99, i] DAYABHAGA MISUNDERSTOOD 6l? 

their position would be before the Sakulya relations. The 
D&yatattva of Raghunandana was not noticed that the same 
position is assigned by that treatise to all cognates other 
than the eight mentioned above, as they hold under the 
Mithksharli, and that therefore the position of those cognates 
in the order of succession is exactly the same as under the 
Mitiiksharit. 

Doctrine of spiritual benefit no test of heirship —At 

one time it was supposed that the doctrine of spiritual 
benefit is the key to the Hindu law of inheritance. It is, 
however, now admitted on all hands that the doctrine is not 
recognized by the Mitiiksharu School also, (/) the doctrine 
was for the first time introduced and relied on by Jimbta- 
v&hana as a corroborative argument in support of his 
expositions of the texts of law relating to the order of 
succession It is in fact a pretext by which he fortifies his 
argument in support of the changes made by him in the 
order of succession, by the introductm of some near and 
dear congnates in preference to more distant agnates , it has 
nothing whatever to do with the question as to who a^c 
heirs , for, as to that, both the schools are at one, and give 
the same answer, namely, the relations are heirs. The very 
definition of hentnge clearly implies the same thing. 

Propinquity, or proximity of bnth, is the principle of the 
order of succession, according to the Mitiikshari. (g ) This is 
admitted also by the Bengal School, but the capacity for spiri- 
tual benefit is also taken into consideration along with it. (fi) 
Object of Dayabhaga and the doctrine, misunderstood —Accord- 
ing to its traditional interpretation, the Dayabhaga was all along understood 
to lay down a p irticular well-known order of succession And this is clear 
not only from the order expounded by the DAyabhkga but also from the 
author’s express statement (i) Its object was not to lay down the so-called 
principle of spiritual benefit, and to leave the order of succession uncertain 
and unsettled But Justice D N Mitter who was ignorant of Sanskrit, and 
therefore had no access to the original works on Hindu law, put a nove 


(/) But see ante ft 555 Cel But <ee ante p 555 Supra 

(A) DT xi§6l Cited in Toolsee v Sm Lucky,4CWN 743, 74O, and approv- 
ed in Akshoy v Hari, 35 C 721, 721 , Nepaldas v Prolhas, 30 C W N 357 , 
in this connection see, Nalinaksha v Raj am, 35 C W N 726 
(1) See Ch xi, vi, 30. 

HJL.-78. 
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construction on the Dityabhhga, which is different from, and opposed to, its 
traditional interpretation That eminent Judg$ imagined that the object 
of the Dhyabhhga wa9 not to lay down an order of succession, but to lay 
down the principle of spiritual benefit, from which the order of succession 
is to be worked out That this view is inconsistent with the DrtyabhAga, 
and therefore unworthy of acceptance, is established by the following pass* 
age in the concluding portion of. the judgment delivered by him m Guru 
Gobind Shaha Mundal’s Cage (j) — 

"Lastly it has been urged that the precise position which the son of a 
paternal uncle's daughter would be entitled to hold according to the principle 
of spiritual benefit, would interefere with that which has been assigned by 
the author cf the DhyabhJiga to some of the heirs specified in the earlier 
part (Sections 1-5) of Chapter XI * * • But this circumstance, even if true 
cannot be aciepted as a sufficient reason to justify the total exclusion of one 
single heir who is competent to satisfy all the requirements of that principle 
If in any case which may arise hereafter, it should become necessary for us 
to determine the preuse position which the son of a paternal uncle’s 
daughter is entitled to hold in the order of succession, the question would 
fairly arise, namely, whether the details of a work like the D&yabhaga outfit 
to bt permitted to oventde the principle upon which 1 1 is admittedly based " 
This passage shows that the principle of spiritual benefit as explained 
in the above judgment, is inconsistent with and opposed to the details of the 
order of succession among certain heirs, worked out and expressed in the 
clearest possible language, by the author of the Diyabh&ga, himself 

The interpretation put on the D&yabhiga by assuming that its acute 
logical author did not understand the principle which is taken to be enun- 
ciated by himself, i« one which is opposed to all canons of construction, 
rand is inconsistent with the tradition il exposition given by learned Pandits, 
of the views m untamed by the founder of the Bengal School, and contained 
in that treatise which is accepted by the people of Bengal as the book 
of paramount authority on inheritance 

The learned Pandits who are the repositories of the traditional inter- 
pretation of the Dayabhilga hold that the doctrine of spiritual benefit is 
put forward by Jlmutavahana merely as a corroborative argument in support 
of the older of succession which he maintains as the one intended to be laid 
down by the sages in the Smntis 

Proper mode of reading Mitakshara and Dayabhaga — 

The proper mode in which the Courts of Justice are to read 
these Commentaries, is to ascertain the conclusions drawn by 
their authors The reasons assigned by the authors fot their 
conclusions may be good, bad or indifferent , and the duty of 
a Judge is not so much to inquire whether a disputed doctrine 
is fairly deducible from earliest authorities, namely, the texts 


0 ) 5 B.L R 15 , 13 W K F B 49 
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of the Codes, as to ascertafn whether it has been lcceived 
by the particular school and has been sanctioned by usage (X) 
Their Lordships of the Judicial Committee have in a subse- 
quent case pointed out the manner in which these works to 
be read, thus, — 

“But even if the words were more open to such a cons- 
truction than they appear to be, their Lordships arc of opinion 
that what they have to consider is not so much what mfei- 
cnce can be drawn from the words of Catyayana’s texts by 
itself, as what arc the conclusions which the authoi of 
Dayabhaga has himself drawn from them ” (/) 

The order of succession laid down by the author of the 
Dayabhaga embodies the conclusions drawn by the author 
himself from the texts and from the doctrine of spiritual 
benefit, and it is not open to the Courts to consider u hat 
inferences they can draw from the words of texts, and from 
the arguments put forward by the author in justifying his 
own conclusions, — and to lay down an altogether different 
order. 

Hence the mode of construction adopted by the above 
Full Bench is such as is pronounced by the Privy Council to 
be improper and unreasonable. 

The author of the Diiyabhfiga used the vague expression 
“Maternal uncle and the rest” who arc to inherit after the 
paternal great-grandfather’s descendants inclusive of his 
daughter’s son (vi) This has been explained in the Dfiyatattva 
(ti) by Raghunandana who says that the maternal grandfather 
must come before the maternal uncle , and by Siikrishna in 
his commentary on the D&yabhaga, who says that “Maternal 
uncle and the rest,” includes his son and grandson. And this 
is also the traditional interpretation of the Dayabhaga. 

Sub-Seo li-RAOHUN AND ANA’S AND SRIKRISHNA’S VIEWS 
Raghunandana and Srikrishna — Raghunandana is the 
author of the Smriti-tattva also called Ashtavmsati-tattva, or 

(ft) Collector of Madura, la M 1 A , 397. 

(0 Moniram v Keri, s C , 776, 785 7 I A , 1I5, 150 

(in) Ch. xi, vi, j a and ao ( n ) Ch xi, §9 63*71, 
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twenty-eight subjects or books, one of which is the Daya- 
tattva or Subject of Inheritance which is thus noticed by 
Colcbrooke in the preface to his translation of the Mitakshara 
and the D&yabhaga — 

“The Dayatattava or so much of the Smriti-tattava as 
relates to inheritance, is the undoubted composition of Raghu- 
nandana and in defeience to the greatness of the author’s 
name and the estimation in which his works are held among 
the learned Hindus of Bengal, has been thioughout diligently 
consulted and carefully compaicd with Jimutvahana's treatise, 
on which it is almost exclusively founded It is indeed an 
excellent compendium of the law, m which not only Jimii- 
tavahana’s doctrines arc in general strictly followed, but are 
commonly deliveied in his own words in brief extracts from 
his text. On a few points, however, Raghunandana has 
differed fiom his master, and m some instances he has 
supplied deficient tes.' } 

Raghunadina introduces iftcr the Samanodakas the rerunning Battdhus, 
it, those other than the eight to whom a preferable position his been 
assigned by Jumitivahina , (o> he cites the s ime texts {/>) enumerating 
nine cognates as Bandhus, which are cited m the Mitakshara, ind thus he 
supplies an ipp ircnt deficiency of the Diyabhaga But it was not tran- 
slated into English when the Full Benth h id to considtr whether the fither’s 
brother's daughter’s son is an heir or not, according to the Bengal School, 
and it does not appear to have been brought to the notice of the Judges 
Sriknshna is a commentator of the Dayabhaga and is also the author 
of the Dayakrama-Sangr iha a treatise on the order of succession Of him, 
Colebrooke spe iks as follows in the aforesaid pref ice — 

“ 1 he commentary of Sriknshna Tarcalancara on the Diyabhaga of 
Jimutavahana has been chiefly and preferably used This is the most 
celebrUed of the glosses on the text It is work of a very acute logician, 
who interprctes his author and reasons on his argument with great accuracy 
and precision * * • (It isJ ranked in general estimation after the trea- 
tises of jimutaVah nil and of Raghunandana 

“An origin d treatise by the same author, entitled Dayikrima Sangriha, 
contains a good compendium of tho law of inheritance according to 
Jimut cVahana's text as expounded in his Commentary ” 

But this latter remark would be correct if the passages which afe not 
found in all copies of the Dayakranu-Sangr iha but which have been in- 
corporited in its English translation, be omitted as being spurious interpola* 
tions These passages are those which relate to the succession of the 


tyj DayatattaVa Ch, vl, § 62 a ad 7 2, 


(A) See supra p. $53, 
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brother's daughter's son and the like, md those which rel ite to th< Mures 
sion of the m item il great-grandfather and grc it gre it gr indf ithcr md thi ir 
descendants the forrru r are not at all noticed by Colebrookt* in his innot i- 
tion it the end of Ch ipter XI of the D ly ibh iga,— a < ireumst mcc which 
shows th it those p iss iges were not in the topics of the work in his posses- 
sion, (i/) and the litter p iss iges ire noticed in the anot ition by Colebrookt 
but he says that these were wanting in some copies of the work —a fnt, 
proving them to be inttrpol itions For, hid tht se passages been genuine, 
the views thertin expressed would undoubtedly hive btt n mentioned by 
briknshn i in his Comment iry on the D i\ ib iga 

It la worthy of special rernaik that neither Raghunan- 
dana nor Srikrtshna nor the five other commcntatois of the 
D.'iyabh.iga did understand that ticatise as laying down the 
principle of spiritual benefit such as is expounded m the 
judgment of Justice Dwarka Nath Matter. 

When there is a conflict between the Dayabhaga on the 
one hand, and the other writers of the Bengal bchool on 
the other, the former must be followed The latter cannot 
override the former, but are accepted as mete commentaries 
on the same, and as such are authoritative only on points on 
which the DiiyabhAga is silent, 

Dayatattva misunderstood —The Dayatattva does not Diyatittv 
at all support the view taken by the Full Bench, of the 
principle of spiritual benefit. But nevertheless a very learned 
lawyer contended before a Division Bench of the Calcutta 
High Court that the Dayatattva suppoitcd his contention, 
namely, that a brother’s daughter’s son in entitled to prefer- 
ence to a great-grandson of the paternal grandfather (?) and 
went to the length of asserting that “ in the translation (of 
the Dayatattva), para. 64 is somewhn different from the 
original.” 

1 his is an instance showing how even the well regulated mind of an advo- 
cate may be betrijed into error by t iking an onesided view of \ question , 
for no real Sanskritist could call the correctness of the transl ition in ques- 
tion The original passage runs is follows 

Sir *t*rr wrtht tfrcmtmnS 


(q) Gobindo v, Wootttesh, W R. special No 17G1 Gobind v t Mohesh 23 W,R, 1 17. 
(?) Han v Batna, 15 C, 780, 



£j2 l>AVAtil lAOA SUCCESSION fc. IX, & 4, SS. ii 

and the transl tlion is is follows' — 

" Accordingly, as on failure of the deceased proprietor's lineage including 
his daughters son, others suc-'ced, similarly in def cult of the brother's son, 
the f ither’s lineage ending with his daughter’s son, t ikes the heritage ” (s) 

It should be observed that the conjoint or compound word 
"ending with his daughter's-son ” is an adjective qualifying the term 
f*r<T?PcIT5f " the f ither’s lineage,” in the original the former word stands first 
and then the tprm "the f ither’s lineage” so that if the words be placed in 
the s ime order in which they stand in the original, the last sentence would 
st md thus, — 

" Similarly in default of the brother's son, ending-with-his daughter’s son 
the f ithcr s line lge t ikes the heritage ” 

And then the question arises to what word does the pronoun " hn ” in the 
compound uljec live term "tndmg-with-/m-d iiightc'r’s-son ” rel »te, — to the 
word brother, or his son, or to the f ither, or his line ige ? 

1 he contention which ippe ars to hive been raised before the Court, was, 
th it it relates to the word "brother’ or "brothers son I his c ontcntion would 
h tve been plausible, if the "pronoun "his ” had not been i component p irt of 
a compound word qu vifying the term " the f ither s lineage”, for, as it stands 
it cannot but relate to the principal word "father's” according to the gramma- 
tical rule of construction 

If the logic d rule of coustmction be looked into, then having regard to the 
context, there c innot be the slightest doubt on the mind of a reader as to the 
person to whom the pronoun "his” relates 

In order to underst ind the true me ining of the passage, it is necessarj to 
itndt rst md what is re illy intended to be expressed by it , md for the purpose 
of understanding the same, wh it is 1 ud down in Yajn ivalkva's text on succes- 
sion, md the exposition of the same as given in the Alitaksharii, should be 
t lken into considc rition 

1 he text of V ajn ivilkja, I ivs down tht order of succession down to the 
brother’s son, thus — 

" The widow, ihe d uighters also, both parents, brothers likewise, their sons, 
gentiles, etc ” (t) 

It should be borne in mind that the order of succession down to the bro- 
ther’s son as I ud down in this text, has been idopted with the iddition of 
d uightcr’s son ifter d uightc r, b) both the schools It is lfter the brother's 
son th it the orde*rs differ in the two schools the Mitakshar i maintains that 
after him the p item il gr mdmother md the like succeed , but the Davabhag «, 
following the an ilogy of the descendants of the p'Ofositns himself, introduces 
the brother’s gr mdson .md the sifter’s son after the brother’s son and before 
the ptternd gr mdp irents And the above passage of the Dayatattva 
embodies this view of the Dajabhagi school the principal words in the 
proposition .re, deceased proprietor and his father, — the words "brother's 
son” being but words of secondly importance , he is enumerated in 
Yajnavalkya’s text, as an heir, and so his default is mentioned in the above 


(s } D. 1 , xl, C § 64 

W SuJ»ap 553 
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passage, as the question arises, Who is to take in his default f (u) And 
the answer given by the above passage is, that the fither's decendants shall 
succeed like the descendants of the piopositus himself, ending with his 
daughter’s son, or in other words, the father s great-grandson and daughter’s 
son, succeed in their order after the brother's son H id the sons of the 
daughters of the tropositus's son and grandson been enumerated in the 
Dayatattva as heirs taking before the parents, then and then only could t 
have been put forward with reason that the pronoun "his’ m the abovo 
compound word, relates to the "brother” or “brother’s son ” 

Hence it is clear that the assertion made before the Court impugning 
the accuracy of the translation is erroneous and unjustifiable 

And the learned Judges of the High Court were not justified in attaching 
the importance they did, to the xpst dt \\t of the pit ider who made the bold 
assertion 

Raghunandana on order of succession — Raghu- Diyatathi 
nandana’s Dayatattva supports the traditional intci prcUtion tndumn d 
of the Diiyabhdga and not the view taken by the hull Bench. ' nte ‘i J,eU 

<4, turn 

that is to say, it lays down clearly an older of succession, 
supplying the deficiencies of the abhagh 

He say that the order of succession is to be determined b) the ipplication 
of two principles, thus— • 

“ Therefore a successor to the inherit inee is to'be determined b\ rcf< rence 
to two considerations, n iniely, his eomparatisc capacity is regards the offering 
of oblations, and his proximity of birth ” !v) 

And then he goes on lo work out the order according to those pimciplcs 
after the Inother's son down to whom the order is ord uned by both \ ishnu 
and Yajnavalkya, (~v) m the following pissiges reproducing Jimutavlih in i’s 
views, — 

"Accordingly, as on failure of the deoc ised proprietor’s own line igc down 
to the daughter s son, others succeed simil irly in def inlt of the brothel's son, 
the father’s lineage ending wnh his d uighter’s son t ikes the hcrit ige ( 1 ) 

In their defiult, the grandfather succtcds (y) 

On failure of him, the grandmothtr inherits * * * (:) 

In her default, the descend ints of the pateinil grmdfither, down, to his 
daughter's son, succeed in the same way, as h is been seen with reg ird to the 
father’s issue (a) 

On the same principle, the paternal great-grandf ither, the p iternal gre it- 
grandmother, and the descendants of the p iternal great-grandf ither, down to 
his d mghter’s soil, Csucceed in the same order) (b) 

On failure of (these) givers of oblations partaken of by the deceased 
(proprietor,) the 'cognates’ (§2) such as the mate rn 1! gr indfathcr, the like,— 
are entitled to the inherit mee (c) 

(it) Dayatattva ch xi, § Go, (v) D T,xi63 (10) Sec p 552 

(xi D. T , xi, G4 (y) D T xi, 65 

( e) D T , xi, 66 (a) D T , xi, G7 

(!>} D. T , xi, 68. (c) D 1 , xi, 69. 
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Among these too, if the maternal grandfather survives, he alone •ucoeed*, 
!n the same way as the father and the like (d) 

If he be dead, then the maternal uncle and the like become heirs in th 
same order, since they present oblation* to the maternal grandfather and the 
like, which the deceased ( proprietor) was bound to offer (e) 

On their def lult the ‘S ikulyas’ or the kinsmen of divided oblations become 
heirs ” (f) 

On perusal of these passages in the original no Sanskritist lawyer can 
have any doubt that the eight cognates beginning with the son’s daughter’s 
son and the seventeen matern il relation*, enumerated respectively in the 1st 
and 2nd Note (f) c moot be introduced before the sakufyaa Although there 
IS no word in the original corresponding to the word ‘'these ” put within 
parenthesis in § Gg, still it is necessarily implied by the context , and the 
only maternal rel itions expressed and necessarily implied by the words “in 
the same wiv is the f ither and the like” m § 70 and “in the same order" in 
§71, are, the matern il grandfather, his son, grandson, and great-grandson, 
and (it may be conceded) also his daughter’s son 01 the mother’s sister’s son, 
the analogy referred to being in his favour 

But it should be be specially 1 noticed that these maternal relations are 
introduced here because they confer spiritual benefit on those to whom the 
deceased proprietor was bound to offer but not on the deceased himself On 
this ground only those that conferjhe highest amount of benefit on the three 
mitarnil ancestors beginning with the m ateinal grandfather may be brought 
in they are his three male descendants beginning with the maternal uncle, 
and his daughter’s son By the application of the print iple of propinquity, the 
maternal grmdf ither is, like the f ither and his father and grandf ither, placed 
before his three m lie issue 

It should be borne in mind that aci ordmg to the principle of propinquity 
alone, which is the only princiole followed in Mithkshar), all arc postponed to 
agnates Hence b> the applic ition of th at principle as well as th at of spiritual 
benefit, those cognates only < an be pl.ictd bcfori the agnates that are sure to 
confer higher amount of spiritual benefit , accordingly, no other cognate than 
the eight stated above can be preferred to ign ates, except perhaps the mother’s 
sister’s son who may be said to be implied by the analogy 

It has alre idv been noticed th it the Dayatattva assigns to the other cog- 
nates the same position as they have under the Mit\ksh ir\ Had that fact 
been known, there would have been no question for reference to the Full Bench 

Recapitulation of Dayabhaga heirs in them order, by 
Srikrishna— in his Commentary on the Dayabhaga, as given 
by Colcbrooke in his translation, is inconsistent with the 
Diyabhaga as well as with Sriknshna’s comments thereon, 
ft is difficult to account for this error, except by assuming 
either that Colebrooke’s copy of the woik was inaccurate, or 


(V> D T , xi, 70 
(/) D.T , xi. 72. 


(e) D T , xi, 71, 
(g)*Seep. 613. 
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that the inaccuracies themselves have crept in somehow 
without Colebrooke’s knowledge. The latter alternative 1$ 
the only assumption that can reasonably be made , for, other- 
wise it is impossible to explain how such glaring inconsis- 
tencies could fail to attract the attention of so careful and SnkisWs 
learned a translator as Colebrooke. The following is t/ic 
rendering of Srikrishna’s Recapitulation which is given m the bhaga order 
edition of the original Dayabhaga with its six commentaries, successi on 
by Pandit Bharat-Chandra Siromani at p. 342 — 

" The following is the order of successors to the estato of| deceased male 
according to this (i t, Dayabhaga)* — (i) First, son ; (a) in his default, 

BOD'S son ; (3) w his default, son's son’s son, -a grandson by a predeceased 
son and a great grand-son whose father and grandfather are both predeceased, 
succeed jointly with a son ; (4) in default of male issue down to the great 
grandson, widow, — having succeeded to the husband’s estate she should 
live with the family of her husband or in their default with the family of her 
father, and enjoy her husband's heritage for preserving her body, she 
should likewise make gifts and the like, of a small portion of the property, 
for the benefit of her husband’s 90ul, but must not alienate it according 
to pleasure like her Stridhan , (5) in default, daughters, amongst them, 
first maiden, in her default, betrothed, on failure of her, married, of 
married daughters, she who has a son, and she who is likely to have a son 
are entitled to succeed jointly, but a barren daughter and a sonless widowed, 
daughter are not entitled to succeed , (6) in default of the married daughter, 
daughter’s son ; (7) in his default, the father , (6) failing him, the 
mother ; (9) m her default, brothers, among them first the uterine, in his 
default, a half-brother if the deceased was re-united with a brother, then 
should there be only full-brothers the reunited full brother alone is 
entitled, in his default a full-brother who is not re-united, similarly should 
there be only half-brothers, then first the re-united half-brother, failing him a 
half-brother who is not re-united, when however, a half-brother is re-united 
and a full-brother is not re-united, then both of them equally succeed, (10) 
in default of brother, brother’s SOUS, amongst them also, first the full brother’s 
son, failing him the half-brother’s son, in case of re-union, should there be 
only full-brother's sons, first the full brother’s son who is re-united failing him 
the full-brother’s son who is not re-united , should there be only half-brother’s 
sons, then first the half-brother’s son who is re-united, failing him the half- 
brother’s son who is not re-united, when however, the full-brother’s son is not 
re-united and the half-brother’s son is re-united, then both of them, like the 
brothers, equally succeed, (ti) in the default of brother's son, brother's 
son's sons, amongst them also the order by reason of the brother being 
uterine or non-utenne, and order by reason of being re-united or not, are 
to be understood, (12) on failure of him, the father’s daughter’s Son, he 
again is the full sister's son or the half-sister’s son , (13) *u his default, the 
paternal grandfather ; (14) on failure of him, the paternal grandmother ; 

H. L -79 
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(15) in h«r default, the father’s uterine brother, failing him the father's 
half-brother; 06 ) m his default the fathers fall brother’s son, the 
father’s half-brother’s son ; 07 ) the father’s full-brother’s son’s son, 
and the father’s half-brother’s son’s son, are heirs in their order; (18) 
in their default, the paternal grand-father’s daughter’s sons, amongst 
them also, the father’s uterine sisters son, and failing him the father’s 
half Sister’S son, this rule is applicable also to the paternal great-grand- 
father’s daughter’s sons to be mentioned below, (19) in his default, the 
paternal great-grandfather ; 620) on the failure of him, the paternal 
groat grandmother; (21) in her defiult, the paternal grand father's 
uterine brother, his half-brother ; (22) their sons ; (23) son’s sons ; (24) 
and the paternal great-grandfather’s daughters son ; m default of heirs 
down to these who are givers of pmdas partaken of by the deceased pro- 
prietor, the succession goes to the maternal grandfather, the maternal uncle 
and the like who are givers of ptndas which were to be given by the deceased , 
amongst them also (25) the maternal grandfather ; (a 5 ) in his default, the 
maternal uncle, (27) his son (28) and grandson are entitled in their 
order in their default, the Slkulyas in the decendmg line who are givers 
of Ufa or remnants of oblations, participated by the deceased, such as the 
three descendants beginning with the great-great grandson, are heirs in their 
order, in their default the Sakulyas In the ascending line such as the pater- 
nal great-great-grandfather and the like who are participators of the l»pa or 
remnant of oblations which was to be given by the deceased, and their 
descendants are heirs according to their proximity in their default, the 
aamanod&kaB are heirs , in their defiult, the preceptor f uhng him, a pupil, 
in his default, the fallow Student, in his defiult, the ttgotras and samtna 
pravaras of the same village are heir* in their order, in default of all the 
sud relations, the king should take the estate other than that of a Brahmana , 
but the estate of a Brahmana should be taken by Brahmanas endowed with 
good qualities such as the knowledge of the three Vedas ” 

Sub Sec iii— DOCTRINE OF SPIRITUAL BENEFIT 

Spiritual benefit —The principle of spiritual benefit is 
examined at length at the end of this Chapter.(4) It will be 
seen that it is not the foundation of the right of inheritance, 
nor is it the only criterion of the order of succession. As 
regards the relative amount of spiritual benefit conferred by 
relations other than those whose succession has expressly 
been discussed by Jimiitavt\hana, there is absolutely no means, 
test or criterion whereby the same may be determined by us. 

Who can confer — Spiritual benefit may be conferred by 
the so-called sapmdas m the secondary and the tertiary 
senses (*) as well as by the sakulyas and the samdnodakas , 


(A) See infra pp 640 etc 


(t) Supra p 80, 
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there are many factors to be taken into account for the 
purpose of ascertaining the respective amounts of such 
benefit, that may be bestowed by different relations , and 
having regard to these factors, it is difficult to say that the 
so-called sapindas confer higher amounts of benefit than 
the saktilyas , &c. Take for instance, the case of a brother s 
daughter’s son, and a sakulya * as regards a sakulya his 
capacity to confer spiritual benefit by offering pmda-lepas or 
divided oblations of water is certain and unconditional, and is 
transmitted after his death to his son and other male 
descendants , whereas a brother’s daughter’s son’s actual 
capacity arises only after his own father’s death, and dies 
with himself, so that his capacity is only potential, and may 
never become actual , should he die before his own father, 
and even when it becomes actual it can exist only so long 
as he is alive and cannot be transmitted by him to his heirs. 
Such being the case, how could it be said that the latter 
confers a higher amount of spiritual benefit than the former 
when it may so happen that he cannot confer the slightest 
benefit at all. 

Besides, the saktilyas may, under certain circumstances, 
become sapindas by reason of the sapmdi-karana for the 
deceased being performed with his fourth and other remoter 
ancestors in case the three inmediate ancestors or any of 
them be alive at the time of the performance of that cere- 
mony. (j) An exception must be made in their favour, 
according to the view taken by the Full Bench of the 
doctrine of spiritual benefit. 

Maternal relations.— As regards the maternal relations, 
admittedly they do not confer any spiritual benefit directly 
or indirectly on the deceased proprietor himself, but it is 
said that they confer benefits on the deceased's maternal 
ancestors to whom the deceased was bound to offer funeral 
cakes when he was alive It has already been said that on 
such a ground as this, one can bring in only those who confer 
the greatest amount of spiritual benefit on the three maternal 

(j) See sufira p 86, text No 12 which is cited also by Eaghun&ndana in 
his Suddhi-Tattwa 
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ancestors, in preference to the saku/yas who admittedly bestow 
benefits on the deceased himself, and on his paternal ancestors 
on whom also he himself was bound to confer spiritual 
benefits, and also bound to leave male issue for conferring 
such benefits on them after his death. So that the only four 
maternal relations mentioned above who have been mentioned 
by Raghunandana and Srikrishna, are the only maternal 
relatrons that can properly be, and had all along been 
understood to be, placed before the Sakulyas. 

View of Full Bench.— The Full Bench begs the question 
by holding that every person offering a pinda to the deceased 
or to any one of his three paternal or maternal ancestors, 
confers higher amount of spritual benefit than a saktllya ; 
for, there is nothing in the Dayabhaga, that may support this 
position . and Justice D. N. Mittcr misapprehended the 
meaning of the term Traipurushika-pinda or funeral cake 
offered to three ancestors of the decased , and even if his 
interpretation of the term be assumed to be correct, yet his 
argument is vitiated by the fallacy of composition or of 
applying to a class what is predicated of certain specified 
individuals of the same. 

It is worthy of special remark that the arguments by 
which the author of the Dayabhaga supports his conclusions 
arc some of them opposed to well-known principle* univer- 
sally acknowledged by learned Pandits, and also opposed to 
the actual usage* and practices of the people. 

For instance, the maternal relations are introduced before the Salculyas 
on the ground that it was the duty of the deceased to present funeral cakes 
to his three maternal ancestors, and that therefore the maternal relations 
who offer pmdas to the same ancestors perform the same duty and therefore 
benefit the deceased 

Now, it i- a welhknown doctrine of the Hindu practical religion that a 
eltgicus duty attaches to a pet son so lam' as he is free /tout impurity and pollu- 
tion , and so Ions ax he u altie iffsT 1 Hence assum- 

ing that the decased was bound in duty to present pmdas to his three 
maternal ancestors, that duty dies with him, he Is not bound to make any 
provision for the performance of the same duty by any body else after his 
death For, although a Hindu is bound to leave a son for the benefit of his 
paternal ancestors, his son cannot benefit his maternal ancestors. How then 
Can the maternal relations benefit the deceased by onermg pmdas to his 
maternal ancestors, who are their own paternal ancestors to whom they are 
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personally bound to offer pmdas ? For they only discharge their own duty 
by performing their ancestor-worship which they can never nor ever do, 
celebrate in two different capacities, namely, personal and representative 
Then again the ancestor-workship called the Parvana Sradha, which is 
the foundation of the doctrine of spiritual benefit relied on as an argu- 
ment by Jimutavah ana, is not really made for the benefit of the ancestors, 
but for the benefit of the worshipper himself, in the same manner as the 
worship of the various deties, celebrated by the Hindus There is no Au- 
thority in Hindu law that the pmdas offered at the Parvana Sraddha 
ceremony, are actually enjoyed or participated in by those to whom the 
same are offered and by their male descendants The interpretation put by 
Jlmutavahana (h) on the text of Baudhayana ( 7 ) is not supported by the 
language of the text (m) for, the Sanskrit word Ddya does not mean ptnda or 
funeral cake, it means primarily a gift and secondarily heritage, and it Is 
nowhere used in the sense of pinda, But Jtmutavahana alone construes the 
word as meaning pinda because its etymologic il meaning is "what is given” 
and a pinda is also a thing given or offered to invisible donees 

There is scarcely a Hindu to be found that performs the Parvana S add ha 
regularly, that is, on each conjunction of the sun and the rrooiv. A day is 
therefore set apart in the ye ir, namely, the Makalaya da> in the month of 
A’swina, which is a public holiday, on which day the Hindus may, if they 
choose, perform the thirteen Sraddkas which they onght to have peiformed, 
one in every lunar month during a year 

So far as actual practices of the Hindus are found this Pan ana Sraddha, 
is, seldom if ever, performed by the Hindus not belonging to the higher castes 
of Brahmanas, Kayasthas, Vaidyas and the like, and even as regards the 
members of these higher castes it is dontful whether one in ten performs it, 
even on the Makalaya day 

^Hence the conferring of spiritual benefit on ancestors by presenting pinda* 
to them in the Parvana Sraddha is a myth in the majority of instances And 
already it has been said that these are intended for the good of the worship- 
per, and not for the benefit of the ancestors 

There is, however, one Sradha which m Bengal is performed by every 
Hindu on the day after the impurity occasioned by the death of the deceased 
proprietor is over, that is, on the 11th 13th ifith and 31st day, including the 
day of death, in the cases of Brahmanas, Kshatnyas, Vaisyas and Sudras res- 
pectively , but it is performed by the followers of the Mitakshara on the ele- 
venth day, to whatever caste they may belong This Sraddha is called 
the Adya Sradha or the first ceremony of the kind, which concludes the 
actual funeral ceremony commencing from the cremation rite. Fifteen other 
Sraddhas ending in the Saptndi-Karana St ad ha on the 1st lunar Anniversary 
of the day of death are enjoined for performance within the first year of death 
These ceremonies are popularly believed to be beneficial to the departed spirit 
who is compelled to reside for one year in what is c died Preta-Ioha, or the 
region for the departed souls, which is something like the purgatory, where the 
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spirit, being severed from the relations in this world and not being allowed to 
join his ancestors in the next is to remain in something like solitary confine* 
ment, until the end of the first year when the Sapmdi-K arana ceremony is to 
be performed for him, which enables him to enter tteptnMa or the region 
of the Manes of ancestors 

Although the aforesaid sixteen Sr&ddhas ending with 
the Sapindi-Karana are popularly believed to be necessary 
for the comfort and peace of the departed spirit, yet the 
Adya or first Sraddha is the only one which is universally 
performed, and as regards the rest they are not performed by 
most people who cannot afford to pay the expenses necessary 
for their celebration. 

If capacity to perform the Sriiddha ceremony be regarded 
as a factor in the matter of inheritance, then the capacity to 
perform these sixteen Sriiddhas and not the pdrvana Sr&d- 
dhas, should consistently with reason and popular feelings, 
be taken into consideration. 

Besides, the doctrine of Adnskta which is umversilly believed by the 
Hindus as the fundiment il artii le of f nth, i> opposed to any spiritual benefi 
being derived by the deceased from Sritddha ceremonies performed for him 
Adnskta or the invisible du il force is the resultant of all good deeds and bad 
deeds of all meritorious ind demeritorious acts and omissions, done by a 
person in all past forms of existence atd also in the present life, and it is this 
Adnskta which determines the condition of every soul, 1 e , is the Cause of 
its unhapptness or misery the state of a living being, depends entirely on 
his own past cotiduct 

And this affords the strongest argument for the view 
that only the conclusions set forth in the Dayabhaga should 
be accepted, irrespective of the reasons whereby the same 
are sought by its author to be supported, which may not be 
cogent at all, nor necessarily acceptable to, or accpted by, 
the people, and that novel inferences deduced from them 
are not justifiable. 

It would not be out of place here to enumerate the rela* 
tions on whom the duty of performing the sixteen Sraddhas 
or Preta-knyb is imposed, in their order. The following 
order is deduced by Raghunandana in his Suddhi-tattva from 
a consideration of various texts. — 

‘CO Eldest son, (a) younger son (3) son’s son, (4) son’s son’3 son, (s) 
widow, (6) widow having a son too young to be capable of performing the 
Ceremony, (?) unbetrothed daughter, (8) betrothed daughter, (9) married 
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diughtw, (lQ) daughter** <on, (ll) younger uterine brother, (1a) elder uterine 
brother, (13) younger half-brother, C14) elder half-brother, (15) son of younger 
uterine brother, (l<)J son of elder uterine brother, (17) son cf younger half- 
brother, (18) son of elder half-brother, (19) father, (20) mother, (21) daughter- 
iir-law, (aa) son's maiden daughter. (23) son’s married daughter, (24) son's 
daughter in-Uw, (25) son's son's maiden daughter, (a6) his married daughter, 

(37) paternal grandfather, 0*8) paternal grandmother, (29) the patemil uncle, 

(30) and the like sapmda (on the father’s side), (31) Saminodaka, (32) 

Sagotra, (33) maternal grandfather, (34) maternal uncle, (35) sister’s son, (36) 
sapittdas on the mother's side, (37) Samanodakas on her side, C38) widow of a 
different caste, (39) unmarried wife (continuous concubine?), (40) father-ln law 
(4 1 \ son-i n law, (42) paternal grandmothers brother, (43) pupil, (44) priest, 

(45) preceptor, (46) friend, (47) fither’s friend, (48) fellow-villager of the 
same caste who is paid for,— these forty-ught are in their order entitled and 
liable (to perform the Preta-knya of a male)" 

It is worthy of special remark that “a son’s daughter’s 
son” or any other relation of the same kind, is not mentioned 
at all, although son’s daughter and son’s son’s daughter are 
mentioned. And it cannot but be admitted that the abovo 
order affords the strongest evidence of degrees of natural love 
and affection of the relations who are to perform the 
last services to the deceased, although most of the women 
are excluded from inheritance, being disqualified by their sex. 

The conclusion, therefore, is that the capacity for spiritual Conclusion, 
benefit such as is expounded by Justice D. N. Mitter, cannot 
and ought not to be made the basis of an order of succes* 
sion, which is opposed not only to the feelings of the people 
but also to the natural development of law. 

Natural love, and number of degrees of relationship. Joint family, 
— Europeans among whom the joint family system is tm- natural love f 
known, and who are ignorant of the natural influence of the '^degreel 8 
system in moulding the growth of love and affection of the 
members towards each othe r, and also towards their children 
in the same manner as if they were their own,— may very 
well take the strength and intensity of natural love and 
affection between a man and his relations to be inversely 
proportional to the number of degrees by which they are 
distant from him. But the same can, by no means, be 
predicated of Hindus who live in joint families, the joint 
family system being the normal condition of Hindu society. 

It goes without saying that those who are called to live 
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together from their birth, and are associated together in 
times of joy as well as of distress, and who help and are 
expected to help each other whenever necessary, are tied 
together by bonds of union which cannot but be very strong 
in the nature of things, quite independent and irrespective 
of the number of degrees of relationship. The Hindus 
would be astonished to lea r n that there are European Judges 
who could not be induced to be lieve that in a joint family 
the rtatural love and affection of the grandparents for their 
grandchildren, are at least equal to, if not greater than those 
of their own parents, for, the love and affection that are 
called natural are really to a great extent acquired by 
reason of certain causes that do apply more to the paternal 
grandfather and grandmother of children in a joint family, 
than to their father and mother, to whom alone the causes 
would have applied had they lived separate, like the 
Europeans. And the agnates, though distant, have bonds 
of closer union to be attached to each other than the cognates 
as a general body («) Hence, although a son’s daughter’s son 
or a brother's daughter’s son may, in the estimation, of 
Europeans and of some English-educated Hindu “lawyers 
without Sanskrit,” be deemed, having regard to the number of 
degrees of distance, to be very near and dear relations, yet 
they are in the estimation of the Hindus very distant rela- 
tions, by reason of their belonging to different families : and 
it cannot but be admitted that amongst the majority of the 
Hindus who are followers of the Mit&kshari, all cognates, 
with the single exception of the daughter’s son in case the 
deceased was separate, are considered to be inferior to the 
agnates, however distant, who are recognized as heirs in 
preference to all other cognates agreebaly to the principle of 
propinquity which is the admitted criterion of the order of 
succession in the Mitiikshark School. ( 0 ) 

The custom relating to the obsei vance of mourning 
affords the strongest possible evidence of the nearness of the 
sakulyas and the samdnodakas . all his sakulyas have to 
observe mourning at the death of a Hindu, for the same 

(n) Supra p 105, 

fo) $ome cognates introduced by Act II qf 1929 see ante p 567 
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period as is provided for his own son, that is to say, 10, 12, 

1 5 and 30 days respectively for the four castes in their order ; 
it should be borne in mind that for the purpose of mourning, 
s&pittdas under the Dayabhaga are those relations who are 
sagotra sapindas under the Mitikshara, (p) remoter agnate 
relations residing in the same village do also actually observe 
mourning like the sakulyas , though the period of mourning 
ordamed in the Shastras, for them, is three days only, which 
is also the period for nearest cognates such as the daughter’s 
and sister’s sons, while the brother’s daughter’s son and the 
rest whom the Full Benches have introduced before sakulyas 
are not required to observe mourning even for a single day. 

But nevertheless, one of the unnatural consequences of 
the principle of spiritual benefit being supposed in the 
manner explained by the Full Bench, to be the criterion of 
the order of succession, would be, that some cognates would 
take the inheritance in perference to agnates to the same 
degree, — a result which is — opposed not only to every 
system of Jurisprudence but also to the very text of Manu 
on which the doctrine is based A student of comparative 
jurisprudence will find that at first, cognates were not recog- 
nised as heirs at all, then m the course of progress they were 
recognised as heirs, but were placed after all the agnates ; 
then, some of them were permitted to have a position on the 
order of succession, in preference to more distant agnates , 
and the last stage of development has been, to abolish all 
distinctions between agnates and cognates , but it is nowhere 
found that cognates take in preference to agnates of the 
same degrees with themselves. 

Take for instance the Roman law the Twelve Tables Roman 
did not at all include the cognates m the category of heirs, prudent 
In course of time when the family union became less strong, 
and importance began to be attached to the nearness of km, 
irrespective of the family, the exclusion of all cognates from 
inheritance came to be regarded as unnatural and as a survival 
of an archaic institution , the Proetor Urbanus recognized the 
( p ) See D B , xi, 1, 
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heritable right of certain cognates under the pretext of giving 
them forms of action. And at last all distinctions between 
agnates and cognates were abrogated by Justinian. 

The Mahomedan law also discloses similar development. 
The Sunni School appears to be anterior to the Mitakshard on 
the point of development , for, it postpones all cognates with 
out any exception, to agnates however distant. According to 
this school, even the daughter’ s son in excluded from inheri- 
tance by the remotest agnate. The Shia School, however, 
has abolished this distinction between agnates and cognates 
as regards the right of inheritance, although the agnates still 
enjoy certain privileges showing their supcnonty to the 
cognates. 

Similar development is found in Hindu law to a certain 
extent. Manu does not iccognize the cognates as heirs at 
all , the daughter's son mentioned by Manu to be equal to a 
sons’ son, refers to the appointed daughter’s son — a kind of 
adopted son who is an agnate, and not a cognate. 

Cognates are, later on, rccogni7ed as heirs for the first 
time, by Yajnavalkya who places them after the agnates. 
Then the MitaksharA made a change in the law by giving 
to the daughter’s son a very supeiior position in the order 
of succession, as has already been said, and the DAyabh&ga 
has given to some other cognates a position in preference to 
many agnates 

The Hindu law, however, has not yet arrived at that 
stage in which the distinction between agnates and cognates 
is abolished, by reason of the joint family system, which is 
the foundation of the distinction, still prevailing in Hindu 
society agnates live together jointly, excluding cognates. 

But the development of law, whereby cognates are 
preferred to agnates of the same degree with themselves 
is quite unnatural and unprecedented in the history of law, 
and is not at all sanctioned by the sages , for instance, son’s 
son’s daughter’s son taking in preference to son’s son’s son’s 
son, brother’s son’s daughters son taking in picfercnce to 
brother's son’s son’s son, and the maternal grcat-gicat grancj- 
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father’s descendants taking in preference to the paternal 
great-great-grandfather’s descendants. 

It appears so unreasonable that the High Court did at 
first refuse to sanction it. (</) This decision was pronounced 
erroneous by a Full, Bench, the judge-, of which did not 
decide the question but thought themselves bound by the 
judgment of the first Full bench, although the only question 
before the latter was, whether a brother’s daughter’s son 
and the like were heirs at all. And they entirely lost sight 
of the principle of propinquity 

It has already been observed that although the text of 
Manu on which Jimutavahana relies, may support his theory 
with respect to the three maternal relations, namely, the uncle 
and his two descendants, yet it cannot be applied to the eight 
daughter’s sons. Manu says, — “To three (ancestors) should 
libations of water be offered, for three is ordained the offering 
of pvidas or obituary oblations the fourth is the giver ot 
them, the fifth has no concern in them ” 

It should be noticed that the terms fouith and fifth in 
this text of Manu are used relatively to the remotest of 
the three ancestors hence, it can by no means be so 
construed, as to include any of the daughter’s sons who must 
be fifth in relation to the remotest of his three maternal ances* 
tors to whom he offers fin das since the mother must be 
one degree in the computation of degrees, though she is not 
one of the three ancestors on the maternal side to whom 
pindas is offered. 

The grand sons by daughters of the propositus himself 
and of his three paternal ancestors are introduced by Jimhta 
on the authonty of a special text declaring the equality of his 
son’s son and a daughter’s son with respect to the capacity for 
spiritual benefit, which text, cannot apply to a son’s daughter’s 
son, or a brother’s son, or the like, who confers such benefit only 
on the son or the like, 1 e., on his own maternal grandfather 
only, by virtue of that special text, but not on the piopositus 
nor on his father or the like, (r) 

(q) Set Kashee v Raj 24 W R 229. 

( r ) D B. xi, vi, 9 
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Thus it is clear that the texts on which Jimuta relies cannot 
support the inference drawn by the Full Bench. For had 
what is ascribed to Jimuta been his rule intention, he would 
certainly have expressly mentioned at least one of these 
daughter’s sons. 

Case-law and altered order of succession.— In the case 

of Gurugowtda v. Anund Lai l, (r) the uncle’s daughter’s 
son was held to be an heir, and it was admitted by Babu 
(subsequently Justice and afterwards Sir) Romeschandra 
Mitter that if he whose claim was lesisted by his client, be 
held to be heir, he would succeed in preference to his client 
who was a Sakulya , and the reason for this admission seems 
to have been that if tfic doctrine of spiritual benefit, upon 
which Justice D N. Mitter wanted to base the claimant’s 
heritable right, be correct, then he must take to the exclusion 
of sakulyas It did not strike to any one them, that the said 
claimant might be an heir, yet he might hold the same place 
under the Bengal School as under the Mitakshara School. 
It is, however, clear that having regard to the question for 
their consideration this Full Bench was not called upon to 
decide the question as to the exact position of the paternal 
uncle’s daughter’s son in the order of succession 

However that may be, the result is that all the second 
and the third class Dayabhaga saputdas (t) may be contend- 
ed, according to the reasons set forth in the judgment of 
Justice D N Mitter, to be preferable to the sakulyas. But 
in so doing one must altogether ignore propinquity the 
fundamental principle of inheritance, contrary to the Daya- 
bhaga school. 

Although Full Benches are said to settle doubtful points 
of law, yet the effect of the above Full Bench decision has 
been to unsettle the whole law of inheritance 

It should be observed that eight daugter’s sons were by 
necessary implication recognised by that Full Bench as heirs . 
they are, (1) son’s daughter’s son, (2) son’s son’s daughter’s 
son, (3) brother’s daughter’s son, (4) brother's son’s daughter’s 
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son, (5) paternal uncle’s daughter’s son, (6) paternal uncle’s 
son’s daughter’s son, (7) paternal granduncle’s daughter’s 
son, (8) paternal granduncle’s son’s daughter’s son. 

The precise position of these in the order of succession 
has been the subject of dispute in many cases The conten- 
tion on behalf of them has been that the two descendant- 
of the propositus should succeed in preference to his parents 
and their descendants and the two descendants of the father 
should take in preference to the grandfather, and so on. 

But this contention could not be accepted and given 
effect to, except by overriding the order given in the Daya- 
bh&ga. The first case on the point was that of Gobind prasad 
V. M obese hand) a («) which was decided by two eminent 
Judges of the Calcutta High Court, namely, Chief Justice 
Sir Richard Couch and Justice Amslic, who held that these 
eight daughters’ sons cannot be placed before the paternal 
great-grandfather’s descendants, including his daughter’s son 
( v ) the competition in that case was between the brother’s 
daughter’s son and the paternal grandfather’s great-grandson, 
and the latter was held perferable 

The correctness of this decision was impeached in many 
subsequent cases, but it has been uniformly followed (zoj 
But nevertheless some judges of Mofussil Courts mis- 
understand the effect of the above rulings of the High Court, 
and commit errors by following the arguments in the judg- 
ment of Justice D. N. Mitter. 

The order of succession among these eight daughter’s 
sons is the order in which they have been enumerated 
above, (v) 

In a case of competition between these eight dauhtcr’s 
sons on the one hand, and the maternal relations on the other, 
the former arc to be perferred agreeably to the exposition by 
the Full Bench, of the prnciple of spiritual benefit , accord- 
ingly it has been held that the father’s brother’s daughter’s 

(u) 15 B L U 35 J3WK 117 (v) No 24 sup/a p 613. 

\w) bee In the matter of Oodoychurn, a, C 411 and note, Gopal v Haridas, 
ll C 343 , Hari v Baina 15 C , 780 , besides there are many unreported 
cases (a) Pran v Surub 10 C.L K 484 
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son is entitled to succeed tn preference to mother’s brother’;! 
son. (y) 

The order of succession amongst the maternal relations 
who come within the sapmda relationship expounded by 
Justice D N Mittcr is in the ordci in which it has been 
numbered in the genealogical tree ( 2 ) It must be exactly 
similar to the order amongst the three paternal ancestors and 
their descendants, excepting this that the three maternal 
female ancestors are not recognised as heirs 

The question whether the eight daughter’s sons and the 
maternal relations other than the maternal grandfather and 
his three descendants, should be preferred to the sakulyas 
has not, as it has already been said, actually been judicially 
discussed and decided by the High Court in any case 

In the case of Kasmath Roy, (a) in which there was a 
competition between the brother’s son’s son and the 
brother’s son’s daughter’s son, the former who is a sakitlya, 
was preferred to the latter who is a sapmda according to 
Justice D N Mitter’s exposition of the principle and the 
order of succession The learned judges could not accept the 
view that a cognate should take to the exclusion of an agnate 
of an equal degree. 

The correctness of this decision was called ni question 
in the case of Dig umber V Mo tilal . (b) m which the com- 
petition was between the brother’s daughter's son and the 
great-great-gieat-giandfathci’s grcat-gieat-grcat-grandson , and 
the question was referred to a Full Bench for their con- 
sideration. But this Full Bench refused to judicially decide 
the point, as the learned Judges thought themselves bound by 
the decision of the first Full Bench, although the Judges there- 
of were not called upon to decide the point, as it was not at 
all referred to them. The brother's daughter's son was held 
preferable. 

Thus has arisen an unsatisfactory and abnormal state of 
the law, in which certain cognate lclations whose very exis- 


(y) Braja v Jivan, 26 C , 285. <2) Supra p 97, 

(a) 24 W R , 229 ( 6 ) 9 C , 563. 
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tehee may be unknown to the deceased proprietor, would 
beeome his heirs in preference to the sakulyas living, it may 
he, in the same house with him, and regarded by him as near 
and dear relations. 

In discussing the question, the learned Judges have com- p nnciple 
pletely ignored the principle of propinquity and confined Jy 1 f°jj ltcd 
their attention exclusively to the principle of spiritual benefit Bench 
alone. But it is absolutely impossible to explain and main- 
tain the accepted and now settled and undisputed prder as 
set forth in the Dayabhi\ga without recourse to the principle 
of proximity. But yet it is not even alluded to in the deci- 
sions on the question 

It may be asked, — Does a Hindu, m the oidinary state of )S opposed 
things, know even the existence of the daughter’s son, of the t0 texts ' 
son and the grandson of the maternal great-grandfather or 
great-great-grandfather, or even of the son and grandson of 
the maternal grandfather ? The answer is obvious. Any 
cue acquainted with the customs, manners and habits of the 
Hindus, and pausing to think about the matter, cannot but 
wonder how these daughter’s sons could be preferred to 
j akulya relations who have to observe mourning at the death 
of the deceased proprietor for the same period as his own 
son. 

The question is one which ought to be judicially consider- 
ed and the law enunciated according to the true construction 
of the Bengal commentaries, by a Full Court of all the Judges, 
and there is a precedent for this course. Several times (c) 
such attempts were made, but on each occasion the High 
Couit refused to re-open the question decided by the Full doubted 
Bench. In one of these cases (d) Chief Justice Sir Lawrence followed 
Jenkins remaiked “Undoubtedly there are, * * * a number of 
considerations that might be brought into play were the 
matter untouched by authority. * * * It has been treated 

[c) Kedir N.th v AmnUlal, 16C L J 342, KaiDsh * Kurana, 18 C W N 
477 , Kcdir Nath v Hindis, 43 C It 19C W N 1 181 , see also in this 
connection Dino Nath v Chundi, 16C I J 14 (1889J , K tdln Rim^n v 
Gopal, 24 C W N 116 
( j ) 43 c 1 io-ii 19CWN1181 
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as governing cases of similar description by other distinguish- 
ed Judges * * * And they one and all have felt that it is not 
for this Court, at any rate, to question the propriety of that 
Full Bench decision.” There is a decision which even after 
these cases, has expressed that spiritual efficacy is not the 
only guide to trace the order of succession, (e) 

As the High Court is not disposed to reconsider and over- 
rule the Full Bench decisions, the Legislature ought to be 
moved to codify the law consistently with the feelings of the 
Hindus of Bengal, in consultation with learned Pandits and 
some English-educated Hindu lawyers. 

Examination of the Principle of Spiritual Benefit.— At one time It 
was thought the doctrine of spiritual'benefit is the key to the Hindu law of 
Inheritance It is now, however, admitted on all hands that the doctrine 
ha9 nothing whatever to do with the Mitakshara law cf inheritance But it 
must not be thought that the Mitakshara is silent about the Sraddha cere- 
monies forming the foundation of the doctrine On the contrary it will ha 
found in the AcharakAnda a miuute and exhaustive description of the various 
matters concerning those ceremonies But the author of that 
does not even allude to those ceremonies whih dealing with inheritance 
so as to imply any sequence between the wo There are, howevei, 

a few passages in that part, implying ra, r the converse of what is 

understood by the doctrine of spiritual benefit other words, relations that 

become heirs are required to perform the ex< al ceremonies for the decea- 

5 ed , but they are not held to bocome heirs because they confer spiritual 
benefits 

The expression " exeqmal ceremonies ” means the sixteen stilddhas ending 
with the safmtdikaran ceremony These are the most important cenmomes, 
but only one of them is (f) regularly performed by every Hindu that has not 
openly renounced Hinduism The last ceremony has, as has been already 
said, the effect of uniting the deceased with his departed paternal ancestors 
in the next world But for this, his spirit would have roved over the earth, 
in something like solitary confinement These ceremonies are required to be 
performed by relations male or Female in a specified order, the next in order 
being competent to perform in default of the first Some of these relations, 
however, are not in the category of heirs (g) 

The author of the Dhy ibhaga deals with the order of succession in the 
eleventh Chapter of that tre itise In laying down the order he professes to 
interpret certain texts of the sages, which set forth the order to some extent 
by naming the relations, and then end with generic terms , and he refers to 


r e ) Nahnaksha v Rajam, 35 C W N 725, 729, 
CWN 721,72*5 

f) Supra p 639 

g) See supra pp C30-G31 


r also Akshoy v Hari, 35 
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the capacity for conducing to the spiritual benefit of the deceased as on« 
of the many reasons In support of his exposition of the order of succession 
deducible from those texts 

The author does not however, allude to the above mentioned sixteen 
st&ddAas or to the ekoddista srdddha, in considering the capacity of a relation 
to confer spiritual benefit He confines his attention to the pclrvana srdddAat 
alone for the purpose It has already been said that these ceremonies are 
regularly performed by none 1 and although the unwillingness of the people to 
regularly perform the ceremonies, has given rise to the rule that these may be 
performed once for a year, and a day named mbhalayd is set apart for that 
purpose, still very few Hindus of the persent day observe these ceremonies 
This omission is rather to be regretted and is due mainly to the ignorance of 
the people in general as to what is meant by the ceremonial conducted in 
Sanskrit They are calculated to exercise a very salutary influence on the 
human mind, by forcing on it the idea of the vanity of the world, like a walk 
In a cemetery 

One will be in 1 position to cleaily understand the doctrine of spiritual 
benefit if he examines how the author of the Dkyabhiiga makes use of that 
theory The following is a summary of the references in the P&yabh&ga to 
this principle — 

1 A grandson by a predeceased son and a great-grandson whose father 
and grandfather are both dead, inherit together with a son The reason assign- 
ed is, that these three confer equal amount of spiritual benefits by performing 
the pdrvana sr&ddha (h) 

A grandson whose father is alive cannot perform the pdrvana so he cannot 
take (t) Potential capacity is here disregarded 

A son offers three oblations, a grandson two, and a great grandson one, 
but this difference m the number of oblations is taken to be of no effect It is 
also to be noticed that when they confer equal amount of spiritual benefit, 
why do they not take per capita, if the doctrine be the sole criterion of inheri- 
tance ? 

2 W ldow succeeds to the estate of the sen'ess husband, by virtue of 
express texts Conflicting texts are referred to They are reconciled by 
holding that the contrary texts do not intend to lay down the order of succes- 
sion but to enumerate the heirs It will be borne in mind that from these texts 
the author of the mitaishara deduces three different modes of devolution 

1 he author of the Dkyabhi\ga ( l ) invokes the aid of the doctrine of 
spiritual benefit in support of his conclusion in favour of the widow’s 
succession He cites many texts in which the sages declare that the 
birth and existence of the three male issues are spiritually beneficial 
to the father and other ancestors, independently of the performance 
by them, of any religious ceremony for offering ptttda {A) Upon the 

( h ) Ch 111, Sec 1 para 18 
Ch 111, See 1, para 19 
(j) Ch xi. Sec 1, paras 31-44 
(*) D B, xi, 1,31 
H L -81 
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.Monty of those *«, he expla.ns the term 'sonW to ot.an d..t ltu ,. of 

son, grandson and *reat-gra..d,o.„ on the gronnd of sp.ntu.d benefit This 

latter snppm.cd by an eapoMtio. of the nr/We relation- 

Ship, by putting a novel meaning on the term d&ya in a text of BaudhAyan 1, 
according to which, however, the first class sapindas only may come under 
that term He states tint next to the mile issue, the widow may confer 
spiritual benefits b\ prictismg lusterities and idds th it she might cau< 
her husband’s soul to f ill to the lower region by leading a viciou * of 

life for iv int of wealth 

"1 he widow c innot pcifoim the pu/va/ta s raddha She succeeds fo r two 
peculiar re isons 1st, she is the stuv iving h df of the deceased husbind 
2nd, her unique capacity for confeinng spiritual beneht, very different 
from the rites upon which the full Bench leiies. 

3 Daughter's succession is b istd upon express texts She herself 
cannot confer any spirit u d benefit, but her son m \y do so The daughters 
th it arc sonh ss ind not lihi ly to h n c sors, ire excluded 

The rn udeu d uigbtei is preferred to otlicis , is hci nnrn ige is requisite 
for the spiritual welt ire of her depaitt d patern il mcestors, who would 
otherwise fill to a region of toiment But there is in cxpicss text foi this 
pref renco 

If the spiritual benefit derived f om uaddlas were the only criterion, the 
daughters son ou^ht to h iv ’ been held preferable to both maiden and 
m irried daughters 

4 D itightei’s son 1 heie are express texts in f ivour of his succession 
There ne also texts to the effect th it lit confers peculiar spiritual benefit 
like the son s sun, by his very birth and existence apart from the offering of 

puidco All these texts, however, re illy refer to the appointed daughter’s 
“ton, m, a kind of adopted son and not to the oidinary daughter’s son 

5 bathet’s succession s b iscd upon express texts He is postponed to 
the duighters son, because he o tf» rs two oblations md the daughter’s son 
thre c 

It will be observed th tin this instance the potenti il capacity alone is 
looked to i he daughter’s son may not actully present any obi ition at all 
For if Jos f ither be dive he is not competent to perform the parva/ta 
sutidht, md if pr< de< e is< his f ither h« c in bestow no spiritu i! benefit at all, 
bv oil* ring obi itions i he d mghter ’s son’s son does not offer my oblation> 


It will b< borni in mind th it the piuvnua ttaddha is not separately per 
formed in honour of the matern il mcestors It is i ceremony m honour of 
the patern tl ancestor-, done When it is perfoimcd, then the matern il 
ancestors also ue worshipp ( d, b it not in dl o ises 

According to the doctrine of spiritu d benefit, the f ither and the paternal 
uncle • ight to have uc ei ded togi ther, as both of them offer two oblations 
Propinquity done c an expl nn th< f itber’s prt fc rrrn e 

Tbefithci is prefer til to the brothci whose t apaeity for spiritual benefit 
is superior to the foimer’s, blit potenti il during Ins life one cannot nrefer 

entenon for postpon- 
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mg, which he his not done in the cise of the daughter’s son, or un'css he 
relies on propinquity whereby only he may prefer the f ither to the 1 rothcr 
G Mother’s right is based upon express texts Rc isons for preferring 
her to a brother ire, gratitude in return for secular benefits received, — 1 new 
factor, and her t ipacity to confer spiritual benefits by giving birth to sons 
She cm inherit when a widow, ind if she has no mile issue then, she 
cinnot even indirectly confer iny sp'ritml benefit in the sud m inner 

In strict accordance with the doctrine rf spiritual b< in fit as understood 
by the Full Beni h, she ought to n i>e bei n postponed to m iny others The 
doctrine must be given up m her Case which can by no me ms be brought 
under it 

7 Brother’s succession iftcr the parents is express]) mentioned in the 

texts There is an express text for the prr fereni e of whole blood An addi- 
tional reason assigned is tbit the full brother offers 1 lil il'ons to the 

deceased's own motht r to whom he was bound to present (bhtion* in the 
par v ana stdddka, where is the half-brother offers to Ins own mother and not 
to the mother of the deceased 

Following the spi.itud benefit tluorv stiuJ,, a re-i mted hilf-brother 
could not be held to succeed jointly with 1 full-biother not re-united Nor 
could •'eunion be t iVen to give preference in othi r r ises 
The oblation presented to the mother is a new factoi 

The full brother otfers, then fore, six undivided oblumns, or r'thcr nine ( 
three to paterml mile anccsto-s three to the mother, the petein il s r ind- 
mother and great-grandmother , ind three, to the materml naa'c ancestors 
Still, he is postponed to the f ithcr who ol'ers only four, and to the d uightcr's 
son who offers only three 

8 After the brother comes the brother's sen under the express texts 
He offers two obi itions A full biothci’s son effr rs two mote obi ltions to 
two female ancestors while a h llf brother', on presents only one such obla- 
tion to the deceised’s paternal grandmother 1 his is set forth as an addi- 
tional reason for the prcfirencc of the foimer 

Thus far, the order of sin cession is the same as under the Mit ikshar\, 

with the slight difference as to the order betwei n the pannts, and the 

inheritance of barren and sonlecs widowed d mghters 

g Then comes the brother's grandson , he is not expressly named but 
Is included under the term He offc.-. one obi ition 

The brother’s son and grandson are preferred to the paternal uncle who 

offers two oblations inasmuch as they present obi itions to the f ither who is 
to be principally considered 

The brother’s gTeat-gr mdson being the fiifth in desi ent offers no un- 
divided oblation and theiefore cinnot take now 

10 The sister’s son comes in next. He presents three oblations 
II. Then the author of the D&yabhJiga lay- down generally that the 
grandfather's and great-grandfather’s descendants inclusive of their daugh- 
ter's soft, will take in the same way as the father’s descendants 
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The reasons assigned for the succession, in the above order, of the sons 
of daughters of the three paternal ascendants are, that they ought to take 
on the same grounds as the deceased's own daughter’s son, and in the proxi- 
mity of offering oblations and that they are included under the term gotraja 
in the text of Yhjnavalkya 

The word gottaja is taken m the Mitikshara in the sense of sagotra or 
agnatic relation the author of the Dayabhaga takes it in its literal sense, 
namely, descended from the goira in this sense the sons of daughters bor n 
In the family may be called gotmjas, though it is far-fetched 

12 Then the author says that in default of the great-grandfather's descen- 
dants including his daughter’s son, who offer oblations enjoyed by the 
deceased, the maternal uncle and the like succeed, because Yajnavalkya 
includes them under the term bandhit, and because they confer spiritual bene- 
fits upon the deceased by performing a duty which the deceased was bound 
to perform, namely by presenting obi itions to their own paternal ancestors 
who are the maternal ancestors of the deceased 

He says that uses of wealth are two, enjoyment and charity When it 
cannot conduce to the enjoyment of the deceased, it ought to be appro- 
priated to charitable purposes such as are Calculated to confer spiritual 
benefit upon the deceased He adds that the taking of the wealth by the 
maternal uncle and the like furnishes them With the means of presenting 
oblations to the maternal ancestors to whom the deceased was bound to give 
oblations } ahd the deceased is benefitted by gifts of oblations to maternal 
ancestors by the maternal uncle and the like 

In Ch xi, Sect vi, paras 12-20 and 28-33, there is a lengthy discussion 
on this subject The real difficulty of the author, and the way in which he 
meets the same, will be better understood, if attention be paid to the follow- 
ing texts, one of YhjnaValkya and the other of Manu 

(l) 1 he widow and the daughters also both parents, brothers likewise, 
their sons, the gentiles (gotra/as) the cognates bandhus, a pupil and a fellow- 
student in default of the first among these, the next in order is heir to the 
estate of a sonless deceased man — l&jnava/lya (l) 

< 2 ) To three must libations of water be made , for three is the offering of 
funeral cake ordained the fourth is the giver of the same , the fifth hag no 
concern in them To the nearest sapmda the inheritance next belongs After 
these the sakulyas or gentiles, the preceptor or the pupil — Manu (m) 

I here/ore according to the plain meaning of the text of Yajnavalkya the 
Cognates or bandhus can be heirs only in default of the gentiles And this is 
the real difficulty in the way of the introduction of the maternal uncle and the 
rest before the sakulyas or gentiles 

1 he expedient hit upon by the author of the Dhyabhdga is this Manu 
does not name the cognates in the category of heirs But there is a maxim 
that no code of law can be accepted if contrary to Manu Therefore, m OTdet 
that bandhus who are mentioned by Yijnavalkya may become heirs, it must 
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be held that Manu also has mentioned them by implication And the text — 

“ To three must libations, &c ” — is taken by the author to include the cogna- 
tes by implication Agreeably to this view, the cognates come first in Manu’s 
texts, and then the sakulyas The author means to say that neither the enu- 
meration thus obtained nor the enumeration by Ydjnavalkya of gentiles and 
cognates one after the other, does indicate the order of succession But the 
order is to be determined by the text " To the nearest saptnda the inheritance 
next belongs ’’ 1 he term ' nearest saputda ’ is interpreted by the author to 

mean the greateit-sptntual-be tie fit-giver 

According to the author of the DAyabhikga, the cognates to whom he has 
given a position before the sakulyas confer a greater amount of spiritual benefit 
than the latter 

They are the daughter’s son, sister’s son, father’s sister’s son, and grand- 
father’s sister’s son, as well as the maternal uncle and the like 

The term 'maternal uncle and the like* has been explained by Snkrishna 
and Raghunandana to mean the maternal grandfather, the maternal uncle, his 
son and grandson The expression traipurushikapxnda, used by the author of 
the Dtiyabhdga in the course of the argument and the principle of reciprocity, 
may have influenced this explanation 

13 The sakulyas come after the maternal uncle and the like There are 
express text for their succession They also confer spiritual benefit by offer- 
ing pmda-lepas either to the deceased himself or to those to whom the decea- 
sed was bound to offer such oblations 

1 he doctrine of spiritual benefit is not referred to in dealing with the suc- 
cession of the saniinclnodakas and the rest because both the schools agree as 
to their succession 

14 The founder of the Diyabhdga School intended to leave as the law of 
Bengal, the Mititksharh order of succession as modified by himself, mainly by 
introducing the seven or eight cognate relations before the sakulyas It 
Was not his object to deal with it in its entirety, but he may be mistaken to 
have done so by reason of the explanation of the texts cited by him on the 
order of succession, which clearly appears from the context to be merely 
parenthetical. It would be a great mist ike to suppose that the order appear* 
lhg from the said explanation is intended to be exhaustive, when the cogna 
tes that are expressly recognised as heirs in the Mitaksharit are not at all 
taken into cosideration by the author who would undoubtedly have done so, 
had he differed from the author of the Mitakshard After having dealt with 
the order of succession, by way of explaining the texts cited, the author does, 
(n) again return to the discussion of the right of cognates to whom he has 
already given a preferable position m the order of succession , for therein he 
principally differs from the Mitak shark He argues that the order of succes- 
sion as modified by him, agreeable to the theory of spiritual benefit, is the 
proper one (<?) 


(n) In paras 21-33 
\ 0 ) XI, vi, 30. 
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Then he concludes by saying that even if the learned be not satisfied 
that the doctune is deducible from the texts of Manu, still the order of succes- 
sion as laid down by him is supported by them 

Srikrishn i’s comments on the above are that, according to the doctrine 
of spiritu il benefit strangers might come in a® heirs, for any person, by 
throwing into the waters of the Ganges the ashes of the deceased’s body after 
cremation, may confer upon tbe deceased an inestimable amount of spiritual 
benefit I his difficulty amongst many others, indueed the mthor to make 
the last mentioned remirk {/>) 

15 It has already been said that the order of succession amongst the 
paternal grandf ither s and great-grandfather’s descendants is not laid down 
in cjitenso by the author of the Dayabh iga But Raghunand ina and Sri- 
knshna pi ice them in tbe following order, grandfather, — grandmother, uncle, 
uncle’s son, uncle’s gr indson, grandf ither’s daughter’s son, great-grandfather, 
great-grandmother, grand-uncle, his son, grandson and great-grandfather’s 
daughter’s son,— following the analogy of the order in which the parents and 
their descendants take But this is clearly indicated by Jimutavthana in 
Cb xt (V) 

This order is not consistent with the obi ition theory But nevertheless 
this order is laid down by tha author of the D ly ibhag 1 

Upon a review of the above reference to the capiciiy fot conferring spiri- 
tu d benefit, it is difficult to see how a cle ir and consistent principle 

of inherit im e The other heirs after the sat nlyas do not ccmfc r any spiri- 
tual benefit As to 1 b itions of water, they ire offered by strangers as well 
as by relations, nor is any authority cited supporting the rendering of the 
term samanodaf as into those connected by libations of water 

It h is, however, been asscited tint the whole of Ch ipter XI of the 
Dayabhag i, is nothing but 'a mere elaborition of the doctrine of spiritu d 
bent lit But with the greatest dcf< renee to those that tike this view, it rin- 
not be si t n how such i conclusion c in be drawn to, on 1 perusal of that 
Chapter The object of the author appears, lx yond the shadow of a doubt, 
to have br cn to 1 iy down a p irticular aider of succession, md to invoke 
the tid of th it doc trine me rely to fortify his positions That doctrine itself 
has nowhere been fully and completely explained nor independently dealt 
with , but it bis only bei n, in a subordinate manner referred to in the 
course of the irgument » put forw ird in support of his positions 

And it m iy very f 11 rly be doubted whether the induction of the doctrine 
of spiritual ben< fit and the generalizations made by tbe Pull Bench in Gum - 
gobi/rda Saha Jlfjudads c isc are correct, when these are admittedly inconsi- 
stent with the order of succession specified by the author of the Dayabhaga 

And nothing is found in th it work from which the rel itivc amount of spiri- 
tual benefits conferred by two rel itions can be ascertained in a case in 
which there is no opinion of the author himself, reading, of course, the work 
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the way In which the Privy Council says it should be read, w- 1 "but 
even if the words were more open to such a construction than they appear to 
be, their Lordships are of opinion that what they have to consider is not so 
much what inference can be drawn from the words of Catyayani’s text 
taken by itself, as what are the conclusions which the author of the Daya- 
bhaga has himself drawn from them ” (r) 

The doctrine appears, as has already been said, to have been introduced 
by the author of the Dayabhaga as a mere pretext for assigning in the 
order of succession a higher position to some dear and near cognates who, 
under the Mitakshara are all postponed even to the most distant agnate 
relation,— a pretext similar to that under which the Praetor Urbanus of 
Rome recognized the heritable rights of cognates 

Too much appears to be made of this doctrine, for, the sole object of 
recognizing the heritable right of the remaining cogn ites about whose 
heritable right and position in the order, the author of the Dayabh iga is 
silent , inasmuch as he intended to leave them in the same state as they 
were under the Mit iksh »r\ he had nothing to say about them 

As to the cognates other than those n imed by all the authorities of the 
Bengal School as heirs before the sahulya\, their order is, no doubt, not 
mentioned in the Dayabhhg 1 But tbit does not show any intention to 
exclude them unless the enumeration of heirs in that treatise be held to be 
exhaustive 

Two questions arise with reference to this point , (1) How is their inclu- 
sion to be reconciled with their omission in the enumeration of the order P 
(2) Where are they to be placed ? 

Before proceeding to consider these questions, it ought to be mentioned 
that the term cognate meant to include all those that are included under the 
term bandhu in Yifjnivalky Vs text and in the Mittkshara They are 
divisible into those th it confer spiritual benefits by offering fnidat, and those 
that do not 

The Full Bench decision in Guru Govinda Shaha AfaudaPs c ise is silent 
as to the second class , and the first cl iss are held to be included in the 
category of heirs by the principle of spiritu il benefit * 

Now, the term bandhu 01 curs in the text of Yajnavalkya lajmg down the 
order of succession ' That text h is been cited by the author of the Dayabhaga 
as an authoritative one while opening the subject of succession, ( s) and its 
authority his been invoked throughout the Ch ipter Maternal uncle and the 
like are said by the author to come under this term bandhu But no 
explanation of the term has been given so as to indie ite who else are 
included by that term 1 he term bandhu has been explained in the Mitak- 
shara, a work of the highest authority in ill the schools not excepting Bengil 
where however it yields to the Dayabh ig a, on points in which they differ 
But, when the Dayabhaga is silent, the Mitakshara n to be consulted in the 


(r) «; c , 776 

(s) Ch xi. Sec 1, para 4 
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Bengal School as well. This has been laid down by the Privy Council at 
least in two cates (t) Hence all relations that are bandhus under the 
Mitakshara are also heirs in Bengal With this difference that the sister's 
son, the father’s sister’s son and the like who are descended from agnatio 
relations are included, by the author of the Dayabhaga, under the term 
gotraja 

It has already been said that the enumeration of the distant heirs was 
object of the author of the Dayabhaga It is rather given by way of 
digression from the subject he was considering He was contending for 
the higher position of certain cognates , and, in doing so he cited certain 
texts bearing upon the order of succession , and, as a commentator, he 
offered parenthetically his explanations of the same and then returned to 
his subject with which he concluded It would, therefore, appear that he 
intended to leave the distant succession in the same state in which it was 
in the Mitakshara This view is supported by Kaghunandana the next 
highest authority in Bengal, who introduces the cognates again after the 
agnates 

As to the precise position, there would be no difficulty whatever if the rule 
contained in the Mitakshara and the Dayatattva be followed But this would 
be opposed to the present sense of n ltural justice The expression natural 
justice means, if it means anything definite, the speaker’s sense of what ought 
to be 

The question has, in several cases, arisen before the High Court with 
reference to the eight relations beginning with the son’s daughter’s son, 
four of whom may offer two oblations and the rest one oblation to be par 
taken of by the deceased 

Jt has already been said that it is now settled by the High Court that 
those relations cannot be placed before the great-grandfather’s daughter's 
son. 

The contention therefore, must now be confined to this position that, they 
are entitled to take before the relations on the maternal side and before the 
sakulyas 

Their position before the maternal side is in direct opposition to what the 
author of the Diyabhhga has expiessly said The author has laid down that 
the maternal uncle and the like are to succeed after the great-grandfather’s 
daughter’s son When the author of the Diyabhdga says so, it must be con- 
cluded th it, after the great-grandfather’s daughter’s son the maternal uncle 
and the like confer the greatest amount of spiritual benefit, admitting that to 
be the sole cri erion of inheritance Both these sets of relations confer spiri- 
tual benefit , and there is no reason to assume, in the face of what is said by 
the author, th it the maternal uncle and the like confer a lesser amount of 
benefit There is nothing in the D.\yabhUga from which, directly or by impli- 
cation, such a conclusion can be deduced ( u ) 

Besides, there is no other ground for prefenng the brother’s daughter’s son 
or the nephew’s daughter’s son to the mother’s brother 

(t) See pp 58-59 and the Unch istitv Case 

(u) See Ch xi, Sec vi, para 20 
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A plausible argument, however, may be raised in favour of the successions 
of the eight relations before the sakulyas, but there is not an iota of reason for 
placing them before the maternal uncle and the like 

The competition between a maternal uncle or ,the like on the one hand, 
and any one of the eight relations on the other, presents a difficult question 
Hi Consequence of the conflict between what is expressly stated in the Dhya- 
bh&ga and the view of its principle tiken by the hull Bench 

The point for consideration is whether those eight cognate relations and 
the maternal relations other than those specified above, — who are sapmdas 
according to the Full Bench, — are to be preferred to j ikulyas 

It is contended that the three classes of sapmdas must, according to the 
doctrine of spiritual benefit, be held to come before the sakulyas The former 
are assumed to confer a greater amo int of spiritual benefit th in the I itter 

A person does, according to the ceremony of pdroa ia s/<i l n present three 
oblations to his father, paternal grandf ither and great-grandfather , three to his 
three maternal male grandsires, and three ptnd 1 lepis or divided obi itions to 
his 4th, 5th and Oth paternal male ancestors in the male 'me And, by so 
doing, he confers spiritual benefits on them Hence a person is bound to 
confer spiritual benefits on his six paternal male ancestors, on his three 
paternal female ancestors and on his //Wc. maternal male ancestors Those 
that confer spiritual benefits on those ancestors of a person are held to confer 
spiritual benefits upon him A person, after his death, partakes of undivided 
oblations presented to those ancestors with whom he is united by the sapiudt - 
ka> a ia ceremony Such ancestors must be his three sa^otra male ancestors, 
t his father, paternal grandfather and great grandfather While dealing 
with the sapmdi relation-ship, it has been pointed out that such ancestors are 
not necessarily his three immediate ascendants, but may consist of his 4th, 
5th and 6th ascendants, under certain circumstances The paternal great- 
grandfather miy be considered to offer pi/tdas enjoyed by the deceased 
agreeably to the foregoing rule, and the deceased becomes actually the 
sapmda of the 4th, 5th and even of the 6th ancestors 

Spiritual benefit is, therefore, conferred in three ways (1) by offering an 
undivided oblation to the deceased himself or to those with whom he 
partakes of undivided oblations, (2) by conferring spiritu il benefit, upon 
those on whom the deceased w is bound to confer spiritual benefit, and {3J by 
offering divide l oblation to tin dece tsed and to his ancestors 

A person eonferri lg spiritu it bent (it in the first w ly is an timed to confer 
a greater amount of spiritu il benefit than ill rcl itions conferring such benefits 
in the second way ft is further assumed that no ' akulya c in confer spiritual 
benefit in the first way 

There is nothing in the Dkyahhag 1, expressly or impliedly, supporting 
the first assumption On the contrary, the position assigned to the materml 
uncle and the like just ifter the great grandfather’s daughter s son, negatives 
such an idea As to the second, suppose a man dies during the lifetime of 
his father, then he is united by the mpindikat i/ta ceremony with his piternal- 
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grandfather, great-grand-father, greal-great^grandfalhcr and suppose the last to 
have a great-grandson living , then this great-gmdson offers an undivided 
oblation to the greal-qt eal-gt and fathei , and this oblation is participated in 
by the deceased. I he second assumption too proves to be incorrect 

The author of Dilyabhitga does nowhere lay down as a general rule 
that the amount of spiritual benefit v ines directly as the number 
of oblations, or that an oblation enjoyed by the deceased is more 
valuable than oblations offered to ancestors to whom he was bound to 
present oblations, or that undivided oblations are of greater value than 
divided ones 

There is, howeVer, one only sentence used by the author of the Dayabhftga 
In the course of an argument, that does apparently seem to support the 
last of three propositions mentioned above j and th it is the slender basis upon 
which an argument may be based for the exclusion of the sakulyas by the three 
classes of sa/mdas (v) But that is not his conclusion, had it been so, it would 
not still have supported the above position in its entirety 

His conclusion or rather the re-statement of his position set forth In 
paragraph 12, is contained in paragraph 20 paragraphs 13 19 contain his 
argument for that position, which is summarised in paragraph 19 and it Is 
that the cognates already mentioned that offer t atpurushtka ptnd a are to 
be preferred to the sakulyas Everything therefore hinges on the meaning 
of the expression tt ai-pttrushtka ptnda or pmda offered to three purushas on 
the paternal or maternal side Now, the term purttsha is used in Sanskrit law- 
books to denote an ancestor , and where a numeral is prefixed to the term, 
SUt h as in the phrase 'three purushas' or 'seven put tts/iat,' the person with 
reference to whom the expression is used is taken as one of the three or 
seven A brother or a son cannot be deemed a pur us ha of a person Now, 
if this is correct, then a person may be said to offer hat-pwtshtka 
pmda, if he offers three pmdas to the deceased and bis two ancestors, 
or to his three ancestors only 

Now a brother's daughter's son can by no means be held to offer itai 
purushika pmda The brother’s daughter's son offers one pmda to the brother, 
another to the father and a third to the grandfather , so he offers dvat-puru 
shila pmda or pmdas to two ancestors only, namely, the father and the 
grandfather of the deceased Similarly, the son’s daughter's son offers to the 
deceased and his father only Jt must be borne in mind that these daghter’s 
sons offer no pmda leaps or divided oblations to their remoter maternal 
ancestors 

It may be objected that how may then the maternal uncle’s sons 
sud to offer tra 1 -purushika pmda, he offers one oblation to the maternal 
uncle, another to the maternal grandfather and a third to the maternal great- 
grand-father , so he offers to two ancestors only This objection may be 
obviated by the circumstance that he offers pmda lepas to his remoter ances- 
tors, and so he may be taken to offer Irai-purusktka pmda This view is 
supported by what is said by the autho r in another place Besides, the 
(v) See Ch xi S vi, 17 — — —> 
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maternal uncle and his two descendants confer by their very birth inestimable 
benefits on the three m«ternal ancestors of the deceased, on whom he was 
bound to confer spiritual benefit 

But still another objection may be raised, namely, how can the maternal 
grandfather be said to present hai-purmhiba pindi 9 The answer is, that he 
offers pandas to his three ancestors who are also the ancestor of the deceased, 
although the deceased was not bound to confer spiritual benefit upon the third 
ancestor of his maternal grandfather It should, however, be noticed that the 
author himself does not mention the maternal grand-father by name, the ex- 
pression used by the author of the DAyabhAga is, maternal uncle and the like 
although his succession before the maternal uncle is intended by him Raghu- 
nandana places him before the maternal uncle, following the analogy of the 
father's succession before the brother The reason appears to be that the 
maternal uncle and the like can confer no spiritual bene. its so long as the 
maternal grandfather is alive, the maternal grandfather is nearer than his 
descendants , and the we ilth taken by him will ultimately enure for the benefit, 
of his descendants The truth is, that capacity for spintu il benefit is only a 
mere pretext and has already been shewn to be not consistant 

The traditional interpretation of the DiyabhAg i supports the above exposi* 
tion as the expression ' traipurushif a ptndi ’ The only cogn ites, to whom the 
author of the Dayabhaga was ill along understood to assign 1 htgher position, 
were the brother’s son, the sister’s son, the father’s sister’s son, the grand- 
father’s sister’s son, the grandmaternal grandfather, the maternal unde, his 
son, and his son The mother's sister’s son also comes within the principle, 
and his place is after the maternal uncle’s grandson, by an ilogy And the 
argument which contains the expression trai purushiLa pinda was advanced to 
support the succession of these Cognates in the order already asserted by the 
author, and not to lay down any such general principle as is supposed by the 
Full Bench If the intention of the author were to include also the brother’s 
daughter’s son and the rest, he would cert nnly have named at least one oF 
them, while there were so many occasions for doing it in the Course of the 
arguments 

As to the eight relations, namely, the sons of daughters born in the family 
it will be observed that their capacity for conferring spiritual benefits may be 
merely potential , and even when it is actual, it ceases with their own exist- 
ence, they can leave no descend int that can conduce to any kind of spiritual 
benefit of the deceased There is no reason why the duration of the capacity 
should not be taken as a factor in calculating the amount of benefit With 
respect to this point, the saKulyas are superior to these eight relations With 
regard to the sons of the daughter of the propositus and of his three ascen- 
dants, there is an express text laying down that a daughter's son like a son's 
son confers peculiar benefit on hts maternal grandfather from the moment of 
his birth So, these latter are in a different position But the above factor 
may have influenced the author of the DayabhAga in 1 aymg down, as he has 
done in one passage, that even the daughter's son is entitled to a life interest 
in the estate inherited from his matern il grandfather (10) This must not, 


O; Ch xi, 11, para 31 



652 


DAYAMIAGA SUCCFSSION [C. IX, S. 4 ,S&. Ill 


however, be mistaken for tbe 1 iw on the subject, because, the author having 
laid down that, goes on to say, * or the female heirs will take a life interest 
1 he Courts h rvi given effect to the 1 itttr dternative only The daughter’s 
son is now held to acquire an absolute title 

1 he position of all the second and third class sapmdas before the sakulyas 
would be most inom ilous 

Suppose A and B ire two brothers, B du s leaving a son’s son’s sort r, and 
a d mghter’s son y, or a son’s d mghter’s son " , then A dies leaving no other 
heir but B’s descend ints If th( ibove order were to be accepted, then B’s 
estate will descend to t to thi c xrlusion of y or - , but the estate of his 
brother A will go toj' or z to the c\< lusion of a 

It his be en expl lined how some of the sa? ulya\ m ly come under the term 
fipinda So, the ibove order would be opposed to this Besides, the bene- 
fits ( onferred upon thi 4th, 5th md 6th ann stors must, it least in one case, 
be t iken to b superior I he p iterml gre it-grandf ither offers oblations to 
those inc cstor 3 only, vet ad mtlcdly he is preferred to the eight daughter's 
sons and the maternal relations 

I he gr indson’s, the nephew’s, the uncle’s son’s, and the gr ind-uncle’s son’s 
d mghti r’s sons ire equ ll in degree respectively to their son’s sons But the 
foriru r iri uiputdai md th< litter 1 ak ilya,s Simil irly, the in item il great- 
gre it-gr inlf ither ml his descondmts are equ il in degree to the patern il 
geeal-gre »t-gr \m 3 f ither and lus des< _nd ints But the former are sapuidis 
and the litter s ilufyai Cognites are preferred to agnates of the same 
degree It oug it to be remarked that the m iternal great-great-grandf ither 
C innot confer my spiritual benefit whatever 

Hence it is clear that the analogy is entirely f ilse and misleading, whereby 

s ime manner as those 
altogether from their 
nt themselves to one 

It his alre idy been remarked that when there is a competition between two 
relations equal in degree, one of whom is a cognate and the other an agnate, 
to prefer the c agnate to the agnate would be opposed to every system of juris- 
prudence 

The Hindu law of inheritance, as it is, may not in many respects commend 
itself to Europeans, whose firmly organisation is different Some of the 
educat d Indian. ilso may fuel it to be contrary to nituril justice, and this 
may bL the correct view B it nothing will be f irther from truth than to mis- 
take individual f L elings for tho >e of t nr Hindu community at large Most of 
What are considered natural, ongin ite in acquired habits of thought The 
feelings of a oeople are mouldel md shaped by it. peculiar manners, customs 
and institutions What i-> suited to the feelings of an imaginative people may 
be perfectly unsuitable to in objective race What is suitable to an agricul- 
tural or pastoral nation m ly be altogether uiisuited to a commercial people 
What is agreeable to a community in its infancy may be quite disagreeable 
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to it in a later stage of development In the infancy of a society when the 
government could not be strong, and the protection of life and property de- 
pended more upon the exertions of the members themselve-., people are 
observed to live in groups Persons connected by natunl ties of birth con- 
tinue to live together, and society is composed of families Society has been 
continuing in this st ige longer in India than m any other country. Ritual and 
social rules, laid down upwards of three thousand years ago, are in most 
respects observed strictly to the present day They again re- act upon the 
feelings of the people. For example, the marriage law in order to preserve 
peace in families, it was ruled that two persons of different sexes, born in the 
same family cannot inter-marry 1 his rule has the force of law even now, 
and no man of the twice-born classes can marry a girl of the s ime spfra, 
although their common ancestor may be distant by more than a hundred gene- 
rations. But the rule was absolutely necessary when there was a Iocil union 
of all the agnate f imihes of the same &o'ra The Hindus are an agricultunl 
people adhering to their anccstr il homes and held-., and guided by their 
ancient customs and usages Diughters born in the f imily pass by marriage 
to strange families which, oftener th m not reside in different and distant 
villages The feelings of two families allied by m image are often very far 
from being aniu able towards e ich other Hence it was enjoired th it distant 
villages are preferable ( since the commumc ition not being easy, causes o* 
friction and disagreement between the two f imilies would be lesser , and acco- 
rdingly the word dnktta (:» daughter) is derived from du^dnr^sdure and kita, 
meaning one who is beneficial (Ada) when living it a distant place [dine) 
Persons having grandsons by daughters are found to adopt sons Seldom 
does a daughter come back to see her relations, and even when she comes, 
she is allowed but a few days to remain with them She and her children, 
being thus out of sight, become out of mind , nor can fathers have any power 
over their married d lughters and their children who live separate from them 
While the agnate relations live together in the same village assisting and 
sympathizing with each other on joyous as well as on mournful occasions 
How strong is the tie that binds the agnatic relations together, and how com- 
plete is the estrangament between cognates, will appear in a glaring light if 
the rules of mourning are looked to A man shill have to observe the same 
period of mourning on the death of an agnatic relation, mile or female, who 
may be on the extreme verge of tapmda relationship extending to seven 
degrees, as he has to observe on the death of his own father ; whereas a bro- 
ther’s daughter’s son or a son’s daughter’s son is not required to observe the 
same even for a day There are many and various other circumstances in 
Hindu society and families, to account for the preference given by the Hindu 
law to agnates But things which present themselves often are the very 
things which are least observed 

The feelings of the majority of the Hindus of Bengal seem to be against 
the introduction before the sakulyas, of the second and the third classes of 
saptndas, other than those who are admitted on all hands to have a preferable 
position under the Dayabhaga, and who, in the later stage, under altered cir- 
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cumstances, have been thought so nearer and dearer in the estimation of the 
Hindus of Bengal (jc) 

The law of inheritance can, no means, be so fnmed as to suit the feel- 
ings of all persons of a community It is therefore supplemented in every 
civili/ed country by the law of testamentary succession. The people of the 
Lower Provinces of Beng ll have now the power of devising their property by 
Will Those therefore that think the law of inheritance to be unsuited to 
their feelings are no longer fettered by its rules 

Inheritance is so important a branch of law, that it ought to be placed 
beyond the possiblity of any doubt or dispute It ought to be as simple and 
clear as possible Anything ought to be deprecated that is calculated to 
throw any doubt upon the same 

(t) See the Preface to the set ond edition uf the Dayatattva wiere the reasons 
for the changes of law, introduced by Jimutavahana are fully explained 



CHAPTER X 

EXCLUSION FROM INHERITANCE AND DIVESTING 
Seo 1— ORIGINAL TEXTS 

» i HTfHt ?*p=r wnj*for 

*»rni I cT*n factor Nmr *f \ 

1 All co-heirs, who are endued with religion, are entitled to the property , 
but he, who dissipates wealth by his vices, should be debarred from p irti- 
Cipation, even though he be the first-born. So, of one who has been excomm- 
unicated, the heritable right and connection through oblations of food and 
libations of water, become extinct — A’pastamba 

X I wratfhiMtfTra i 

*nrtaTT-sw w. II swfa: i 

2 A son who is devoid of SAstras, prowess and good purposes, who is 
destitute of devotion and knowledge, and who is wanting in conduct is similar 
to urine and excrement — Vnhaspati 

* I OTcrft Spf 1 *$., t I 

3 All those brothers, who are addicted to vice, lose their title to the 
inheritance — Mann, ix, 214 

» I Jtt} «T 51* faftfaw wm *?fT lf?f v*: | 

Vtarm. I 

4, A woman is not entitled to the heritage: for, a text of the Revelation 
says— “Females are devoid of prowess and incompetent to inherit,’’— Baudhit- 
yana cited in D. B , xi, vi, II 

it fltrr i 

*rf«w-«tf5*w ft ^ ft Writ: ti *$:, <, vn 

5. An impotent person and an outcaste are excluded from a share of the 
heritage, and so are those deaf-and*blind from-birth, as well as madman-idiots* 
and the-dumb and any others that are devoid of an organ tf sense or action 
— Manu, ix, 201 

The words connected by hyphens are compound words in the original 
Organs of action are five, namely, organ of speech, both hands, both feet,, 
excretory organs, and generative organs, organs of sense are also five 
namely eyes or the organ of sight, ears or the organ of hearing, nose or the 
organ qf smell, palate or the organ of taste, and and skin or the organ of 
touch These are called the exlerna' organs of sense , for an internal organ 
of sense is admitted, and is named manas (=mmdj which is the necessary 
channel of communication between the external organs of sense and the soul, 
an<} which accounts for the absence of simultaneous perception of the sensa- 
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tions on the five extern il organs in inasmuch as It is supposed to be atomic in 
81x0 and incapable of conveying more than one sensation at the same-ttRW* 

< 1 CTT^-*ft*nrrftnr: i 

vtarr sat* ^« rr. fcf. 11 ®nr* , M 

6 An enemy to his father, an outcaste, an impotent person, and one who 
Is addicted to vice (or excommunicated.) take no shares of the inheritance 
even though they be legitim ite much less, if they be sons of the wife by a 
man appointed to ruse issue on her — Ntrada, xin, 21 

0 1 ftcffl; * Wt* $vr.*ro-snjT*i*T. I 
vftm: 11 

farr hsist Erffavt 1 

fT?3ciT fqej^PTrW «HT*[ 11 tro t 

7 When the father is de id an impotent person, a leper, a madman, an 
idiot, a blind man, an outcaste, the offspring of an outcaste, and a person 
wearing the token of i religious order are not entitled to a share of the 
heritage, food ind rumtnt should be given to them, excepting the outcaste . 
but the sons of such persons being free from similar defects, shall obtain their 
father's share of the inheritance,— Devala 

« 1 . 1 

wfisforfrw W^r. firnwr, 1 
w’srr flnffn: 11 

gdiw nWnn hvt at?i $?rr. 1 

VpfT. *TTpTPT | 

nfrffSTTwN =* II | 

8 An impotent person, an outcaste and his issue, one lame, a madman 
an idiot, a blind min, and a person afflicted with an incurable disease, and 
the like, are excluded from participation , but are to be maintained But 
their sons, whether real legitimate or born of the appointed wife, are entitled 
to allotments, if free from defects , and their diughters must be maintained 
until they are provided with husbinds, ond their soilless wives conducting 
themselves aright, must be supported , but such is are unchaste should be 
expelled, ind so indeed should those who ire perverse Ybjnavalkya, u, 
I41T43 

EXCLUSION FROM INHERITANCE AND 
DIVESTING. 

Sec 2- CAUSES OF EXCLUSION 

It should be remarked that sex is a cause of exclusion , 
for, females are, as a general rule, excluded from inheritance 
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and except such as have been expressly enumerated as heirs. 
The other causes of exclusion are certain moral or religious, 
mental and physical defects and deformities. They may be 
classified thus 


j' 1. Moral or religious. 

I 

Defects J 

2. Mental 

1 3. Physical 

Sub-Sec 1- MORAL 


1. Irreligion or renunciation 

of religion, 

2. Sins causing excommuni- 

cation or degradation, 

3. Unchastity, 

4. Addiction to vice, 

5. Enmity to Father, 

Enmity to propositus , 

6. Adoption of religious 

order. 

1 Insanity, 

2 Idiocy 

1. Blindness, 

2. Deafness, 

3. Dumbness 

4. Lameness, 

5. Impotcncy, 

6. Lepiosy, and 

7 Other incurable deceases 
RELIGIOUS DEFECTS 


Religious disability and Act XXI of i 860 — The Religious 
renunciation of Hindu religion, and consequent excommunica- an^Actxxi 
tion are no longer causes of exclusion from inheritance, since 
the passing of Act XXI of 1850 which provides — 

"i So much of any law or usage now in force within the terntones 
subject to the Government of the East India Company as inflicts on any 
person forfeiture of rights or property, or may be held in any way to impair 
or affect any right of inheritance, by reason of his or her renouncing, or having 
been excluded from the communion of any religion, or being deprived of 
caste, shall cease to be enforced as law in the Court-* of the East India 
Company and in the Courts established by the Royil Charter within the 


territories ” 


The language of this section, so fir 
Hindu law, show-> that it relates to a person who had been 
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born a Hindu, but has renounced the Hindu religion, or has 
been excluded from the communion of the Hindu religion, or 
has been deprived of caste but its wording cannot apply 
to a person who is born a non-Hindu, although his father or 
mother might be a Hindu by birth, but had become a pervert 
from Hinduism before he was born. This Act removes the 
disability of the person who renounces Hinduism , hence, his 
Hindu son is entitled to inherit the property of his father 
who was converted to Mahomedamsm , (a) his non-Hindu des- 
cendants cannot claim any benefit under this Act 

A person who is from birth a non-Hindu cannot be 
subject to the personal law of the Hindus, and cannot there- 
foic lay claim to a right which is conferred on Hindus by the 
Hindu law to which he is not amenable Nor can a Hindu 
claim to inherit fiom a Mah amedan or a Christian , for, suc- 
cession to their piopcrty is governed by the Mahomedan 
law or the Succession Act respectively, neither of which 
applies to the Hindus 

But the Allahabad High Court has held that a person 
who is broil a Mahomedan, his father having renounced the 
Hindu icligion, is entitled to mheiit his Hindu paternal 
uncle’s estate, by virtue of the provision in the above Act 
XXI of 1850 (b) It is difficult to follow the argument set 
forth in the judgment 

Sertion 9, Kegtil Uion vu of 1832 provides, "whatever, therefore, ir any 
civil suit, the parties to such suit rmy be of different persuasions, * * * the 
laws ol those (Hindu and Mahomedan) religions shall not be permitted to 
operate to deprive such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled In all such cases 
the derision shill be governed by the punciples of justice, equity and good 
conscience , it being clearly understood, howevc, that this provision shall 
not be considered is justifying the introduction of the English or any foreign 
law, or the application to such cases of any rule not sanctioned by those 
principles ” 

This icgulation was enacted to be in force throughout 
the provinces subject to the Ihcsidency of Fort William. 


(а) Hissomalw Ghulam, 27 I C 357 (S) 

( б ) Bhawant v Kallu, 11A 100 , followed Rupa v Sardar, 55 I C 420 (L,) 
(a Christian convert to Islam) 
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The preamble of Act XXI of 1850 recites this Regula- Preamble of 
tion and says that “whereas it will be beneficial to extend ° f 

the principle of that enactment (0) throughout the territories 
subject to the Government of the East India Company, it is 
enacted as follows” . — 

Thus it will be seen that what was intended to be done d pph- 
by Act XXI of 1850, is to extend that to the whole of whole India. 
British India, which was in force only in the Piesidency of 
Fort William. 

Now, is it at all conformable to the principle;, of 
justice, equity, and good conscience to hold that the son born 
to a person after he had renounced Hinduism and become a 
Mahomedan or a Christian, is entitled to be heir of that per- 
son’s Hindu brother 01 other relations, when it is notorious 
fact that they become totally excommunicated and estranged, 
and are no longer recognized as relations by the Hindus ? ( d ) 

The Madras High Court (e) in dissenting from the above All view 
Allahabad case, has held that the protect ion is given by the 
Act only to one person, the conveit, and should not be 
extended to others. 

Deprivation of caste and Act XXI of I 860 —Accor* 

, ,, , , . . . Deprivation 

ding to Hindu law, persons who aic guilty of certain of caste 

heinous sins are considered degraded and deprived of caste, 
that is to say, they are deemed dead so far as then relations 
and castc*people are concerned, theie being a complete cessa- 
tion of all social intercourse as well as of the mutual right 
of inheritance. 

Now, an important question arises for Consideration, ^ c j, ah g e 0 f 
namely, whether Act XXI of 1850 was intended to remove religion only 
the disqualification based upon depnvation of caste by rca- rights? 5 * 
son only of change of religion ? or irrespective of the same t 
If the Act be read and construed by the light of its 
Preamble, there cannot be any doubt that deprivation of caste, 
owing only to change of religion, is what is intended by the 
Act to be declared as having no legal effect so as to affect 
(e) S 9 of Reg vn ol 1832 

(d) See Ganga v Begum, 35 I C 549 V P R 1916 1 I59 P W R. 1916. 

(«) Vaithilmga v. Ayyathorai, 40 M 1118 1 37 I.C. 753 , Sundarammal v. Amee* 
nal, 1927 M. 72 
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(he rights of a person changing his religion. The Act does 
not affect the principles of the Hindu moral law, and is ope- 
rative only when there is a change of religion. This was 
the view taken by the Suddar Dewany Adawlut of Bengal, 

(/) differing from the contrary view taken by Sir Lawrence 
Peel (g) the latter view, however, is supported by the weighty 
opinion of Sir Barnes Peacock. (h) 

But with the greatest deference to that eminent Chief Justice, it may be 
asked, was it the intention of the Legislature to do away with the disabilities 
imposed by Hindu law, on persons guilty of gross moral offences ? Are religion 
atld morality to be utterly ignored by the Indian Legislature and the Indian 
Courts « 

If that be so, then it cannot but be held that the whole Chapter of Hindu 
law on Exclusion from Inheritance, has been abolished by the above Acts 
for the defects Of deformiMes causing exclusion from inheritanc are supposed 
and believed to be the consequences of sins committed in the past forms of 
existence , but if heinous sins perpetrated in the present life which cause 
deprivation of caste and exclusion from inheritance, betaken to have no longer 
any legil eflect in consequence of the said Act, why then should similar sms 
lommitted in past forms of cxistem e, and manifested b) the deformities, have 
the effect of Excluding from inheritance the unfortunate persons affected 
thereby 5 

But a recent decision of the Calcutta High Court has 
clearly explained the law in the lines of the remark made 
above holding that “Depnvation of eastern the Section 
means deprivation of caste by reason of change of religion 
and not merely for moral degradation. ( t ) 

The Madras High Court appears to take the same view 
as the Bengal Sudder Dewany Court, namely, that the Act 
contemplates deprivation of caste by reason of change of 
religion. For, it was held that as regards inheritance to the 
property left by dancing girls or prostitutes, their sister or 
adopted niece belonging to their fallen class succeed in 
preference to a brother remaining in caste. ( j ) This principle 
of succession, however, is not approved of on other 
grounds ( k ) 


(f) Uajkurmn ■» Gol ibce, Suddei Decisions of 1858 p 1891 

( Sarnamoyee v Ncmy, 2 1 lylor and Bell, 300 

\h) Mitungmy v Joykdi, 14 WROJ 23 

(1) Nalinaksha v Rajam,35CWN 726,730 

{1) Sivassangu v Minal 12 M 277, Narasanna v Gangu 13 M 133 

(k) Set infra pp. 667-669 8 
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It has been held by the same Court that marriage 
is dissolved by a Hindu husband becoming a Christian, 
which is tantamount according to Hindu law, to becoming 
degraded and outcasted , (/) but a subsequent decision of 
the same Court, (m) having regard to a view expressed in 
another dispute regarding the same marriage which came 
before the Madras High Court for the second time, («) has 
come to the conclusion that under the Hindu law apostacy 
does not dissolve the marriage tie. 

The Calcutta High Court held that the general 
rule, that the tie of kindred between a woman’s natural family 
and herself ceased when she became degraded and an out- 
caste, applied with even greater force as between her and 
the members of her husband’s family , the husband’s sister’s 
son, therefore, had no right of inheritance m property acquired 
by a woman who became a prostitute , ( o ) but the rule of law 
has been reversed by a Full Bench of the same Court. Q>) 

In the absence of any communal custom rendenng a marri- 
age with a woman of lower grade of the same caste, invalid, 
the party to such a marriage nor the issues of such marriage, 
forfeit their rights of inheritance m the family property, (q) 

In the case of deprivation of caste, also, the privilege conferred by this 
Act is only personal, as applying to the person who hiving been in the caste 
is deprived of it , it cannot apply to his descendants coming in to existence 
after he has become an outcaste For an outc iste is beyond the pale of 
Hinduism to whom the Hindu law cannot apply 1 he outcaste is deemed 
dead and funeral ceremonies are performed for him, by his relations in 
caste (r) 

Re-marriage of widows and Act XV of 1856— A Full 
Bench of the Madras High Couit, (s) disagiccing with a 
decision of the Allahabad High Court, (/) has come to the 


but recent 
view contra 


Degradation 
severes rela- 
tionship, 
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(l) Sinammal v Administrator 8 M 169 

C m) Budansa v Fatma 2G M L J 260 15 M L T 107 22 I C C97, see p 
185 ante 

(n) Administrator v Anandaehari 9 M 4 66 
(0) In the goods of, Kaminy, 21 C 697 

(p) Seep 667 infra 

( q) Har Prasad v Kcwal, 47 A 169 83 I C 163 1925 A 2 6 

( r ) See Manu, xi, 183 et seq , see ante pp G59-GG0 , but see contra 18 C 264 

(s) Vatta v Chatakondu 41 M 1078 , see Md Umar v Man 21 C WN 906 

(t) Abdul Aziz v Nirma, 35 A. 46G 11 A L J 678 21 I C 2, see suprt 

p 5^3 
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conclusion that a widow who embrace-^ Mahomedansim 
and then marries a Mahomedau husband, forfeits her rights 
m her Hindu husband’s property undei Hindu law and not 
under Section 2 of Act XV of 1856. 

Unchastity of Unchastity — of woman is highly condemned, and it is 

and moTher admitted by all the schools to exclude the widow from in- 
heriting her husband’s estate , 111 fact a wife’s right to be 
her husband’s heir is founded on her fidelity and loyalty to 
him. It is her devotion to the husband that consitutes her 
to be the half of her husband, in which capacity she inherits 
his estate, and of which estate she becomes divested by 
giving up that character by ic-matriage An unchaste Wife 
may be divorced by the husband thus, Manu cited in the 
Vivada-Ratnakara p 426 (Calcutta Asiatic Society’s Edition) 
declares, — 

cl^r^eiTnft i 

* 9Ta?TcI ?! V WftW 5f |l 

which means— •" If s woman is licentious, her abandonment is ord lined the 
worn \n, however, should not be killed, nor should her limbs be mutilated ” 

Unless un- Unless condoned by the husband («) unchastity and 
donedby disloyalty before the husband’s death, according to the 

Bombay and Allahabad High Courts, would exclude the 
widow The Calcutta High Couit dissented from this view. 

(z>) But unchastity subsequent to the husband’s death will 
not divest the estate already vested in her. {zv) The latter 
proposition, however, is true only in a qualified sense, as will 
presently appear. 

Unchastity But theie is a conflict of decisions with respect to the 

widows tlie e ^ ect: unchasity of the daughtei and the mother on their 

right of right of inheritance The Allahabad, Bombay and Madras 
Inheritance , 1 , , , , , 

High Courts have held that ncithci the daughter nor the 


Allahabad 
Bombay & 
Madras hold 
no bar 


mother is excluded by teason of unchastity which, as a 
cause of disinherison, applies to the widow alone, (x) But 
the Calcutta High Couit has held that the condition of 


(u\ Gangadhirw Yell u, 36 B 138 , Radhe v Bhawani 40 A 178, sec ante t 
559 foot nott (m) (v) RniiDisyav Golapi, 34 C W N 648 

( 'to) Moniram n Ken, 5 C 776, affirming 19 W R 367 
(x) Ganga v Ghasita, 1 A 46,Baldeo» Mathura, 33 A 702, Dal v Dim 3a 
A 15S 5 I C 521 * Advyapa v Rudrava, 4 B 104 , Konyadu r Lakshmi, 
5 M. 14^ 
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chastity applies not only to the widow but also to the 
daughter,^) to the mother (2) and to all women, (a) 

There is nothing, however, in the Dhyabhkga in support of this view taken 
by the Calcutta High Court , and the reasoning by which that conclusion is 
arrived at, appears to be, as pointed out by Madras High Court, disapproved 
by the Privy Council m the Unchastity case It must not, however, be 
supposed that under the D&yabhhga the daughter or the mother is under no 
circumstances excluded from the inheritance by reason of unchastity even 
if it be of the gravest character There are different grades of unchastity 
under Hindu law and a woman is certainly excluded, if her incontinence causes 
excommunication, or is followed by child-birth, as will presently be explained 

The chastity of the mother and the daughter is not required by any 
commentary, as a condition of their succession The reasons assigned in 
the D&yabhttga for the mother’s succession ire the secular benefits received 
from her by the deceased, and her capacity to conf< r spiritual benefit by 
giving birth to other sons , but the existence of the second reason is not 
at all necessary ( b ) As regards the daughter, her capacity to be mother of 
sons, and her descent from the p opjutus, are set forth as the reasons for her 
succession Their unchastity does not prejudicially idect the spiritual 
welfare of the deceased, in the same way as that of the w>R or the widow. 
The Viramitrodaya (c) appears to declare by necessary implication, that the 
mother’s unchastity is no disqualification for inheritance (d) 

In the two cases before the Calcutta High Court, the 
two women concerned were not only unchaste but were also 
degraded and outcasted , and their exclusion could be justified 
on the latter ground, if Act XXI of 1850 be taken to remove 
the disqualification of being deprived of caste by reason only 
of renunciation of the Hindu religion The Judges, however, 
avoided deciding that question. 

Mere unchastity when not followed by conception or 
by loss of caste in an expiable and venial offence and cannot 
justify exclusion from inheritance, of female relations other 
than the wife whose case stands on a dtffeient footing alto- 
gether , for conjugal fidelity to the husband is of the essence 
of the notion of a wife and forms the foundation, and is the 
sine qua non , of her heritable right. 

The Madras High Court has held that unless there has 
been expulsion from caste on account of unchastity, or the 

(y) Ramananda v Rai Kissori, 22 C 147, and Sundan v Pitamban, 32 C 871 
(X) 4 C 550, Trailokhya v Kadhasundan, 23 C W N 970 30 C L J 235 

(a) Rajabala v Shyama, 22 C W N 56^* 

(b) Seep 649 CO Author’s Translation^ 190 (d) See supra p 563. 
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, . . M in ,rrcsibtib]<? inference that bhq 
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outcast* the Court should not heat her as degraded for the 
purposes of law. (e) 
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*«rar wmef m *r rrqffr 11 o, a 1 

s** jjstt 5 *rr mft 1 

nmrt^»r vaf?r $ 11 t •, 1 

WT^T ’T# 'Tcft 1 

cJT 7^ VITC tre' trfrfcTt WTTfW H ( », f • I 
which means,— 'A woman ''committing adultery,) is purified by catamenia, 
provided she did not conceive (\n, 4) If a woman has committed adultery 
once, and is not desirous to commit that sinful act again, she becomes pure 
by Pi ujhpaty* nte and by the flow of the catamenia (x 26) If a woman 
becomes pregnmt by her paramour when her husband is dead or is missing, 
she being a wicked and degraded woman should be carried to the territory of 
a different king and be abandoned there (x 20)” Thus it will be seen 
that there are different gr rdc> of unchastity ind the offence is an expiable 
one in light cases It should be noticed th it a widow becoming pregnant by 
adultery must become deprived of her husband’s estate by reason of the 
punishment of banishment inflicted on her 
Y'ijnavalky i also orduns the sime rule — 

wf^rrr i 

*rftMcTT*t RMrfaff i 

th* ?rrat Tr*rt friT 1 

tm* ^ ^flf^Tcft ^Icl. II 

'Wrft ^ Tivf c*mft i 

*r cT^rr *ttcI# ii ©» i 

which means,— M A woman guilty of unchastity shall be deprived of her position 
and possessions, shall wear dirty clothes, shill live upon starving mam* 
tenance, shall be humiliated and made to sleep on bare ground The moon 
has given the purity, the Gindarvis hive given them sweet voice, the Firegod 
has given them permanent sanctity, women ire therefore always pure A 
woman guilty of adultery is purified by catamenia , but her abandonment n 
ordained in cise of conception by adultery, and in case of causing abortion 
or killing the husband, as well as in case of committing heinous sins ” — 1, 
7O-72 

The above texts were not before the Courts in the Un- 
chastity case. They show that unchastity alone is a light 


( e ) Kotljandaram v. Subbiar, 1927 M 1576, 



C. X, S. 2 , SB. i] UNCHASTITV, PROSTITUTION 


665 

offence, it becomes very grave if followed by conception, and 
that then a widow’s right to her husband’s estate must 
cease. 

It should be remarked that unchastity of women is not 
expressly enumerated in the Chapter on Exclusion, as a 
cause of exclusion from inheritance. 

Unchastity, Prostitution, Degradation and Tie of 
kindred. — According to the Hindu law of moral and religious 
offences, a man becomes liable to be degraded and excommun- 
cated for sinful acts of heinous character, and an outcaste or 
an excommunicated sinner is deemed civilly dead, so that 
exequial rites are directed to be performed for him m the 
same manner as if he were dead. A woman also is degraded 
for the same sinful offences, and specially for the heinous 
crimes set forth in the following texts, — 

V It 1TTW5I: V s I 

which means,— -"Sexual intercourse with a low caste man, causing abortion 
of a child m her womb, and killing her husband these are certainly additional 
causes of women's special degradation "—Ykjnavalkya 111,298 

ftwnn *ia«i i ^ i 

vfMhrom ^tt 11 ifvv— 

which means, — "Four (descriptions of) women must be abandoned namely, 
(l) one cohabiting with a pupil (of the husband), ( 3 ) one cohabiting with 
Guru (or father or father-in-law), (3) one cohabiting with a Chanddla or 
with a min of any other very low caste, and (4) specially one killing her 
husband " — Vasistha 

mjrr »twt t * i 

ircpwrcft n wy * ?«< i 

which means,— "A Brihamana who has cohabited vith a woman of the 
chand&la or any other very low caste or has eaten food (given by a person of 
such caste) or has accepted gifts (made by such person) becomes degraded, 
if he has done so through ignorance , but if with full knowledge, then he 
becomes their equal "—Manu, xi, 17G 

These and similar texts show that a woman becomes an outcaste for 
adultery, only when it is committed with a man of a very low caste, and 
according to the Mitikshari, in case she refuses to perform the penance 
prescribed for the same 

A woman living in adultery with a man of equal or superior caste does 
not become an out-caste 
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When a \yoman leaves her father’s or husband’s hpusp Whpre shf 
been living, and goes away with a paramour and hvps with him elsewhere, 
she is ordinarily called a proaliWe by the Hindus, and as such is assumed to 
to bo degraded 

But this is a mistake , for, a woman can properly be called a prostitute or 
vtsyd, if she sells her person for money to men of all castes and submits to tfyetf 
embrace , and such an unchaste woman becomes an outcaste, and is excluded 
from social intercourse, and the tie of kindred becomes severed 

According to the Mit&ksharh, even a person guilty of the most heinous 
sinful acts that cause degradation and excommunication, may be restored to 
social intercourse after due performance of the prescribed penance, except 
when it consists of self immolation of the sinner, although the sjn itself may 
not be purged ofl when the sinful act is intentionally committed 
The MiUksharA says that ^ uTUftt 

"A heinous sm, has twofold capacity CO causing liability 
to go to hell, and (2) causing exclusion from social intercourse, ' , — 
and although the former cannot be removed when the sinful act is Intenti- 
onally committed, the latter c in be, and the signer is restored to social 
intercourse after the performance of penance, by the force of the divine 
ordinance But some other commentators read the ordinance differently and 
maintain the opposite view, namely that the liability to go to hell may be 
removed by penance, but not the exclusion from social intercourse 

A person becoming an outcaste tn consequence of the commission of 
sinful acts most heinous in character, becomes also civilly dead if he persists 
in the vicious course, and omits to perform penance, and his relations are 
enjoined to perform his exeqmal rites so says Mamm- 


ae cording to 
Many 


Yajnavalkya, 

and 

Mitakshara 

Outcaste 
or unchas- 
tity civil 
death 


btv**? ii bb., n u 

"To an outcaste (libation of) water shall be offered (as if he were dead) 
by the sapmdas and the samanodakas, outside (the village), on an Inauspicious 
day, in the evening, m the presence of the agnates, the officiating priest and 
the preceptor of the Vedas Afemdeslive slull upset with her foot a pot 
filled with water, as if it were for i deceased person, for a day and a night 
impurity tor mourning) shall be observed (by the sa/mulas and) by the 
s amanodaiai" — Manu, xi, 1834 

YAjnavalkya also ordains the same rites in Ch 111, 295, and the Mithkshard 
says that this abandonment of an outcaste is to be made, if he refuses tp 
perform ihe penance though required by his kinsmen 

It appears, therefore, that when a woman becomes an out* 
caste by reason of unchastity, and is deemed dead, the tie 
of kindred with her undegraded relations becomes severed. 
The conflict of decisions on this point appears to hayp 
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arii»efn m consequence of the indiscriminate application of the 
term prostitute to all women guilty of unchastity, and of the 
mistake in regarding them all to be outca^te. The tic of 
kindred can be deemed severed or not, according as the 
unchaste woman is outcaste and civilly dead or not, having 
regard to the nature and character of her unchastity. But 
this principle of distinction is not taken into consideration (f) 
A Full Bench of the Calcutta High Court, (g) contrary 
to the texts already mentioned and contrary to the sentiments 
of the Hindus, has held that * “Upon an examination of the 
original texts, and upon a review of the judicial decisions on 
the subject, * * * * the mere fact that a Hindu woman 
has adopted the life of a prostitute does not sever the tie 
which connects her to her kindied by blood, and, that conse- 
quently, the struihan pioperty of a Hindu woman who has 
adopted the life of a prostitute passes upon her death, in 
the ahsence of nearer heirs, to her brother’s son as an heir 
under the Bengal school of Hindu law.” It has been so held 
by some other High Couits. (//) 

On the decision of the Full Bench Sir Goorcodass Barerjce observed as 
follows ( t) "With all respect for the learned Judges who decided that 
case, one cannot help saying th it, though the judgment of the Full Bench 
elaborately notices all the texts and decisions for and against the con* 
cUisioft it has arrived at, it has attached undue weight to, and drawn incorr- 
ect inference from, those apparently in its favour, and has filled to attach 
due weight to, and to draw correct inference from those against its 
conclusion” 


One of the arguments adopted by the Full Bench in support of its conclusion 
was that in the absence of any provision for order of succession to the 
property of prostitutes, the ordinary law is applicable It may be true that 
ordinary Jaw of succession is ipplicablc, but from this no conclusion 
can be drawl) that the tie of kmdredship with her former relations is not 
seVeVed The order of succession applicable to a prosititute’s property 
should be the ordinary order of succession to the property of a woman. 


(f) Sami v Secretary, 25 C , 254 , Sundari v Nemye, 6 C I J , 37° s 23 M , 
171 , Narain v Tirlok, 29 A , 4 , In the goods of, Kammcy, 21 C., G97 , 7 
Sel Rep , 325 

(g) Hir-alal v Tripura, 40 C 650 17 C W N G79 17 C T, J 438 19 I C 129 
(k) Visvanatha v Doraiswami, 48 M 944 49 MLJ 684 1926 M I , Narain 

V Trilolf, 29 A' 4, Meenakshi v Mumandi, 34 M H44 2 7 M 1L J 353 25 

1 C 957 Narumayya v 1 iruvangadatan, 24 M L J 223 , Subbaraya v 
Kamasami, 23 M 171 , Kothandiramn Subbier, 1927 M 576 
(t) Tagore Law Lectures on Marriage and Stndhan 5th Edition/ 463. 
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Insplte of what the Full Bench has said her relations existing at the 
time of her degradation being severed from her on account of her civil death* 
her property should devolve on her heirs th it may come into existence 
after she becomes a prostiute, e g, her illegitimate issue and their children* 
falling which the property will go to the king 

In equity this ought to be the proper interpretation of the law* inasmuch as 
it will solve the question of competition of rival claimants of the same 
degree, e g , her sons, legitimate and illegitimate, to the properly of a 
prostitute. It stands to reason that the illegitimate son, who is not res- 
ponsible for the m inner in which he is brought into existence* should inherit 
the prostitute's property to the exclusion of the legitimate son Firstly, 
because the I le of relationship of the mother with her legitimate son is Cut 
ofl from the moment of her degradation Secondly , because the legitimate son 
will have the right of inheritance from his father and other relations* whereas 
the illegitimate son who is not responsible for her mother’s sin, has no body 
else to inherit from except his mother and in some cases from the putative 
father Tktrdly , it will be against the sentiments of the Hindus and against 
public policy to allow a legitimate son of a prostitute, born before her degra- 
d ition, to inherit her property, expectancy to which may naturally induce hm 
of the undegraded members to keep up some connection with the fallen 
woman, a circumstance dangerous to the Hindu society Fourthly, when 
the Hindu law-givers m ike provision for maintenance even to these fallen, 
women, it seems unreasonable that according to Hindu law, a prostitute’s son, 
be he an inf int or major, should be excluded from his mother's property by 
his mother's rel itions before degradation however dist int they may be 

The Calcutta High Court has held that by prostitution 
a Woman’s connection is cut off from her relations before 
degradation but such severance does not operate to sever a 
prostitute from her sons and chaste daughters born after her 
degradation so as to disable them from inheriting from her. 

( J ) The Full Bench of the Calcutta High Court, however, 
did not expiess any opinion about the relationship of a 
prostitute with her issue The Patna High Court has gone 
a step further and held that a prostitute is an outcaste and 
hence, she retains her right of inheritance whether it accrues 
before, or after the exclusion from the caste under Act XXI 
of 1850. (, k ) 

According to Hindu law the Stridhan of a married 
woman who has died without issue, goes to her husband. 
The Bombay High Court has held that issue means the 
(j) 1 ripura v Harimati,j8C 493,500 

(*J v. Dhan, 3 P 152 5P L f 203 78 I C 749 1924 P 430 
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issue of a marriage in the approved form, hence the Stridhan 
property of a prostitute goes to her husband in preference to 
her son born of prostitution , but the court, however, did not 
discusss whether her relationship with her husband is severed 
or not. (/) 

The succession to a prostitute’s propeity, has been held 
to be governed by the ordinary Hindu law of succession. ( m ) 

The Sudder Court ( n ) of Bengal and the Madras High 
Court ( o ) have held that in a competition between degraded 
and undegraded relations for the property of a prostitute, 
the degraded relation is preferred to the undegraded relation 
A subsequent Division Bench of the Madras High Court, (/) 
however, without referring the matter to a Full Bench has 
preferred an undegraded relatian to a degraded one. The 
Full Bench of the Calcutta High Court, however, inspite of 
the question of precedence being raised, has kept open the 
question, (q) 

1 he cause of the difference of opinion is due to the adoption of the 
proposition that the tie of relationship of a degraded worn in is not cut off 
from her undegraded lelation The degraded relation of a prostitue should be 
her relation that may come into existence after she became digndcd and not 
another degraded person both of whom were' originally related to each other 
If the tie of relationship is not cut oft, how the question of precedence 
between degraded and undegraded member arises one cannot understand 

Unchastity and Stridhanam —It has been held that 
urtchastity does not exclude a Hindu woman from inheriting 
Stridhan property, (r) It does not seem to be correct to 
suppose that there is any distinction between a man’s pro- 
perty and a woman’s property, with respect to exclusion from 


0 ) Jaganath v Narayin, 34 B 551, 558 

(m) Snaik Taleb v Shaik 29 C W N 624 ; Hitalal v Tripura, 40 C, 650 , Hi 
fcot-note (j) time, Visvanatea v Doraiswanu, 48 M. 944 49 M L, J, 
O84 1926 M 14, 3 P 152, 1924 P 420 
(h) Tara Munee v Moti, 7 "S D A 273 

(0) Sivasangu v Mirnl, 12 M 277, Nansanna 11 Gangu, 13 M 133 , see Maha- 
rana v 1 hakur, 13 I C 778 14 O C 234 
ip) Narumayya v Tiruvangadathan, 24 M L J 223, Meenakshi v. Muniandi, 

38 M 1 144. 

(<l) 40 C 650 . 674 

(r) Nogendra v Benoy, 30 C , 521 ; Angammal v Venkata, 26 M sOq , Ganga 
v Ghasita, I A 46 , Adyapa v Radrara, 4 B 140, 12 2 
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inheritance, the causes for which apply to both. Incontinence 
followed by child-birth appears to debar the woman from 
inheritance, and to cause an inexpiable degradation and abso- 
lute excommunication from caste, as well as severance of 
relationship , so that she would no longer be recognised as a 
relation, the status of which is the foundation of inheritance. 
It operates as civil death. 

A sister is entitled to succeed to the property of her sister 
who was a prostitute, (s) 

Addiction to vice.— A man of vicious habits is excluded 
from inheritance. Under this head one may include unchaste 
women. But if one excludes females on that ground, he must 
disinherit also males who dissipate wealth in wine and 
women, or by gambling. There is, however, no reported case 
in which a male has ever been excluded on account of vice, 
though instances arc unfortunately too frequent, of young 
tnen inheriting property being led astray to a vicious course 
of life by designing and unprincipled people. 

Enmity to the father.— The father is so great a bene- 
factor of the son, that the Hindu law requires a son to respect 
the father, the author of his being, as a god , in fact the idea 
of father is associated with the idea of the Creator of all 
beings, or God the Father. A son who does not respect his 
father is highly censured and a sort who is habitually inimical 
to his father and beats him or otherwise ill-treats him is 
excluded from inheritance, as being an ungrateful wretch and 
heinous sinner, and as such unworthy of having the status 
of son. Hence, particide is excluded from inheritance. (/) 

Enmity to propositus.—It should be born in mind that 
in the Hindu law of inheritance what in terms applies to 
father and son, is intended to be applicable to any two rela- 
tions, one of whom becomes heir to the other , the son being 
the prior heir, rules of general application are often laid down 
in terms that apply only to father and son. For instance, 


(s) Nar.iyan v Laxman, 51 B 784 1927 B. 456 

(t) Ni/ftiddhab v, Jotmdra, 17 C W. N 341 . i8t C. 764. 
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Partition of Heritage is defined by Niirada as “the division 
o( paternal property by the sons, (it) 

Similarly the term pitri-dvit or “enemy to the father 1 ' 
used by Narada and the commentators may be taken to be 
intended to apply to any relation who is mimical to the 
person whose heir he would otherwise be entitled to become, 
in the circumstances. 

The term s not explained in many commentaries But the two principal 
iommentanes of the Mithilh school explain the term —the Vivada-Ratnit- 
kar* jsiys— * ft h fq^ftr, \ ** ftcrtT mwfttRia., 

wtl ° ,s "iimical to the father is enemy 
to fh$ father, and the enmity when the father is alive, is such that its 
rbsult is killing or the like, and when he is dead it consists of non' 
offering of libations of water and the like to him’* and the Vivhda-Chtntd- 
tnam says,-fajft^ Wjf 

“The father's enemy is one who, when the father is alive, ill treats him by 
beating or the like, and when he is dead, is averse to the performance of 
his S&raddha and the like" 

Hence a participator in a murder is not entitled to inherit 
the estate of the person muicjered by himself or with his aid, 
or at his instigation. 3o a murderer is excluded from suc- 
cession to the estate of the murdered, (v) It was been held 
that he (a son) is entitled to maintenance from the person 
excluding him from inhet itance after serving out the punish- 
ment inflicted upon him. (w) 

The Madras High Court, however, appears to take the term 
fitri-dvit or father's enemy in its primary sense, and according- 
ly holds that the question whether a Hindu who has been 
a party to a murder is excluded from inheriting the estate of 
the murdered person, is not answered by the Hindu law. But 
it is submitted that the case under then Lordship-.’ considera- 
tion may for the foregoing reasons be held to be included 
under that term in its sec endary meaning, namely “ enemy to 
the propositus 

(«) Mit , 1, t, 5 , D B , 1, 1 

(v) Senyellappa v Gmmalappa, 29 C W N, 271 (P C ) i 85 I, C. 324 1925 

P, C. 29 S>. 48 Bom 5 65 

(w) Nflmadhab * Jotindra, 17 C WN 341 1 18 IC 764, 
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Their Lordships, however, held, having regard to equity, 
justice and good conscience, that the principle that no one 
shall be allowed to benefit by his wrongful act is of universal 
application . hence a party to a murder is not entitled to any 
beneficial interest in the estate of the person murdered, 
although the vesting of it in hup by inheritance is not 
prevented, (.r) 

Adoption of religious order • — Entrance to a religious 

order is tantamount to civil death so as to cause a complete 
severance of his connection with his relations, as well as with 
his propeity, inheritance to which opens on his renouncing 
the world by the adoption of a religious order , any property 
which may be subsequently acquired by persons adopting 
religious orders passes to their religious relations. Such 
persons might be of three descriptions, namely, (1) Naish • 
thtka Brahamachhn or life-long student, (2) Vcinaprastha or 
retired to a forest, meaning one adopting the third order or 
stage of retired life for religious purpose, (3) Bhikshu or 
Yati or Sannyhsi or one who renounces the world and 
becomes a religious mendicant. The adoption of the first 
two orders is included under practices to be avoided in this 
kali age, (/) persons of the last description are still found, 
who renounce all worldly concerns and cut off all connection 
with their relations , and they are excluded from inheritance. 

But the renunciation must be complete and not nominal 
only, (z) as in the case of persons entering the Vaishnava 
sect in lower Bengal, called Byragis by name, but who, do not 
mean thereby to renounce worldly affairs and relinquish 
property. Such a Byragi is not excluded from inheritance 
(a) and his property passes on his death to his ordinary 
relations, (b) So, in the absence of any custom to the con- 
tary, a Slidra is not excluded from inheritance on his enter- 

fa:; Vedanayaga v Vedammal, 27 M, 591 , 31 M, 100 
• Ste Ch XIV, Sec 2 post 
(y) See supra p 8 

(s) Gauri v Niddcr 18 C W N 50 , see post t Ch \IV, Sec 2 ‘‘Vaishnavas/* 
(a) Teelukt/ Shamma, 1 W R 809 

Juggunnath v Bidi uiundi 10 W R, 172 Khoodeerem v Rookhmee U 

W R i 97 , 
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ing the order of Yati or Sannyasi inasmuch as a Sitdm 
cannot adopt the life of a Yati or Sannyasi. (c) 

Sub-Sec, ii— MENTAL DEFECTS 
Idiocy and Insanity —In the DAyabhaga(</)/tftfooranidiot 
is defined to be a person not susceptible of instruction. It is 
a congenital and incurable mental infirmity arresting develop* 
ment of the intellectual faculties : the onus lies on the party 
asserting the existence of the disqualification, (e) 

Insanity is a disea c e of the mind, which need not be 
congenital nor incurable to exclude from inheritance the 
person affected thereby at the time the succession opens. ( f ) 

A member of a joint family governed by the Mitdkshara, 
will be precluded from participating in a share as co-parcener 
if at the time of partition, he is affected by insanity, although 
he was free from that disease before and did acquire a right 
to the ancestral property from his birth (, g ) 

He is therefore divested of a vested right, and thus it is 
apparent that the strict rule of vesting and divesting does 
not apply to Mitakshdra joint family , and it follows there- 
fore that if the malady is cured after partition, he would be 
entitled to a share by re-opening partition, like posthumous 
son. But the Allahabad High Court has held that subsequent 
insanity does not divest a co-parcener, of the interest vested 
in him by birth ( h ) It is so held in the Central Provinces, ii) 
The Madras High Court on a careful consideration of all the 
important cases on the point has come to the conclusion that 
“the right comes into existence at birth, subsists all through, 
although it is incapable of enforcement at the time of parti- 
tion, because of the disqualification then existmg ” (j ) 

( c ) Hansh 0 Ater, 40 C 545 1 Somasundaram v Vaithihnga, 40 M 846 

(d) Ch V 9 

(e) Surti v Narain, 12 A , 530 

if) Ram v Bhani, 38 A 117 3 2 I c ,2 7 ! 4 ALJ 11 , Woomi 0 Gins, 
10 C 639 Deo v Budh, 5 A. 5°9 1 see also Muthusami 0 Meenammal, 43 M 
464 • 38 M L J 291 , Bapuji 0 Dattu, 47 B 707 , 73 I C 279 , tee Act XII 
1928 p 674 below 

Ur) Ram v Lalla, 8 C 149 , and Ram v Ram, 8 C 919 , Vithol v Waman 68 
ICiu 18N. L R 80 
(h) T jrbeni 1 Mahammad, 28 A 247 
(%) Dada v Chandra, 1920 N 93 

f j) •Muthusami v Meenammal, 43 M 464, 473 ; 38 M L J 291 
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Act XII of 1928. — The question of exclusion from inheri- 
tance due to idiocy and ir sanity, developing alter birth has 
now, excepting persons governed by the Dayabhaga 
school, (i) been settled by this legislation, enacting that no 
person shall be excluded from inheritance or from any right 
or share m the joint family property by reason only of any 
disease, deformity or physical or mental defect (/) This 
Act shall not have any retrospective effect (m) 

Sub-Sec 111-PHYSIOAL DEFECTS 

Defects of Defects of external organs of sense and of action* — 

becongeni- 1 Blindness (//) and deafness and dumbness (0) must be conge- 
t al » nital, according to Manu, and it follows a fortiori and by 

necessaiy implication, that the defects of other organs, 
namely, dumbness, lameness, (/) impotency and the like must 
be of the same charactet, te , congenital If the defects of 
the two principal 01 gans of seeing and hearing, cannot 
disinherit when they arise subsequently to birth, (g) why 
then should the defect of minor organ, exclude from inheri- 
tance, if it be not congenital ? Otherwise, the accidental loss 
of a limb or organ of action, as in the case of a soldier and 
heio, may have the effect of exclusion. It has been held 
that lameness must be congenital to exclude from inheri- 
tance (r. 

ft appeals to be necessary that these defects must also 
be mcteable 

An mcuidble tumour m the nasal cavity and on the 
nose is not a disease which disqualifies a person from m- 
hei itancc. ( t ) 

The onus of proving that a person was congenitally blind 


*In tins conne'tion set Act XII of 1928 above 

(/I Sec 1, CD (A Sic 2 (m) Sec 3 

\>i ) See Gunjcshwir » Durga, 45 C 17 P C 22 C W N 74 26 L J 557 34 C 
Ml J 1 16 A L J 1 20 Bom LR 38 45 I C 459, Pudiava v Pava- 
nasa 45 M 94 s F B 69 I C 31 < 43 M L J 596 31 MI. 1 102, overruling 
Surayyi v Subhamma, 43 M 4 37 M L J 405 153 I C 498 
(0) Savitri 1 Bhaubhit, .927 B 103, Dhmiya v Kausalyabu, 1927 N 235 
C p) Rawel v Jai, 52 I C 919 G9 P R 1919 
{q) Uimbai v Bhavu, 1 B 557 , see I B 117 
(r) Venkatas PurshotHm, 26 M 133, <ee/oot not' (p) above 
( s j Mohesh v Cbunder, 23 W R 78 fblindnessj , Murirji v Parv itibai, I B 
117, Cham v Nobo, 18 C 327, Bharmappa v Cjanganda, 05 I C. 2i(> 
Bom LR 1320 (dumbness) 

Subba v Venktrama, 26 M L.J 508 21 1 C 528 
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so as to be excluded from a shaie in the joint property lies 
on the party asserting the same. («) 

Leprosy and other incurable diseases *— Leprosy may 
be taken as a defect of the organ of touch. It need not be 
congenital but it appears that it should be incurable, (v) 
It must assume a virulent and aggravated type, in order to 
operate as a cause of exclusion from inheritance (w) It is 
not easy to determine what other mcuiable diseases will be 
held to be disqualifications for inheritance, but the strictest 
proof of the disease must be given (v) 

The Privy Council in the case of Ramabai v Hatnabai 
00, has approved the following proposition laid down m 
the case of Kayaroltana v. Subbaraya [s) “Deformity and 
unfitness for social intercourse arising from the virulent 
and disgusting nature of the disease would appear to be what 
has been accepted in both the texts and decisions as the 
most satisfactory test.” 

S«o. 3— EFFECT OF DISQUALIFICATION 

Exclusion not total. —From the foregoing texts it is 
clear that the persons that are exlcuded from paiticipation of 
shares on partition are, with their wives and children en- 
titled to maintenance, save and except one who is degraded 
and excommunicated and his issue born after his degrada- 
tion , so they cannot be said to be totally excluded from the 
inheritance. 

Disqualification personal. -If the person affected by a 
disqualification, has a son or other descendant of his body, 
who would by right of representation take his place and in- 
herit in case he were dead, then such a descendant will, if 
he is himself free from similar defects, mheut, notwithstand- 
ing the exclusion of his father or other ancestor. Thus a 


C u) Budh Sigar v Bisnun, 47 A 327 23 A L J 141 86 I C 554 *9 3 S A 33*3 
•In this connection see Act XII of i9?8abovc 
(v) Ananto v Ramabai 1 B 554 

\w) Kangayya v 1 hamkachalla 19 M 74, Kjyarohim s Subbaraya, 38 M 
250 25 M L J 251, Raj 11 v Ramaswami,2s IC 968 16 MLT 254 14 
L.W 715 , Mohunt Bhagoban v Raghunandan, 24 I A 94 23 843, Karali 
v Ashu, 50 Cal C04 

(x) 2 W R 125 , 21 W R 249 (y) 29 C W N 129, 48 Bom 363, 

la) 38 M- 2 50 . 25 M.L J 251 
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son of a blind person, if not affected by any disability, is 
entitled to succeed to his gi andfather’s property, notwith- 
standing the exclusion of his father. So m Bombay the 
wife of a disqualified person is not excluded from inheri- 
tance. (a) This rule, however, does not apply to a son born 
to an outcaste after his degradation , nor to a son adopted by 
a disqualified person , nor to a son of a disqualified brother 
or other collateral, when there is another brother or collateral 
of the same degree, free from defects, as right of representa- 
tion doe-> not apply to collaterals. 

Cure of defect, after-born son, and divesting —But if 
there be no such son or descendant in existence at the time 
when the succession opens, but comes into existence after- 
wards, then such a son is not entitled to take by divesting the 
heir in whom the succession has already vested. It has been 
so held by a Full Bench of the Calcutta High Court in the 
blmdman’s son’s case of Callydots v. Knssan (b) governed 
by the Bengal school. It has been held that even the widow 
is not diverted by a son of a disqualified son, born subsequent 
to her succession, (c) 

Nor will the removal of the defect subsequent to the 
opening of the inheritance, entitle the affected person to 
claim the heritage by divesting the person in whom it has 
already vested. 

This rule cannot apply to Mitakshara family— The 

Mitiikshdra deals with the subject of exclusion in connection 
with the partition of joint property , it does not require any 
defect to be congenital , if the disqualification arises before 
partition, it will cause exclusion of the affected person , if 
again the disqualification is subsequently removed, he will 
be entitled to take his share by re-opening the paitition, 
like a posthumous son. (ti ) [t has already been observed 
that the strict rule of vesting and divesting cannot apply 
to a MiUkshara joint family , for vesting and divesting 

#«) Gaogu v Chandra, 33 B. 275, 

( 6 ) 2 B L R F B , 103 11 WR,OJ,Ap a il. 

Pawadewa v, Venkatesh, 3a B„ 455, 

(40 Mit a, 10, <5-7. 
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continually go on in such a family by births, adoptions, and 
deaths. How else could a person becoming insane after 
birth but before partition, be excluded from participating a 
share of the ancestral property in which he had acquired an 
interest from his birth ? 

Accordingly in a case where one of two brothers died approved by 
leaving a deaf and dumb son, and afterwards a son was bom 1 a ras ’ 
to the latter, it has been held by the Madras High Court that 
this after-born grandson is entitled to take his grandfather's 
Undivided co-parcenary Interest which may be said to have 
passed on his death by survivorship to his brother's descen- 
dants, subject, however, to the charge of the maintenance 
of the disqualified son and his family (e) The Madras High 
Court followed the principle underlying the case of Rogu * 
nanda v Broao Ktskoro , ( / ) in which the last holder of an 
impartible estate died leaving a widow authorized to adopt a 
son, and an undivided brother in whom the estate vested by 
survivorship to the exclusion of the widow who subsequently 
adopted a son, and it was held by the Judicial Committee 
that this adopted son was entitled to take the estate by 
divesting his uncle. 

It should be borne in mind that the ancestral property 
of a Mitdkshara joint family is really vested in the family 
and not in the individual members thereof, although it is 
possible that at a particular time one member alone possesses 
the right of alienation over it for family purposes. It is quite 
erroneous to suppose in either of the above two cases that 
the family property was absolutely vested in the surviving 
brothers or brother’s son, when the maintenance of the dis- 
qualified son and the female members is a charge upon the 
property, and those among the latter, that are wives or 
widows of male members, are co-owners in a subordinate 
character. 

The English lawyers create a coin fusion in Hindu law by 
introducing the distinction of legal and equitable estates and 

(e) Krishna v Sami, 9 M 64 
C /5 I M. 69 4 I.A 154. 
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charges it has already been ob^civcd that in Hindu law a 
person is deemed to have ownership in immoveable property 
when he is entitled to any benefit arising out of the same, (g) 
If a man may become divested of half the ancestral 
estate by the birth of a son to him, where is the incongruity 
if he be divested of the same half by the birth of a son to his 
disqualified nephew who also has an mteiest in the estate 
from which he gets his maintenance i 

But in a case similar to the above Madras case, the 
Bombay High Court has taken a conti ary view by holding 
that a grandson born after the death of the grandfather, to 
his deaf and dumb son, is not entitled to take the undivided 
moiety of the grandfather, which passed by survivorship to 
the latter’s suiviving brother and his son (Ji) 

It shculd, howcvci, be rcmembeicd that properly speak- 
ing, the undivided co-parcenary interest of a deceased mem- 
bei does not really pass to anybody, but simply lapses , no 
survivor acquires on his death any light to the family estate, 
which he had not befoie. No question of shares aiises so 
long as the family remains joint , in this case, there were the 
suiviving brothei and his son forming a joint family, of 
which the deaf and dumb person also was a member, and 
when a son was boin to the disqualified member, he also 
became a member of the joint family , and there is rto 
reason why he should not get a share on partition of the 
family of which he is a member. The Hindu law says that 
“their sons if fiee from defects shall get their shares, out of 
the hereditaiy source of their maintenance.” The opeiation 
of this equitable rule cannot be restricted, unless there be 
equitable considerations of a different kind. 

Maintenance -Excepting the outcaste, the disqualified 
peisons arc not really excluded from inheritance, but they 
do not get shares on partition of the family property, while 
they and their wives and children are entitled to get main- 
tenance out of the property. 


(g) Ante pp 362-363 

(h) Bapuji v Pandurang, 6B, 616. 
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It should be observed that agriculture is the chief source 
of wealth of the people of this country, and the ancestral 
fields form the productive property of families. But the 
infirmities causing the so-called exclusion from inheritance, 
incapacitate the persons affected thereby for carrying on the 
cultivation of their shares of the land Hence what the 
Hindu law seems to provide, is, that their shares should be 
in the possession of the other members who must furnish 
them and their family with maintenance, and defiay the 
expenses of the marriage of their daughters. So these dis- 
qualified persons enjoy the rights of co-sharer so far as 
their necessary expenses are ccncerncd , and thus the Hindu 
law is not really hard on those to whom nature has been so 
unkind. 

Of excluded females —According to both the schools of 
Hindu law, a woman becomes sapinda 111 the sense of blood 
relation, of her husband and of his relations, and also becomes 
a member of his gotra , accoidmgly, if there had not been 
the general rule excluding women from inheritance, (*) 
a woman would have been an heir of her husband’s relations 
in the same way as in Bombay. The rule that persons who 
are excluded for causes other than degradation, are neverthe- 
less entitled to maintenance ( / ) applies also to women that are 
excluded by reason of their sex, 01 any other cause of dis- 
qualification other than degradation The text of Baudhaya- 
na, ordaining the exclusion of women, is cited in the Vivada- 
Ratnakara, Ch. V, in which exclusion from inheritance is 
discussed In that Chapter are cited the texts of Manu, 
Vishnu, Y&jnavalkya, Ndrada, Devala and Baudh&yana, 
providing maintenance for all the excluded relations. In the 
Viramitrodaya (/&), it is expressly declared that the daughter- 
in-law is excluded from inheritance of the mother-in-law’s 
stndhana , by leason of her sex, but is entitled to maintenance. 
Hence, a sonless widowed daughter, who is according to the 
Dayabhdga excluded from mheiiting her father’s estate, is 
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(1) Text No 4 

(j) Texts Nos 7 and 8 


(/) Author's translation p. 248 
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Onus. 


certainly entitled to maintenance. But in Mokhoda v. Nundo 
(t) the authorities do not seem to have been placed before 
the Court. 

Seo. 4 -EVIDENCE 

The onus of proving disqualification -lies on the 
person who seeks to exclude one who would be an heir ; 
should no cause of exclusion be established, (m) the presum- 
tion of Hindu law being against disqualification. («) 

( /) 27 C <555 affirmed in 28 C. 278 

(m) Puttie v Juggut 22 W R. 348, Kerali v Ashu, 50 Ca) 604 
(ff) Chunder v Knsto, 18 W.R 375 
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1 1 *F» gfirr-inwmT wtw* ftm w; 11 

* ftm * 11 mspissT 11 

1 1 he father is master of all of the gem*, pearls and corals but neither 
the father nor the grandfather is so, of the whole immoveable property — 
Yfynavalkya 

\\ ^ ^ ^ ’'T 1 

H iftwTTt f^TfVrT. II *Tg || 

2 They who are born, and they who are yet unbegotten, md they who 
are actually in the womb, all require means of support the dissipation (of 
their hereditary source) of maintenance is highly censured «— Manu cited in 
D B , 1, 45 

q 1 to 7t«nTfc*r ttwt 1 

TOf ^ u?T 5 f H 11 *3 11 

3 The support of the group of persons who should be maintained, is the 
approyed means of attaining heaven, but hell is the man’s portion if they 
suffer . therefore he should carefully mamt un them —Manu cited in D B , u, 23. 

t> 1 faerr mm wrntfr ir^rr ffm mrrfacr 11 

WTiTcftjfHfoW 1 ^ *VT *T. II *3 II 

4 The father, the mother, the Guru (an elderly relation worthy of res- 
pect), a wife, an offspring, poor dependants, 1 guest, and a religious mendi- 
cant are declared to be the group of persons who are to be maintained.— 
Manu, cited in Snkrishna’s commentary on the Dkyabh^ga, 11, 23 

i | ^ 1 mm msft ftnr | 

w&i W ®m 11 *3 11 

5 It is declared by Manu that the aged mother and father, the chaste 
wife, and an infant child must be maintained even by doing a hundred mis- 
deeds— Manu, cited in the Mit&kshart while deiling with gifts 

4 l it mm *T ?! fcT | 

*mf*r *3 .t *3, u 

6 Neither mother, nor father nor wife, nor son, deserves abandonment, 
one abandoning these when not degraded (or outcasted for r omnwssion of any 
heinous sin), shall be punished by the king six hundred (Pan as) —Manu, viu, 
385. Abandonment is explained by commentators to mean refusal to main- 
tain, and in the ca'e of parents, al,so to serve and attend, 

H, L-86 
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^ II ifnQWr:, R, 11 

7 Father and son, sister and brother, wife and husband, and preceptor 
and pupil , of these one forsaking the other if not outcasted, deserves the 
pun’shment of ("the fine of) one hundred (Pams),— Y&jnavalkya, n, 237, 

* 1 ^ i*r i vra^j;, r, ?©<u 

8 Property other than what is required for the maintenance of the family 
pi?y be given Yajnavalkya, u, 175 

ci ifn^rf Ttwnl?i i 

9 A fither shall perform the purificatory ceremonies for his sons, and 
provide them with a source of maintenance — Mitakshartv, 

(<> t *T^prPTT, trfcprg. JW, f^TTT, | 

? h t’srr. 11 

qfrT^ frlTFS^f 1 

?H n*c, f^r. II II 

to When the husband is dead the husband’s side (kin; is the guardian 
of his sonless wife in disposal of property, in protection of the wealth, and 
as regards her ma/n/enatite, he has full power if the husband’s family be 
extinct or destitute of mile member, or helpless, and there be no saptnda 
of his, then the father’s side kin) is the guardian of the widow — Nhrada 
cited in D B, xi, 1, C4 

HHTTSITfa^ fSHT It HWRj. U 

II (A widow inheriting her husband’s estate) should honour with fbod 
and presents (for thur bene5t) the Misband’s paternal unde, (and the like) 
venetable eldtrly relation, daughter’s son, sister’s son, and maternal uncle, 
as well as aged and helpless persons, guests and females (of the family )— 
Vriha-.pati cited in D B , xi, i, 64 

MAINTENANCE 

Soe. 2 -LIABILITY FOB MAINTENANCES 

Two-fold liability for maintenance —A person's liabili- 
ty to maintain other persons, is of two descriptions . one is 
limited by his inheritance of the ancestral and other property, 
while the other is absolute and independent of such property, 
and is determined by certain relationship (a) The maintenance 
of wife and infant son is a personal obligation and the payment 
of debts takes precedence over such right of maintenance. (&) 


( a ) Sayitn v Luxmi, 2 B 573, <>97 


( 6 ) Sunder V Ram, 7 L 19 
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Absolute liability. — A man is bound to maintain his 
aged parents, his virtuous wife, (V) and his minor children, 
(</) whether he inherited any property or not. He is also 
bound to support his infant illegitimate child. ( e ) 

Liability limited by inherited property. — The ances- 
tral immoveable property is the hereditary source of main- 
tenance of the members of the family, and the same is charge- 
ed with the liability of supporting its members, all of whom 
acquire a right to such property from the moment they 
become members of the family, by virtue of which they arc 
at least entitled to maintenance out of the same (/) 

The ancestral property cannot be sold or given away 
except for the support of the family a small portion of the 
same may be alienated, if not incompatible with the support 
of the family. (£■) 

There is no difference between the two schools as re- 
gards the view that the ancestral property is chai ged with 
the maintenance of the members of the family, and that no 
alienation can be made, which will prejudicially affect the 
support of the group of persons who ought to be main- 
tained. (h) Hence heirs are bound to maintain those whom 
the last holder was bound to maintain (*) 

Hence, although according to the Bengal School a son 
does not acquire a right to ancestral property co-equal to that 
of the father, and is not therefore competent to enforce a 
partition of the same against the father, yet the father is 
not absolute master of the same, so as to be competent to 
alienate it and deprive the son and other members of the 
family, of their source of maintenance. 

This is the view which is propounded in the second 
chapter of the D&yabh&ga, but it should specially be borne 
jn mind that the said view has been departed from by the 
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hold other- 
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(e) Rattahima v Seshachalam, 1927 M 502 
(d) Text No. Si 

(i) See Criminal Procedure Code, Section 488, and Ghana v Gerela, 13 
C.W N 150. 

(f) See supra, p 362 el seq (^) D. B 2, 22-26. 

(A) Text No 4. (i) Baijnath 0. Mangala, 1926 P. I. 
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Courts of Justice, who hold that there is no distinction 
between ancestral and self-acquired property as regards the 
fathei’s right of disposal over the same. But still this 
modern development of law cannot affect the question of 
the son’s right of support from ancestral property so long 
at it has not been actually disposed of. 

A widow in possession of her husband’s estate— 
appears to be bound to maintain her husband’s poor relations 
in addition to those already mentioned, and especially the 
presumptive reveisioner, when he is in need of it (y) Here 
gifts to husband's relations are declared to be conducive to 
the spiritual benefit to the husband (£) 

Seo 3 -WHO ENTITLED TO MAINTENANCE 

Persons entitled to maintenance from ancestral 
property *— According to the true view of Hindu law, and 
to the exigencies of Hindu society, as well as to Hindu 
feelings, the persons that are entitled to maintenance from 
ancestral and inherited property, are — 

i All male members of the family, including those 
that are excluded from inheritance. (/) 

2 . Their wives or widows. 

3. Their unmarried daughters. 

4. Their married or widowed daughters when they 
cannot get maintenance from their husband's family. 

5 . The dependent members or the poor relations whom 
the deceased proprietor used to maintain, i e , helpless in- 
digent relations who did actually depend on him for their 
livelihood, if sufficient property has been left by him. 

As regards the Miti\kshar.i school there is no doubt as 
to the right of the persons under heads 1, 2 and 3, to main- 
tenance out of ancestral property. 

In the Bengal school, however, a doubt may be raised 
as to the light of an adult son and consequently of his wife 
01 widow and daughter But it should be remembered that 

(/) DB 11,1,63 (l) Text No li.a/tU / 68a. 

•See anU p G?8, 

(J) See Sn Raja Rama v Sri, 41 M 778 .* 28 CL] 428 35 M L j 392. 
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the Hindu law makes provision for the maintenance of even 
an illegitimate son. 

8ntH9*o i— SON* DATJGHTER-IN LAW ETC. 

Sons —It has already been seen that adult sons and their 
wives and children are entitled to maintenance from the 
ancestral property in both the schools, (m) 

Daughter-in-law —Under the Mitakshara the daughter- 
in-law does, m right of her husband, acquire a right to the 
ancestral property, since her marriage, in fact she becomes 
her husband’s co-owner in a subordinate sense, («) and the 
prmcipal legal incident of this co-ownership is the right to 
maintenance, which cannot be defeated by gift or devise made 
by the holder of such property. ( [0 ) Tt has already been 
observed that there is no valid reason for the extinction of 
this co-ownership on the husband’s death, the subordinate 
character of which must then be taken to be relatively to 
that of the surviving male members who stand in the 
husband’s shoes as her legal guardian. But her right to 
maintenance against the surviving co-paicencis is taken to 
depend not on her co-ownership, but on the obligation 
imposed on them to maintain the widow of a deceased 
co-parcener, (/>) 

It is to be now considered whether they arc entitled to 
claim maintenance from the father's self-acquired property. 
It should be observed that the Mit&kshara recognises the 
right by birth, of the son and the like male descendant, to 
even the self-acquired property of the father and the like. 
This right is a subordinate right like that of the wife, and 
is recognised for the self-same reason, namely, enjoyment by 
sons, of father’s property . hence sons must be held entitled 
to claim maintenance from such property. Where there is 
no ancestral property, a Mitakshara father-in-law is under 
no obligation to maintain his widowed daughter-in-law. (q) 
His obligation is merely a moral or an imperfect obligation 


Sons, daugh- 
ters-in-law 
entitled to 
mainte- 
nance 

1 heir rights 
under Mit. in 
ancestral 
property, 


mself-acquir* 
ed property 
of father. 


(m) See ante pp 37 ** 3 ' 592 , Cnanvirgavda v. District, 19.17 B gt. 

(») Jatrana v Machul, s A 315 (0) Becha v. Mothina, aj A S<j. 

(p) Devi t Gunwanti, 2 2 C 410 , Surampalli v Surampalli, 3 > M 33 $ 
(<j) Meetoakshi v. Rama, 37 M. 399 
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which, however, ripens into a legal obligation on the part 
of the heirs who gets his estate. (V) But where there is 
ancestral property (s) or self-acquired property treated 
as family property, (/) the daughter-in-law is entitled to 
maintenance out of such property. 

under Bengal The Bengal School, however, does not admit right by 
School birth. But it has been held that there is no difference 
between the two schools as regards the daughter-in-law’s 
right to claim maintenance from the father-in-law who has 
only self-acquired property. (//) 

Usage now If the actual usage be looked to even now prevailing 

prevailing, jq, n( j u society, we find that the sons continue to live with 

their fathers even after attaining majority and also after 
mari iage, and to be supported by them, when not earning 
anything. In fact it is the father who celebrates the son’s 
marriage, the son being merely a passive agent m the transac- 
tion, the father decides whether the son should marry, and 
it is he who selects the bride, and it is he who settled the 
terms with the bride’s father. After marriage the bride 
comes to her “father-in-law’s house," and not to her 
“husband’s house.” A man consents to give his daughter in 
marriage, when he is satisfied that her father-in-law is 
possessed of means so as to be able to support her. Can 
there be any doubt that under the feregoing circumstances 
the father-in-law is bound to support her and the children 
born of her ? 

Although the general usage of the Hindu fathers main- 
taining their adult sons, and the fact of a particular son’s 
being always maintained from his birth by his father, would 
not create a legal liability of a father for furnishing adult 
sons with maintanance out of his self-acquired property, yet 
there are strong equitable considerations arising from his 
conduct, which tend to fix him with a legal liability to main- 
tain that son’s wife and children , for, there is an implied 

O') tndubala v Panchumani, ig CWN 1169 31 CLJ 292 28 1 C 578, 
Bhagwanti v Thakur, 1926 L 198 Gopal v Kadambtni, 73 I C. 235 
(j) Bhudan v Radha, 32 l C 33 108 P R 1915 
(t) Thyalambal v Krishna, 32 1 C 955 

00 Siddeshury v, Jonardan, 6CWN 530 , Gopal v Kadombmi, 73 I C 235. 
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if not an express, contract oa his part, with the infant bride’s 
guardian, that he will support her, the bridegroom being 
Unable at the time of his marriage even to maintain himself. 

But this aspect of the question, arising out of the actual 
usage of marrirge among Hindus, appears to have been not 
placed before, nor taken into consideration by the Courts, 
while dealing with it It has therefore been held that there 
is only a moral obligation on the fathere-m-law, to maintain 
his widowed daughter-in-law, out of his self-acquired pro- 
perty, which however ripens after his death into a legal 
obligation on the inheritor of his property , (v) but it has been 
held by the Bombay High Court that she cannot claim 
it against the universal legatee of her father-in-law's whole 
self-acquired property (tv) The Madras High Court, how- 
ever, holds that her legal right is not affected by testamen- 
tary dispositions in favour of volunteers made by the person 
morally bound to provide maintanance. (.r) 

And the Allahabad High Court holds that the right to 
maintenance is not lost even if the son gets the property by 
gift and not inheritance, (y ) 

A Full Bench of the Oudh Chief Court, on a careful consi- 
deration of the question, has held that a daughter-m-law 
is entitled to maintenance out of the property acquired by 
the father-in-law after the death of her husband and which is 
in the possession of her husband’s brother or the son of the 
latter either by right of inheritance or of survivorship, (s) 
Residence of daughter-in-law.— But a widowed daugh- 
ter-in-law who left her “father-in-law’s house” without any 
just cause, has been held to be not entitled to claim separate 
monetary maintenance from her father-in-law, to be enjoyed 
by her while living in her “father’s house,” the “father-in-law’s 
house” being the proper place of residence for a married or 
a widowed woman , (a) except when the father-in-law is in 

(v) Siddesury v Jonardan, 5 C W N , 549 , 6 C W N 530 , Jeot Ram r. Lanji, 

(w) Baf v Tarwadi, 25 B 263 

(x) Rangammal v Echammal, 22 M 305 

( y ) Jeot Ram v Lanji, 1929 A 741. 

(z) Jai Nand v Parandei, 1929 0 251 

(a) Khettur v. Kashee, 10WR89FB 2 B L R 15 
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possession of ancestral property in which her l,qsbi|ti<i M 
an interest, (b) 

Marriage expense of son'? daughter -The debt tocqr* 

red by a Hindu widow in possession of her husband s estate to 
celebrate the inamage of the daughter qf a son who had died, 
before his father, has been held to be a valid charge on the 
estate passing to the reversioner after the widow’s death, ( c ) 

It follows therefore that her maintenance is also a charge 
on her grandfather’s estate. 

Sub Sac ii-WJFE' 

According to both the schools, the lawfully wedded wife 
acquires from the moment of her marriage a right to (he pro- 
perty belonging to the husband at the time and also tq any 
property that may subsequently be acquired by him, sq that 
she becomes a co-owner of the husband, though her right is 
not co-equal to that of the husband, but a subordinate one, 
owing to her disability founded on her status qf perpetqal qr 
life long tutelage or dependence, (d) It has already been 
pointed out the reason why this is recognized, (e) 

Under Section 488 of the Criminal Procedure Code every 
person having sufficient means is liable to maintain his wife , 
but a Jain Sad/iu may be exempted from this liability if hy 
his vows he cannot hold property or earn money. (/) 

This right of the wife to maintenance from her husbaqd 
is not lost even it the husband renounce Hinduism, Qf) 

This right subsists even after the husband’s death al- 
though her husband's right as distinguished from her? may 
pass by surviorship or by succession to sons or even to 
collaterals , these simply step into the position of her hus- 
band, and she is required by Hindu law to live under their 
guardianship after her husband’s death. The reason far 


(6) Surampalli v Surampalli, 31 M 338 

(e) Ramcoomar t> Ichamayi, 6 C 36 

# In this connections ante pp 372-3, 592, 682 

(rfMamna v Machul, 2 A 315, Becha v Motkina, 23 A 86, Narbada v 
Narayan, 5 B 99 , Sorolah v Bhoobun, 15 C 292, 304, t* also Srlnath v 
Probodh, 1 1 C L J 580 
(e) See ante p 371 

(/) Mum v, Bai Lilawati, 56 B 260 , see Ch XIV, S, 2 
(g) Mansha v Jiwan, 6 A 6 17 
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recognising her right continues ev<fn after the husband’s 
death. The inferior dependent status of her sex prevents 
her from taking the husband’s interest by survivorship 
while she is the surviving half of her husband’s body, a male 
issue is his cosubstantial , and in a joint family, the female 
members occupy an inferior position, and must live under 
the protection and guidance of the male members , but their 
interest in the family property remains unaffected by the 
husband’s death 


There are, however, a remark rn the Dkyabhhga (h) and another in the 
Vlramitrodaya (t) which are mide for meeting an adverse argument, and 
which may mislead the reader to think th it the right is extinguished by the 
husband's death, but which are not intended to be taken as the correct 
doctrine J(miltavh.hma maintains that the widow is entitled to inherit her 
husband’s estate in preference to his undivided brethren, who are according 
to the Mitkkshara pint-tenants with the deceased, and arc therefore entitled 
to take by survivorship to the exclusion of the widow The Dayabhaga 
does not admit joint-tenancy of co-heirs, but maintains that they take as 
tenants-in-common, and that therefore survivorship does not app'y (j) But 
the author of the Dhyabh&ga proceeds further, and controverts the Mit&kshari 
doctrine of survivorship even assuming the joint-tenancy of co-parceners b\ 
putting forw lrd the argument that the wife w is ilso a co-owner of the 
husband, and is therefore entitled to tike by survivorship , hence, she can- 
not be excluded even on that ground by the husband’s undivided bre- 
hren (£) But then an objection might arise to this argument, namely, that 
why should not the widow take by survivorship to the exclusion of the male 
issue This is obviated by the author by siymg th it, in that case her right 
might be inferred to be extinguished by the death of the husband, because 
there are express texts providing the succession of the male issue to the 
exclusion of the widow But it should be observed that the only inference 
that ligitimately arises, is not the extinction of her co-ownership, but the 
extinction of only one of its incidents, namely, taking by survivorship, and 
that is what is really contemplated by the author , since he asserts that there 
is no authority for the position that the wife’s right in the husband’s property 
accruing to her from their marriage ceases on his death ( 7 ) 

And it should also be noticed that the whole of this is merely an argu- 
ment against the Mithkshara doctrine of survivorship excluding the widow, 
even assuming the correctness of the theory of joint-tenancy upon wmch 
apme is based And therefore the 1 1st assumption of the extinction of her 
right is not the author’s own view of the nature of the wife’s co-owner- 
ship (m) 
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(A) XI, 1, 27 
(}) XI, 1, 26 


(1) Author’s translation of Vlramitrodaya/ 165 
(A) XI, 1,27 
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The Viramitrodaya again, while controverting the Dayabhaga doctrine 
of the widow's succession in all -ases, takes advantage of the last assump- 
tion made by Jimutavahana, and maintains that the widow’s right to her 
husband’s property, accruing from marriage, must be taken to be extinguished 
In all cases, by the death of the husband, so as to disentitle her to take by 
survivorship in any case But this assumption is not at all necessary to be 
made, nor is there any authority in support of it , for the continuance of the 
widow’s subordinate right is perfectly consistent with the right of the co- 
parceners by survivorship, as it was with the right of the husband himself 
Besides, it is contrary to the reason for recognising this right, and 
contrary to the Alitakshara itself (on Yajnavaikya, 11, 52), and to its 
fundamental doctrine, namely, that partition cinnot create any right, but 
proceeds upon the footing of pre-existing rights, and that it is by vntue of 
the wife's right to the husband's property, that she obtains even when parti- 
tion is made by her sons after the husband’s death, and that it is by virtue 
of this right that she continues to enjoy the family property so long as it 
remains joint after the husband’s death 

According to both the schools, the right which a 
woman acquires to her husband’s property subvsts after his 
death, whether his interest passes by succession or by sur- 
vivorship to the male issue or any other person, and that this 
right does not depend upon the widow's not possessing other 
means of support. (;/) But the Calcutta High Court which has 
been dissented from by the above Madras case has held that 
a widow is not entitled to maintenance from her husband’s 
co-parceners if she has got other source of income to support 
herself, (o) 

Place of residence — It has already been said (j > ) that 
the wife is bound to reside with the husband , she cannot 
claim sepai ate maintenance (g) except for such ill-treatment 
as would amount to cruelty (>) m the estimation of an 
English Matrimonial Court, ( s ) and when she declines to live 
with him on account of his being a leper. (t) But if the 


00 Darbha Lingay.a v Darbha, 28 M L J 260 38 M 153 28 I C 200, Bhaga- 
tram v Sahib, 3 L 55 (fj f C 848 21PWR 1922 
(o' Ramawati v Manjhari, 4 C L J 7 \ 

(ft) p 172 supra 

('/ ) Bommadevara v Rajya, 48 CLJ 171 PC 1028 PC 187 Yusubai v 
Sadashiv 30 I C 934 

(r) Bommadevan v N gunni, 21 L W 4jI 87 1 C <571 1925 M 757 reversed 

on fact by P C , 48 C L J 171 

(r) Matangim v Jogendri, 19 C 84 , see Sitabai v Kamchandra, 12 Bom L R 
373 6 I C 525 

( t ) Sheehappaiya v Rajama, 45 M 812 43 ML J 174 69 I C 25 
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husband refuses to receive the wife into his house without 
sufficient cause, she is entitled to separate maintenance («) 

But it has been held that a wtdow is not bound to live 
in her husband’s house, though undoubtedly it is the proper 
place for her to reside, which she cannot be permitted to 
leave for unchaste puipose and retain her maintenance (v) 
She is, therefore, entitled to maintenance including arrears 
of maintenance. (u>) 

A widow, however, whose husband has diiected that 
she shall be maintained if living in the family or any other 
specified house, is not entitled to maintenance if she resides 
elsewhere without just cause (a) 

A widow or other dependent Woman has a right of resi- 
dence in the family house and she cannot be ousted except 
to satisfy claims which are paramount to her right of resi- 
dence or payment of debts not tainted with immorality (y) 
and (3) unless some other place is provided for her. But if 
she delibeiately abstained from giving notice to the purchaser 
of her right of residence even when she was aware of the 
sale by her son, her right is defeated. ( a ) This right is 
included in the right of maintenance, (b) 

Precedence over her maintenance.— But a debt contract- 
ed for family necessity takes precedence even over the 
widow’s claims for maintenance , and by the sale of the 
family dwelling-house to satisfy such a debt, the widow 


(11) Nitye v Soondarec, 9 W R 475 

(v) Ekradeshwan v Homeshwar, 8P 840 34 C W N 637 49 Cl j 579, 
Sajamsundari v Jogendra, 58 C 745 , Goki v L ikhtnid ts 14 B 490 , 
Pirthee v Raj, I A Supp 203 20 WK 21 , Siddesswry v Jnmrdan, 29 
C 557, Surampalli v Sinmpalh, 31 M 338 P irwatib n v Chilru3<SB 
131 12 I C 70b 13 Bom LK 1023, see also Suk m v Gangajali 13 I C, 
136 (C ), Srinivasa v Lakshmi, 1928 M 216 

(w) Ekradeshwan v Homeshwar, supra 

( x ) Girianna v Honama, 15 B 236, Bhoba v Peary 24 C 64G , Promoth t 
v Nagendrabala, 12 C W N 808, see also Brojo v Swarna 22 C W N 
433 p C. 47 I C 36 (1918) M W N 313 

(y) Budh v Sahib, 1930 L 288 , Nanki v Firm, 89 I C 874 , see ante p 460 
(*) Asa v Bashi,56lC 198 CL), Mungola v Dino, 12 WROC 35, Bhagat 

v Ram, 69 I C 602 , Suriyanarayana w Balasubramama, 43 M G35 38 

(а) Got 1 ram v Kesarbat, 1930 B 47 

M L J.433 ; but see Olagayee v Pichhammal, 21 M L J 303 

( б ) Charandas • Nagubai, 1929 B. 452; Rambhabai v. Doongersi, 1929 S, 
102 } Kewalmal v. Isnbai, 1926 S 135, 
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is liable to be evicted, (c) So her right to maintenance 
will be defeated where husband’s property is attached under 
Sections 87 and 88 of the Code of Cuminal Procedure, (d) 

But the Privy Council (< e ) in an old decision has laid 
down that the right to maintenance is not lapsed when the 
Crown takes the estate by escheat or by forfeiture. 

Unchastity.*— An unchaste wife (/) or widow is not 
entitled to any maintenance from the husband 01 his heirs 
respectively. That the husband’s successors, taking his 
estate by survivorship, descent or devise, are not bound to 
maintain his unchaste widow, is a p.opoaition which is beyond 
all doubt (g) 

A widow is entitled to a statving maintenance only if she 
reforms her conduct. ( 4 ) 

But it has been held that a wife, who led an adulterous 
life and as a result gave birth to an illegitimate child is en 
titled to maintenance if she ceased to catry on such a life 
befoie suit. (/) 

The Calcutta, (j) Madras, ( 4 ) Bombay, (/) and the 
Allahabad (;») High Courts have put an interpretation on the 
words “ living in adultery" in Section 488 of the Criminal 
Procedure Code to mean adultery continued till the time 
of claim, and a single lapse ftom virtue, iesultmg even to birth 
of an illegitimate child, will be no bar to her getting main- 
tenance under this Section. This principle, so far as it 
affects the Hindus, is directly against the clear texts of law 
(//) and is also revolting to Hindu sentiments. 


(c) 6a ante p 460 , Jamiat v Malan, 13 L 41 , Lakho ■v EaChman 1926 L 
241 

(d) Durgi v Searetary, 1929 L 528 (attachment of property of abasconding 
person ) 

( e ) Golab v Collector, 4 M I A 246 * See ante pp '6G2-570 

(/; Debi v Dauiatd, 39 A 234 39 I C xo 1 <5 ALJ 169, Chirukala v . 
v Visvananda, 23 M L J 289 169 I C 389 Subhayyah v. Bhabam, 24 I C. 
390 

(g) Roma v Rajani, 17 C 674 Mahajan v Purbo, 11 L 424, but see contra 
Parami v Mahadevi, 34 B 278 5IC 960 12 Bom LR 196 

(h) Bhikubai v. Harjba, 49 B 459 , Sathyabhama v Kesavucharya, 39 M. 658 
(t) Subbayya v Bhavani, 24 I C 390 

(j) Jatindra v Gouri. 29 C W N 647 
( k\ Atchamma v Mahalakshi, 30 M 332 

(l) Fulchand, In re, 53 B 1G0 , for comment see 33 C W N. cxxXiv, 

(m) Kallu v Kaunsilia, 25 A 326 

( h) See ante pp, 66 a- 5 ; 0 specially pp 654 - 56 ^. 
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It was, however, held that unchastity cannot affect When un- 
the right of a widow to whom the income of certain proper- a^bar* " 0t 
ty was assigned by her brother-in-law under an agreement 
compromising a suit by her against him, when there was no 
express stipulation about chastity , ( 0 ) but the decision is 
dissented from, (p) and the correct view is thus laid down. 

Unchastity cannot affect the right of a widow to get art annuity 
granted without condition by her husband by a Will ( q ) 

Re marriage ** — It has been held by the Allahabad High Whether re-* 
Court that when re-marriage is permitted by the customary ™ a r ma S e 3 
rule of a caste, it does not disentitle a widow from recovering 
maintenance, charged by a decree against the husband on his 
property, (r) This view appears to be contrary to the 
interpretation put by the Calcutta and the Madras High 
Courts ( V ) on' Section 2 of the Hindu Widow’s Re-marriage 
Act, though it is consistent with the construction put on by 
the Allahabad High Court. (/) 

Starving maintenance.— The provision, made by Hindu Grant of star- 
law, for starving maintenance of an unchaste but penitent tenfnee^a 
wife, is only a moral injunction on the husband , for, it has 
already been observed that the husband is competent to 
divorce an unchaste wife («) 

Husband’s liability, a charge on porperty —When the W|fe - S or 
husband is alive, he is personally liable for the wife’s widows 

maintenance, which is also a legal charge upon his property, ™m!e ten " 

this charge being a legal incident of her marital co-ownership 
in all her husband’s property ( v ) The maintenance of 
abandoned wife even can be made a charge on hci husband’s 
interest in the joint family ( 'w ) But after his death, his 
widow’s right of maintenance becomes limited to his estate, 

(0) Bhup v Lichm in, 26 A 321 

( /) Bnjbhukhan v R mi, 1927 A. 695 Sita v Gopal, 1928 P 375 the deci- 
sion upheld by P C 55 C L J 66 
(</) Parami v Mahadevi 34 B 278 
**See ante pp 661 662 

(r) Gajadhar v Kaunsilla, 31 A 161 iIC 761 GAI.J 10/ j Balkn>-hna 
v Pai], 1930 A 593 

(Jj Matungim v Ram, 19 C 289, Rasul v Ram, 22 C 589, Murugayi v 
Viramakah, 1 M 226 

C t ) Har v Nandi 11 A 330 (u) p 6C2 supra, 

v) See ante p 37O 

(w) See Gopala v Parvathi, 1929 M 47 



How rale of 
tnainten- 
ance 

detertnined 


694 


H MNl’LNANCI'j RVTIS [c. VI, S. i, SS. it 


which, when it passes to any other heir, is charged with the 
same, (x) There cannot be any doubt that undei Hindu law 
the wife’s or widow’s maintenance is a hgal charge on the 
husband’s estate, but the Courts appear to hold, in conse- 
quence of the proper materials not being placed befoie them, 
that it is not so by itself, but is merely a claim against the 
husband's heir, or an equitable chaige on his estate : hence 
the husband’s debts are held to have priority, (j) unless it 
is made a charge on the property by a decree (a). 

Rate of maintenance — The amount of the widows 
maintenance is to be settled having regard to the value of 
the estate, to the position and status of the deceased husband 
and of the zetdozv, as well as to the mode of life of the 
family during the husband’s life-time , and also having regard 
to what amount would be sufficient to allow the widow to 
live con-ustcntly with a widow’s position, in the same degree 
of comfort and with the same reasonable luxury of life as in 
the husband’s hfe-time , (a) and her propci maintenance 
should include “not only the ordinary expense: of living, 
but also that which she might reasonably expend for religious 
and other duties incident to the station in life which she 
might occupy ” (b) It has been held by the Privy Council 
that “the question of determining the amount of maintenance 
is always a question foi the discretion of the Court and such 
discretion will be exercised having legal d to all the circum- 
stances affecting the case,” ft:) and such discretion should 
not be lightly interfered with ( d ) 

The Court, m the absence of any conti act to the Contrary, 
may in a pioper case vary the late of maintenance (e) 


(x) Sit Vei rann 1 v Sitirnim, 27 M 83 

(y) Jiymti v Umgalmni, 27 M 45 , see Kinta o Nomdiora, 35 I,C 366 
(") Sum tsundu im v Unnamalu, 43 M 800 

(а) Ekmleshwiri v Ilomcshwir, 8 P S40 66 I A H2 33 C W N 637 4 
C L J 579 , S ipmstind an t jogendra, 58 C 745 

( б ) Nittokissorce v Jogtndra, 5 I A 55,56-7, Dild v Ambit 1, 23 A 2 66, 
270, Adhibai v Cursindas, n B 199, 206, Baism v Rup, 12 A 558, 
Devi v (junwanti, 22 C 410, 417, karoonamoyee v Administrator, 9 
C W N 651 , Pushn ivalli, v Kighuvanh 23 I C 413 ,15 M L T 95 , 
Subnmarwa v Muthammal 21 MLJ 482 9 JC 614 9 MLT 316, 
Panchakshara v Patt imnnl, 1927 M 805 Prat ip v Mul Shankar, 26 Bom 

LR 269 

(<■) Brojo Sunder v Swan i, 22 C W N, 433, 436 47 I C 36 

( d ) Ekradeshwari v Homeshwar, 8P 840,845 33 C W N 637 49 C L J 579. 

( e ) Chinnammal v Venkatasamt, 1927 M, 705 , see post 71 2 foot note (x) (y) 
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The amount of maintenance to which a widow should be 
entitled as being proper under the above rule, cannot be cur- 
tailed by her husband by Will. (/) The maintenance to 
which a wife who has been driven out by the husband for 
no fault of hers, is the same to which she had always been 
accustomed, provided the family is in a position to pay. (g) 
Sub-Sec. lii— STEP-MOT HER 

Although a widow’s maintenance is a charge on the entire 
estate of her deceased husband, yet it has been held that 
after partition between her son and her step-sons, it will be 
a charge only on the share of her son, and not on that of 
her step-sons — an inequitable mlc due to misapprehension of 
the Dkyabhaga. (/*) The Couits have been misled by the 
ill-digested, Digest of JagannAtha who was a mere Sanskritist 
without law, and also without logic, though a logician he 
professed to be. 

But the Madras High Court has held that the mother is 
entitled to have her maintenance fiom both son’s and step- 
son’s interest in the entire family propeity. ( 1 ) 

The maintenance granted to the step-mother is to be 
presumed not to be an absolute estate but it may yield to 
the evidence on the iecord , and an allotment of a definite 
share charged with definite share of debts creates an 
absolute interest m her when the transaction had stood for 
a long time (j) 

Sub-Sec iv— DAUGHTERS AND GHARJAMAI* 

Unmarried daughtcis of the deceased proprietor are to be 
maintained by the heir until marriage (f) It has already 
been seen that the unman led daughters of disqualified 
members are to be so maintained. (/) 


,, ) Promotho v Nagendrabala, 12 C WN 8c8 

(/) Gopala v Parvathi, 1929 M 47 

(A) Hemangini v Ked ir, 16 C 758 16 I A 115, 

(/) Srinivasa v 1 hiruvengad 1, j8 M 556 M f J 644 15 M LT 307 23 
IC 264, Kannepalli v Kannepalli, 28 IC 349 17 MET 18S, 111 t hi ^ 

connection see Subbrayalu v Kamil 1 veil 1, 35 M 147 21 MLJ 491 

10 IC 347, (widow of a co-parcener entitled to ni untenance from entire 
undivided propei tyj Veeranna v Sit mama, 1927 M 83 
(j) Sahab Rai v bhafiy, 31 C W N 972 1927 P C io r 
* See ante pp 170-171 (A) See ante pp 1CI-1G2 

\l) See ante 678 
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A married daughter is ordinarily to be maintained in her 
husband’s family. But if they are unable to maintain her, 
she is entitled to be maintained in her father's family. It 
has, however, been held by the Bombay High Court that an 
indigent widowed daughter, who fails to get maintenance 
from her father-in-law’s family and is suppoited by her father, 
is not entitled after his death to claim her maintenance from 
his heirs, {m) This view, however, is not approved by the 
Calcutta High Court which holds that she must, in the first 
instance, look for her maintenance to her husband’s family ; 
if she fails to show her inability to obtain maintenance from 
her husbands family, she can claim the same out of her 
deceased father’s estate. («) 1 he Madras High Court also 

does not approve of the view expressed by the Bombay 
High Court. ( 0 ) 

Tint a widowed daughter, who used to live and be maintained in her 
father’s house, is not entitled to be so, and that her father's heir can turn her 
out into the public street in a destitute condition, seem to the orthodox 
Hindus to be monstrous propositions being most abhorrent to their feelings, 
and are due to the misapprehension of the usages and the meaning of the 
term "dependent member ’’ In the Original Side of the Calcutt 1 High Court 
and in the Appeal Couit, the question whether a Sonlcss indigent widowed 
daughter, who used to live as i dependent member of her f ither’s f imily, is 
entitled to maintenance from her father’s estate in the hands of his heir, was 
discussed as if it was one of first impression in the case of Mokhad'i Dctssee (p) 
But the affirmatiao appears to have been accepted as settled law in the Appel- 
late side In 179(5 Jagannatha (in Colebroke’s Digest, Book V, verse 399; put 
forward kulitmm in Bengal as the reason in support of the proposition that a 
married or widowed daughter is entitled to niuntenance from her father’s 
estate 

Sir Wiliam Macnaughten gives a case in which a widowed sonless daughter 
who was excluded from inheritance was held entitled to maintenance Sir 
Thomas Strange .also is of the same opinion Babu Shyamacharan Sarkar, 
whose Vyavasthadarpan used to be consulted as authority by the Courts m 
Bengal until replaced by Mayne’s work, is of the same opinion (if) There 
are many unreported cases in which a widowed daughter, who used to be 
maintained as a dependent member of her father’s family was held by the 


(m) Bai Mangal v Bai, 23 B , 291 

(i it ) Mokhada v Nundo, 28 C 278 appeal from 27 C 555 

(0) Gudimetta v Bolloju, 23 M L J 223 16 I C 139 

(p) 27 C 555 a nd 28 C 278 

(i/) i>ee p 170 of the second edition 
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High Court to be entitled to get maintenance from her father’s heir In one 
case, Justice Norris, after having referred Jo the Vyavasthadarpan supporting 
the decision of the lower Appellate Court decreeing the daughter’s claim, 
observed— “Even if there be a shred to hang a peg on'to support this decision, 
we will do it” That was also the sentiment of the Vakils who appeared 
against the danghter, but had not the heart to argue their client's case, as 
their contention was unnatural and most repugnant to their own feelings, 

Soivin law or Gharjamai *— Sometimes, the married Son-Maw, 
daughter does not leave her father’s house after her 
marriage but continues to live with her husband as ghar* 
jdmdi in her father’s house m such cases, she, her husband, 
and her children are entitled to maintenance from her father 
and his estate The father-in-law when gave in marriage 
his daughter with the cxpicss understanding to maintain 
the bridegroom and in fact maintained him after marriage, 
the son-in-law is entitled to maintenance, (r) and even to 
separate maintenance fn some cases 

Sub-Sec v— SISTER 

The maintenance of an unmarried sister and the expenses Sister, 
of her marriage (j) arc charges on the brother’s estate, 
especially when it was inherited by him from an ancestor. It 
is most unfortunate that the sister was not recognised as 
heir , but the legislature (/) has now removed the difficulty 
by placing her in the category of heirs ( u ) so far as the 
Mitakshaici school is concerned. Maintenance of the 
widowed sister of the husband who was maintaining hci in 
his life-time, is a legal necessity (i>) 

Sub-Sec vi— DEPENDENT MEMBERS 

Poor relations and other dependent members whom a Dependent 

members 

person used to maintain, as being morally bound to do so, 
are after his death entitled to maintenance from his heirs, (zv) 
provided he left sufficient property Thus, it has been held 


# See ante pp 1 70-171 
(r) See supra p 170171 

(tj See Srinivasa v Thirvengada, 38 M 556 25 M L J C44 23 I C 264 15 
MIT 307 this followed in Gopalam v Venkataraghavela, 40 M C32 1 29 
MLJ 710 31 IC 374 dissenting from Narayana v Rimalinga, 39 M 387 
this reversed by P C 43 M 489 , see supra p 161-163 

(t) See Act II of 1929 

( u ) For her position m the order see ante p 367 

(v) Sailabala v Baikuntha, 192G C 486 

(w) See Bhali v Dwaraka, 84 I C 168 1923 L R 32 

H L —88 
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that a person succeeding to his father’s self-acquired property 
is bound to maintain his predeceased brother’s widow who 
used to be maintained by her father-in-law. (x) 

There has been some misconception about the meaning 
of the term dependent member a person is called a depen* 
dent member ; who depends on the family for his maintenance 
and actually gets his or her food and raiment from the family 
and lives in the family dwelling-house as a member of it. 
The dependent members are, no doubt, relations near or 
distant , but persons are not to be deemed dependent 
members by reason of their relationship only, irrespective 
of actual residence and support as members, inasmuch as 
these appear to be the sine qua non of one’s character of 
being a dependent member. This appears to be the true 
meaning of the term ^*rr gmfaorr: (poor dependants ) in 
original Sanskrit hence the view taken by the Original 
Court of the term dependent member appears to be in accor- 
dance with the meaning of the original Sanskrit term (y) 
and that of the Appeal Court seems to be contrary to the 
same {») If the actually existing state of things be not the 
criterion or test of the dependent condition, it is difficult 
to say what kind of relationship should be taken as the 
test to determine the same. The daughter-in-law and the 
daughter m these two cases respectively had been dependent 
members of their father’s family, m the sense of the original 
Sanskrit words, and therefore were not entitled to claim 
maintenance from their father-in-law’s family of which they 
were not dependent members in that character they could 
look to their father’s heir for support. But their claim as 
daughter-m-lazu was different and not affected by this 
character. 

But persons in this predicament arc not entitled to 
separate maintenance except for very special causes , they 
are bound to reside in the house with the heir and to per- 
form the reciprocal duty m connection with the household 

(ji) Janaki v Nind, 11 A 194 , Kamim v Chandra, 17 C 37 3 

(y) Siddesuri v jomrdon, <j C W N 549, 558 

(z) 29 C 557 , Mokhada v Nandi, 38 C 278 
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affairs as is ordinarily expected o£ him or her in Hindu 
society, othei wise the burden would be very heavy on the 
heir, unless the inherited property be very large. It may 
be observed m this connection that female members of 
orthodox Hindu families have the duty of preparing the food 
for the family . so, one claiming the right cannot justly refuse 
to perform the corresponding duty of such a member , and 
the amount must be fixed on a reduced scale, should separate 
mintenance be awarded, (a) 

Under this head arc included invalid adopted sons, con* 
cubines, (£) illegitimate sons,(f) sons*in-law who are gliar * 
jamais. ( d ) 

Sub-Sec vii— CONCUBINE AND ILLEGITIMATE ISSUE 
Concubine* — is entitled to maintenance under certain 
conditions and limitations, ( e ) namely, that she must have 
been permanently and exclusively kept by her paramour in 
his family, (/) that she must be the mother of illegitimate 
children by him, (g) and that she should be chaste and keep 
undefiled the bed of her lord and master , (/i) in the last- 
mentioned Bombay case (*) it has been held that a kept 
mistress whose husband is alive is not entitled to maintenance. 
But the Judicial Committee of the Privy Council has reversed 
the above Bombay decision (/) and held that in the country 
governed by the Mayukha School, a permanent concubine, 
though she lived separately from her paramout’s -family, is 
entitled to maintenance out of her deceased paramour’s 
estate. ( j ) 

(a) Bhagwan v Bindoo, 6 W C 286 

( b) Ningareddi v Lakshmawa, 26 B i6j , Raman irasu v Bnchammi, 23 M. 
282, Monghi v Nagubai, 47 B 401 24 Bom I.R 1CO9 69 I C 291 , see 
foot note ( ;) below and p ante 332 , Bt han v Achnj, 68 1 C 364 (Nag j 

(e) Ghana v Gereli, 32 C 479, Lmgappa v Esudasan, 27 M 13 & Gopalasanu 
v Arunathurn, 27 M 32 , 68 I C 417 (Nag ) 

(d) Set supra pp 170 171 and 697 
* See ante pp 332-334 

(e) Rama v Pahammal, 48 M 805 49 MLJ 348 90 IC 983 1923 

M 1230 

(/) Monghi v Nagubai, see above , and 48 M 805 above 

(p) Khemher v Umiashankar, 10 Bom HCR 381 

(A) Yashvantran v Kashibai, 12 B 2 ( 5 , Anandilal v Chandrabai, 48 B 203 

( 0 48 B 203, but see Kamtabai v Umabai, 1929 N 127. 

(/) Bai Nagubai v Monghi, 50 B. 604 . 31 C.WN, 128 44 C L J 53 1 iga 6 
P.C. iy,ttip 333 ante. 


Concubine 


living in 
parammour’s 
family 
entitled 


but not so 
in Bombay 



/OO 


MAINTENANCE 


[C. XI, S. 4, SS. 1 


Illegitimate 

son 


N iture of 
Khorposh 
grant s 


Amount of 
maintenance 
_w deter- 
mined 


Illegitimate son**— of a Sudra is entitled to maintenance 
out of the properties belonging to the joint family of the 
putative father for his whole life. But it is held that all that 
is necessary is that the connection between the parents should 
be continuous and neither adulterous nor incestuous. ( k) 

Illegitimate daughter— is entitled to maintenance till she 
is married or attains majority. (/) But on appeal from this 
case it has been held that an illegitimate daughter of a Sudra 
is not entitled to maintenance out of the estate of her putative 
father, though the putative father had a peisonal obligation 
under Section 488 of the Criminal Procedure Code (m) But 
on a further appeal from the said case the Privy Council 
upheld the decision with certain modification of the decree ( n ) 
Sub-Sec viii— JUNIOR MEMBERS OF IMPARTIBLE ESTATE 
When the family pioperty is held by a single member by 
primogeniture prevailing m certain cases according to custom, 
the junior members are entitled to a provision for maintenance 
out of the property. Usually some property is assigned to 
them in lieu of maintenance, the natuie and character of the 
tenure of which are also determined by custom. Usually the 
khorposh grants in Chhota-Nagpore where many impartible 
estates aie found, arc like estates tail-male , held by the 
grantees and the heirs male of their body m succession to 
each other, and on failuie of such heirs at any future time, 
they revert to the holders of the estate for the time being , 
in some cases these maintenance grants are resumable on the 
death of the grantees , it depends entirely on custom in each 
case. (0) 

See 4— LEGAL INCIDENTS 

Sub-Sec i-A MOUNT OF MAINTENANCE 

As regards the amount of maintenance to which a widow 
is entitled out of her husband’s estate, it has already been 


•*See ante pp 331-332, 334-336 

(k) Natarajan v Muthia, 22 L W 650 1926 M 261. 

(l) Natarajan v Muthia, 22 L V/ 650 1926 M 261 

(m) 1927 M 387 , see Nagarathnammai v Chtnnu, 1928 M 127 

(n) 35.C W N 1278 55 C L J 451 

(0) See Section 124 of Act 1 of 1879. B.C. repealed , see also infra Chapter 
XV, Sec 5 
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stated , (p) the question is now considered generally in res- 
pect of all cases. If a person be entitled to separate mainte- 
nance, then the question will arise as to its amount, the solution 
of which will depend upon the extent of the property, (q ) the 
position of the family, the nature of the claimant’s right, the 
number of other members of the family and other peculiar 
facts of each Case, (r ) at the date of the suit (j) 

Where the right to maintenance is the legal incident of a 
right to property, such as that of the widow of the deceased In case of 
proprietor, the lowest limit is to be determined by having widow*™ 
regard to the extent of the property, and to similar right, if 
any, of any other person. 

The widow of the undivided co-parcener has been held 
to be not entitled to claim from the survivor, more than the 
proceeds of the share which would have been allotted to the 
husband, had there been a partition during his life-time. ( t) 

When, however, the property is very large, the maximum 
limit is to be ascertained by having regard to the expenses 
which the claimant will have to incur for living m the style 
suitable to the position of the claimant and of the family, 
that is to say, to the chai ges for establishment, food, clothing, 
religious ceremonies and the like, due to the claimant. The 
amount is not to bear any fixed ratio to the property • the 
sufficiency of the maintenance is the criterion, («) But posi- 
tion depends partly on property. 

It should be noticed in this connection that the share 
which is allotted to the father's wife on partition is held to 
be given in lieu of maintenance the same therefore affords a 
guide in fixing the amount, (v) 

(/>) p 69 4 supra 

( 1 /) The family income at the date of suit and not it the death of her husband 
is to be taken into consideration , M inikka v Soubagia, 27 M L J 291 25 

IC 897, Shamrao v Chandribhagabu, 1929 N, 3»50 (income from Desk- 
muki and Palwanpart is not to be included,), Kodandarami v Chencham- 
ma, 1930 M 479 (income from private funds not to be taken into account,) 
see also, Charandas v Nagubai, 1929 B 452 
(1) Baism v Rup Sing, 12 A 558, 15 W R 73 , Nitya v Jogendra, 5 I A 55 , 

Devi Prasad v Gunwanti, 22 C 410, 417 (s) See foot note ( q ) above 

(0 Madhab v Ganga, 2 B 639, Adhtbai v Cursan, n B 199, Rungathaiy v. 

Nell, 21 M L J 706 — Mitakshara cases 
C/OJagore^. Tagore, 18 W R at 373, Krishna v Brojo, 25 CWN 403. 

( v ) Hemangini v, Kedar, 16 C. 758, 765 , Jogendra v, Fulkuman, 27 C 77, 
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As regards the amount, a distinction should tie drawn 
between those that .uc entitled to maintenance as the legal 
incident of their right to the property and those who have 
no such right. The question of amount of bare maintenance 
can and should ordinarily be fixed by a rough and ready 
reference to the general condition of the family as disclosed 
in the evidence, (zu) 

The amount decieed may be reduced or increased on a 
change of circumstances (r) But when the rate of maim 
tenance was the subject of a compromise and incorporated 
in a deciee, the Court cannot, without the consent of parties, 
alter the rate (/) 

The maintenance charges include the right of residence, 
(z) education and marriage expenses, (d) 

Other Sources of maintenance —If the claimant for 
maintenance is possessed of property yielding an income, that 
must be taken mto consideration, ( b ) but possession of 
jewels by a widow cannot reduce the maintenance she is 
entitled to, specially when she belongs to a community m 
which widows are not p ohioited from wearing jewels. ( V ) 
It is doubtful whether a person possessed of sufficient 
means for support, derived from a different source, can claim 
mjun tenance ftom another person who would otherwise be 
liable to maintain him or her Take, for instance, the case 
of a woman who has inherited her father’s estate the income 
of which is more than sufficient for her maintenance. A 
widovv was held to have no cause of action for a suit against 
her brothei-in-law when she had m her hands funds apper- 


Cttf) Oukubai v Hariba, 49 B 459 27 Bom L l\ 13 19258 153 

( x ) GopikAju v D itt draya, 32 B 485 , Bangaru v Vijayamachi, 22 M 175; 
Venkdippi v Ihimnn, 27 MLJ C5O 27 IC 379, Narasamma v 
Vcnkataraj 1, 1926 M C34, Kcwalmd v Isribai, 1926 S 135, 

Shanti, 1925 i 5 19 , Chinnamnlal v Venkatasanu, 1927 M 705, see ante p 
694 foo * note (c) 

( y) rhunmanayanim v Venkitappi, 1928 M 713 

(g) Chartrtdts v Nagubo, 1927 B 452, Isribai, 1926 S, 135 

(a) Baijnath v Mangla, IC 20 P I 

0 ) Lingayya v Kanakamma38M 153 28 W.L J 260 28^ C 200. 

(g) Shyama v Pirushottamdas, 90 I C 124 21 LW 551 , >925 M, 645. 
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taining to the family estate, sufficient for five year’s subsis- 
tence. ( d) If the right to maintenance depends on necessity 
for the same, then surely a person whose maintenance is 
otherwise satisfied, is not in need of it, and therefore cannot 
lay a claim for what is non est The right, however, seems 
to remain, but the amount must be ml or nominal as that 
must be fixed having regard to the need which does not exist. 
But all this is open to the objection that the right to main- 
tenance being a right to property, which the law confers on 
one person against another, and annexes it to some estate, 
why should any such extraneous consideration affect it in the 
manner set forth above, when the law docs not say so J 
Sub-Sec li— CHARGE ON PROPERTY 
There seems to be a misconception on this subject owing 
to the disregard of the subordinate co-ownership or imperfect 
rights m property, which Hindu law recognises, and of which 
the right to maintenance is one of the legal incidents The 
maintenances of all person having this imperfect co-ownership 
in the property must be a legal charge on the same , whilst, 
that of others, having no such right, may be deemed only 
an equitable charge on the property. ( e ) 

But it should be specially noticed that the ancestral immoveable 
propeity is regirded by Hindu law as the hereditary soiree of maintenance 
of all the members of the fatnil), dependant or independent ind no holder 
of it in whom it may be deemed vested, and who is described as "proprictuy 
member," by Mr Justice West, is competent to alien itc it except for the 
support of the family This is the view propounded even by Jimutav'ih ina, 
upon the authority of the text No I cited above (f) 

The whole spirit of Hindu law is against alienation of ancestral immoveable 
estate which is the only source of maintenance of the helpless females, and 
also of the males in tills country where aguculture is the chief source of wealth 
and the Hindus depend solely on the produce of land for subsistence 

Thus, both law and equity are in fivonr of the proposition that maintenance 
is a legal charge on the estate, the holder of which cannot alienate it so as to 
defeat the right of maintenance , at any rate, of those that have an impeifect 
co-ownership in the property, such as the wife of an owner of the property 
Besides, it is erroneous to suppose the proprietary member to be ibsolute 


Maintenance 
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Jimuta- 
vahana 


( d) Dattatraya v jRukma, 33 B , 50 
(e) Antepp 362-363 
(/) See D. B , 11, 23-26 
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owner when there exists a female member who acquired a right to it which 
also is proprietary though subordinate (g ) 

Bonaftde purchasers for value -without notice are 
great favourites of the English law recognizing legal and 
equitable estates, charges and hens. 

Upon the analogy of English law the Courts have held 
that bond-fide purchasers for value without notice of the claim 
for maintenance, from the heir or other holder of the property 
are not liable for the same. The learned judges proceed to 
discuss the question on the assumption that the widow has 
no hen on her husband’s estate in the hands of his heir for 
her maintenance, and that is only a claim against the heir 
personally {h) 

The wife’s subordinate propr etary right to the husband’s property is not 
at all noticed by the judges in these cases It is unfortunate that, that part 
of the Mitakshan in which this right is recognised, was not translated by 
Colebrooke, and the consequence is that it is ignored both by lawyers and 
judges The restrictions on the proprietary member’s power of disposing of 
ancestral immoveable property, is llso overlooked in this connection 

Purchaser for value with notice —It has further been 
held that mere notice of the existence of her claim will not 
make the property in the hands of the purchaser liable, unless 
he had notice of the vendor's intention to defeat the 
claim for maintenance, or as Mr Justice West puts it, a 
notice to be sufficient, must be “notice of the existence of a 
claim likely to be unjustly impaired by the pioposed 
transaction ’’ (/; 

Decree charging property — But if a decree has been 
made 111 favour of the claimant chaigmg certain property 
with maintenance then and then only it will be a legal charge 
on the property, to whatsoever person’s hands it may go , (y) 


(g ) Jamna v Machul, 3 A , 3*5 , Becha v Mothma 23 A, 85 , Narbadabai v 
Wahadeo, 5 B, 99, Sorolah v Bhoobun, 15 C, 292, 305 , Promotha v 
Nagendrabal 1, 12 C W N , 808, 815 

(h) Bhuggobutty v Kanai, 8 B L R , 22*5 17 W R , 433 , Adhiram v Shona, 
I C , 3O5 , Lakshman v Satyabham 1,26, 494 
(t) zB.atp 517 , Ram Kunwar v Ram, 22 A, 32J5 Bharatpur v Gopal, 
24 A , 160 , Shn v Bai 23 B , 342 

(j) Jamiat v Malm, 13 L 41, lari v Samp, 10 L. 706 1930 L 117, aB, 
494 , I C , 365, Kulada v Jogashar, 27 C , 194 , Muttia v Virammal, 10 M, 
283 , Juggernatb v Mali ir inea, 20 W R , 12O, 4 A , 19C , Sobagia v Mamc- 
ka, 33 M L J Goi 
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a mere money-decree will not have that effect But when no 
charge is made on the porperty in the decree, the widow 
cannot proceed against the property of the pet son against 
whom the decree was made. ( k) 

A charge on joint family propei ties created by, a dcciee 
for maintenance obtained by a widow, takes precedence over 
the right of a subseqent purchasei of the same properties 
in execution of a money decree binding on the family. (/) 

A decree for maintenance obtained against a member re- 
presenting a joint family can, after his death, be executed 
against joint property in the hands of the other members. (/;/) 
It has also been held that even express notice at an exe- 
cution sale will not affect the rights of the purchaser, (n) 

This view appears to be embodied in Section 39 of the 
Transfer of Property Act. 

The Calcutta High Com t, m a suit for enfot cement of 
the right to obtain maintenance by a predeceased son’s 
widow, out of the estate of her father-m-law, has held that 
the daughter-in-law is entitled to enforce it against the estate 
left by the father-m-law, even to a portion of it in the hands 
of an alienee who had notice of her existence, and did not 
deny that he had no knowledge that the intention of the 
alienor was to defeat the interests of the widow ( 0 ) 

A widow, however, cannot set up her claim for main- 
tenance or residence against propeity alienated during the 
lifetime of her husband. ( p ) 

Hardship on women.— The result of the above view has 
been disastrous on Hindu women The Courts think them- 
selves bound as Courts of equity to protect the rights of those 
who are from their situation moat helpless. The Hindu law 
assigns to women the status of perpetual dependence or tute- 
lage : and having regard to their actual condition, they are 
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(k) Radha v Krishna, 1929 C 4 2 J » original Judgment in 15 C W N 205 

12 C !,.J 173 7 I C 118 

(l) Somasundaram v Uunnamalai, 43 M 800. 

Cut) Subbanna v Subbanna, 30 W., 324 

(*) Sooraj c Nath, IlC, 102 

(0) Sycd Abu v Saraswati, 43 C L J 604 i 1926 C. 10(8 , see in this con- 
nection Phuljhiri v Har, 192$ O 338 
( p) Ram/an v Ram, 40 A 96, 

H t L — 89 
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regarded by both the Legislature and the Courts, to be incapa* 
citated and incompetent to manage their estates and to protect 
their own interests. Accordingly it is held by the Courts that 
a document executed by a woman in this country, cannot be 
binding on her and affect her interests, unless it be proved 
not only that its meaning and legal effect were fully explained 
to, and understood by her, but also that she had independent 
and disinterested advice about the same They are really in- 
capable of protecting then own interests, and are no better 
than children. fn this state of things, they are completely at 
the mercy of their male relations for the protection of their 
rights • and if they have rights against those very relations, 
and if these feel no compunction to deprive the women of 
those rights, there is none to help them, except the Courts. 

To what miserable state ladies of respectable families are 
often reduced, will appear from one typical instance of a 
class of cases that are unfortunately rather frequent. A man 
of property dies leaving young sons, and his widow, mother, 
and the like , the sons often become very soon surrounded by 
bad company containing some money-lenders, and are led 
astray to squander property in a vicious course of life ; debts 
have soon to be contracted, but there is no difficulty, the 
money-lender companion is ready to advance money on promis- 
sory notes at first, and then on mortgages , all other proper- 
ties are gradually sold, sometimes in execution , and last of 
all comes the turn of the family dwelling-house, when, how- 
ever, a difficulty presents itself in consequence of the 
ruling in the case of Mungala Devi v. Dinonath Bose, (q) 
according to which women residing in the house cannot be 
turned out by the purchaser into the public street. But the 
money-lender is equal to the occasion , he advances some 
money to the now utterly depraved sons, to send away the 
women on pilgrimage, who arc not aware of the actual state 
of things, and would gladly accept the proposal , and when 
they leave the house, the purchaser is put m possession of 
the same. On their return, the women find that their home 


(<]) 12 W R , O C. 15 4 B L R , O.C 72 , see suprn p 691, 
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\b gone and that they have nothing to live upon. This is not 
an imaginary case, but an actual one that happened. 

These money-lenders arc often mistaken for bona fide 
purchasers for value. 

The Purdanashin ladies are completely in the dark as to 
what is being done by the “ proprietary members ” of the 
family, with respect to its property so long as they go on 
receiving their ordinary maintenance, until when the whole 
property has become dissipated, and it is too late for them, 
according to the above decisions, to get any remedy 

If the right view be adopted and acted upon, the helpless 
women would be saved, while bona fide purchasers would 
have their conveyances executed by the proprietary members 
as well as by these women whose rights would then be secu- 
red to some extent at least. 

If, however, the property has been sold for the support 
of the family or for the benefit of the estate, or for like ne- 
cessity, the purchaser must be safe. But if the sale is made 
for the proprietary member’s personal purposes, the pur- 
chaser cannot claim to have more than that member’s per- 
sonal interest in the property. 

To hold that the Hindu women must secure their right 
of maintenance by decrees declaring the same to be a charge 
on certain property, is practically the same thing as to dep- 
rive them of the right 

Besides, it is difficult to understand how a Court of Justice 
Can pass a decree converting a personal right against the 
defendant, into a charge on his property. A Court of Justice 
can only declare the pre-existing rights of suitors, but cannot 
confer any rights to them, except by importing the peculiar 
artificial distinctions between law and equity, which arc not 
necessarily founded on broad principles of justice universally 
applicable. 

Interest of Women in property for maintenance.— 

The property given to a woman in lieu of her maintenance 
does not become her Stridhana and so an alienation of such 
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property by her will be operative during her lifetime, (r) 
Sub-Sec 111- TRANSFER OF MAINTENANCE 

A right to maintenance being from its very nature a right 
restricted m its enjoyment to the claimant personally, cannot 
be transferred, (s) nor seized and sold in execution of 
decree ( t ) 

But although the right to future maintenance is not liable 
to sale, yet arrears of maintenance may be sold. («) 

Sub-Sec lv— CLAIM AND DECREE 

ft is not neecssaty that a demand for maintenance should 
be made by the pcison having the right to it, In order to be 
entitled to claim arrears, (v) 

But in assessing the amount of arrears the Court may 
take into consideration as to how the claimant was actually 
maintained Suppose, a widow was maintained by her own 
father who is also morally bound to maintain his daughter, 
and no demand was made from the husband’s iclations, in 
such a case it is doubtful whcthei she can claim any arrears 
Under such circumstances 

When a deuce awards future maintenance at a fixed rate, 
payable monthly or annually during the life of the claimant, 
the same when falling due can be rccoveicd in execution of 
that decice without further suit (tv) But a mere declaratory 
decree for maintenance cannot be --o enforced (.r) The decree 
should direct the payment of amount of maintenance by only 
one or moiC persons in possession of the estate to the extent 
of the estate in his possession, on particular dates to be speci- 
fied by the Court (y) 

Sub-Sec v— LIMITATION 

Lapse of time —Whether the right to maintenance is 
affected by lapse of time the Judicial Committee observe, — “By 


(r, Su Jigtnohui v Pravuf, 6PT I 2nd 8 7 I C 4731 • 1925 P 52 3. 

(t) See 1 rmsftr of Property Act, Section 6 cnuic (da) 

(t) Civil 1 Code, Se< lion 0 ^, (1), (») ,ihd Diwili v Apiji, 10 B 342. 

00 Hoy mobility v Ker.mi,8 VV K 41 , Rtje v Nim, n B 528 
(v) J 1 vi v Rimji, 3 B 207 , Parbati v Churn, 36 B 131 12 I C 708 13 Bom 

316 1033 ’ Subram ' ini * « Muthammal, 31 MI J 482:91c 614 9 M L T, 

(70) A v J ukhi, 19 C 139, 39 M 3?4 

(x) See Venkanh i v Aitafnma, 12 M 183 

(y) Sardsuti V Nctndm, 18 A L J 828 
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common law the right to maintenance Is one acciuing from 
time to time according tq the want-5 and exigencies of the 
widow ; and a Statute of limitation might do much harm if 
it should force widows to claim their strict rights, and com- 
mence litigation which, but for the purpose of keeping alive 
their claim, would not be necessary or desirable ” (V) The fact 
that a widowed daughter-in-law had not leccived any main- 
tenance, nor in any way asseited hci right theieto, even for 
the long period over twenty-five years, doc^ not affect her 
right prejudicially, when it ripens into a legal one and she is 
obliged to demand it, from hci wants and exigencies, by 
reason of the inability of her paternal relations to maintain 
her through some change of fortune. («) 

Arrears of maintenance - In dealing with claims foi 
arrears of maintenance, the Court cannot disallow or cut it 
down, (fi) but it ha* discretion to grant or withold those 
arrears with special reference to the ui gent need and necessi- 
ties of the widow, which amounts vntually to saying that 
every such case must be decided upon its own facts, (<) It 
can be refused on justifiable causes such as abandonment , 
but waivei or abandonment cannot be necessarily inferred Wuvet 
from the fact of sepaiatc lcsidcncc alone [({) The pci son 
who pleads waiver of a widow’s right to aricars of mam* 
tetiance, is to show that the widow agreed to waive her 
right or led the objector to believe as a reasonable man that 
she would not claim an ears, (e) 

(i) Natayan v Raina, 6 I A 114, l>8 jB 415 , ue Kingubai v Sabiji, 14 
1 C ton 14 Bom I K 267 
(a) Siddeswri v Jonard m, 6 C W N 530, 542 
{(>) Rohim v Kusuiri, 1928 C 195, 

CO Karbasappa v Kallavi, 43 B GO, i akshnnninn v VenkataMibbiah, 48 
ML.] *6618710 210 1925 M 795, Krishnamadianar v Chcllammi!, 

1928 M 561 ; Kungub'u v Subaji, 36 B 383 
(d) Pushpavalh v Raghavaiah, 23 I C 413 15 M L T 95 . Rangathayi v Neli, 
aiM.LJ 70G lo I C no 9MLI 4G1 
(t) bubramama v Muthammal, 21 M L J 482 9 I C G14 
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CHAPTER ill 

FEMALE HEIRS AND STRIDHANAM 
Seo. 1-OBKKKAL TZZTS 

{ I MiaSrvm sra t?rrvm. vrcn. i 

VI 3 mnm ^ v* II *3: H 

i. A wife, a son, and a slave, these three even are ordained destitute of 
property whatever they acquire becomes his property, whose they are — 
Manu— vin, 416 

^ I ftffT TOfa Sfffarf Hw! T^ffFT I 

JWt T^frT ^ ^TrT^r*l Wfr II *fm » 

2 The father protects in maidenhood, the husband protects in youth, the 
son protects in old age, - a woman is not entitled to independence —Manu - 

3 

* 1 w ftm, far 3** irhf i 

UPTTT ^TcT^‘l farm. if^I II VTPt^T: I 

3 A woman is not entitled to independence in »y period of her life, her 
f ither shall protect her when she is maiden, her husband when she is nnrried, 
her son when she is old , and in their default their kinsmen shall protect her — 
Yajnavalkya— i, 85 

H | f | 

m3 faj-mn 11 11 

4 What was given before the nuptial fire, what was presented in the 
bridal procession, what has been conferred on the wife through affection, and 
what has been received by her from her brother, her mother, or her father, are 
ordained the sixfold stridhanam or woman’s property —Manu and Kktyiyana, 
D 8. iv, 1, 4 

t, 1 i 

VTrJ^T V 5 faj II mr^' 11 

5 What is given before the nuptial 6re, what is presented in the bridal 
procession, likewise her husband’s donation 'daya) and what is given by 
her brother or by her parents are ordained the sixfold stridhanam — Nitrada 

wfaSsfa* vwrmmbhrmi tftspr 11 faf . 11 

6 What is given by her father, or mother or a son, or a brother, what 
is received before the nuptial fire, what is presented to her on her husband’s 
marriage to another wife, what is given by a relation, the sulka or bride’s 
price, and gift subsequent,— these arc stndhanam Vishnu 

« 1 faj-ma mmmHTtict i 

sfrv* vfttftfiht u rnircwr 11 
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7 What Is given by her father, mother, husband, or brother, or what 
Is received before the nuptial fire, or what is presented to her on her 
husband's marriage to another wife, or the like (d&ya), is denominated 
strtdkanom or woman’s property. — YAjnavalkya 

* I jfaTTMT* TO* *TTO tfhpf | 

****** it 

8 Her subsistence, ornaments, bride's price, and her gains (or profits 
of her strtdhaua), she herself exclusively enjoys It, her husband has no right 
to use it except in distress — Devala 

t I I 

9. Whatever is (formally) given at the time of the marriage to the 
bridegroom (intending to benefit the bride), belongs entirely to the bride 
and is not to be shared by kinsmen —Vyksa, cited in D. B , iv, i, iG 

( • l **** SFlfp *5* ft***t ** IW-*rfv*W | 
tt ftror n 

to What is presented to the husband of a daughter, goes to the woman, 
whether her husband live or die, and after her death, goes to her off- 
spring.— Text cited in D B, iv, 1, 17 

{{ I wnt rftetrr * < **-▼*•*?*. i 

k*,: ^1^ to^s* lefts* tcTfl 11 *r«rTO. u 

11. The wealth which is earned by mechanical arts, or which is received 
through affection from any other (than a relation), becomes the subject of 
the husband’s ownership, but the rest is ordained s(i tdhana — -Kitty ay ana 
cited in D. B. iv, 1, 19 

*fl.yw*?f »Nm*T q?jOT7T i 

12 . Whatever again, a woman receives at the time she is taken from 
her father’s house (to her father-in-law's house), is denominated her stndhana 
under the name adyavahamka or presented in the bridal procession — 
Kktyayana, D B , iv, 1, 5 

i fanrr^TCcft M 3 s*?f i 

?f*T | 

ixi'vpqq TO frftpr fern i 

m*,: TOrnn*-«fT er^ kij: ii tottto: ii 

13. But whatever is, after marriage, received by a woman from her 
husband's family is called gift subsequent, and likewise what is received 
frpm the family of her relations, whatever is received by a woman through 
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affection after imrriage, from her husband or her parents is gift subsequent 
according to Bhrigu K&tyayana, D B , iv, 3, 16 and 18, 

i <gr^rr r** i 

Vf^ it ? tl 

*** *s?faJT ^TcT^lfastrf I 
RWT?l clW^fcpr II ^ II 

FTTcprT'J RfT^Rfct i 

V' 3 ^Taf ^ rsV ii * ii ^TT*rDr*r II 

14 ft) That which is received bv a married woman or a maiden in the 
house of her husbjnd or of her father, from her husband or from her parents, 
is termed the gift of affection itc kindred (Z) 1 he independence of women 
who h ive received such gifts, is recognized in regard to that property 
for, it is given by th< m for the women’s maintenance out of kindness to 
them (3) lhe power of women over the gifts of their affectionate kindered 
is ever colebrited, both in respect of donation and of sale according to their 
pleasuro, even in the case of immoveables — K\ty<i)ina, — D B„ 1 v, 1, 2 1 

1 Mwf tW cTft*w*%Fr \ 

*rr w*r*ff 11 *rr^ \\ 

1^ Whit is given to the wife by the husband through affection, she 
may, even when he is dead, consume as she pleases, or may give it away, 
excepting immoveable property — NAr ida 

{< | (a) w) ffaVcf I 

>g«nf tj ii 

(h) ^gari f*w i 

Wff ^T^flT II II 

16 (<i) The husbind’s (<luj’a gift for heritage), a woman may deal with 

according to her pleasure when the husband is dead , but when he is alive, 
she shall carefully preserve it, or if she is unable to do the same, she shall 
commit it to the care of his kindred 

(6) A sonless (widow) keeping unsullied the bed of her lord and 
abiding by her venerable protector, shall, being moderate, enjoy until death, 
afterwards the heirs shall take — KAtyayana fa) 

[This second Sloka which is cited in the Dayabhaga Ch XI, Sect 1 
paragraph 56, as the only authority for restricting the widow’s rights in 
her, relates really to Stndhana consisting of immoveable property given by 
the husband And the Sloka immediately preceding it, is cited in DB , 
Ch iv, Sect 1, para, 8] 

foi ^ iff! * fam wifTt) *dt i 

tt hhiW*: n 


la) See comment /W p q22etseq 
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tftepT HWI W1J | 

9 fftF ^ ^*TT$nTTq II I 

17 Neither the husband, nor the son, nor the father, nor the brothers, 
can assume power over a woman’s property, to take it or to bestow it If 
any of these persons by force consume the woman’s property, he shall be 
compelled to make it good with inteiest, and shall also incur punishment —■ 
Katyayana, D B , iv, 24, 

I cTWt % I I 

cfT*rfa«int ii n 

18 Those relations of women who take their Stndhana during their 
life without their consent, shall be punished by a virtuous king by inflicting 
the punishment of a thief — Manu cited in the Vivada-Ratnakara 

U I ffiH' * ansft OTtatterin 

Sifter* mi\ * ftrT* Wfcfll *rr****I II 

19 A husband (ma) t ike ind) is not liable to make good the property 
of his wife (so' taken by him, in a fimine, or for the performance of an 
imperative religious duty, or during illness, or under restraint — Yajna 
valkya— 11, 147 

X* 1 (W fir *nr ^r^nn^T. g*t: u 

Aw 11 

20 A woman is not entitlad to inherit , for, a text of revelation says, — 
"Devoid of prowess and incompetent to inherit, women aie useless — Baudha- 
yana cited in D B Ch XI, Sect VI, para. 11 

FEMALE HEIRS AND Sl'RIDHANAM. 

Seo 2-GENERAL OBSERVATION 

EubSec l- WOMAN'S RIGHTS 

Women in ancient law — Lifelong subjection was the 
condition of women according to ancient law This appears 
to have been due to the physical weakness and the impulsive 
nature of the fair sex, as well as to two peculiar institutions 
common to most systems of archaic jurisprudence, namely, 
patna potestas and slavery, the latter of which appears to 
have owed its origin to the former. 

Patria potestas — is the father's absolute and unlimited 
power over his children, in the exercise of which he could 
sell, give, abandon or even kill his child. The reason 
assigned by Vasistha (b) to explain this power is, that the 

( b ) Ante p 187. 
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father and the mother are the cause of a chtld’s existence, 
and so they are entitled to full authority over his person, 
extending even to the undoing of it. This natural reason, 
though equally applicable to the mother, is qualified by her 
personal disability 

Slavery consisted in the proprietary right of man over 
man ; one might own and have dominion over another 
man, m the same manner as he can own a cow or a dog. A 
slave is contemptuously termed a biped in Sanskrit, to indi- 
cate his similarity to a quadruped 

Marriage in ancient law consisted in the transfer of do- 
minion or patna potestas from the father to the husband, ( c ) 
so that in Roman law a wife was deemed to be a daughter 
of the husband for the purpose of the patna potestas. 

Hence it is clear that during the life of the pater f anti- 
lias the condition of a son, a daughter, a wife, and a slave 
was exactly similar, as regarded the power of the former 
over the latter, who could not hold any property, being 
themselves in the category of property belonging to the 
pater famihas who therefore, became entitled to their 
earnings (d) On his death, however, a change took place 
in the condition of the son, who became emancipated and 
sun juris, and succeeded to the deceased's position as regards 
his property But the condition of the women at first, and 
of the slaves, seems to have remained unchanged, there 
being only a change of masters 

But the women appear to have very soon acquired a 
higher status than that of the slaves, so far as regarded their 
relation to the husband's heir, who became their guardian by 
ceasing to be their master. 

As incidents of their status, women could not, according 
to early law, hold any property, and consequently they could 
not become heirs to their relations, (e) 


(c) Ante, 121 and I 

(d) Text No I 
(ej Text No 2o 
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Sub-Sec li-WOMAN’S RIGHTS UNDER CODES 
Women's property and heritable right under the 
Codes — To the general rule of women’s incapacity to 
hold property, exceptions appear to have been gradually 
introduced, similar to the son’s pecit hum in Roman law 
according to which a son in the power of his father could 
not acquire property for himself, all his acquisitions, like 
those of a slave, belonged to his father. 

At first six descriptions of property were recognised as 
woman’s properly, and these consisted of gifts received by 
a woman from four relations, namely, the father, the mother, 
the brother, and the husband, as well as of gifts received at 
the time of marriage when the ceremony was actually being 
performed before the nuptial fire, and of gifts received when 
the bride was taken to her father-in-law’s house. (/) 

To this list, other items episdem generis appear to have 
been added, as will appear from a perusal of the above texts , 
gifts from all other relations, and certain other descriptions 
of property are included as falling within the category of 
woman’s peculiar property. Upon a consideration of all the 
items described as stndhana> it appears that woman’s pro- 
perty under the Codes consisted only of gifts or grants made 
by her relations . and some of them are separately enumera- 
ted either to remove some doubt, or to mark the occasions of 
the gift. 

It would be better to enumerate and explain different 
items of stndhana mentioned in the Codes — 

I Gifts at the time of marriage or yautuia (g ) , they 
are — 

(1) Gifts before the nuptial fire, or at the actual 

ceremony of marriage. 

(2) Gifts received in her father’s or father-in-law’s 

house either before or after the actual cere- 
mony, but at a time when various other rites 
appurtenant to marriage are performed, com- 
mencing from several days before, and 

if) Text Nos 4 and 5 

(#) Limits within which these presents are made are somewhat narrow 
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continuing several days after, the principal 
nuptial ceremony. Adhy&v&hanika or gifts 
in the bridal procession come under it ; but 
this term may also be explained to mean gifts 
made at the time of the Dviragamana 
ceremony, or of the gamana called gowna 
ceremony in Behar and N. W Provinces. 
But a gift to the girl's father for the girl 
in consideration of a proposed marriage 
which is to take place when the bride and the 
bridegroom will attain majority does not 
become her stndhana (ft) 

(3) Sulka or the bride’s price. The question whe- 
ther a property is sttlka cr not depends on 
the circumstances under which the gift was 
made with the intention of treating it as 
the price of the bride, (i) 

(4; To these must now be added the bride-groom’s 
price. 

Gifts at the time of marriage are the most important, 
because all women get some property at that time. It should 
be obseiVed that what is given before the nuptial fire by the 
bride’s father intending to benefit her, is formally given to 
the bridegroom. It should be borne in mind that the bride 
herself is the subject of gift to the bridegroom , and the 
dress, the ornaments and the household furniture, &c., which 
are intended for her, are all given together with her to the 
bridegroom. In fact, the principal ceremony of marriage 
consists of the ceremonial gift of the bride made by the 
father or the other guardian to the bridegroom and the cere- 
monial acceptance of her by the bridegroom Hence Vyasa 
ordains (/) that all these belong to the bride , and besides, 
these are separately enumerated as stndhana under the name 
of “gift before the nuptial fire” (k) A gift at the time of 

(A) Chedi v Jawahir 1927 A 1 C 0 Bhupendra v Goonendra 32 C W N 13 3 

(t) Bhola v Dhani, 1929 A. 25 

(j) Text No 9, see p 711 para 2 second reference. 

(A) See Janku v Zeboo, sgsj N 350 
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marriage to the son-in-law by the bride's parents cannot be 
the bride’s property unless, perhaps, it clearly appears that 
the girl could not be married unless accompanied by such 
a gift. (/) 

Sulka or the bride’s price was originally appropriated 
by the bride's father , but Vishnu (in) and Devala («) 
enumerate it as Stridhana, and therefore the father or other 
gurdian taking it, must hold it as trustee for the bride. 

The bridegroom’s price also, which according to recent 
practice originating in the moral and religious degradation 
of the so-called educated men, is extorted by the bride- 
groom’s party from the bride’s father, must in the similar 
and stronger grounds of equity, be considered to be the 
bride's Stridhana , and the recipient must be held to be a 
trustee for her 

II Adhyh vdhan ika consists of what is given to the bride 
when she is conveyed from her father’s to her father-in-law- 
house In Bengal proper, there are two occasions for such 
gifts . the first occasion is just after the nuptial ceremony, 
when the bride is taken to her father-in-law’s house to stay 
there only a few days which are included under the time of 
marriage, so that gifts then made may be called yautnka , the 
second occasion is called Diviragamana or second coming , of 
the bride to her father-in-law's house, after attaining puberty, 
for the purpose of living there permanently as a member of 
his family and performing the duties of a wife to her hus- 
band, when she receives some gifts from hei father. In 
Behar and N W Provinces, however, there is an usage 
according to which the bride is not taken to her father-in- 
law's house just after marriage, but she goes there for the 
first time after attaining puberty for the purpose of per- 
manently residing with her husband . this is called gowna 
or going ceremony, when some property is usually given 


(0 Gunddppa v Narasappa 1927 M 455 

(m) Text Ho 6 

(n) Text No 8, 
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to her by her parents and other relations also, and this is 
called gift m the bndal procession . (o) 

Ad hive da - III Adhivedanika or the gift which a husband is to 

nt a make to a wife on the occasion of marrying another wife. 

AnvadAe /aha, IV. Anvadheyaka or “ gift subsequent '* is a term used 

is contra-distinction to Yantuka or gift at the time of 


marriage, it means and includes a gift made, or property 
received, subsequently to the marriage. So a gift of im- 
moveable property, seven years after the marriage by her 
brother in apparent fulfilment of a promise made at the time 
of marriage, is nevertheless ayautuka (j>) The gift of pro- 
perty to the wife after marriage by her husband has been 
held to be her t trldhana under this class. {<]) In the Bengal 
school, the courses of descent of these two descriptions of 
sti idhana are different 

Vnlt '< V. Vntti or subsistence or property given for, or 

allotted in lieu of maintenance, is struihan, such as the 
mother’s share on partition , but it is not so held by the 
Courts ( r ) 

Ornaments VI, Ornaments form the kind of stridhana t which is 

possessed by every woman. These are stridhana when 
they have been the subject of gift to her. ( [s ) There may be 

except the family jeweIN, which any women of the family is allowed to 

jewels put on P art!cu l ar occasions, but which may not be given to 

any one of them , these cannot be regarded as stridhana. 
Many Hindus are found to convert all their savings into gold 
ornaments worn by themselves or by their wives , these also 
cannot be regarded as the wife’s stridhana , for, these can 
not be presumed to be subjects of absolute gift by the hus- 
band to his wife if that were so, a man might be deprived 
of the savings of his whole life by the death of his wife 
before him. 


(o) Chur mon v Gopi, io C f J 54s . 13 C W N 994 

(p) Mahendra v Giro, 19 C W N 1287 

('/) Jagannath v Narayan 34 B 553 12 Bom I R. 545 7 l C 4159 
(V) Antepp 523, Cos 

(s) See Harkishan v Sundro, 89 I C 424 
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VII. Acquisitions made by a woman by the practice of Wife's inte- 
a mechanical art, are subject to the control of the husband icqmTiC. 
who appears to be entitled to the fruits of the wife’s bodily 
labour. But the wife's interest in the joint acquistions of the 
husband and herself is, howeve, her stndhan. (/) 

VIU. So also a present made to a woman by a stranger Gifts from 
u e., by one who is not a relation, belongs to her husband stranger 
and cannot become her stridhan. Hindu law is ealous of 
women's connection with strangers , the present is really 
made to please the husband by a friend or a subordinate of 
his, consisting, however, of a thing that may be used by a 
woman only, such as an ornament or a woman’s, dress, and so 
intended for the wife 

IX. Gifts by affectionate kindred («) or near relations, saudayiKa 
Sauddyika , constituted, as has already been said, the peculiar 
property of women, under the Codes, though there are some 

vague terms used in a few texts, which may be construed to 
include other descriptions of property. The husband has no 
right of control over these properties of the wife ( v ) 

X. The husband’s gifts require special notice From Husbmd’s 
the peculiar character of the relationship a gift by the g ,fts 
husband to the wife should not be taken as absolute, so as to 
extinguish completely the husband’s right to the thing given 

As regards even the moveable property given by the husband 
she cannot deal with it according to her pleasure during his 
life time, but may do so after his death , (tv) and when the 
subject of gift is immoveable property, she has no right to 
dispose of it even after the husband’s death. ( x ) But it has 
been held that gift after marriage of property by the husband 
to the wife becomes her Stridhana of the kind known as 
Anvddheyaka . (y) 

The original general rule that women are incompetent Removal of 
to inherit, was departed from by the Codes, to a limited tencyto 
extent ; and the lawfully wedded wife, the daughter, the codes* by 

(i) Muthu v Marimutbu, 38 M 1016 26 M L J 512 24 I C 3C1 

(«) Muthukaruppa v Sellathamiml, 39 M 298*261 C,78$ i6M I T 587 

iv) Muthukaruppa v Sellathainmal, 39 M 298 23 I C 781; ifi M L T 587, 

Vithu v Maroti, 1928 N , 92 (w) Text No i6-a 

C x ) Text Nos 15 and 16-b O') See p 718 jool note (0) 
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mother and the paternal grandmother, are declared entitled to 
inherit the property of males ; and certian women are declar- 
ed heirs to Stridhana property. 

According to the Codes, the property inherited by 
women became their Stridhana , because the very fact of 
one's becoming heir to another’s estate, means, that the 
fromer acquires all the rights of the deceased over his 
property and because there is no expressed text restricting 
women’s heritable right. 

There is, however, one rule relating to Stridhana pro- 
perty which may be extended by analogy to the husband’s 
immoveable estate inherited by the wife, namely, the rule 
which restricts the wife’s right over the husband’s gift of 
immoveable property to her, may be deemed to restrict by 
necessary implication her heritable right over his immoveable 
estate , 

But there is nothing in the Codes to curtail the rights 
of the other female heirs over property inherited by them 
either from males or from females The curtailment of 
women’s right in property inherited by them from males 
became necessary in the Bengal school for reasons which 
cannot at all apply to the Mitiikshara school. The Bengal 
school conferred heritable right on women by abolishing 
survivorship which excludes women from in heritance in joint 
families governed by the Mitiil<shar&, And thus the Bengal 
women’s position with curtailed heritable right is superior 
to that of the Mitakshari women whose rights in inherited 
property were not curtailed in any way by that treatise 
which, however, has not been followed by the Courts and in 
consequence the MniksharA women’s heritable right has been 
curtailed in a way most unjust to them, which is explained 
later on 

Husband’s right over wife’s property —In the text of 
Ykjnavalkya (-s) it is stated th it the husband may take and 
use, without liability to make good, lus wife’s property m 
a famine, or for the performance of duty, or during illness or 
while under iestrr»mt But the wife will still remain the 


(?) Text No 19 ante p 711 
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owner of the property that has not been used for such 
circumestanses.(a) 

Sub-Sec iii-HER RIGHTS UNDER COMMENTARIES 

Woman’s property and heritable rights under Com- 
mentaries.— A great deal of injustice has been done to 
women by not keeping in view the great distinction between 
the early law contained in the Codes, and its later develop- 
ment by Commentators, with respect to their disabilities 
and rights. There cannot be any doubt the women were 
originally disqualified for owning and holding property and 
that under the Codes that disability continued as a general 
rule, but certain exceptions to it were introduced, and women 
were declared competent to hold as owner only certain speci- 
fied descriptions of property, the peculiar character of which 
was expressed by the technical term Stridhana or woman’s 
property. On a consideration of the enumeration of Stri- 
dhana given by the different Codes, a development of law 
in favour of women is found ; for, while the earlier Codes 
lay a stress on the number six in enumerating Stndhana, 
the later ones either add fresh items, or describe woman's 
property in a mode indicating the enumeration to be only 
illustrative and not exhaustive , and the impression left on 
the mind of the reader on a persual of the passage of the 
Code is that Stridhana or woman’s property had but a tech- 
nical and limited meaning. 

But in the Commentaries, higher rights are conferred 
on women who are placed almost on a par with men, 
as regards the capacity to hold property. Stndhana or 
woman’s property ceases to have any technical meaning, and 
it is explained to mean property “belonging to a woman” , 
accordingly women may acquire property in the same 
modes as men may do, subject to one or two exception. 
The general rule and the exceptions arc now reversed , for, 
under the Commentaries, as a general rule, all kinds of pro- 
perty may be Stridhana , while the exceptions relate to a 


(a) Nammalwar v Perundevi, 50 M 941 1927 M 1031 
H, L-91 
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few items that do not come under that category, what is 
said by the leading Commentaries on the present subject is 
examined below. 

Tbe Ml t&kfih ara — which is, a work of paramount authority, and unlver- 
sally respected, says while commenting on the Text No 7 of Y&jnavalkya,— 
that the term Stndhana as used in that text, bears no technical meaning, but 
it signifies "woman’s property” or property belonging to a woman, which is 
its etymological meaning, ( 6 ) that the term "or the like” in that text, in- 
cludes property that a woman may acquire "by inheritance, purchase, 
partition, seizure or finding,” 1 e, by the same modes in which a man may 
acquire property and which are set forth in Ch 1, Sec 1, paras. 8 and 13 , and 
that Manu and other sages also intended to lay down the same rule, the 
enumeration by them of six-fold Strtdkanam being illustrative and not in'* 
tended to be restrictive (c) 

Here the Commentator changes the law by the fiction of interpretation, 
lie ignores the existence of any disability or incapacity in woman with 
respect to the ownership of property, such as may appe ir from a perusal of 
the texts of the Codes What Manu and Y&jnavalkya really intended to 
ordain is of no concern , what has to be seen is, what construction has been 
put on them by the commentators respected by the different schools (d) The 
Mithkshark is clear and unambiguous that Stndhana has no technical meaning, 
and women may hold property like men and that property inherited by a 
woman is her Stridhanam , and according to the Privy Council (e) the Euro- 
pean Judges are bound to follow and act upon it without stooping to enquire 
whether this doctrine is fairly deducible from the earliest authorities But on 
the present question, their Lordships have themselves acted contrary to their 
own direction and advice to the lower Couits, as is presently seen 

Katyayana’s text and Mithila School —The VivAda Ratnnknra and 
Vivhda Chintamam are the principle commentaiies of the Mithila sub-division 
of the MitaksharA school They do not enter into any discussion as to the 
term stndhana being technical or limited in its meaning, but they seem to 
accept the view propounded by the MitAkshara, while they go on citing and 
explaining the diverse texts of the Codes on the subject of Stndhana 

1 he Vivhda Ratndkara while dealing with Stndhana cites the texts of 
NArada (/) recognising the full power of a wife over the husband’s gifts 
excepting immoveable property , it then cites the three slokas of Katyayana 
set forth above (g) and further making a few comments on them concludes 
by saying that it is established on the authority of all the texts cited, that 
women are independent in dealing with property inclusive of immoveables 
given by the affectionate relations, excepting, however, immoveable property 
given by the husband , it then cites the two slokas of Khtyiyana’s Text (h) 


(h) Mit 2, 11, 8 ({) Mit a, 11, 2 and 4 

(d) Set ante, pp 35-37 and 56-58 (e) A nte, pt> 25 

(/) Text No 15 
(g) 1 ext No 14 
(A) Text No 16 
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which have a very important bearmg on women’s nght in property g.ven 
by, or inherited from, their husbands According to the explanation glV en 
in the two commentaries of the Mithilk School, the English translation of 
the 1st sloka (t) is slightly different ftom what is given above, and should 
be as follows — 

(a) “The husband’s daya gift (or heritage), a woman may deal with accor- 
ding to her pleasure when the husband is dead , but when he is alive, she 
shall carefully preserve it , otherwise (i, e when she has no property) she 
should remain with his family” The second slokas may also be given 
here for the sake of convenience in understanding the explanation 

( b ) “A sonless (widow) keeping unsullied the bed of her lord, ind abiding 
by her venarable protector, shall, being moderate enjoy until death , tfterwards 
the heirs shall take ” 

Both the commentators of the Mithila School admit, that having regard 
to the context, both these texts relate to the hnsband’s gifts to the wife, and 
that they lay down that woman is perfectly independent jfter the husband's, 
death in dealing with moveables given by the husband, and as regards immo- 
veable property qiven by the husband, she shall enjoy it during her lift, and 
afterwards the husband’s heir shall take the same 

But they maintain that these two slokas must apply also to the moveables 
and immoveables uihtnted by a widow from her husband, because the term 
daya m these texts may mean either heritage or gift, and those two mean- 
ings ar« eqully capable of being construed with the other words of text 
and there is no texts opposed to such a construction , and that hence altho- 
ugh the context shows that these slokas rel ite to gifts yet b) reason of the 
twofold meaning of the term daya a rule if furnished th it miv be applied to the 
husband’s heritage as well 

The result is, that according to the MithilA School, the wife’s right to the 
moveable and immoveable properties inherited from the husband is similar 
to her right to similar properties given by the husband, that is to say, the 
wife’s right to moveables inherited from the husband is absolute t. e , they 
become her Stridhan in the technical sense, but her right to immoveables is 
limited, and she must have in all cases what is technically called a life- 
interest in such property which will, after her death, pass to her husband’s 
heir 

The Viv&da-Chintimiani, however goes further and says that these texts 
apply also to the husband’s immoveable property which the wife inherits 
not directly from the husband but mediately through her son who had inheri- 
ted it, and then died leaving his mother as his heir,— in the following 
pasasage,— 

<1^ *T cT^TT I 

WlfT *flWTT?tl «*T*TfT 
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(*) Text No t6. 
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The following is a literal translation of this passage — 

"And thus also m the deceased husband’s immoveable property devolved 
by inheritance on the wife, her independence does not exist in making gift 
and the like, by reason of the Equality of Expectancy Other wise, the 
Expectancy as to what is the rule about it, would remain unsatisfied Hence 
also the inconsistancy of the recital of this texts in the chapter on Saudayika 
(Stndhan) or Gifts ftovi t he affectionate hnded ' with its application (to) 
property inherited from the husband,) is removed Because Expectancy is 
greater force than the Context Just as in immoveable property given by the 
husbind, there is incompetancy of women in making gift and the like by 
reason of this text, so also in the husband’s immoveable property devolved 
by inheritance on the wife The ('authors of the) Prakasa and the (Vivada) 
R itnakara are of the same opinion Ihusalso in the (husband's) immove* 
able property devolved by inheritance on the wife through the son. Herein also, 
the Expectancy exists, and there is not found any express text, on the 
subject ” 

In some manuscript copies of the original Sanskrit Vivadi-Chintamanl 
there is the word tfgj before the word thus,— ^ gW-STTTeftojTsfsfa 

??mr— Thus also in the husband's immoveab’e property devolved on 
the wife by inheritance through the son ” The meaning however, is the 
same, whether there be that word or not, stnee the other wo ds suggest the 
wo-d by neceassary implication even if that word be omitted 

The term Expectancy ajT^rnfT 1S a technical word meaning one of the 
three conditions required to be fulfilled by a collection of words for constitu- 
ting a Sentence In the Sahitya-Darpana a well-known treatise on Sanskrit 
Rhetoric, a Sentence is thu i difiened — 

which means, — "Senlcmc is a collection of words possessing Compatibility 
Expectancy, and Proximity and the following is the literal translation of 
the explanation of this distinction given by the author himself,— 

"Compatibility means absence of unreasonableness in mutual relation of the 
meanings of the words if a collection of words could be a Sentence without 
this (Compatibility), then even the words— ’He irrigates with fire’— would be 
a Sentence 

"7i speciality ( = interdependence of words) means absence of completion 
of sense (without Construing one word with others) and this (absence of 
complete sense) consist* in the listener i (or reader’s) desire (ort hearing or 
reading a word) to know (something conveyed by the other words of the 
collection, if the same is a sentence) If a collection of words without 
Expectancy could have b» en 1 Sentence, then a collection, of words, such 
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as-A cow, a horse, a man, an elephent would have become a Sentence 

"Proxtmty is absence o! interruption in the knowledge (of the word*) Proximit 
U there could be a Sentence even when there is interruption m knowledge m ' * 
then there would be a coalescence (into one Sentence) of the word ‘Deva- 
dutta* pronounced just now, with the word ‘goes’ pronounced the day after 
♦‘Since Expectancy and Compatibility are properties, the one of the mind 
of the reader, and the other of things (signified by the words), it is by a figure 
of speech, that they are here represented as properties of words ” 

One is now in a position to understand the meaning of the technical term t ^ 
“Expectancy” and “Equality of Expectancy ” The word daya m the above WO rd Daya 

text suggests to the mind of the reader or listener of that text, both its mean suggests 
ings, namely ‘gift’, and “heritage,’' and his Expectancy or desire to know 
the connection of the other words of the text with the word daya, is equal as 
regards both its meanings being equally compatible with either 

The fact that these two slokas are found in that part of Katyayana’s Code 
where saudayda stridhan is dealt with, does not prevent their applie ition to 
the husband's heritage , for according to a well-known rule of interpretation 
the expectancy of the force of words prevails over the context, or in other 
words, the context cannot control or restrict the meaning conveyed by the 
words of the slokas, in the absence of any text expressing a contrary mean 

0) V A 

The Vivadi-ChinliXmam maintains that on same principle, these text, n 

apply also to immoveable property which hid been husbands' heritage on the texts 
though the s .me comes to the wife by inheritance from her sons on whom it 
had devolved directly from the husband 

Hence by reason cf the application of these slokas to the husband's £ u j es deduc* 
immoveable property inherited by a woman from her son, the two rules therein ed there- 
laid down must apply, namely, (t) her power of alienation is restricted, (and ^ rom » 

(2) her husband’s heirs inherit the same after her death ) 

This peculiar doctrine arising fromt he construction of these slokas of Kktjh.* 
yana by the author of the Viv.ada Chinthmam which is respected as a work 
of pramount authority in MithilA was brought to the notice of the Sudder were followed 

by Sudder 
Court , 


but not so in 
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PC. 


(/t) Thakooram Sabiba v Mohun, Lull, ii M.I.A 386. 


Dewany Court of the North-West Provinces in the fifties by the Pundit who 
was the Hindu law officer of that Court and judgment was delivered by 
that Court according to the Pundit’s opinion m which a person’s sister's son 
was held heir on the death of his mother, to the estate which had devolved 
on that person from his father, and which on his death went to his mother 
as his heiress , the person’s sister’s son as An heir could not be preferred to, 
his agnates, but as heir of his father could be so preferred according to 
the said construction of that text of Khtyayana (k) 

When this case was heard on appeal by the Privy Council, the English 
translation by P C. Tagore, of the Vivhda-ChintAmam had been published 
but as the above passage was mistranslated the Pundit’s opinion seemed to 

(/) See Jaimim’s Mlmansa on the Topic called fTcftT^T JWfflTrSpNj*FT 
or the superiority of a Sentence over the context &c, 
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be contrary to it, and it was not explained to their Lordships how the Pundit 
arrived at that conclusion, it was therefore rejected by the Judicial Commit* 
tee, who held that the sister's son was not and heir at all, — a proposition 
which cannot now be held correct 

The attention of the author was drawn to this passage of the Vivfida* 
Chintamani in 1893, by his cletnt in the case of \fohan Persad v Kishtn 
Ktshore (?) who had consulted a Benares Pundit and brought an original 
Sanskrit copy of that work to him, but it was not necessary to rfefer to it 
in that case, in which the Stndhana property only was in dispute 

It should be observed that according to the MithiH school, a women’s 
right is restricted only in the husband’s immoveable property inherited by her 
whether from him, or from his and her son But as regards moveable property 
and the son’s self-required property inherited by her, the same must become 

her stt idkiina Subject to the above exception, a woman's right in inherited 

property must be absolute, in the same way as the right of a male heir 
Accordingly in the first edition of his translation of the Vivida-Chintil- 
mini, the rule XIII of the Table of succession given by Bibu P C Tagore 
was as follows - "If the mother die after inheriting her son’s property such 
property become her Stndhan Hence the heirs of her peculiar property 
get it” But this was contrary to his mistransl ition of the above passage 
y^Kl (*T5g ) TUFT?” into— 1 "if the mother on the death of 

her son, get his immoveable propeity she cannot make a gift of it or dispose of 
it,”— the correct translation being, —"Thus also in the (husband’s) immoveable 
property devolved by tnh-i ilotue on the wife through the son " 

Owing to the said inconsistency, the Calcutta High Court rejected the 
said rule XIII and held that immovc ible property inherited by a mother from 
her son goes on her death to the son’s heir not to her heirs (m) This view 
Is supported by the said mistranslation And it is curious that Babu P C 
Tagore in the second Edition of his translation changed the rule XIII so 
as to make it quite contrary to what it was in the first Edition Had he been a 
genuine Sanskrit scholar, he would hive acknowledged the mistranslation 
and corrected it and also maintained the accuracy of the said original 
rule XIII 

But according to the correct doctrine of the MithilA school if the immo* 
veable property was the son’s self-acquired property the same was to decend 
to the mother’s heirs, and if the same was inherited from the father, then it was 
to descend to the son’s heirs But uufortunately the Vivada-Ratnakara was 
not then translated, and the error in the rendering of the above passage was 
not pointed out to the Court 

It should specially be noticed that the effect of the correct doctrine is to 
bring in two near and dear relations, namely, the son's sister and her son who 
are the original proprietor’s daughter and daughter’s son, in preference to 
the comparatively more distant agnates And this is but the ordinary course 


(?) 2i C 344 

(m) Punchanund v Lalshan, 3 W R. 140; this is the View in the C.E, , Tortan 
v Ballavhji, 48 f.C 956 (N) 
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of development of law acoordlng to natural justice, in every system of 

Jurisprudence. 


Katyayana’s text and the Dayabhaga ““It should be borne 


in mind i n Mithila 


widow’s : 
herit 11 l is 
contn ,ent 
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that accordfng to the Mitkkshartl school the widow is entitled to inherit only 
in the exceptional circumstance on the husband being separate te , when he 
was neither joint nor re-united with any co-heir The widow’s succession 
therefore must be rare, having regard to the fact that the joint fam.ly system 
is the normal condition of Hindu society, and it takes place when there is no 
other dear and near relation who miy be the object of the deceased 
proprietor's affection along with hts wife Hence there is no reason why the 
widow who has been the partner of the deceased during his life, and who is 
believed to become his partner in the next world, should not be absolutely 
entitled to his estate, when the most distant male heir, whose very existence 
might not be known to him, would take an unlimited and absolute interest 

The author of the D&yabhiga introduced a complete change in the law by In Bengal she 
recognising the heritable right of the widow in default of male issue, in all inherits in 

cases, t e , even when the husband was joint or re-united with his co-parceners, sons”' 1 °* 
that is to say, in preference to, and to the exclusion of, his fitter mother 
brother, and the like near and dear relations with whom he was associated 
from birth, and lived in hermony during his whole life 

Such a radical change in the law of succession could not be acceptable 
to the pepole unless the widow’s rights were curtailed and limited m the 
manner adopted by the Dhyibhaga. 

The acute founder of the Bengal school conferred higher rights on females but her right 
in one respect, by curtailing their rights in other respects, and thus he impro- lS curtal e( * 
iced .the condition of -women in the principle of give-and-take, in such a 
manner as to secure the approbation of the pepole of Bengal for the change 
in law which was suited to their feeling, and so became adopted by them 
It is now to be seen how the author of the Diiyibh&ga shows that his 
foregone conclusion is supported by the earliest authorities 

He cities the five slokas of Katyayana in different parts of his works the Day 1 Cltes 
there slokas (n) are cited in paragraph 21, and the sloka (0) in paragraph 8 Katyayana, 
of Section 1 of Chapter iv, in which s tndkana is explained , but the slokas 
(?) is cited in paragraph 56 Section 1, Chapter xi, where the widow’s succes- 
sion is discussed, for supportrng his position with respect to she restriction 
on the widow’s power of alienation 

He maintains that the widow inheriting her husband’s estate is entitled 
only to enjoy it with moderation, but not to alienate the same by gift, sale 
or mortgage, &c , and in support of this position he cites Ktrty.lyana s text in support of 
(q) as if it related to property inherited by a woman from her husband, 
without any allusion to its meaning according to the context, and without 
feeling any hesitation or difficulty in relying on a text the primary meaning 
of which is not what he puts upon it 

One is in a position now to appreente the great importance of the remark 


its conclu- 
sion 


(n) No 14 


(n) No 16a 


(?) No 16 b. 


(</) Sloka No 
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made by the Privy Council, namely, that the Courts of Justice must not 
trouble themselves with the question whether a doctrine maintained by 4 
school is fairly deducible from the earliest authorities 

The language of this text of Katyhyana applies to the widow only. But 
the change of the 1 rw of inheritance, introduced by the author of the D&ya* 
bhaga was also in favour of the daughter and the daughter’s son, as well as 
of the mother and the paternal grandmother And it was feft by the author 
to be necessary to curtail their rights also 

So he at first extends the operation of his interpretation of Khty&yana's 
text to the daughter ( r ) and then to the daughter and to the daughter’s son, 
upon the ground that they being inferior to the widow with respect to inhen- 
tancc, the restrictions imposed by that text on the widow's estate should 
a Jortion apply to them also (s) 

And lastly he puts it artfully as an alternative, that the text must be 
understood as applicable to female heirs only, the term widow being merely 
illustrative , and he thereby implies that it is does not apply to the daughter’s 
son (t) And this alternative is, now accepted as the doctrine of the Bengal 
school For, of two alternative interpretations put by the author in two 
passages one following the other, the latter is taken to prevail as being inten- 
ded to be the preferable one 

Here the extension of meaning is based on the gender of the words , hence 
the meaning must be that th e female heirs of a malt, take a limited interest, 
having regard to the context of the Chapter which deals with succession to 
the property of a malt that is to say, it can by no means apply to a female 
heir of a females stndhaua 

Woman’s estate in property inherited from mates under Day* 
bhaga,— 

1 She has merely the right of enjoyment with moderation ( u ) So she 
has not even a life-interest 

2 If the estate falls short of what is sufficient for her legal enjoyment, she 
may alienate a part or even the whole of it, if necessary ( v ) 

3. Save as aforesaid, her rights in both moveable and immoveable property 
are limited, and she cannot alienate them ( w) 

4 Her management of the estate is subject to the control of her husband’s 
kinsmen who are her legal guardians , in other words, subject to the control 
of the reversioners (jl ) 

5 She may dispose of the property with the consent of the reversioners (y) 

6 She is enjoined to maintain, and to make gifts to, poor relations of 
the husband's (z) 

7 The reversioners are entitled to the residue of the estate and of its 
accretions, left after her lawful enjoyment {a) 


(r) DB xi, 1,65 
(t) DB xi, 1, 31 
(w) DB 11, 1, 56 
00 DB 11, 1,63 


(s) D B xi, 11, 30. 

C«;DB 11, i, 56 and 61 (tr)DB 11,1,62 
(x) DB 11, 1,64 O) DB ii, 1,64, 

(a) DB 11, 1,69 
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Stridhana according to Day&bhaga "-1 he Dayabh&ga appear to follow 

the Mitkkshara, and to hold that stndhana or Woman’s property has no 
technical meaning. After citing many texts describing different kinds of 
woman's property, the author observes that the texts do not intend to exhaus- 
tively enumarate woman's property, but they intend to explain by illustrations 
the nature of woman’s property , and then concludes by saying, "That 
alone is a woman’s property which she has power to give, sell or use indepen 
dently of husband's control ” (b) 

And he then goes on to show that the husband's control is confined to the 
wife’s earnings by the practice of mechanical arts and to presents nude by 
strangers To this two must be added the gifts by the husband, especially 
immoveable properry (c) 

It follows, therefore, by necessary implication that the author adopts the 
view propounded in the MitAkshAra, of the nature of stridhana, namely, that 
it has no technical meaning her capacity to hold property is not restricted , 
save and except the said three kinds of property, with respect to which she 
is subject to the husband’s control, all other properties vesting in a woman 
in the modes in which a man would become owner, are her Stndhana 

Viramitrodaya and Snmti-Chandrika on Katyayana’s text.— 1 he 
Viramitrod iya repeats the view propounded by the Mitltksh.ira, with respect 
to Stridhdna 

This work is regarded by the Privy Council to be a treatise ot high autho- 
rity at Benares and to be properly receivable as an exposition of what may 
have been left doubtful by the MitAkshAra, and to be declaratory of the law 
of the Benares school (d) 

The author of this work notices the text of KAtykyana (Sloka No 16 b), 
and matntainst hat it refers to the property assigned to the widow of a deceased 
undivided co-parcener, for maintaining herself from its profits (e) 

He then notices the construction put on it m the Dayabhaga and disap- 
proves of the same He maintains that the widow as heir must necessarily 
be absolute master of the inherited property, and text like this must b& taken 
to be of moral obligation only, such as those with respect to which the doctrine 
of faetum valet is propounded by the author of the DAyabhAga And he . 
concludes by saying that the utmost that can be said is, th it gift and the 
like alienation made by a widow for immoral purposes or without any neces- 
sity, may be held improper 1 otherwise, she has full power to dispose of 
property for religious and other lawful purposes (f) 

The Smriti-Chindrikh notices the text of KAtyAyana, and explains it to 
refer to the widow of a member of a joint undivided family, who has received 
from her husband’s surviving co-parceners an assignment of landed propeity 
for getting her maintenance from the income thereof In fact, the Virami- 
trodaya has borrowed the explanation of Khtyayana’s text from this work 


(b) D B iv, 1, 18 (c) D B iv, 1, 19-23 

(d) Gindhari Lai Roy v Bengal Government, 12 M I A 448 10 W. R 31 

(e) Vir p 136 

(/) Vir pp 137*I4> 
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which is frequently cited and referred to by it and other oct/nmentarie* under 
the name of"Chandrika ” 

Judicial Committee on Katyayaua’fl text^It should be observed 

that heritage means property in which the heir acquires ownership by reason 
of relationship to the late owner , therefore, when a woman becomes the heir 
she must acquire an absolute right to the inherited propert> in the sense that 
all the rights in the property constituting the deceased proprietors estate or 
heritage must pass as well to a fnwle as to a male heir as such ; unless 
there be an inherent disability on her part, or there be an express text curtai* 
ling her rights. 

There would have been an inherent disability if SindKatux had still been 
held to have a technical meaning, or if the original incapacity of women to 
hold property had been admitted even now to continue , or m other words, 
if women could not have absolute right in any kind of property, which is not 
expressly enumerated as Stndhana But the paramount authorities of both 
the schools hold that women do not, as a general rule, labour under any 
such disability or incapacity, whatever might have been their condition in 
early law 

1 herefore their rights in inherited property cannot be curtailed, unless there 
be an express provisson of law to that effect And KAtydyana's text (g) is 
the only passage of Smriti or law by which women's rights in heritage are 
curtailed according to the Ddyahhhga and to the commentaries of the Mlthilh, 
School It should be observed that the term daya (heritage,) is used in this 
text , hence the commentators curtailing the widow’s or female heir’s rights 
in inherited property rely on this text, and not on a few others prohibiting 
alienation by a widow, in which.the term ansa (share,) is used which may be, and 
has been, explained away to refer to a portion of the husband's property, 
assigned to a widow for maintenincc from its usufruct 

Katyayana’s complete Code is not extant It is, however, admitted by 
the writers of the Alithila School, that this text of Katyayana relates actually 
to the immoveable property given by the husband 

So there is really no authority in Hindu law, against the doctrine main- 
tained by the Mitakshara, that property inherited by a woman becomes hor 
S tndhana 

But the Privy Council held this doctrine to be erroneous by reason of its 
being in conflict with the text of Katyayana who is recognised by the Mita- 
kshara as a Iw giver, (h) though the text is not cited in the Mitakshara. (t) 
Their Lordships of the Judicial Committee were betrayed into this position 
by assuming the interpretation put on it by the Dayabhaga to be its only 
real meaning And herein their Lordships departed from their own view 
of the duty of an European judge in dealing with Hindu Law (j) By 
rejecting the interpretation put by the Mitakshara on Yajnavalkya s text on 


(g) No 16 (A) Supra p 4 

(t) Bhagwandeen v Myna Bai, u M I A 488 9 W RPC 23 
(;) Supra p 25 
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Stndh»na,tWirWdship<> did what their Lordships held m the UnchaslUy 
Ms« t the Court is not justified in doing (A) 

What really happened was that the Dayabhaga rule had been erroneous, 
ly applied to some cases governed by the Benares school, in which the 
property in dispute was small , and when at last the question arose in a big 
case going up to the Privy Council, the view already acted on in the 
previous cases and seeming to be sanctioned by usage, was maintained 
intact, as the materials necessary for arriving at the correct view of the law 
were not placed before their Lordships, 

And their Lordships have proceeded further i not only the rule extracted 
by the author of the Dayabhaga from his peculiar interpretation of Katya- 
yana’s text, but also his extension of that rule to cases not covered by the 
language of that text, have been applied by the Privy Council to cases 
governed by the Benares school Accordingly the daughter has been held to 
take the widow's estate in her father's property (l) and the same rule has 
been applied by the Calcutt i High Court to the mother's inhentan;e (m) 
Thus women governed by the Benares school have been subjected to the 
restrictions and limitations of the Bengal school, while the privdage enjoyed 
by the Bengal women of inheriting from their male relations even when these 
were joint or re-united, could not be granted to them, they h ivc thus been 
deprived of their snbstantial rights without any compensation whatever. 

It should be remarked here that the text of Kat/ayana 1 iys down two 
continuing conditions for the enjoyment by the widow, of her husband’s 
estate, namely, (i) chastity and fa) residence with the husband’s relations 
It has, however, been held that these are not to be t iken as conditions 
subsequent , inasmuch as the author of the Dayabhaga has not himself 
drawn atiy such conclusion from that text and as the Courts themselves 
would not be justified in drawing any such conclusions from the Smnti texts 
cited in the commentaries Hence it has been held in Cossuiith Bysack's 
case that the widow inheriting her husband’s estate is not bound to live with 
her husband’s kinsmen, and in the Unchastity case that subsequent 
unchastity will not divest 

Sec. 3— STJMDEANA 

Sub Sec. i -CASE LAW ON STRIDHANA 
Privy Council on Stridhana —In the case of Brij Indar 
Bahadur Sing v. Ranee fankt fCoer(n) the Judicial Committee, 
took into their consideration all the passages of the Mitakshari 
and the Dayabhaga, in which the character of Stridhana is dis- 
cussed, and came to the only conclusion that may properly be 
deduced from them, namely, that Stridhana has no technical 
or restricted meaning ; and their Lordships laid special strccs on 

^Chotay^Lal 18 ® Chunnoo Lai, 6 I A. I S 4 C. 744 , Radha v Nauratan, 
6 C L J 490 , see supra pp 5G2 and 6*2 
(m) Jullesur v. Uggur, 9 C. 7 3 S 1 see supra p 563 

(m) 5 I A I 
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the conclusion arrived at by Jimutav&hana, namely, 1 “That alone 
is ( Strldhana ) her peculiar property, which she has power 
to give, sell, or use, independently of her husband's control.” 
The words “her peculiar property’' in this passage are mis- 
leading, the correct rendering should be, “That alone is 
zvontan’s property , which &c.'’ so there is no peculiarity about 
woman’s property. Their Lordships also relied on the ex- 
planation of Strldhana given in the Mitkksharh, ( o ) in which 
it is laid down that property which she may have acquired by 
inheritance, purchase, partition, seizure, or finding are deno- 
minated "woman’s property” , and that the term Strldhana 
or ‘woman’s property ’ conforms in its import with its 
etymology, and is not technical. 

The facts of this case were as follows A Taluk in 
Oudh, in possession of a Hindu widow to whom it had de- 
scended as the heir of her husband, was confiscated by the 
Government, and was subsequently granted to her by a 
Sunnud, with right of alienation, and with right of succes- 
sion to her heirs 

The Taluk was held by the Privy Council to have be- 
come the Strldhana of the widow, by the grant to her and 
to pass on her death, to her heirs and not to her husband's 
heirs The grant was made by a stranger, to a Hindu lady, 
and therefore if made during her husband's lifetime, it is 
doubtful whether it could become her Strldhana But as it 
was made to a widow, there was nothing to prevent it from 
being her Strldhana. If Strldhana had been technical and 
restricted in its meaning, and if nothing could have been 
Strldhana unless expressly ordained to be so, then it could 
not have been held that the Taluk had become the grantees* 
Strldhana . ( p ). 

The principle enunciated in this case represents the true 
view of Hindu law, though it is in conflict with the opinion 
expressed by the Privy Council in some earlier cases (g) 
and is overlooked in some later cases. 


(o) Mit 2 , 11, 2 and 3 {/>) Stc Bachha v Jugmohan, 12 C 348 

(f) Mt Thakur Deyhee v Rai Baluk Ram, 11 ML A,, 139 10 W R , P C , 3, 
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, ' According to this principle it has been held in the case 
of Sham Koer v Dak Koer, (r) that when a widow of a 
member of Mitkkshaik jointly family, who would not be entit- 
led to anything more than maintenance out of his estate, 
obtained possession of three villages appertaining to his 
estate, not as the result of an arrangement with the husband’s 
beirs, her possession was adverse to them, and their rights 
were barred at the expiration of twelve years from the date 
of the husband's death So she acquired title by adverse 
possession, and the property became her Struihanam, and 
devolved as such after her death on her hiirs (j) It cannot be 
presumed that the possession of a female member, who is 
not entitled to take as heir, is the possession of limited 
owner. (/) Where a reversioner sued for possession of proper- 
ties of which a widow acquired title by adverse possession, 
the burden is on the reversioner to show that the widow had 
only a limited interest in them, (u) 

Case-law on Stridhana and property inherited from 

male 

According to the Bengal school a woman inheriting 
the estate of a male, has a limited interest or what is called 
the widow's estate in both moveable and immoveable pro- 
perty. 

This Bengal doctrine has been (though improperly) 
extended to cases governed by the Benares school. ( v ) It has 
been held by the Allahabad High Court that in the absence 
of any explanation or evidence to the contrary the presumption 
is that a widow succeed to her husband's property as a Hind7i 
widow and holds possession as such, (w) 

According to the Mithilii school the widow inheriting her 
husband's estate, either ^directly from him, or mediately 


(r) 29 I A , 132 

CO Mohim v Kashi, 2 C W N , 161 j Kanhai v Mt Amri, 32 A , 189 7 A f } 
•S 3 5IC 207 

(l) Kuppusawmy v Srinivasa, 9 M L T 445 IQ I C, 63. 

(«) Vengidusawmy v N ir iy tnasaivmy, 24 I C., 880 (M) 

(v) Rupa v Chavidhari, 1928 N 93 

(w) Ram Saran v Chhota 1928 A 66S . *> 
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through her son, takes an absolute estate in the moveables, (x) 
and a life interest in the immoveables in all cases ; for her 
interest in such property is the same as In property given by 
the husband. 

She is therefore competent in Mithilii, to alienate the 
moveables according to her pleasure. 00 

The moveable property becomes her Stndhan , and must 
therefore pass to her heirs on her death. 

The widow is likewise absolutely entitled to the proceeds 
of the immoveables ; for, her interest therein is the same as itt 
immoveable property given by the husband. 

Hence the savings of the income of the inherited immove- 
able property, as well as any immoveable property purchased 
therewith, must be her Stndhana , and pass on her death to 
her heirs, and not so her husband's heirs This great distinc- 
tion between the Bengal school and the Mithila school should' 
be kept in view. 

The question of succession to the moveables and the Sav- 
ings, &c , under the Mithila law, is an open one, and has not 
yet been decided. { 2 ) 

It should be observed that the daughter takes an absolute 
estate in property inherited from her father, according to the 
Mithilii school , and so also the mother as regards the son’s 
self-acquired property. But owing to the mistranslation of the 
exposition of Katyiiyana’s text, as given in the Viv&da- 
Chint&mani, the Mithila law has been misunderstood, and 
the Bengal doctrine applied to Mithila cases (a) 

In Bombay the Mithila rule seems to be followed to 
some extent, subject, however, to an extension In conse- 
quence of all the sapmda females being recognised as heirs. 


(>) Chowdhury Sureshwar Misscr v Mahcnmi, 48 C 100 47 I B 233 41 
C L,J , 433 25 C W N , 194 18 A I.J, 1069 39 M L J , tCi 57 I 0,325; 
see post, Ch XVI, Sec 2, Sub-Sec. 11, "Alienation of moveables ” 

(y) Doorgo v Pooran, 5 W R , 141 , Birajun v Luchnu, 10 C , 3<}2 , Bhugwan* 
detn v Myna Baee, 1 1 MIA, 487 9 W.R PC 23, sec post, Ch XVI, 
Sec 2, Sub-Sec 11, "Alienation of moveables ” 

(i) Kajunder v Bijai, i M I A , 181 (25 ij. 

(a) Punchanund v Lalshan, 3 W R» J4°» 
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There the widow, the mother and the like relations, be- widow, 
eomfng members of the family by marriage, are held to take 
a limited interest. (£) But a recent decision of the Bombay sa P ln das • 
High Court (c) relying on the observation of the previous 
Full Beneh (d) of the same Court, has held that a widow, in- 
heriting as a gotraja sapinda from a femalt , takes an ab- 


solute estate. 

While the daughter, ( [e ) the sister, (f) the brother’s 
daughter (g) and the like, who are born in the family, are 
held to take the estate absolutely, 

In Bombay the widow and the like appear to have an 
absolute power of disposd over the moveables , but yet it 
has been held that the moveables must pass, on the widow's 
death, to her husband’s heirs. (h) 

In Madras also it has been held that the widow’s power 
over the moveables is not larger than over immoveables. ( i ) 
The conclusion on perusal of most of the Mit&kshari 
cases Is that the Bengal doctrine has been permitted to make 
considerable inroad on the Mitiikshark school ; the attention 
of the judges was not attracted by the great distinction 
between the two schools as regards the inheritance of women. 
And the leirned Judges appear to labour under the mis- 
conception that Strilhana is even now technical and limited 
In meaning. 

According to the Miti\kshark school there is no dis- 
tinction between Stridhana and “property that a widow can 
deal with at her pleasure 1 '. 00 

A woman cannot acquire Stridhana interest in a trust 
property. ( k ) 
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( 6 ) Dhondi v Radhabai, 36 B 540 14 Bom L R. 5C9 9 Bom LR 1187 16 
I C 343 , Vrnbbkanda v Bai Parvati, 32 B 26 , See Mukund v Laxman, 

SlC 753 6NLC46 

(e) Norayan v Waman, 46 B 17 

{d) Gandhi v Bai Judab, 24 B 192 (F B ) i Bom I R 474 
(1 t ) Gulappa v Tayawa3i B 451 9 Bom LR 834, Vithappa v Savitri, 34 
B 510 . 12 Bom L R 487 7 I C 445 Laxman v Bhau, 48 I C 116 
If) Vinayak v. Luxmeebat, 1 Bom H C R 117 affirmed on appeal 9 M I A 516 
(fi Madhevram v Dave, 2i B, 739 

( 4 ) Hanlal Pranvalay, 16 B 229 and Bai Jumna v Bhai Sankar, r6 B 233. 
CO Narasimha v Venkatadri, 8 M 290, Buchi v Jugapathi, 8 M 304 
(/) Hukum v . Sital, 50 A 23a 1928 A. 52. 
iff) Pratapa v Simji, 1927 M 50 
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Bub-Sec. ii-SrBIDHANA INHERITED BY WOMAN . 
Stndhma Stridhana inherited by woman —The Bengal High 

wdmen e not y Court has gone farther and held that even Stridhana , inheri* 
Stridhana, ted by female heirs, does not become the latter's Stridhana 
Calcutta id (/) And this view has been adopted by the Madras High 
Ji ’’ Court, (jn) The Privy Council on appeal from the Allahabad 
High Court holds the same view(«). 
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I he only authority on which this view i* based, is the opinion expressed 
by Snkrishna in his Dayakrama Sangraha, namely, that inherited property 
does not become Stridhana 1 here is no authority in support of this broad 
proposition, and there is no reason why the writer should be raised -to th* 
position of a law-giver The writer was neither a judge nor a lawyer but a mere 
Jjanskntist without law, who appears to have lived in the beginning of th$ 
seventeenth century. He is not reg irded by the people of Bengal as any 
authority He has, however, been thurst into prominence by the adventitious 
circumstance of his work being translated into English, at an early time. * 
If any Bengali be asked as to the law by which he Is governed, the answer 
will be invariably received that he is governed by the Dayabhiga, no body 
will name either Snkrishna or Dayajtrania Sangraha 

Now, not only there !•? nothing in the Dayabhaga In suport of the above 
view, on the contrary, a perusal of the Chapter IV of the Dayabhagi wherenr 
Stridhana and its devolution are discussed, Will convince the reader that thp 
daughters take the same interest in their mother’s Stndkana as sons 

Because it is a peculiar doctrine of the founder of the Bengal school, that 
sons and daughters equally ihhent their mother’s non •JautaHa Stridhana and 
in arguing out this position, he refers to the well-known maxim that " Equality 
is the rule whore no distinction is expressed " (o) It is difficult to understand, 
how in the fice of what the founder maintains, n imely, that the heritable 
right of the son and the daughter is equal, can it be contended that they take 
different estates This would be over-ruling Jimutavahana by Srikrishni 
Besides In nine hnndred and ninety-nine cases out of every thousand) 
Strtdhdna consists of moveables only , and the heir male or female takes It 
absolutely according to the popular belief and usage That the female heir 
takes only a limited interest, and is not absolutely entitled, is an idea which 
is not known to the people, nor even to the persons likely to become rever- 
sioners If that were the law, how is it that there is no provision made by 
Hindu law for the protection of the future interest of reversioners > 


(l) Sheo S inkar v Debi, 25 A 4'j8 30 I A 202 9 CWN 831, 838 , Jogen- 
dra v Pham, 43 C 64 , Madhumala v Lakshan, 20 C W N 627 22 I C 
518 , Prankissen v Noyanmoney, 5 C 222 , Huri v Grish, 17 C 91 1 

(m) Janki Setty v Mmy-da, 32 M <521 19 M L J 384 3 I C. 281 , Venkata v 

Rhvnantm 10 M 107 6 ML] 16 and Virasangippa ® Rudrappa, 19 M 

.iv, u m j *» 

(tt) Sheo Shankar v. Debi, 25 A, 468. S&? also Ranj Kali v Gopal, ig »5 A, 5ty. 
(a) D B iv r, 3 
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In the case of property inherited from males there Is such a provision , f or 
the widow is directed to reside with the persons likely to be reversioner*’ 
and to manage the estate subject to their control (p) ‘ 

It should be noticed in this connection, that there is no commentator of 
the Mitakshara school maintaining the view propounded by Sriknshna Hence 
that doctrine cannot properly be extended to cases governed by the Mitak- 
fchara Accordingly the Allahabad and the Bombay High Courts held that 1 
woman's Strtdhana inherited by a woman becomes the latter’s Stndhana (,/) 
The Privy Council (r) has held that stndhna inherited by a 
womam does not become the latter’s stndhana and reversed 
the abqve decision of the Allahabad High Court. 

The learned Judges of the Allahabad High Court thought themselves free 
to follow the law laid down in the Mitakshara and the Viramitroday 1 respec- 
ted as paramount authority in the Benares school The le irncd Judges of 
the Allahabad High Court were aware that the Mitakshara doctrine of inheri- 
ted property being stridhana, was held inapplicable to property inherited by 
a woman from a male relation , but they were also aware that that view was 
the result of there having been many decisions of the Bengal Courts in which 
the Bengal law had been applied to Mitikdiara cases, without however any 
notice of the law laid down in the Mitakshara itself, to which the attention of 
thp Courts was not drawn at all by "lawyers without Sanskrit” wh j appear to 
have been familiar with the Bengal law but completely ignorant of the diffe- 
rent doctrine of the Benares school on the subject Their Lordships were, 
therefore, of opinion that the said fact could not justify the total rejection of 
that doctrine of the Mitakshara law, which therefore was held by them to 
be applicable to the property inherited by women from women, there being 
no decided case of the Benares school to the contrary But the Judicial 
Committee says that as the language of the Mitakshara does not allow any 
distinction to be drawn between the heritage of malts and th it of females, 
with respect to the rights of female heirs , and as the doctrine has not been 
followed in the Mitakshara cases of inheritance from males, and in Bengal 
and Madras also in the cases of inheritance from females , and as Macnaghten 
in his Hindu Law (s) applies the rule that what has once passed by inheri- 
tance as Stndhana does not so pass a second time, to the Mitakshara law as 
Well as to that of Bengal , therefore their Lordships are unable to agree with 
the High Court of Allahabad In their Lordships’ opinion Macnaghten’s work 
is of h'gher authority as valuable evidence of the law as it was actually under- 
stood, than the Mitakshara itself But their Lordships forget that the Hindus 
of Benares school who are governed by the Mitakshara law, believe their law 
to be of divine origin, and feel the highest respect for the Mitakshara as 
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(,,) Debi Sahai v Sheo Shankar, 22 A 353 20 A W N 100 and Gandhi v 
Bai Jadab, 24 B 192 1 Bom L R 574,Naryanv Waman, 46 B 17 

(r) Sheo Sankar v Debi Sahai, 2$ A 4G8 30 I A, 202 , Sheo Pertab v Alla- 
habad Bank, 25 A 476 30 I A 209. This now followed Sham v Kam, 45 
A 715 1924 A. 15 1 Ram Kali v Uopal, 1926 A 557 

(s) Vol 1, p 3» 

H L— 93 
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being a commentary on thoir divine law, composed by the highly venerated 
ascetic Vijnam Bhikshu or Yogin, and that thev cannot have any respect far 
a view of their law contrary to what is expressly stated in that treatise What- 
ever the text-writers and judges may say and hold, it cannot but be admitted 
that in this respect the law of the Courts has been thus made different from 
the law of the people in all places it has already been observed that, as a 
general rule, Uruihana consists of moveables only, and the actual usage with 
respect to them is that female heirs take the same absolutely, and the law 
could not be otherwise, there having been no means for preserving future 
interests in such property, which would be absolutely necessary if the law 
were such is is now enunciated by the Highest Court to be It is unfortunate 
that the attention of a Judge of Sir Arthur Wilson’s pre-eminence and Indian 
experience was not directed to the question whether the maxim of Stare 
rfe< isis is properly applicable to all cases of Hindu law, having regard to the 
facts that the Hindus are a conservative and religious people tenaciously 
.adhering to their customary law believed by them to have emanated from the 
Deity, that the Judges h iving no access to the original treatises, and being 
ignorant of the actual usages, cannot be held to be repositories of Hindu law 
In the same manner as the English Judges in England are of English law , and 
that the dc< isions being not reported in the langn iges of the people, they 
cannot be presumed to be accepted by the Hindus as the basis of their tran- 
sactions, specially when they are inaccurate expositions of their law nor to 
the question whether on these grounds the view taken by the Allahabad 
High Court should not be upheld as the proper one by reason of its conformity 
to the original commentaries on Hindu law 
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The Bombay High Court insptte of the above Privy Coun- 
cil decision has adhered to the dicision held by it before, 
namely, a woman inheriting a stridhana takes it as her 

stridhana if) 

But the Lahore High Court has followed the above Privy 
Council decision and held that she does not take it as her 
stridhana but take it as a woman's estate, {u) 

Sub-Sec Hi— PROPERTY RECEIVED ON PARTITION 
Mother's share *— It has already been shown that the 
mother is entitled to a share on partition And it has been 
held that a purchaser from a son takes, subject to the mother’s 
right, and stands in his vendor's shoes , at a partition by him 
the mother is entitled to a share. ( v ) It has also been held 


(l) Nirayan v Waman, 46 B 17 Earlier decision, Gandhi v Bn Jxdab 24 B 
192 . 1 Bom L R <574. 

C 11) DHanm v Parmeshari 1928 L 9 
* See ante pp 521-=; 24 and 6o5-Co> 

(v) Amnta v Minick, 27 C 551 4 C W N , 7C4, see Jogobondhu v Bajendra, 
14 C I J , 29 66 1 C ,121 
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that she has an inchoate or quasi contingent right to a share, 
on a suit for partition being instituted by a son and a pur- 
chaser after the suit is affected by Its pendens (w) 

The share to which the mother in both the schools, and the sUpmother 
under the Mitakshara, are entitled to get on a partition of the property by the 
sons, la intended to become their bit idhanam or ibsolute property, I hit it 
is S/ndkana according to the Mitakshara is beyond ill doubt Because the 
Mitakshara says that on the mother’s death, this share devolves on her 
daughters, and in def uilt of the daughters, on her sons 

Besides there are two strong reasons for considering this sh ire to be the 
recipient’s Stndhana (i) if the mother has got Stndhana from the husband 
or the father-in-law, then so much only is to be allotted to her, as together 
with what has been so received, would be equal to the share of i son , hence, 
when a share is so constituted, her right to its different eomponent p irts 
ought to be the same , (2) when on a partition shares are allotted to different 
persons, the right of each to his or her share must puma fat it be of the same 
character, in the absence of any express distinction , h< nee, the right of the 
mother to her share must be of the same character as that of <a son to his 
share, since no distinction is anywhere expressed These arguments apply 
to the Bengal school as well 

As a great deal of misconception prevails about the 
character of Stridkana, it has been held that this dees not 
become Stndhana acordtng to the Bengal school (x) and 
there ts an obiter dictum to the same effect, wnh respect to 
cases governed by the Mit&kshar4 school (jr) But the correct 
view was adopted by the Allahabad High Court, (s) The 
Privy Council has held that under the Mitakshara law, in the 
absence of any express contract to the contrary, the share 
obtained by a mother on a partition of ancestral property 
amongst her sons, does not become her Stndhana property (a) 

It is taken for granted that this share is given for the puipose of main- 
tenance only , if that were the object, why should a share be gnen it all, when 
the property is very large, and how ngun c in the shire be sufficient for main- 
tenance, when the property is very sm ill i Hence, the assumption is ground- 
less and unsupported by authority or reason 
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(tv) Jogendra v Fulkuman, 27 C , 77 

(x) An/e p, GoC‘607 Poorendra v Hemangmi, 36 C, 75 12 OWN 1002 . 1 
, IC 523, 

C y) An/e, P 522-523 

(a) Chiddu v Naubit, 24 A. fyj 21 A VV N 171 , Snpal v Surij, 24 A 
(a) Debt Mangal Prasad v Mahadeo, 39 I A 121 34 A 234 lOC WN 409 
14 I C ioco 15C L I 344 14 Bom L K 220 22 M L J 462 9 A L J 
263 , see Munni Lai v Phula, 50 A 22 1927 A 079 , Krishna v 
Nandeshwar, 4 Pat L J 38 44 I C 146 
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Real reasons Contemplate the condition of a Hindu mother when her sons separate 
from each other during her life, and there is a general disruption of the family 
How is she to live, if all the sons separate from her ? Is the Pardanaslun 
lad} to live alone under the Zenana system in solitary confinement P That 
might hive been her lot, but for the share allotted to her by the Hindu law, 
and intended by it to be her absolute propeity If not for her sake, at least 
for the sake of her property, some one of her sons or some other relation of 
hers, would consent to live with her And this is the real reason why a share 
is assigned to her, instead of maintenance only* It is also intended to act as 
a deterrent on sons, for dissuading them from violating the religious Injunc- 
tion which requires brothers to live together so long as the parents are alive 
Couitsdepri- Thus the Hindu women have been deprived of many rights, by reason of 
the materials in their favour not being properly placed before the Courts 
The Pardanashin ladies could not personally look after their own causes, and 
thus they were in a disadvantageous position in the unequal contests with 
their male adversaries, and so there is no wonder that they have been impro- 
perly cast even in British Indian Courts, the Judges whereof cannot but be 
naturally disposed to protect their rights, but appear to have been misled by 
the analogy of the disabilities of momen in Engl ind 

Gifts to women —-For husband's gift, Husband’s gift 
to ivifc and Husband's gift of immoveable ptopetly , see, 
Ch , XIII, for father’s gift Fathet ’s gifts other than nuptial 
presents, see , Ch XIII , for general discussion see t Ch XVI 
gifts to women. 

The zvuiozv’s estate and its incidents should be discussed 
tiozv. 

Seo 4- WIDOW’S ESTATE 

Sob-Sec i-NATURE OF WIDOW'S ESTATE 
Anomalous. — The nature of the widow’s estate under 
the D&yabhaga has already been maintioned. ( b ) But the 
Courts of Justice felt considerable difficulty in giving full 
effect to all its incidents , and so the law on the subject has 
been altered to some extent in favour of the widow. 

(i) The widow is required to* enjoy with moderation: 
she is enjoined to lead a life of austerity, and is forbidden to 
wear delicate apparel or to eat rich food Compliance with 
this requirement was considered difficult to enforce, and so 
this restriction has been dispensed with, and it has been held 
that the widow may, if she chooses, spend the whole htcortie 
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•rising out of her husband's estate, and she is not bound to 

save a single farthing. 

(2) But if she does not spend the whole income, but \v,cW JV - 
savesand accumulates any portion, and invests these in the [hfesute° 
purchase of immoveable property, and dies without making 

a valid disposition, the same shall pass to her husband’s 
heirs who are entitled to every thing that has not actually 
been enjoyed or consumed by her (c) 

(3) A widow in possession of her husbarfd’s estate is not 
• tenant for life, but is the owner of her husband’s property 
subject to certain" restriction on alienation and subject to its 
devolving upon her husband’s heirs upon her death, {dj 

(4) Although the widow has not even a life-interest 1M ^ 
when the property is large, still as a corollary of the position 'transfer 
that she is not bound to be moderate as regards the ex- 
penditure of the income, it has been held that even without 

any necessity th<; widow may sell her husband’s estate so 
as to pass to the vendee an interest in it for her life, 

(5) The restriction imposed on the widow that in hci p owcr of 
management of the estate, she shall be subject to the control tnamgemc-.t 

0 J unrestricted, 

and guidance of her husband’s kinsmen, has been set aside, 
perhaps on the ground of its being a moral injunction only, 
the estate being completelyVested in her, and no part of it 
being vested in the husband’s next heir during her life. But 
it has been overlooked that this was intended for the pro- 
tection of their future interest. She is thus entitled to do 
ordinary acts of management ( e ) and whether an act was in 
the ordinary course of business or not dejxmds on the 
circumstances of each case.(/J 

(6) " A partial effect has been given to the said rcstric- Alienation 
tion by holding that the widow can, with the consent of ^ e j£ ver * 
the husband’s next male heir for the time being, transfer consent 
any property appertaining to her husband’s estate. It 

gives rise to a presumption as to the existence of legal 


(c) For discussion see pest btlm Section 6 " iecumulationand aemntmu ” 
(rf) See Bijoy Gopal v Krishna, 34 C 329 , 313 s 34 I A 87 : u C W N 424. 
(e) See, Sumitrabal v, Hirbaji, 1927 N 25. 

Ram Singh v. Brij, 1927 A 283. 
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necessity fcr the transfer in favour of the transferee even 
against the actual reversioner who may be a different 
person, (g) 

{7) When the property is small, and not sufficient for 
her lawful expenses, she may sell the whole of it, so that 
the widow's interest varies from an absolute estate when it 
is small, to less than a life-interest when it is very large, 
although she is permitted, if she chooses, to conveit it into 
a life-interest in the latter case. 

(8) Although the widow’s estate in both moveable and 
immoveable property, is a limited one, yet the only mode of 
preserving the future interest of the husband’s heirs, provid- 
ed by I Iindu law, namely, the control of the husband’s kins- 
men over her management of the estate, is not ordinarily 
given effect to. ( h ) 

(9) The result is that the widow is, subject to the 
iestrictions relating to alienation, entitled to exercise the 
most absolute power of enjoyment over the estate which is 
entirely vested in her, and she represents the estate fully as 
if the husband is alive in het, and no one else can have any 
vested interest in the succession so long as she is alive 
unless she is guilty of wilful waste, she is not accountable 
to any one, (1) and she cannot be deemed to hold the estate 
in trust for rcveisioncrs in any sense, and can deal with the 
property in such nunnci as is most beneficial to her self, 
irrespective of the question whether the same is prejudicial 
to the interests of the reversioners, (j) 

Thus the Hindu widow's estate has become an anomalo- 
us and peculiar one It is thus described by the Privy Council 
in the Unchastity case (/£) 

According to the Hindu law, a widow who succeeds to 
the estate of her husband in default of male issue, whether 


" Alienation with reversion’s 


(g) For discussion iu post, Sec 9 Sub-Sec 1 
sent ” under heading Reversioner 

(h) See post Sec 7 " Waste ” 

(t) Renka it Bhoh, 37 A. 177 1 a 8 I C 89-5 

(j) Singim v Draupadi, 31 M 153 184 I I u 

K e „, s c 776 71 A I15 affirming ig W R 367 .3 
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she succeeds by inheritance or survivorship— as to which 
see the Shivaganga case— does not take a mere life-estate 
in the property. The whole estate is for the time vested m 
her absolutely for some purposes, though m some respects 
for only a qualified interest. (/) Her estate is an anomalous 
one and has been compared to that of a tcnant-m-tail. It 
would perhaps be more correct to say that she holds an 
estate of inheritance to herself and the heirs of her husband. 
But whatever her estate is, it is clear that, until the termina- 
tion of it, it is impossible to say who are the persons who 
will be entitled to succeed as heirs to her husband The 
succession does not open to the heirs of the husbaud u ntil 
the termination of the widow’s estate. Upon the termina- 
tion of the estate the property descends to those who would 
have been the heirs of the husband if he had lived up to 


and died at the moment of her death.” 

The Privy Council in a subsequent case observed that a 
widow’s estate “is neither a fee nor an estate for life, nor 
an estate tail. Accordingly one must not, m judging of the 
question, become entangled in Western notions of what a 
holder of one or other of these estates might do.” (m) 

This anomalous widow’s estate is what is taken by the 1S 

female heirs in the estate of males according to the Bengal from Bengal. 

School. But that is not the view of the Mit^kshara School, 
although the Bengal doctrine has improperly been extended 
to cases governed by the Benares School, and also by the 
Southern Schools to some extent. 

It may be noticed in this connection, that according to He.rstoStn- 
the MitUcsharf, the heirs to the stndhana of a woman Mlt . 
married in the approved forms, and dying without leaving any 
heir of her body, are the same persons who are her husbands 
heirs and they take m the same Older. So the succession 
of the husband's heirs to his estate inherited by his widow 
after her death might have contributed to the false idea that 


( " Sc 4*5 « 

634 44 M L 1 751 Cg 1 C 71 , 9 22 ^ ^ 356 , fWN 377 29 C I 

L N r«r.7 A L )% ', Bom L B 64° 5° * C 49 » 
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such property is not her stridhana , although they sucg<?ed 
her and not as the husband's heirs. 

As regards the MithilA School, its peculiar dostrinqs have 
not been overlooked , and accordingly the widow’s estate 
there, is such as has already been pointed out, (#) and differs* 
materially fron what is technically called the widows 
estate. 

The Madras High Court has observed that widow's estate 
cannot be created by a will or a grant, nor can it he squired 
by prescription, (o) 

Sub-Sec u— COMPROMISE AND SETTLEMENT * 

Property received by widow by settlement or CQflV 

promise. — In the case of Brij Indar Bahadur already noticed, 
it was held by the Judicial Committee that a Hindu W»dQW 
acquired an absolute title to a Taluk m Oudh, which had 
been confiscated and wa s afterwards settled with her by 
Government under the Oudh Estates Act, although the 
widow had been in possession of the Taluk as her husband’s 
heir at the time of confiscation The view taken by their 
Lordships appears to have been based on the express provi- 
sions of that Act. Accordingly, when a widow of an 
under-proprietor called Mnkaddam inherited the under-tenure, 
and the Government while making a settelment with 
the Mukaddams excluding the superior proprietors by giving 
them an allowance by way of Maltkana , settled the under- 
tenure with the widow in possession, — it has been held that 
the widow became entitled only to a widow’s estate in the 
enlarged estate, inasmuch as the action of the Government in 
making the settlement with her cannot be held to have the 
effect of constituting her a zemindar having a title indepen- 
dent of that inherited from her husband. ( p ) 

When a widow inheriting her husband’s estate enters 
into a compromise with her husband’s co-parceners, according 
to the terms of which some property is assigned to her, in 
lieu of her husband’s undivided share, then a question arises 


(n) Seep 722 supra 

(0) Kolhapur, Moharija of, v Sundaram, 48 M 1 1925 A! 497, 

* In this connei tion see ante p 479 

(/) Kashi v Inda, 30 A 490 $ALJ 590, Vangala v Vangala, 28 M 13, 
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whether she acquires an absolute title to the same or only a 

Hindu widow’s estate therein, the solution of which depends 
upon the intention of the parties to be gathered from the 
words of the document, looked at with refeience to the parties 
who use them, and the quantity of the property assigned 
The property given to her may represent either her life- 
interest received m her personal chai actor, or the husband’s 
estate received in her representative character for enjoyment 
as a Hindu widow for life only In the former case the 
property would become the widow’s st> idkana, the other 
party to the compromise being her husband's separated 
coparceners and reversioners ; while in the lattci , she would 
have only the widow’s limited estate (< q ) Where an agieement 
was entered into by the widow and the reversioner by which 
the latter declared her to be absolute owner, the reversioner 
is estopped subesquently from denying the purchaser’s title 
acquired from her. (r) 

But a family arrangement (s) to which a widow was a con- 
senting party whereby the disputes between the members of 
the family were settled, and whereby the widow obtained one- 
fourth of the joint property instead of one-third which was 
her husband’s share therein — is held to be not binding on the 
reversionary heir who was not a party to the arrangement (t) 
But the same High Court, in a case of a similar nature, has 
held a contrary opinion basing its judgment on the principle 
that the compromise of a disputed litigation is binding on the 
reversioner , the dispute was a suit for recovery of possession 
of the estate brought by the widow against the mother of 
the deceased owner, («) 

A declaration in a farkhat by a brother of a widow’s 
husband after the death of the latter, with respect to the 


(VJ Sambas tva v Venkata, 31 M 179— on appeal from 30 M 356, Rabutty v 
Sibchander, (5 M 1 A 1, Bal Krishna v Paij, 52 A 705 , Karim v Gobind, 
31 A 497 3 ( 5 1 A 138 13CWN 1117 10 CL J 243 6 ALJ 837 
1 1 Bom L R 91 1 3 I C 795 

(O Sat Narain v Bindesn, 87 I C 787 1925 A 453 , Annu v Spnpati, 1930 

B 373 , see past Sec 9 Sub-sec iv “Estoppel by conduct of Reversioner’’ 

(s) For defimt on of family arrangment see f> 479-480 and p 2j7 
(0 \sharam v Chandi, 13 CWN 147 2 I C 549 
(u) Upendra v Gurupada, 34 C W.N 404 193° C 508 

H L-94 
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aelf*acquired property of the deceased, to the effect that it 
shall be her absolute property and she shall be ontitled to 
deal with it according to her pleasure, cannot be regarded a$ 
a family settlement , for he had no interest in the prqperty 
which he could transfer by way of gift or otherwise m favour 
of the widow and hence, after her death it will revert to her 
husband’s heir, (v) 

In a case in which a step-grandmother of the plaintiff, 
alienated for alleged legal necessity, the share of property 
which she received without power of alienation in a seftler 
ment of family disputes, with the consent and acquiescence 
of the managing member of the family, the father of the 
plaintiff when he was not born, the Privy Council iias held 
that the plaintiff cannot question it, for at the time when it 
was executed the plaintiff had no interest, (w) 

In a dispute between the widow and her motheriindaw 
regarding a property left by the widow’s husband, the mother-i 
in-law was given certain share as a result of an award of 
an arbitrator , in this share she had only a limited 
interest, (.v) 

The existence of family dispute is not e .sential for the 
validity of a family arrangement, nor is it a compromise qf 
doubtful rights or claims (y) In this case a widow qf a 
deceased holder of the estate came to a sort of partition of 
the estate with her four daughters retaining a share for 
herself. After the death of the widow two surviving 
daughters challenged the validity of the partition whioh tho 
Court has interpreted as a family settlement and validated 
the arrangement, applying too broad a meaning on what 
is called family settlement and forgetting the elements of a 
valid surrender. Partitioning of the widow's estate by the 
widow with her daughters cannot be a valid surrender as 
the widow did not surrender the entire widow's estate , nor 
can it be called a family settlement as there can possibly be 


( v ) Vatsalabai v Vasudev, 1929 B 348 

(w) Bhagwan 0 Ujagar, 32 C W N 538, 543 47 C L J 189 1928 P.C. 3 

(x) Goun Sankar v Gurupada, 35 C W N 66 

(y) Pokhar v. Dulan, 32 A 716, 
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no dispute betwten the widow and her daughters regarding 
her husband's estate in her possession. Such arrangements 
if allowed, may, lend to abuse of widow’s powers m dealing 
with husband’s estate and the widow may in collusion with 
reversioner thus create an absolute estate. 

Snb-Mc. iU-TBRMIN ATIOK OF WIDOW'S ESTATE 
Lapse or forfeiture on re-marriage Mt should be 
otwerved that the widow inherits her husband’s estate, m the 
character of being the surviving half of the husband all 
wives are not entitled to inherit, (,) those only who’ arc 
patnis, i. e . t who are lawfully wedded wives, and with whom 
the connection is religious and permanent so as to subsist 
even ill the next world, are recognised as heirs When 
therefore the widow gives up this character and connection 
by re-marriage, her right to the deceased husband’s estate 
ceases, (a) There riannot be any difference between a re- 
marriage under the Act and a remarriage under custom or 
one otherwise contracted, as regards its legal incident of 
divesting the widow of her deceased husband’s estate (6) 

So unless a transfer by a widow before her re-marriagc 
Was for legal necessity, it cannot bind reversionary heir, who 
will be entitled to take the property from the purchaser after 
she had forfeited her estate by re-marriage. ( c ) 

But it has been held by the Allahabad High Court that 
a widow belonging to the sweeper caste among whom the 
custom of re-marriage of widows prevails, and to whom 
therefore the Hindu Widow’s Re-marriage Act does not 
apply, does not forfeit by rc-marriage her right to her 
deceased husband’s estate inherited by her, nor her right 
to maintenance under a decree against her husband in his 
life-time, declaring the same to be a charge on his property 

• See Mh pp 181-182, 5C1, 661, 669, C93 

(») D B IT, 1,48 

[a) Matungini v Ram, 10 C 289, Act XV of *856, Section 2, see supta p 661; 
Basorey v Ballavhaas, 8 IC, 1146 6 NLR 171, Muthu v Sum* 

vassa, 8 I C , 269 9 M.L T 9g , Ganpat v N arayan, 1930 N 204 , see 
Kundan v Secretary, 7 L 543 

(/>) Murugayi r Viramakah, I M , 226 , Rasul v Ram, 22 C, 589, Gouri v. 

Sita, 14 C W N , 346 si C 510. 

CO Nityi v Snnath, 8 C I J 542 
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m possession of his vendees and donees, (d ) The 
view of the Allahabad High Court has been followed by 
the Chief Court of Oudh. (e } This view appears to be 
founded on the assumption that Section 2 of that Act 
laid down a new rule , whereas it did only embody 
the rule of Hindu law according to which the widow has 
the right to enjoy her husband’s e 3 tate or to receive main- 
tenance, in her capacity of being the surviving half of her 
deceased husband, which right must necessarily be extin- 
guished by the determination of that capacity on re-marriage. 
Among castes which allow Karao marriages by which a 
widow can re-marry the husband’s brother, the widow inherits 
the properties of both the brothers married by her. (/) So 
also a widow who is permitted to re-marry prior to 1856 
does not forfeit all her rights and interest in her deceased 
husband’s property under Section 2 of Hindu Widow’s Re- 
mat riage Act (Act XV of 1856). (£•) 

But the Calcutta High Court differs from the Allahabad 
view and holds that by re-marriage the widow loses her 
rights to her husband’s estate (//) But mere unchastity of 
a widow who has not renounced that capacity by re-marriage, 
has not the effect of putting an end to the connection with 
her deceased husband 

The Bombay High Court also holds that a widow even 
when re-mari lage is allowed by the caste to which she belongs, 
forfeits her rights to her former husband's estate by re- 
mar tiage under the provisions of the Widow Re-marriage 
Act {1) 

The Madras High Court entertains the same view as that 
of the Calcutta and Bombay High Court. ( / ) 


(d) Han v Jiandi, 11 A 330 , Gijadhar v Kounsilla, 31 A t 6 i 6 A. I. J 
107 1 IC 761, Mulav Partab, 32 A 489 7 A L J 417 61 C Il6{ see 
Bohan v D irgi, 24 I C 691 (A) t B dkrishan v. Paij, 5a A. 705 j see ant * 
PP 181 183, 5G1 

(e) Rim Lai v Jwili, 3 LuC 6lO 

(f) Nagir v Khise, 83 l C 893 1935 A. 44O 

(g) Mangit v Bhirto, 1927 A 523 

(A) Sintiliv Bad ibw iri, >,0 C 727 27 C W N 669 
(0 Vithu v Gobind, 23 B sai b B, see ante p 181-183 

(t) Gijipathi v Jtevammal, 1929 M 705, Murugayi 0 Veetama Kali. 
I M 225. 
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A widow does not acquire an absolute interest in the pro- 
perty inherited by her from her husband in enlargement of 
widow’s estate, simply because she remained in possession 
of the estate without objection by the reversioners notwith- 
standing the forfeiture of the estate on account of her re- 
marriage. ( k ) 

By adoption.— When a widow adopts a son in the exercise 
of a power of adoption which may be deemed constructive pre- 
gnancy for the purpose of accounting for some of the legal con- 
sequences of adoption, then also her interest in her husband’s 
estate ceases, and so does the interest of a transferee from 
her without legal necessity. (/) 

By surrender. — The widow’s estate is also put an end to by 
surrender which is dealt with later on in Sec 9. Sub-sec. ii 


Possession 
after for 
future if 
adverse 


Adoption 
by widow 
operates 
forfeiture 


so by 
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Sub sec iv— OO-BHABERS OF WIDOWS 
Two or more widows or other female heirs— There 
seems to be some misconception about the nature of this 
estate taken by two or more female heirs in the property 
jointly inherited by them. 

According to the Bengal School, two or more persons succeeding together 
take as tenants-in-common, and not is joint-tenants m any case 

According to the Mitakshara school also, two or more persons jointly 
inheriting property by the rules of inhentencc, and not by birth, take it as 
tenants-in-common, to which survivorship does not apply (>n) But to this 
rule an exception has been introduced by the Judicial Committee with respect 
to succession by two joint undivided brothers to their maternal grandfather’s 
estate 00 

The Mitakshara has expressly Uld down that two or mote co widows 
\ovot\y inheriting, theit husband's estate shaU take the same by dividing it, 
in the following passage accidentally omitted by Colebrooke in his - 0 wlf f ow i s 
translation can divide 

K ^ , , cst ite jcco- 

9®rrcfw rdmgtoMit, 


C*) Tarif v Phool 1927 A 274. 

(0 Ania p 275 , Kama Krishna u. Tripura Bai 31 B 88 t 10 Pom L Ii 1029 
C»0 supra pp 32 d/ 553*554 

(*») Chelikani v Chelikam, 25 M 678 29 I A 155 7 OWN t . 12 M L J. 
899 4 Bom. L R < 357 , see sufrap 331. 
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which means,— "The singular number Cof the term lawfully wedded wile) in 
the text of Yajnavalkya on Succession, (o) has b<>en used to imply the classi 
hence if there be more wives than one, whether of the same caste or of 
different castes, they shall take the property dividing the same according 
to their shares *’ 

Inherited Partition is an incident to the joint heritage , in fact partition Of heritage 

litndlnna^ 13 natne £ lVen by Hindu lawyers, to the law of inheritance 

according to The misconception has to some extent been removed in 
* the following way. — 

Partition, Partition by two or more joint female heirs is expressly 

laid down by the commentators 

Tt is no doubt true, that when the female heirs take the 
Hindu widow’s estate, the share which may, on partition, be 
allotted to any one of them, will, on her death, during the 
lifetime of the others, pass to the latter as being the then 
next taker or reversionary heir of the last male owner. 
Survivorship But this devolution is mistaken for passing by survivor - 
heirs under ship , and consequently the tenancy of the female heirs is 
Day ibhagn deemed t 0 k e an inseparable joint-tenancy in those cases in 
which they take the tvidow's estate according to the D4ya- 
bhiiga. So it is held that there cannot be joint family 
consisting of two women, (p) 

Ijhcy are The general law is now well settled that if a Hindu dies 

tenants leaving two widows, they succeed as joint tenants with a 
right of survivorship. (< q ) 

Partition can And as a con!:,e< l uence this doctrine, an opinion has 
be effected been expressed that although the joint female heirs may come 
ence of VCn " to an arrangement whereby they may separately hold and 
enjoyment , p 0ssess portions of the property m proportion to their shares, 
for convenience of enjoyment, yet there cannot be between 
them a legal partition or division of title, so as to defeat their 
survivorship, (r) or give an absolute estate in the share they 
obtain, ( s) so as to enable one to alienate without the Consent 


(o) Text No i >up)<t,p 553 Q) Khushwagt v Jaganmth, 1930 O 184. 

(41) Giuri Nath v Gaya, 33 C W N 39,42 48 C L J 405 1928 PC 251 22 
NLK 1O9 

(f ) Bhugwandeen v Myna, 1 1 M L A 487 1 9 W R P C 23 , Durga v Gita, 33 A, 
443 9 I C 498 8ALJ 220, Dili pat v Kashi, 24 I C 542 17 OC. 108} 
Nandi v Sarup, 39 A 463, Hari v Vital, 31 B 560, Ammani v Perusami, 
74 I C 58 45 M L J 1 1924 M 75, Gaya v Goun, 1926 O 401 
( s) Diltor v Harkhu, 2 Pat LJ 578 1917 Pat 225 41 I C (ftr 
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of the other, (/) But by agreement they can divide the 
estate to defeat the right of survivorship inter se ; (a) and the 
intention Qf the parties to such an agreement is to be gathered 
from the surrounding circumstances, (z>; or on the construction 
of the partition deed. ( w ) Hence, although there cannot be 
an absolute partition, yet an order for separate possession may 
be made, when that is the only likely means to secure peace- 
ful enjoyment. ( 'x ) But a co-widow has not an unqualified 
right to claim separate possession, it is discretionary with the but cannot be 

. ... , . i claimed as 

Court which may allow it only m those cases where in the a matter of 
circumstances, separate possession appears necessary for nght 
securing equal enjoyment, (y) But such partition for the 
convenience of enjoyment cannot in any way affect the 
reversionary rights, (z) 

The Privy Council has clearly laid down that co-widows p c on 
arq entitled to obtain a partition of separate portions of the between 
property sp that each may enjoy her equal share of the co 'w> dows 
income accruing therefrom. Each can deal . as she pleases 
with her own life interest, but she cannot alienate any part 
of the corpus of the estate by gift or Will so as to prejudice 
the rights of the survivor or a future reversioner, (a) 

In the case of Amritalat v. Raj an i Kanta, (b) the same Amntaiai v 
principles have been applied though it was a case governed Ha > aH h 
by the D&yabh&ga, one of the fundamental doctrines of which 
Is, that co-heirs cannot but take as tenants-in-cqmmon. 

The facts of this case were as follows ; — Two married facts of the 
daughters jointly inherited their father's property, then one Case ' 
of them became widowed and she was also sonless, subse- 

(0 Gajapati v Pasupati, 16 M I 19 I A 184. * 

(«; SubbammaJ v Krishna, 26 M L ] 479 22 I C 399 , Sudalai v Qomathi, 

21 M L J 355 16 I C 428 , Balu v Tanu, 24 I C. 808 10 N L R 51, 

Alamelu v Ralu. 43 M 849# 854 , Ramakkal v Ramasami, 22 M 522 , 

Latchamma ? Subharagudhu, 1925 M 343 

(*) Kalian! v Thirumalayappa, 1927 M 115 , Sit : Minakshi v, Subramaman, 

1930 M 

(w) Pirmanayagam v Arumughan, 1929 M 710 

(x) Gajapathi v Gajapathi, I M 200,4 I A. 212 , Chhittarv Gaura, 34 A 189 
iff) Dal Koer v Panbas, 8CWN 658 

(*) Lorandi v Nehal, 6 L 124 26 Puj L R 759 1 1925 L 403 

(a) Gauri Nath v Gaya, 33 C W N 39, 42 48 C L J 405 , 1928 P.C 251 1 

22 N L R 169 

\i) 2 I A 1 13 23 W R 214 
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quently the other died. The question is whether the surviv- 
ing daughter who was a childless widow, could take her 
deceased sister’s share in the father’s estate. It was held 
p, that she could. And this conclusion was based on the prin- 
ciple of joint-tenancy and survivorship. (V). 

But the conclusion may, without involving the above principle, be justified 
on the ground that the question whether the surviving daughter was com* 

1 peten' to become the heir to her father was determined when the succession 
opened to her at first, and the character of heirship having been once 
impressed on her, it could not be taken away by any subsequent event, and 
therefore she as her father's heir could not bo prevented from taking her 
sister's share any more than be divested of her own share 

Nor does the principle of survivorship seem to be equitable in all case? 
Take for instance a case in which l m»n dies leaving two maiden daugh- 
ters and one married daughter having sons, the maiden daughters Inherit to 
the exclusion of the married one, then one of them is married and subse- 
quently becomes a widow without sons, and afterwards the maiden daughter 
dies leaving the two sisters, one of whom is a childless widow, and the 
other having sons According to survivorship the former alone would take 
the deceased sister’s share, but according to the rule of inheritance both 
would take it and the latter alternative appears to be acceptable for seve- 
ral good reasons 

Another consequence which is sought to be deduced 
from the doctrine of co-widow’s inseparable joint tenancy, 
is the incapacity of either to alienate her share without the 
consent of the other. ( d ) So one cannot without the 
concurrence of the other, alienate any property even for 
legal necessity, (e) A compulsory sale in execution of a 
decree personally against one of the co-widows, of her share, 
however, has been held valid during her iife.(/) 

In the Punjab two co-widows succeed as co-heirs to the 
estate of their deceased husband as joint-tenants with rights 
of survivorship and of equal beneficial enjoyment, and an 
alienation made By one of such co-widows has no legal effect 
after her death ( g ) 

In the Presidency of Bombay, the property inherited by 
daughters from their father becomes their Stndhana . The 

(c) Sachindra v Rajam, 18 C W N <T4 27 I C. 250 

(d) Kathaperumal v Venkabai, 2 M 194 

( e ) Nabin v Shorn, 35 C W N 279 
if) Anyaputri v Ahmelu, 11 M 304 
(?) Bal Kaurn Har, 1928 L 342 
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property thus inherited is held hy them as tenants-in-common 
and not as joint-tenants and there is no survivorship amongst 
them, (/ h ) 

A co- widow’s power of alienation over her undivided 
interest in a particular property appertaining to her husband’s 
estate, came to be considered by a Full Bench of the 
Calcutta High Court m the case of fanokmath Mnkhopadhaya 
v* Mathumnath Mnkhopadhaya , (t) and it has been held 
that the purchaser is entitled to enforce a partition as 
against the other widow, which should be carried out in 
such a way as not to be detrimental to the future interests of 
the reversioners. The tenure of co-heirship was held to be 
the same between the female co-heirs as between male 
heris. 

In the case of Sn Gajapat/u v. Pusapathi, (j ) governed 
by the Mitttkshari, it has been held by the Privy Council 
that a mortgage by one of two co-widows, of part of the 
husband’s estate jointly inherited by them, is not binding on 
the estate in the possession of the surviving widow after the 
death of the mortgagor, inasmuch as the mortgage was 
not so framed as to bind the same. And an opinion is also 
expressed that such a mortgage even for legal necessity, will 
not be binding on the estate so as to affect the interest of the 
surviving widow. 

When one of two co-widows in separate possession of 
their husband’s property by an agreement between them 
sold some property for paying of! costs of litigation relating 
to property in her possession, the sale was held to be valid 
and binding on the co-widow whose implied authority was 
presumed, (k) An alienation by one of two co-widow^ for 
paying off a money decree binding on the estate is not ipso 
facto invalid with reference to the interest of the other 
widow or of the reversioner. (/) 

(A) Vtthappa v Savitn 34 B 510 12 Bom L R 487 7IC 445 

(0 9 C 580 (j ) 16 M. 1 19 I A 184 

(A) Mahadevappa v Basigawda, 29 B 346 7 Bom I K 258 

{/) Subbammal v Avudaiyammal, 30 M 3, see Vallum v Kannimma, 49 

M.LJ 479 22 LW 287 90 I C 881 1925 M 6 

H L— 95 
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The Privy Council in the case of Gouri Nath Kakaji 
v. Gaya Kuar (in) has explained its own decision made m 
the above case of Sri Gajapathi v. Pasupathi (ji) in connec- 
tion with the question, whether a transfer for legal necessity 
by one of two co-widows m separate possession of the estate 
left by their husband, is binding on the other widow and held 
that when concurrence of the co-widow was not even applied 
for, the alienation is not binding on the estate. An opinion, 
though it did notarise m that case, has, however, been express- 
ed that “ when the concurrence of the co-widow has been 
asked for to a borrowing by the other for necessary purposes 
and unreasonably refused, a mortgage for such a debt granted 
only by the one widow might be held binding on what may 
be termed the corpus of the estate Their Lordships have 
overruled the decisions m Kalhyansundaram v. Sub a (o) 
and Jai Naratn v. Munna (p). 

Equity appears to require that a female co-heir should be held to have 
same right over her share, as if she had been the sole heir, and her share, 
the only property, of the 1 ist full owner, and that the succession of the 
surviving co-heir to her sb-ure does not differ in any respect from the succe- 
ssion of a remoter female heir such as that of the daughter or the mother, 
after the widow and the like 

Seo- 5-LIABILI TY AND ALIENATION * 

Sub Sec i-CHARGBS ON WIDOW'S ESTATE 
Charges on inheritance —There aic certain charges 
on the inheritance, namely, the debts due by the deceased i 
the maintenance of certain peisons already mentioned, the 
marriage of the unmarried daughter and sister, and the like. 
When the widow or any other woman becomes heir having a 
limited interest, the question arises whether she is bound to 
meet the charges for which the estate is liable, from the 
income, or s entitled to throw the burden on the corpus. It 
has been held that a widow is not bound to pay off the debts 
and the costs of marriage of maiden daughters from the 


0 ») 31 c W N 39, 43 48 C t J 405 1928 PC J51 22 N 1 R 169 
(n) 16 M I 19 I A 184 
{ 0 ) 14 M L J 139 

/ ; 50 A. 489 26 A L J 268 1928 A 92 

* For fuither discussion on Ahuiafion See CJi XVI Sec 2, Sub-Sec 11 
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income. ( q) The question however, is not free from difficulty 
having regard to the rule prescribing moderate enjoyment by 
the widow. For, although the rule has not been strictly 
enforced, owing to the difficulty in determining what enjoy- 
ment would be moderate or otherwise, yet it indicates the 
nature of the widow’s right to the income, and has given rise 
to the restriction on the widow’s power of disposal over 
accumulations and acquisitions by means, of her savings, (^i) 

On income — The widow’s liability for rent, Road-cess or 
the like ought to be regarded as her personal liability and 
ought not to be held as attaching to the reversion, unless the ten- 
ure itself was sold under the special provisions of the Rent Law 
or the like, (r) The Calcutta High Court has held that a 
decree for arrears of rent obtained against a widow when put 
into execution after her death against the proputy held by 
her as widow’s estate, docs not affect the icversioner’s 
interest. (j) But the same High Couit holds a contray view 
in a later decision. ( t ) And the Patna High Court also 
observes that by a sale in execution of a decree for arrear 
of rent against the holder of a widow’s estate, not only the 
widow’s estate but absolute estate will pass to the landlord- 
purchaser. («) 

Liability how to be met,— It should, however, be observed 
that assuming that the widow is not bound to liquidate the 
husband’s debts from the income, yet she as heiress is 
entitled only to the residue left after payment of the debts. 
If she does not liquidate the debts by the sale of a portion of 
the corpus, she must pay the interest accruing due after the 
the husband’s death, from the income, ( v ) inasmuch as the 


(q) Debi v . Bhau.31 C 433 8 C W N 408 fail Infra p 774 

(r) Jibah v Brojo, 30 I A 81 30 C 550 7 C W N 425 5 Bom L R 
428 on appeal from 26 C 28s, Srimohan v Btijbehari, 3& C 753,757 
Jl C 152, Mahomed Sadat v Hara, 16 C W N IC70 15 1 C 351, 
Bireshur v Kamal, 17 C W N 337 , Nafar v Kamim, 18 C W N 
542 (tortious act of daughter does not bind reversioner) Jag Sahu v, 
Rai Radha, 56 I C 867 5 Pat L J 287 (road-cess) (1920) Pat 211 

I P L T. 209, on appeal to P C Rai Radha v Jag Sahu, 29 C W N 
293 • Ram Asra v Ambica, 1929 P 216 (rent) 

(f) Knsto® Hem, t6 C 51 1 

(/) Ashutosh v Akhoy, 34 I C 581 

(a) Indrasan v Kabutra, 1929 P *37 

(v) Jagadham v Vighnesworudu, 55 M, aiO 
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balance left after the payment of interest represents the true 
income, to which she is legitimately entitled. She cannot 
throw the entire burden on the reversion by renewing the 
bond for the debt fro n time to time by adding interest to 
the principal, and so keep alive the debt. Suppose the 
husband moitgaged his properties . the widow as heiress is 
entitled to the properties subject to the mortgage whereby 
the mortgagee acquires an interest in the properties, and the 
mortgagee’s interest being predominant the income accruing 
out of the properties should properly be applied to pay the 
interest on the mortgage, and the balance only, if any, may 
be appropriated by the widow who cannot claim to have the 
whole income by virtue of her right as heiress, although she 
realises the same, and although the whole estate is vested in 
her, still it is subject to the right of the mortgagee who also 
has an interest in the property pledged. Besides, her right 
of alienation and also her right of enjoyment being restricted, 
her interest is practically like that of a life-interest. 

So it is held that when a woman inherits considerable 
property as a limited owner she is not entitled to charge the 
reversion with debts contracted by her when she could have 
met thcaC debts from the income of the property, ( iv ) 

Sub-Sec 11— POWER OF ALIBNATION OP WIDOW'S ESTATE 

The entire estate being vested in the widow, she is 
competent to deal with the same as a prudent owner would 
do. ( x ) As regards the management of the estate inherited 
by a widow or other female heir, her power has been held by 
the Privy Council to be similar to that of the manager of 
an infant’s estate, by applying the principles of Hungoman 
Parsaud Panday's (y) case to alienation made by her. (2) 
And anything which is for the benefit of a reversionary heir 
may properly be regaided as necessity, (a) 


(w) R ijigopilachariar v Saim, 1925 M 517, but see foot note (v) abgve, 

(x) Jaganadh im v Vighneswarudu, 55 M 31(5 
( y ) C M I A sgi 

(3) Kameswar v Run Bahadoor, 6 C 843 8, I A. 8 j Ragho v saga, 3 
B 419, 422 1929 B 251, see Rameswar v Provabati, 19 C v W. N 313* 
30 C L J 3j 25 I C 84 
(a) Sadhu v Chunrna, 1929 L. 397 
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Jfecessity, for which the holder of a woman’s estate can 
alienate immovable property, does not mean actual com- 
pulsion, but the kind of pressure which the law recognizes 
as serious and sufficient (£) 

Her power to deal with the property absolutely, in the 
absence of legal necessity, does not arise by reason of the 
Want of blood relations, ( c ) 

Leafee —The Calcutta High Court has held that a widow 
can, for her own maintenance or to meet the expenses of 
religious ceremonies for the salvation of her husband’s soul, 
alienate the property left by her husband but she cannot 
alienate property in anticipation of her wants, {(f) Purporting 
to follow the decision in Kamasivar v. Run, {di) it has been 
held that a permanent lease at a fixed rent granted by a 
widow, and found by the lower Appellate Court to be for the 
benefit to the estate, is valid and cannot be set aside by the 
reversioner. ( e) So also a permanent lease m consideration 
of the lessee looking after her in her old age is binding on 
the reversioner. (/) 

It is, however, doubtful whether a widow is competent 
under the aforesaid decision of the Judicial Committee to 
grant a permanent lease, especially one at a fixed and invari- 
able rent, without legal necessity , and whether such a lease 
is or is not for the benefit of the estate, is a pure question 
of fact An alienation by a widow can be justified only by 
legal necessity which involves the idea of some pressure 
from without and not merely a desire to better or develop 
the estate, which implies very large powers that may lead to 
speculative ventures. It has accordingly been held that a 
widow Can alienate immoveable property in order to preserve 
the estate, but not merely to improve it^g) And a lease for 


49 I A 342 31 A L J 18 27 CWN 

* ~ ” *• J 75 » ’ “ 


(i) Rattisumran, v shy am, 1 P 741 

fldSM 37 C. L J t $6 25 Bom L R. 634- 44 M. L J 75 1 * 69 1 C 71 

193a P Q 3561 Upendrav, Bindessi, 20 C W N aio • 23 C L. J. 453 3a 
I C 4G8 , yaskoda v Sfaamji, 1930 N 218 
[c) Balak v Nanu, ti L. 503 1930 L 579 
,«f) Santosh v Gatiesh, 31 C W N. 65 1927 C. 1 
(Jr) 6 C 843 above 


. 1C0 ; see post p 764. 


(J# 

(#> Daysman! v Snmbash, 33 C. 843 (J) Rajendra v Peyari, 1936 C 854, 

^ ‘ ~ ” Bom L R 937 , Abhiram v Shyama, 36 C. 

L j 384 . 6 A L.J 85? . 11 Bom 


{g} Ganap v Subbi, 33 B <77 10 Bom LR 

1003 36 1 A 148 14 C W N I 10 C. L 
U K t *34 • >9 M. L. J. 530 . I C. 449. 
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60 years granted by a widow m due course of management is 
held valid, in the circumstances, the arrangement being accept- 
ed by the family. In the absence of legal necessity a perma- 
nent lease by a widow is not binding on the reversioner, (h) 
even if the vent reserved and the premium obtained were 
at the market value. (/) The reversioners cannot ratify a 
lease granted by a widow, but they may elect to affirm it, 
or treat it as nullity, and the institution of a suit would show 
election to treat it so. (j ) A lease granted by her is not ipso 
facto void but only voidable {ft) 

Working mine.-— She may work mines and quarries and 
fell timber, ( k \ ) unless her acts amount to destruction of 
property. (/) 

Transfer of life interest —A widow may sell her life- 
interest without any legal necessity, ini) and even for legal 
necessity life-interest only may be sold. («) 

The recitals in a deed of transfer— to the effect, (i) 
that the husband did not leave property the produce of which 
was sufficient to meet her necessary expenses, (11) that she 
had been obliged to borrow money to provide necessaries of 
life, (in) that there were unpaid ancestral debts and the 
creditors were pressing for payment, and (iv) that the only 
way to discharge them was to sell a portion of the property 
of her deceased husband, were necessary if the widow was 


(A) Anandi v Atnbika, 47 C L J 569 1928 C 412 

0 ) Nab ak 1 shore v Upendra, 26 C W N 322 P C 35 C L J Ii6* 20 A L J 
33 24 Bom LR 346 41 M L J 253 3 P L. T 311 65 I C. 30 51 

1922 P C 34 on appeal from 23 C. W N 64 
’ (/) Sulin v Rajkrishna, 33 C E J r93 25 C W N 420 60 I C 826, 

Nachiappa v Raugasami, 28 M L J i,I 5FB 26 l C 757 on appeal to 
P C 42 M 523 46 I A 72 : 23 C W. N 777 29 C L J 539 : 17 A L J 

536 21 Bom L R 640 50 f C 498 ,Bijoy v Krishna, 34 C 329 34 I A 87 

1 1 C. W N 424 s C L J 334 s 4 A L J 329 9 Bom L R 602 17 M L J 

154 , Sankar v Bejoy, 13 C W N 201 8 C L J 458 

(k) See foot note (k) post p 773 , Dattaji v Kalba 21 B 749 , see Indra v 

Sarbasova, 41 C L J 341 87 I C 930 1925 C 743 ; Upendra * Shibadasi, 

88 I C 898 1925 C 1053 (ki ) Raj indra v Malhoo, 1929 O 93 

(l) Subba v Chengalamma 22 M 126 9 M L J 19 , but ve Mahalakshma- 
mma v Ramasamy, 1926 M 641 

(m) Dtirga v Matu, 35 A 311 (F B ; 19 I C 138 11 A. L J 317 ; Chidam- 

baramma v Hussaiamma, J9 M 565 30 I C 101 29 M L J 546 1 

(191S) M W N 577 

(") Proionno Kumar v Umedur, 13 C W N 353 1 9 C L J 88 i 3 I. C. 69*. 
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disposing of the absolute interest ; but they serve no purpose 
if the object was to convey merely her limited interest, (o) 

What was intended to be transferred is to be gathered from Ye h rred U ? ni " 
the statement in the deed or from the surrounding circum- 
stances. (p) 

Sub-Sec lii— LEGAL NECESSITY* 

The widoiv alone is also competent to absolutely alienate when l.m.ted 
the property for certain leltgious purposes and for necessity, 

( <j) These are as follows : — 

Moveables and immoveables —The difference in her 
power of alienation regarding these has been discussed in 
pages 733-734 and in Ch. XVI, Sec. 2, Sub-Sec. 11 — “Aliena- 
tion of moveables.” 

1 . Payment of the husband’s debts— It being con- 1 Husband’s 
ducive to his spiritual benefit, she is justified m alienating for debts 
the purpose of paying off even debts barred by limitation. (;) 

She cannot, however, alienate husband’s property to pay off 
husband’s debts which had been repudiated by him ; (s) 
nor can she sell the property for less than its value to pay off 
a few debts in order to get money into her hands , ( t ) nor in 
the absence of any proof of necessity to borrow at a high rate 
of interest, can she borrow at such rate of interest. (») 

An alienation of husband’s estate for the payment of husband’s 
debts will not be binding on the estate unless it could not 
have been paid out of the current income. ( v ) Conversion of 

(a) Vasonji v Chanda, 37 A 3C9PC 22 C L J 180 19 C W N 873 17 

Bom, L R 556 29 hi L J 130 29 I C 781 

( p ) Rameswar v, Provabati, 19 C W N 313 . 20 C L J 23 25 I C 84 
• See ante pp 385 

(q) Rameswar v Provabati, 19 C W N 313 20 C L J 23 25 I C 84 , 

Hari Kishen v Kashi, 42 C 876 19 C W N 370 21 C L J 224 42 

I A 64 28 M L J C6s 13 A L J 223 27 I C C74 Khub v Ajodhya, 

43 C 574 22 C L J 345 3 1 I C 433 , Upendra v Btudesri, 20 C W N 

210 22 C L J 452 32 I C 468 

(r) Ashutosh v Chidam, 34 C W N 153 1930 C 351 Bhiwit v Nivntti, 

39 B 1 13 16 Bom L 1\ 738 27 I C 356 Kandasimi v Rija Gopalsami 
5 I C 382 , Khojendra v Santo, 22 I C 6C9 (CJ , Udiy v Ashu, 29 C 190 , 

Sunder v Jiwan, 1930 L 249 (not barfed,). 

(s) Bhagwat t» Nivratti, sufia 

(/) Mnddusianu v Bhaskan, 29 M L J 357 30 I.C 8153 

(u) Harmanoje v Rim, 6CI J 462 , Bhagwint v Daulit, 21 IC 1 S7 16 O 
C 272 

(v) Sakhlreddy v Sakhireddy, 2^ I C, 534 (1914) M WN 488, 
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a charge on the income to a charge on the carpus is improper 
act on the part of a widow, (w) But payment of her 
husband’s debts during his iifetime by a wife with her own 
money is deemed to be a voluntary payment in the absence 
of evidence to the contary, and will not support an alienation 
by her after his death, (x) The Privy Council, on appeal 
from the above mentioned case dismissed it because the 
alienee failed to prove that there was any obligation on the 
part of her husband or his estate to pay the money which 
was paid by his wife, (y) 

The Patna High Court has held that a widow has no 
right to jeopardize the reversioners, right to redeem a usu* 
fructuary mortgage in the absence of proof that there was 
no property other than the mortgaged property available 
to raise money to meet the legal necessity, (s) But the 
same High Court has held that a widow can sell a portion of 
the estate to discharge a debt created by the husband by a 
zerpeshgi mortgage under the terms of which the mortgagee 
is precluded from bringing a suit to recover his debt, (a) 

A mother who succeeds to her son’s estate as such cannot 
validly pay off time-barred debts of her husband not charged 
on the property, (b) 

A limited owner can alienate immoveable property in her 
hands to pay off debts incurred by her in carrying on a business 
which formed part of the estate, (c) 

2. Husband’s exequial rites.— The performance of her 
husband’s exequial rite as well as that of his mother and the 
like are justifying causes for alienation, ((f) 


(w) Bhuvaragha t> Natesa, 37 I C 768 (1917) M WN 40. 

(x) Himmat v Bhawam, 30 A 352 

( y ) Bhawam v Himnmt, 33 A 342 15 CWN 466 13 C L J 441 t 21 M L J 
641 10 I C 274 

(z) Dasrath v Damn, 1927 P 219 

(j) Kam Asia v Ambika, 1929 P 21G. 

( A) Sheo Ram v Sheo Ratan, 43 A 604 19 A L J G13 63 1 C 279 

(c) Jagarnath v Jaikishen, 1 Pit LJ 16 3 Pat L R 164 34 I C 375, set 
Subramanya v Uamkrishnamma, 84 1 C 868 . 1925 M 403 

(d) Sadashiv v Dhakubai, 5 B 450 , Ratanchand v Javherchand, 23 B 8»8, 
Vrijbpukandas v Bai Parvati, 32 B 26 , 9 Bom L R 1187, 
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A daughter inheriting her father’s property may alienate 
a portion of the property for defraying the expenses of her 
mother’s Srhddha , (e) or that of her father. (/) Similarly 
shq can alienate the property inherited from her mother for 
the latter’s first annual death ceremony, (g ) 

Spiritual benefit of husband —Religious or Charitable 
pnrpqses qr purposes which are supposed to conduce to the 
spiritual welfare of the deceased husband, give a widow 
larger power pf disposition than for worldly purposes, over 
the husband’s estate. (Ji) Religious purposes, however, 
cannot he exhaustively enumerated (i) 

A pilgrimage to Gaya for performing the deceased 
husband’s srhddha (j) or feasting Brahamanas in connection 
With such pilgrimage accordmg to the Calcutta High Court, 
(£) hut not, accordmg to the Allahabad High Court, (/) is a 
reljgtqus puepose. A subsequent decision of the Allahabad 
Cqurt, however, has held that the gift of a portion of 
her husband's estate by the widow to h’s priest ( purohit ) 
on hqr return from a pilgrimage to Gaya is valid, («;) and the 
Validity is to be tested with reference to what portion it 
bears to the whole estate. («) The excavation of a tank ( \o ) 
and well (p) and construction of a temple and bathing ghats(q) 


(«) Nabin v Shorn, J^CWN 279, Srimohan v Brijbehan, C 753 2 IC 
152, Rajchtinder v Sheeshoo, 7 W R 146, head-note of this rise is wrong 
owing to mistakes in the judgment as reported 
(f) Tatayyav Ramkrishnamma, 34 M 288 20 M L J. 798 6 I C 240 
Cf ) Mugbul v Brijdeo, 1930 A 529 

(A) Collector of Masulipatam v Cavaly, 8 MIA 529, 551 2 WRPC 61 , 
Khub v Aiodhya, 43 C 574 22 C L J 345 3« I C 433 

(i) Khub v Ajodhya, 43 C 574, 584 , Sardar v Kunj, 44 A 503, <512 PC 37 
C L J 383 i 27 C W N 6<>3 44 M L J 766 25 Borr L R 648 1922 P C 
26l 169 1C 36, on appeal from Kunj v Laltu, 41 A 130, Cossinaut v 
Hurrosundry, 2 Morley’s Digest 198 note 

(j) Muteeram v Gopal, 20 W R 187, Bishandayal v Jaiseri, (1918) Pat 323 
48 I C 746. 

(A) Dinanath v Hrishikesh, 20 C L J 285 18 C W N 1303 24 IC 670, 
See Samrath v Ram, 1928 O 353 
(0 Makhan v Gayan, 33 A 255 8 A L J 13 9 I C > 99 
(m) Gobind v Lakhrani, 43 A 515 19ALJ 499 63 LC 221 
(ft) Ishwan v Babu, 47 A <563 88 IC 193 1925 A 495 , Bai Chanchal v 

Chimantal, 1928 B 238 , (alienation of the whole estate mv did) Sunder v 
Gurdwara, 1929 L 440 
(0) Ram v Hitanandan, 10 P 744 

(/) Khub v Ajodhya, supra , j well where necessary for the benefit of the 
estate,), Makhan v Gayan, sup>a, but see contra Ranjit v Mahomed, 21 
W R 49, (Tank) Fattesing v Sarna, 1930 N 198 
(q) Bisheshar® Jang, 1930 O 22^ 
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made for the performance of a work of recognised religions 
merit comes under the class of leligious purposes. The Privy 
Council has laid down that an alienation b> a widow of a 
small portion of her deceased husband’s estate, for a conti- 
nuous spiritual benefit of the husband though not for an 
observance essential to his salvation according to Hindu 
religious law, is binding on the estate even when she had 
sufficient income for carrying out the object, (r) So also 
can she make a gift of a small portion of the estate to family 
deity, (v) 

A small poition of the property may be alienated for a 
pious purpose of her own , (t) but the Allahabad High Court 
holds a conti ary view, (u) and this view has been adopted 
by the Chief Court of Oudh, (v) The Patna High Court 
holds, the act conducive to the spiritual benefit of the widow 
is not necessarily an act conducive to that of her husband, (w) 

A pilgrimage to Benares, (x) or to Mathra, Brmdaban, 
Rishikcsh or Badnnarain, (y) or the gift even of a amall 
portion of the estate, such as a house at Benares, for the purpose 
of a Dkaiamsnla (free pilgrim house), (-s') unless it is for the 
benefit of her husband’s soul, (a) or the installation of an idol 
or creation of an endowment, (b is not a religious purpose. 

The widow has no doubt got powers to alienate the 
husband's estate foi purposes conducive to her husband’s 
soul, but it must be within proper and reasonable limits. ( c ) 
In determining the amount, the question in every case must 


(r) Sardar v Kunj, 44 A 501 37 C L J j8} 27 C W N 653 44 M L J 7G6 
25 Bom I R 648 1922 PC 261 69 I C 36, on appeal from Kunj v Laltu, 
41 A 130, Madan v Rakhal, 33 C W N 1042 

(s) Mad \n v Rakhal, 57 C 570 33 C W N 1043 ' 9 J 0 C 173, Thakar 

Sing v Dtt im, 10 L 613, 644 >929 L 295, 305 

(t) Ram Kawal v Ram Kishore, 22 C 506 

( u) Umadal v Bhagwan, 5 IC 283 {A ) , Pur in v J11, 4 A 482 2 AWN 
US 

(v) Har Mitri v Raghubar, 3 Luc 64s 

(to) Thaknr v Dipa, 10P 352 

(■*) Han v R jj rang, 13 C W N <544 9 C L J 453 , Darbari v Gobind 

46 A 822 19J4 A 902 

( y) Ahmad Din v Tulsa, 1928 L 875 

(=) Sham v Birbhadra, 43 A 463 19 A L J 312 62 I C 432 

(a) Gopalji v Manbirti, 52 I C 996 (1919) Pat 396, Kunj v Laltu, 41 A 
130 t 16 A L J 996 48 I C 847 , see Tehlkuar v Amar, 1925 L 2 

(b) Harmanage v Ram, 17 C W N 782, Sohan v Hiran, 10 I C 230 (Ay. 

(c) Panachand v Monohar, 42 B 136,154 20 Bom LR 1 , 43 I C 729, 
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be whether it was for the spiritual benefit of her husband in 
the performance of her duty to his soul, and whether the 
expenses incurred arc reasonable or were made honestly 
having regard to the estate, the status of the family and other 
consideration. ( d ) 

4. Maintenance charges — Maintenance for herself (e) 
and of those who are entitled to it out of the estate, such as 
his mother, paternal grand-mother, maiden sister, daughter, 
and the like (/) are legal necessity But she cannot alienate 
for putting the family m comfortable circumstances (g) 

Generally a holder of widow’s estate cannot alienate for 
future maintenance, but when the only property capable of 
any income yields no appreciable income, the holder can 
alienate for future maintenance (/*) 

6. Marriage expense. — Marriage of deceased’s maiden 
sister//* 1) daughter/*) son’s daughter, grandson’s daughter or of 
relations such as these, is conducive to the husband’'' spiritual 
benefit. ( j ) The Calcutta High Court (k) has held that 
the amount of expenditure to be incurred at a daughter’s 
marriage must be reasonable and not a fourth part of the 
estate, the texts of Manu and Dayabhaga on the subject are 
only directory. Gift to a son-in-law on the occasion of the 
daughter’s marriage, of a portion of the property reasonable 
in extent, is held valid. (/) Gift of an immoveable property 
by the widow to her daughter at hei Gozuna ceremony is 
valid. ( m ) 

A daughter inheriting her father’s estate is competent to 
alienate the same for the purpose of raising money to meet 


(d) Gunp it v Tnlsiram, 36 B. 88 , 13 Bom LU 8C0 12 I C 277 

(e) Satosh v Ganesh 31 C W N 6j 1927 C 160 , see ante p 759 
( f ) "Who entitled to maintenance” see ante Ch XI pp G84-7C0 
(g) Srinivasa v Ahmelu, 1927 M 715 

[A) Kuthahnga v Shammuga, 1926 M 464 , Bell Ram v Diya, 1929 L 678 
In connection read the topic on "Maintenance” see Ch XI above , and ante 
p 370 (hi ) See ante p C97 

(t) Gunpat v Tulsiram, above , Makhan v Gayan, 33 A 25 1 ; 8 A.L J 131 9 

I C 199, Madhov Dhanraj, 1926 O 425 , see ante pp 695-596 
( j ) See texts Nos 12 and 14, 16 in Chapter on Marriage, pp 1x89 and 
Ramcoomar v Jchamoyi, 6 C 35 , Lalla Gunpat n Mt I oorun 16 W R 52 
(i) Sailabula v. Baikuntha, xqaj C 485 

(l) Ramasami v Vengidusami, 22 M 113 , Wazir v Jiwan, 1928 L 58 

(m) Churaman v Gopi, 37 C I 13 C ‘W N 994 10 C L J 545 1IC.045 
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the expenses of her daughter's marriage, when her husband 
is not possessed of sufficient means to do so. (u) She cannot 
burden the estate with debt to meet the expenses ef her son's 
marriage (a) But it has been held that it is not a legal 
necessity to mortgage for meeting the expenses of a daughter’s 
marriage until the marriage has been finally settlcd.(/>) 

The mairiage of a daughter is a legal necessity but her 
divorce is not a legal necessity (q) 

6. Preservation of the estate— (r) by payment of 
Government Revenue and the like justify an alienation, ( j) 
but a decree for rent which has accrued due after the hus- 
band’s death is pnma facie a personal decree against the widow. 
(0 She can pledge property for completing a house left 
unfinished by her husband, (u) but not for building a house 
for the purposes of education of children, (v) So also a widow 
cannot sell any property for the payment of rent for ex-pro- 
prietary tenancy which came into existence by operation of 
law when the widow sold a portion of the Zamindary property. 
( w ) A sale of the corpus for payment of rent is not binding 
on the estate, unless it can be shown that there was no other 
ostensible mean-- of satisfying it (tr) And 

7. Costs of litigation,— but not frivolous litigation^) 
respecting the estate such as arc incurred for defending her 
title to it, ( x ) or defending herself in a criminal case with 
respect to a Kabuliyat taken from a tenant in the course of 


( ft) Rustam v Moti, 18 A 474 16 A V/. N 155, see observation ih next case 

in 1926 M 517 and Kamala v Lalji, 9 P 721 35 C W. N xxm 

(0) P.ajagop ilac hmar v Sami, 1926 M 517 50 M L ] 221, see Atuudaras 
v Venkatartibiea, 1930 M 287 

(p) Kamyad v H imbchari, 4 Pat LJ 754 

(7) 1 angeva v Govind ipp i, 1928 B 495 

(r) Kariinudum v Gobind, 31 A, 497 36 I A 138 lOC.LJ 243 13CWN 

1 1 17 36 A L J 87 ir Bom L K oil 19 R1 L J 687 3IC 795. 

(s) See Ganesh i> Khetramohan, 5 P 585 31 C,W N 25 P C 

(1) See ante p 755 foot »oU (t) Rameswar v Provabati, 19 C W N 313 20C.L. 

J 21 25 I C 84 , Jigannth v Gurch iran, 1929 O 422 

(u) Subramanya v Kimtrishnmma, 84 I C 838 1925 M 403, 

(v) Jogesb v Ch ipala 1926 C 383 

(iv) Ishwari v Babunandan, 47 A 563 

(v; Dhama v Hakayat, 52 I C 316 (Pat J 

( y ) Ram Asie v Ambika, 1929 p 216, Raghubir v. Ram, 1928 A 6si 

(2) Stevens v J inki, 19 C W N 80 22 I C 304 , Sudarshan v Sarjug, 60 LC 
486 (Pat), Amjad v Mom r dm, 12 C 5 2 t Karmuiddin u Govwd, 31 A 
497 10CLJ 243 see above , Brojo v Jogej>, 9 CLJ 346, Upendra * 
Kiran, 43CLJ 562 1925 C 1046, Jagadat v Kanhaiya, 1929 O 364. 
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tAattagement of the estate by herself and co-sharers, but 
charged by the tenant to be a forgery, is a legal necessity, (a) 

Where a widow in good faith and for the benefit of her 
husband’s estate took possession of property from which she 
Was subsequently evicted, the estate is liable for the mesne 
profits. (3) But if she wrongfully commits an act of trespass, trespass 
the estate will not be liable, (c) nor has she got un-limited 
power Of borrowing to carry on litigation (d) 

iMtenAtfon proportionate with necessity —There is a Advantage of 
distinction between a mortgage and a sale, for while the exact o V ° r r l f "f e e 
Amount actually necessary may be borrowed, there may not 
be any property the value of which is equal to the amount 
necessary to be raised, so that a sale often covers property 
of larger value, and is valid if the difference be not dispropor- 
tionate. {e) 

The reversioner cannot recover the property sold for Reversioner's 
legal necessity, even by offering to pay to the purchaser the case of 
amount raised. (/) But in a case of excessive sale, he is com- iai C e eSMVe 
petent to have it set aside by paying the amount which the 
Widow was entitled to raise , and he must offer to pay the 
same, otherwise his suit would fail (g ) The “criterion for criterion 
deciding whether the sale should be upheld or set aside, is 
whether the portion which was not taken for legal necessity 
was such a small portion of the whole consideration that it 
might reasonably be left out of account.” (Ji) 


(a) Nobin v. Kherode, 6 C W N, 648. 

(t) Lalji v. Kurki, 14 C.L J 90 15 C W N 859. 

(c) Sadasi v. Ram, 15 C.W N 857 14 CLJ 91 ti IC 90 , see Nafar v 
Kamtm, 18 C WN 542, Bhuvaragha v Natesa, 37 IC 768 (1917,) 
MWN 40 (d) Roy Raaha v Nauratan, 6 C L J 490 

(e) Luleet? Sreedhur, 13 W R 457 1 Kannu v Amnthammal, 26 IC 418, 
Felaratn v Bagalanand, 14C WN 89c 6 I C 207 , in this connection see 
Medai v. Nsinar, 27 C W N. 365 P C , Bharath v Munnu, 7 O L J 151 56 
IC 391, Anandraow Saraswati, 6 N L J 115 71 I C 532 1923 N 

(f) Sugeeram v Juddoobuns, 9 W R 284, Shaik v. Notobar, 4 C W N cuv 

(#) Phoolchund v Rughoobuns, 9 W R 108 , Muteeram v Gopal, 20 W R 187 , 

Shumsoo) v Shewukram, 2 I A 7 22 W R 409, Pramatha v Bhubin, 49 
C 4S » 33 c L J 421 25 C.W N 585 64 I C 980 1922 C 221 , Sadashiv 
». Dnakubai, $ B 450 , Debi Doyol v "Ihakurai, 8 C WN 408, Deputy 
Com v Khaman, 29 A 331 34 I A 72 11CWN 474 5 CLJ 344 4 
A.L J 232 . 9 Bom L R 591 17 M L J 233 Singam v Draupadi, 31 M 
IS? 18MLJ 11 

(A) Medal v Naiain, (I922) MWN 804 P C. , Daulat v Sankatha, 47 A 355^ 
Jainarain v. Bhagwan, 44 A 683, Sanmukh v Jagarnath, 46 A 531, 
Govinda v Krishaji, 1926 N 341 , Krishnayya v Kottaya, 1929 M 449 
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But a recent decision of the Privy Council has laid down 
that a sale should not be set aside merely because a portion 
of the proceeds was not proved to have been applied for 
necessity, holding that the real question is whether the sale 
itself was justified by necessity, and if the purchaser acted 
honestly and made due inquiry as to the existence of necessity, 
he is under no obligation to see to the application of any 
surplus and hence, a decree confirming the sale conditionally 
upon repayment by the purchaser to the plaintiff of the sum 
not applied for necessity, is bad in law (1) This has again 
been approved by the same Board, (j) The fact that the 
defendant has failed to prove after a long interval of time 
(14 years) how a part of the consideration was applied for 
necessity, is alone not sufficient ground for setting aside the 
sale. ( 6 ) But when the sale has been set aside, the Court is 
justified in making such equitable order in the decree, in 
favour of the purchaser, when part of the consideration money 
has been found to have been applied for legal necessity. (/) 

The principle that the sale should be commensurate with 
the debt as far as possible, has no application in the case 
of a house which is an indivisible parcel of property and can* 
not be sold piecemeal (m) 

Sub-Sec IV— TRANSFEREE’S DUTY 

Duties of creditors and purchasers *— A lender or a 
purchaser dealing with a Hindu widow, is like one dealing 
with a manager bound to enquire into the necessities for the 


(») Sri Krlshan v Nathu, 49 A 149* 54 I A 79 1927 PC 37 . 31 OWN 
462 45 CLJ 386, See Jagatiadham v Vighneswarudu, 55 M 216, See 
also/ 395-396 

( Naimat v Din, 8 L 597 54 1 A ail 45 CLJ 548 1927 PC 121; 
Suraj Bhan v Sab, 32 C W N 117 46 C L J 291 , Gourt v Jiwan 32 
C W N 257 47 C L J 7 1927 PC iai , Ram Sunder v Lachhmi, 51 A 
430 P C (case of a minor) 33 C W N C99 

(*) Ram Sunder v Lachhmi, lupra 

(l) See Deputy Com -v Khanjan, 29 A 331 34 I A 7a 11CWN 474 5 
C L J 344 4 A L J 232 9 Bom L R 591 17 M L J 233 and in this 
connection see foot note (g) p 765 The observation which though did not 
arise for the decision of the case, made at the concluding portion of the 
judgment in Kisan v Tukaram, 1929 N 180, 185 seems to be doubtful. 

(m) Bal Krishna v Hira, 17 A L J 239 50 I C 74 

• In this connection see Ch V, S 6, is iv ante p 392. 
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loan or the sale. (») But the creditor who has not shown 
tohave made bona fide enquiry must prove m order to protect 
himself, that there was an actual pressure on the estate, such 
as an outstanding decree, or an Impending sale which the 
widow had no funds capable of meeting ( o ) An enquiry 
from the reversioner is a sign of bona fide enquiry, (p) He 
is not bound by the previous acts of mismanagements so long 
he is satisfied that, there was pressing necessity ( q ) 

The onus lies on him, who wants to take benefits under a 
transaction to prove justifying necessity, (r) The enquiry 
must be from the creditor to be paid off and not from the 
widow. ( s ) But a mortgagee (/) or a purchaser («) is not 
bound to enquire into or prove legal necessity, if the widow 
obtained leave of the Court which granted Letters of Adminis- 
tration or Probate. A statement made by the father of the 
reversioner as to the existence of legal necessity will not be 
sufficient proof. ( v ) 

Interest —Even if necessity has been proved, the creditor 
is bound to show that there was such a necessity as to borrow 


(n) A»tet 392 ; Tanprosad v Madhu, 42 C L J 2S9 30 C W N 304 • 

1936 C 383 , Rur i' Nazar, 1935 L 208 , Ahmad Din v Tulsa, 1928 
L 875 

(«) Rameswar v Provabati, 19 C W N 3H • ao C, L J 23 ; 25 I C 84, 

Ray Radha v Nauratan, 6C L J 490, Dhunmun v Nirsu, 50 I C 104 

(Pat). 

(/) Santosh v Ganesh, 31 C W N O5, 74 1927 C 160 . see also Man- 
karmkabai v Nandalal, 1910 N 220 

(q) Sailabala v Batkuntha, 1926 c. 486, Amhad Din v Tulsa, 1918 L. 875 

(r) Kameswar v. Run Bahadoor, 8 I A 8 6 C 843 , Banga Chandra v. 

Jagat, 44 C 186 i 43 I A 249 21 C W N 225 24 C L J 487 14 A L 

J 1103* 18 Bom L R 868 : 31 M L J 563 Pat L* W 1 36 I C 420, 

Anant v Collector 40 A 171 22 C W N 484 27 C. L J 363 3a M L 

{ 291 20 Bom L R 524 , 4 Pat L W 226 44 I C 290 , Brij Lai v 
nda, 36 A 187 12 A L J 495 18 C W N 649 19 C L J 469 16 

Bom L R 352 26 M L J 442 23 I C 715 , Rangasami v Nachiappa, 

42 M 523 23 C W N. 777 4G I A 72 36 M L J 493 29 C L J 

539 , 17 A L J 536 , 21 Bom. L R 640 , 50 1 C 498 , Bhawani v Himmat, 
33 A 342 , 15 C W N 466 13 C L J 441 21 MLJ 641 , 10 I C 274 , Gur 
v Sheolal, 26 C 566, 578 , 23 C W N 521 , 36 M L J 68 , Mohan Singh 
v Dalpat Singh, 46 B 753 , 24 Bom L R 289 , 67 I C 235 , 1922 B 51 , 
Tirupatiraju v Venkayya, 45 M 504 F B , C7 1 C 479, 42 MLJ 
392 , 1922 M 1 31 , Bhola v Harimam, 30 C L J 6 
(s) fanhabi v Bulbhadra, 15 C W N 793 , 10 I C 350 

(/) Annada v Atul, 31 C L J 3, ste Chum v Makshada, 23 C VV N 652 

31 C. L J 379 , 52 I C 309 

(u) Chum v Mokhada, 31 C. L J 379 » 23 C W N 652 , 52 I C 309 
(v) See Manokarani v Hanpada, 18 C W N 7i8 PC 24 I C, 311 , 
G(?yinda v Thayammal, 28 M. 57 14 M L J 209 
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at a high rate of interest, (tv) otherwise it will be reduced ; (•*") 
but the onus is shifted if money could not have been raised at 
less interest, (y) In Berar a widow is not entitled to alienate 
her husband’s prope< ty for payment of interest m excess qf 
what is recoverable under the principle of DamdupaU(z) 

But a purchaser or a creditor is not bound to see tq the 
application of the money raised by the widow, (a) 'J’he 
mere fact that money advanced to a widow fqr one leg&l 
necessity is used for some other valid purpose, is no^ suffi* 
cicnt to invalidate the transaction, (b) 

The widow’s case differs from that of the manager or the 
head of an undivided family who manages an ancestral trad§ 
and has a certain power to pledge for the requirements qf thft 
business . restriction on her power of alienation is qqt 
relaxed on account of the trade ; the validity of the charge 
must be proved. Absence of necessity need not even hq 
pleaded by the reversioner, (c) 

Resumption of necessity —The Privy Council has 
adopted the principle of law that in cases of very old transac- 
tions by widows, "presumptions are permissible to fill in the 
details which have been obliterated by time”.(</) But lapse of 
time does not affect the question of onus, ( e ) though strict 
proof of legal necessity may not be required in such cases. {/) 


(tv) Harmonoje v Ram, 6 C I J 462, Stevens v. Janki, 19 C WN 80 , 22 

1 C 304 , Dwarka v Pnthipal, 47 I c 106 , 5 O L J 271 , Baij v 
Sheoraj, 6 O L J 469 , 22 O C 260 , 53 I C. 76*. 

(ar) Hurronath v Rundhir, 18 I A 1 , 18 C 3 ri » 

O) Radha v Jag, 4 p 19 , 51 I. A 278 , 26 Bom L R 733 , 47 M L J 329 * 

2 Pat L R 259 80 I C 791 29 C W N 293 » 1934 P. C Ip 4 , appeal 
from 5 Pat L } 287 , 56 I C 867 , see ante p 461 

(z) R a jar am v Ramchandra, 1926 N 33, set p 462 ante 

(a) Medai v Nainar, 27 C W N 355 , 74 I C 604 , 1922 P C 307 { fara- 
prosad v Madhu, 42 C L J 369 , 1926 C 283 

(b) Jagadishwor v Sheo, 51 I C 856 (A) 

(c) Sham v Achhan, 2% I A 183 , 21 A 71 

(d) Venkata Reddi v Rani 43 M <541 47 |I A 6 s 38 M L J 393 j 22 Bom 

L R 541 , 18 A L J 367 55 J C 538 

( e ) Ravaneshwar v Chandi, 38 C 721 , 12 I C 931 affirmed by P C 43 0 

417 36 I C 499 , see Banga v Jagat, 44 C 186 , 43 I A 249 ; 24 C L J 

487 2i C W N 225 , 14 A L J 1103 , 18 Bom L R 858 , 31 M L J 

5G3 1 Pat L W 1. 36 1 C 420 

(f) Kanthu v Disi, 23 I C 376,3 78fM), Bhuvaragha v ffatesa, 37 /. C* ZGS . 

C1917; M W N 40 ^ 
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As regards the evidentiary value of recitals in old deeds V ^ 1 t “i s 0 l f n re * 

of transfer the Privy Council has ruled that recitals cannot be deeds, 
lightly set aside when independent evidence cannot be 
procured on account of lapse of time ; (g) but under ordinary 
circumstances the recitals cannot be relied upon, (h) where, 
however, evidence is available, the principle laid down by the 
Privy Council in cases of old transactions is not applicable 
even when the deed was forty years old. (*) Inspite of 
recitals in a deed which is not old, the passing of the 
consideration is to be established by the person seeking to 
recover money under the deed from the reversioner, (j ) as 
recitals in a deed of recent date is no evidence of facts 
recited, (k) 

“The recital in the document is clear evidence of a evidence of 
representation, and if the circumstances are such as to [fon CSenU * 
justify a reasonable belief that an enquiry would have confir- 
med its truth, then, when proof of actual inquiry has become 
impossible, the recital coupled with such circumstances would 
be sufficient evidence to support the deed ; Banga CJtandra 
v. Jag at." (J) 

The recitals in a deed dated 1877 about the existence of 
necessity coupled with the fact that the parties to the 

(g ) See pp 484-485 ante , Banga Chandra t* J igat, 44 C l85 43 I A 249 
21 C. W N 225 24 C L J 487 31 M L J 563 18 Bom L R 868 
14 A L J 1103 1 Pat L W 1 36 1 C 420 see Qamar v Banshidhar, 

72 I, C 1046 (0 ) , Chandar v Upendra, 37 C L J. 319 741. C 612 1923 
C 563 , Sanyasi v Ramchandra, 1926 M 692, Abdul v Bishan, 1930 
A 9 

(A) See p 483 , ante Banga Chandra v Jagat, Supra Bnj Lai v Indra, 36 A 

187 P C , 12 A L J 495 18 C W N 649 19 C L J 469 >6 Bom, L 

R 352 25 M L J 442 23 I C 715 , Ajudhia v Ram, 31 A. 454 : 6 
A. L J 557 2 I C 376 , Sarjuprasad v Shakur, 66 I. C 564 (A ) , Anap- 
pindi v Venkayya, 48 M L ] 224 , 22 L W. 81 . 85 I C, 483 1925 

M 673 

U) Upendra v Nobo, 23 C W N 64, on appeal to P C , Nabakishore v 

Upendra, 26 C W N 322 35 C L J. u6,Gopal v Bro ; o, 34 C W N, 

944 

(j) Jagannath v. Gurcharan,|i929|0 422 
(A) Gaje Singh v Uchhaba, 1929 A 223 
(J) Ram Narain v Nandrari, 50 A 823, 825 1 1929 A 128 
H b* — 97 
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transaction are dead, raises a presumption of legal 
necessity. (») 

i When the existence of the necessity for the loan and 
bpna fide enquiry have been proved by the creditor, he need 
not show that the woman, in entering into the transaction, 
had independent advice. (») 

Sub-Sec v-PURDANASHIN LADY 
A Purdanashin lady has been defined long ago by the 
Privy Council ( o ) m a case in which the parties were Muham* 
madans, as a woman of rank, alike Hindu woman of 
similar position, who lives in seclusion shut in the zenana 
having no communication except from behind the purda 
or screen with any male persons save a few privileged 
relations or dependants. This view has been upheld now by 
the Lahore High Court (/>). 

But this description of purdanashin lady is too narrow in 
comparison with what is actually known to exist in India. 
Purda is not only observed by ladies of ‘rank’ only, but is 
generally observed, with the exception of some labouring 
classes, by Hindu women of Bengal, Bihar and Orissa, and 
the North Western Provinces. But purda is gencraly observed 
among the Muhammadans by almost all classes of women in 
perhaps whole of India 

The Lahore High Court in the above-mentioned case, 
therefoie, has held that a Muhammadan woman who belongs 
to a family of barbars, whose females do not live in a state of 
seclusion and who keeps a hatnam, does not come within the 
definition of purdanashin lady so as to get the usual protection 
from Court m her transaction with men. (fi) But the Calcutta 
High Court has extended the Court’s protection which a 
purdanashin lady is entitled to, to poor and ignorant woman 
though she may not be strictly Purdanashin. ( r) 


0 ’n) Upendra v Gurupada, 34 C W N 404,408 1930 C 508 
(n) Radha v Jag, see foot note (y) ante p 768 
( 0 ) Ba/loorr Shumsoonnessa, 11 MIA 551.586 

(p) Fayyaz-ud-dm v Kutab-ud-din, jo L 761, 766 (references to the Allaha* 
bad and Calcutta cases are misplaced in the report ), 

(9) Ibid 

(r) Chwta v BhaJku, 51 C L J. 4 6g 
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The same High Court has applied the provisions of section Their atun- 
lj2 of the Civil Procedure Code even in a case \n which the 
lady question was highly educated and at times went out 
(or marketing and exempted heT from personal attendance m 
Court. ( s ) But a recent decision of the same Court holds 
that section 1 32 (l) of the Civil Procedure Code does not 
apply to examinations under section 36 (1) of the Presidency 
Towns Insolvency Act and that the Court in a suitable case 
may summon before it a purdanashw lady who is known or 
suspected to have in her possession any property belonging to 
the Insolvent (/), 

A person dealing with a Purdanashin lady -must take wbit^per* 
care to see that the transaction is honest and bona fide , that with tW 
the deed, and the power (should there be any), were read p 
over and fully explained to, (tr) and unde.stoodby. (</) her 
before execution, and that she had disintcie'ted and 
independent advice, and was free ft cm undue influence, (to) 

But independent advice Is not absolutely necessary (x) It is 
not enough that the deed was read out to the lady, but it 
should also be proved that it had been explained to her, and 
that she had understood it. O') It rests upon those founding 


0, Solomon a lyotsin, 45 C 49* , «« also Balak«,War, a l«aaaada, 

(,)T BUavoy Serowgee, 5 0 C 865 33CWN.S8., for comment'*' 33 

C W N cxv and cx" „ „ ety caie , parties 

(w) Indubala v Manmotho, 41 C L J 5 » \ 

Mahomedans Sadi v Mas.hangP 4«7 «93« P 45*) 

<„) See Thakurain Tara v Chandra, n P. 227 . 

(,) Tacoordeea V Nawab Ah, 1 I A .9. a. « »° ^ 

Skyampemya.ThaEaa.em.4aC W »,«W 40> C 8a5 ( 

(x) Kali a. Ram, r« , Fandunnesaa a Mokhtar, 47 A • s 

34a , I9as p c a«4 , Para. « «•«. .930 A 5«- ^ „ L , , al 

00 Kali i> Ram, 36 A 81 \l * ‘ ai I C 985 , ShambaU r Jago, 
12ALJ 115 16 Bom L R >47 ^ ? 

39 I. A i*7 } Bhagwat • Deb., 36 C <3> 35 Bur . L R 49 

C.L.J. 335 1 5 A.L ] 184 i 10 Bom UR W • 18 RL * 
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upon the document executed by a Purdanashm lady to 
establish that she understood its effect and that the deed was 
intelligently and properly executed by her, (z) and that the 
intention was really her own voluntary act, ( a ) particularly 
when the relation of the parties to the transaction is of 
confidentiality and when the transaction is clearly harsh and 
unconscionable, ( b ) “It is sufficient that the general result 
of the compromise should be understood, and that people 
disinterested and competent to give advice should with a fair 
understanding of the whole matter, advise the lady that the 
deed should be executed.” (c) Independent legal advice is 
not essential. ( d ) The mere declaration by the lady, subse- 
quently made, that she had not understood what she was doing 
obviously is not m itself conclusive , it is sufficient if the 
person enforcing the deed establish that the deed executed 
was the free and intelligent act of the lady. ( e ) 

Patna The Patna High Court (/) has held that a document 

executed by a Purdanashm lady is not invalid unless it is 
shown that independent advice would have affected the exec- 
ution of the document by the executant. 

P C view The Judicial Committee has given much stress on the 

dictum relating to transaction by Purdanashm ladies as laid 
down previously by the same Board in the following words . 
“while it is important to maintain the principles of law laid 
down for the protection of Purdanashm ladies, it is also 


(j) Vallurl v Manna, 35 C W N 633 P C. , Ruhulla t» Hussanali, 32 
C W N 929 P C , Chtnta v Bhalku, 51 C L J 465 , Sajad v Wa/ir, 

34 A 455 39 I A 156 16 C L J 613.617 16 C W N 88g 14 Bom LR 

t0 5S 33 M L J 210 16 I C 197 (Mahomedan) , Keshub v Radha, 17 
C W N 99I { 20 I C 717 

(a) Vallilri v Marina, 35 C W N 633 P C , Kamini v Krishna, 39 U 
933 16 C W N 649 16 I C. 110 

(h) Thakutji v Ram, 51 C L J 414 P C 

( 0 Sumtibala v Dhara, 47 C 175, 180 46 I A 272 24 C W N 297 37 

M L ] 483 : 22 Bom L R 1 53 I C 131, f-e Surur Jigur v Barada, 

11 C L J 563 , 37 C 526 (Mahomedan Woman) 

(d) Vallurl « Marina, 35 C W N 633 P C 

(e) Farid-un-nisa v Makhtar, 30 C W N 337 P C (Mahomedan lady) 

( f) Ram 9 umran t Gobind, 5 P 646 , in thib connection see Thakurian Tara 
v. Chandra, n P. 227. 
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important as expressed m the judgment of this Board in Kalt 
Bakhsk Singh v. Ram Gopal Singh (g), not to ‘transmute 
such a legal protection into a legal disability’.” ( h ) 

In case of a compromise entered into by a person as agent 
of a Purdanashm lady, the existence of authority to 
compromise must be proved. (/) So also a person seeking to 
bind a Purdanashm lady by the act of her agent must give 
strict proof of agency. ( j ) 

Sub-Sec vi— ALIENATION WITHOUT NECESSITY 
Alienation without necessity whether void after her 
death.— An alienation by a widow is not to be deemed to 
become void on her death though legal necessity be not 
established, so as to entitle a party othei than the reversioner 
to deny the purchaser’s title on that ground, {k) The 
reversioner only can question the validity of alienation made 
by the holder of a limited estate. But a legatee under 
a Will does not acquire any interest whatever, not even a 
voidable interest as it takes effect only after the death of the 
widow when she ceases to have any interest in the property 
which then devolves on the reversioner. (/) 

So a covenant by a widow to take effect after her death 
is not binding on the reversioner in any circumstances, (tn) 

His Lordship Lord Sinha ( of Raipur, Bengal, India ) in 
his judgment in the Privy Council case of Ramgowda 
Annagoivda Patil, (n) has explained the law thus : "It is 
settled law that an alienation by a widow in excess of her 
powers is not altogether void but only voidable by the 

(g) 36 A 81 41 1 A 31 18 C W N 28 2 

(h) Ruhulla v Hassanall, 32 C W N 929 

(t) Tarn Bala v Surendra, 29 C W N 597 41 C L J 213 , see P C Appeal 

Surendra v Tarubala, 57 C 1311 51 C 1 J 309 1930 P C. 158 

( f ) Ibid , A^ee^oonhiss 1 v Bagar, 17 W R 393 lP C ) 10 B L K 205 

(k) Sic foot noU ( / ) f 758 ante Madhu v Rooke, 25 C 1 | Bijoy v 
Krishna, 34 C 329, 333 34 I A 87 , Kishon v Sheikh Bhusai, 14 C W. N 
106 , Jabedali v Prasanna, 27 C W N 433 Jagat v Blswambhar, 53 
1 C 743 (C ) , Rangasami «. Nachiappa, 42 M 523, 538 46 I A 72 , 
Dhanna v Parmeshari, 1928 L 9 , Plan v Kishori, 1930 L 223 
(0 Jagdeo w Raja, 6 P 788 1927 P, 2C2 

(m) Mahendra v Kailash, 32 C W N 439,447 47 C L J 376, 385. 1929 
C 50 

(«) 52 B 1, 7 54 1 A 396 32 C.W N 88, 92 1927 P C 227, (Amntha- 
linga, In the matter of, 1928 M 986 thus overruled;. 
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reversioners who may either singly or as a body be precluded 
from exercising their right to avoid by expiess ratification or 
by acts which treat it as valid or binding.” 

The intention of the reversioner to avoid an alienation 
made by a widow can be expressed not only by filing a suit 
but also by a demand of the property as also by an attempt 
to take forcible possession of it. ( o ). 

The widow does not get an absolute estate merely because 
of the absence of any reversioner or because other persons or 
the Crown who are entitled to the estate on the widow’s death 
do not claim it ( p ) 

Alienation in excess of necessity — Ch V, Sec. 6, Sub- 
Sec. iv, pp. 395-396 above, specially foot note (/) in page 396 
and pp 755*756, 765-766 above (q) 

Sub-sec vu-OOURT’S SANCTION FOR ALIENATION 
Alienation with sanction of Court.— An alienation can- 
not be challenged on the ground of want of legal necessity, 
if it was made by a widow who obtained Letters of Adminis- 
tration to the estate of the deceased male owner and if it 
was effected with the previous sanction of the Court , ( V ) 
such alienation cannot be questioned on any ground which 
cannot be assailed against any other Administrator, (j) 

800 6— ACCUMULATIONS AND ACQUISITIONS 

Widow’s standard of living — According to the 
Dayabhaga, the widow is to live a life of austerity, she must 
not partake of rich food or wear delicate apparel, and enjoy 
with moderation the husband's estate inherited by her , it 
follows, therefore, by necessary implication that she must 
accumulate the surplus income for the benefit of the husband’:? 
next heirs. But the Courts felt a difficulty in determining 
what is intended by moderate enjoyment as there is no res- 
triction on hci liberty to expend for religious and charitable 
purposes the whole of the balance of the income left after 

( 0) Sitaram v Maroti, 1927 N 30s 

( p ) Janardan v Atm, to I C 5i(C ) 

(g) Jaganadhan v V ighnesurudu, 55 M 216 

C r ) Kamikhya v Han, 25 C 607 , Chum v Mokshad », 23 C W N 652 , 52 
I C 309 , Annada v Atul, 23 C. W N 1045 54 I C 197. 

(1) Rakhal v Prosad, 90 I, C, 229 (C ) 
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her moderate personal enjoyment. So they left it to the dis- 
cretion of the widow herself , and accordingly it was held 
that when the estate is large and the income thereof is more 
than sufficient for meeting all the legal expenses, the widow 
is at perfect liberty to dispose of the surplus income in any 
way she pleases ; she is not bound to save. But if she saves and 
makes no attempt to dispose of the savings or accumulations 
in her life-time, they will follow the corpus of the estate and 
go to her husband’s heirs after her death, and not to her ow^ 
heirs. 

How can she dispose accumulations.— -As regards her 
competency during her life to deal with accumulations, a 
difficulty has arisen in consequence of the conflict between the 
original view of the widow’s restricted right of enjoyment, 
according to which she was considered incompetent to alienate 
without legal necessity what had already been accumulated by 
her moderate enjoyment of the income, and the modern view of 
the widow’s power of alienating even the whole of the husband’s 
estate, such alienation being valid and operative during her life, 
even when made without any legal necessity Hence has 
arisen a distinction between an accumulation amounting to 
an accretion to the estate, and an accumulation being simply 
income held in suspense for expenditure. ( t ) It is difficult to 
fix the line which distinguishes acciet ons to the husband’s 
estate from income held m suspense in the widow’s hands, as 
to which she has not determined whether or not she will 
spend it. 

There is no presumption that a property acquired by a 
widow possessing hci husband’s estate as his heir, forms part 
of that estate , (it) nor is there any presumption that the money 
has come from the savings of her husband’s estate, (v) There 
is no presumption that property m possession of the widow 
had belonged to her husband. (10) 


(t) Puddo Monee v Dwarka, 25 W R 335 

(u) Dakhina v Jagadis, jC W. N 197 , see and p 550 

(v) Baikunth v Jai, 51 A 341 1929 A 449 

(w) Diwan v Indrapal , 2<J C 87c 26 I A 226 4C W N I 2 Bom. L.R I ( 
Sombhai v Jagjiban, 1928 B 380 , see ante p 550 
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^acquisitions ' * n case °f ? sr * ® ut K° er ( x ) anc * Shtolockan Singly) 
the rule laid down by the Privy Council is, that when a widow 
not spending the income of her husband’s estate, acquires 
immoveable property with her savings, and makes no distinc- 
tion between the original estate and the after-purchases, the 
Pnma facie presumption is that it has been her intention to 
keep the estate one and entire, and that the after-purchases 
are an increment to the original estate. In both these cases 
the widow attempted to alienate both descriptions of pro- 
perty by one transaction and had not previously dealt with 
the after-purchases in any way. 

So the original view is now confined to the acquisition 
of immoveable property when there is nothing to show her 
intention to keep it separate. 

Madras, The Madras High Court has held that there is no pre- 

sumption that the property acquired by a widow out of the 
surplus income of the husband’s estate is an accretion to the 
Allahabad, estate, (z) The Allahabad High Court seems to entertain the 

Lahore, same view, (a) But the Lahoie High Court holds that in the 

absence of evidence to the contrary, a purchase from the 
income of the estate by a widow becomes accretion to the 
estate, (b) 

*tiond *e Cr <T The Judicial Committee assumed as correct the above 
onherXten- Madras view m the case of Raja of Ramnad (c) But in a 
t,on recent decision, the Privy Council has expressed that it 

would be possible for the widow to so deal with the after-pur- 
chases that it would remain her own, yet it must be treated 
and shown to have been so dealt with ( d ) 

(^ioC.324 10 1 A 150 — — 

OO 14 C 387 14 I A 63 

(z) Ramkrishna v Naraina, 62 I C. 215 11 L W 112 , Subramaman v Aruna- 
chelam, 28 M 1 Akkanna v Venkayya, 25 M 351 12 M L J 5 

W Wahid v Ton, 35 A 551 , n A L J 856 31 I C 91 See alto Lai 

Bahadur® Sheo, 22 I C 702 t 60 C 359 Malan v Kishore, 71 

I C 833 1923 L 17, (mother) ' ' 

( 5 ) Tepal v Amar, 1925 L 2 , see Ram v Lai, 1926 O 277 
(V) 42 M 581 461 A C4 29 C L. J 551,563 36 M L J 164 21C W N 
M 9 L j 7 694 2 7 J I C J 28 3 21 B ° m L ’ R 88S 49 1 ^ 7 ° 4 ' affirmmg 27 

W Nabakishore v Upendra, 26 C W N 322,325 35 C. L 1 1 16 20 

A L j faa 34 Bom L R 346 42 M L j 253 3 P L T 3 u 65 I C 

305 1922 P L . 39, on appeal from Upendra v Nobo, 23 C W N 64, 



c. XII, s. 8] 


ACQUISITIONS 


So if the widow acquires immoveable property with the whether 
savings of the surplus income, she may deal with it as a full acquisition 
owner, (e) yet it must be traced and shown to have been so “ accretlon 
dealt with. (/) The Court cannot presume that it was so 
done, (g) If she makes in no way any distinction between 
the original estate and the acquisitions, and treats such after- 
purchases as accretions to the original estate, she will be after- 
wards precluded from alienating the acquisitions except for depends on 
legal necessity. The true test is the intention , (//) whether intention , 
she treated the acquisitions as her own or as a part of the 
estate depends on the circumstances of each case, (i) 

A decree for mesne profits in respect of property inherited 
by a daughter from her father is to be considered as part 
of the estate in the absence of any intention to keep the 
decretal amount separate from the parental estate, (j) 

The property thus acquired and made a gift of to her g p‘ r ^ r h 3 < ’ s > ' a " ,, 
brother by the widow shows her intention that she treated sign of in- 
it as her own ( k ) A benamt purchase shows her intention tent,on 


to keep the acquisition her own (/). 

The sum of money, in the hands of the agent of the 
widow, representing rents realised during her life, goes to the 
legal representatives , {m) but rents unrealised for the ^period 
of the widow’s life passes with the estate (n) A tenancy pur- 


(t) Nabakishore v Upendia, 3CC WN 322, 3 2 5 . 35 c L J 1 * 6 20 A L J 
22 42 M L J 253 24 Bom L R 346 3? I T 3" 65 I C 395 1922 
P C 39 on appeal from Upendra v Naba, 23 C W N 64 , Kula v Bama, 41 
C 870 seems to have been overruled ; Sridhar v Kahpada, 16 C W. N 
I06 15 C L J 12 11 I C 971 Ayiswaryanandaji v Sivaji, 49 M. HO, 
49 M L J 568 1926 M 84 , see Yeshwant v Daulat, 1926 N 129 09 
I C 663 , Girja Babulal, M L J 1926 N 342 
(/) Nabakishore v Upendra, Supra 

(g) Srinivasa v Alamelu, 1927 M 715 . . 

(A) Bhagabati v Sahudra, 16 C W N 834 13 I C 691 , Chela Ram v Ishar 
32 I C 831 ,41 P W R 1016 Venkata v Surenam, 31 M 321 , Wahid v 
Tori, 35 A 551 11 A L J 856 21 I C 9, Charusila v Mrinalini 64 * C 

531 (C) , Narayanan v Ruppiah, 43 M 629 38 M L J 437 see Nabakishore 
v Upendra, Supra , Deo Dutt v Raj, 1928 O 411 
C») Keshav v Maruti 46 B 37.2360m L R 803 02 I C 954 >922 B 144, 
Chhanun v Raj , 67 I C 16 9 C L J 24 
( j) Bharateswan v Bhagaban, 33 C W N 193 , 1928 C 759 
{&) Keshav r Maruti, 46 B, 37 23 Boro L R 803 62 I C 954 19 22 

B 144 (I) Nirmala v Deva, 55 C 269 s I9 2 7 C 868 

(m) Rivett v Jivibai, 10 B 478, m this connection see Sridhar v Kali, 16 
C W N 106 15 C L J 12 11 I C 971 

( n ) Bhagabati v Sahudra, 16 C W N 834 13 I C 691 

H L-98 
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chased by a widow, in execution of a decree for rent, against 
a tenant of a land forming her husband’s estate, doe9 not lose 
the character of the parent estate, (o) 

Mr. Justice Page of the Calcutta High Court has, in a 
veiy learned and able judgment, investigated the present law 
on the widow’s rights of enjoyment and disposal of moveable 
and immoveable properties which she has inherited from her 
husband, as also of the income thereof and has come to the 
following conclusion “so long as she remains in enjoyment 
of the estate she may spend or accumulate, or otherwise 
dispose of, the income that accrues therefrom as she chooses, 
Prima facie any income that she has not spent, will pass on 
her death to her husband’s heirs. But if during her lifetime 
she lias so dealt with the unexpended income that the reason- 
able inference to be drawn from her acts is that she has dis- 
posed of it in a way that is inconsistent with an intention 
on her part to treat it as part of her husband’s estate, snch 
a disposition will be valid and binding upon the reversionary 
heirs of hei husband. On the other hand, if at her death, 
or when her widow’s estate otherwise is validly determined, 
it appears that she had not already disposed of the income 
current 01 accumulated which she was entitled to enjoy while 
she was alive, such income ‘will follow the estate from which 
it arose,’ and will pass to the heirs of her husband. In other 
words, her capacity to dispose of such income is commen- 
surate with her capacity to enjoy it. It follows that she is 
impotent to dispose of such income by Will, for her Will 
speaks fi om the tune of her death, and when she purports 
by her W .11 to dispose of the income the widow no longer 
is able to enjoy the property which passed to her for her 
maintenance as the ‘other half of her husband’, and she is 
then incapable of enjoying the income, whether she had 
received it m her lifetime, or whether, as in the present case, 
she never had it in her possession while she was alive. By 
merely making her Will it is obvious that she did not dispose 


(<0 Gangadayal v Chhakim, 1927 C, 806 
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of the property inter vivos or during her lifetime, for she 
may revoke her Will before her death, and it is in this 
sense, I think, that Sir A. Hobhouse referred to the income 
of her widow's estate 'as a kind of property the nature of 
which must remain undecided till her disposal of it or her 
death ” ( p ) 

His Lordship has very lucidly enunciated that so long 
as she remains in enjoyment of the estate she may spend or 
accumulate or otherwise dispose of \ the income that accrues 
therefrom as she chooses , and thus lays down that she has 
got absolute power of disposal over the income during her 
lifetime But his Loidship's observation, namely, in other 
words y her capacity to dispose of such income is commensu- 
rate with her capacity to enjoy it, is much narrower than the 
proposition above expressed and does not follow from the 
preceedmg sentences, and it seems that the report of the 
judgment as printed is inaccurate This latter dictum was 
no doubt what the D^iyabh.iga has laid down, (q) but so far 
as the income and accumulations arising out of it are con- 
cerned, the case-law is that she can absolutely alienate it. 

In none of the cases decided before, it has been ruled that 
a widow cannot dispose of by Will the inco ne derived from 
the estate inherited by the widow. Disposal of pioperty by 
Will was unknown to Hindu law and hence the power of a 
widow to dispose of the income by Will is to be determined 
by the present state of law. There seems to be that some 
Iacunoe is absent fiom the judgment as reported, inasmuch as 
his Lordship’s reasoning in support of the proposition that the 
widow cannot dispose of the income by Will, cannot be 
supported. A Will, no doubt speaks from the time of the 
death of the testator be he or she a full owner or a holder of a 
widow’s estate and either of them can revoke the Will before 
death. If a Hindu widow canuot make a valid disposition by 
Will because the Will speaks from the time of her death when 
the estate vests in the reversioner, a full owner will be equally 
incompetent to dispose of by Will any property as the estate 


( p) Sarat Chandra Mitra w.Charusila, 55 C 918, 933-934 1928 C 794 

(7) S«e ante p 728 
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parses to the heir-at-law when the Will speaks. So the dis- 
tmction based on the above reasoning, between the capacity 
of a Hindu widow’s testamentary power over the income of 
the estate in her hands and that of a full owner, is a distinc- 
tion without difference. Unless one begs the question or 
unless some links in the judgment as reported, are missing 
one cannot limit the powers of a Hindu widow to dispose 
of by Will the income derived from her husband’s estate in 
her possession on the reasonings set forth in his Lordship’s 
judgment 

A decree obtained by a daughter for advances made out 
of the income of her father’s estate in her hands is executable 
by her representative after her death and not by the person 
entitled to the estate after her. (r) 

The Bengal doctrine is not applicable to cases under the 
MithilA School, where the widow is entitled to the move- 
ables absolutely, and not to the entire income of the immove- 
able property. 

When a mother purchases moveable property out of the 
income of the estate inherited from her son, with a view to 
its becoming part of the mam estate, it passes to the son's 
heir after her death. { s ) 

Sec 7— WASTE 

If the widow commits any waste in respect of her 
husband’s estate, she may be restrained by the presumptive 
reversionary heir by a suit. But the principles which are 
applied in Courts of Equity in England for securing in the 
public funds any property to which one person is entitled 
in possession, and another is entitled m remainder, are not 
applicable to the property in possession of a Hindu widow. 

It is necessary to show that there is danger to the property 
from the mode m which the widow is dealing with it or appre- 
hension of waste, (/) or real jeopardy to the assets exist. («) 


(*■) S'ti V Duhm, 41 A 350 (s) Tortan 9 Ballabhji, 48 I C 956 (N) 

(l) Hutrydoss v. UppoorBah, 0 M I A 433 , Durgi v Chintamom, 31 C. 

314 8CWN11, 1 ajo v Allah Dm, 35 I C 229 (P) 

(u) Shankarbhai v Bai Shib, 54 B 837,847 
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case the reversioner mav sue for *« • • 

restrain her, W or (or the — 1 - “ * 


appointment of a Receiver ( w ) 


A'mdo'W, howtvtt, obtaining Utters of Adm, mutton 
to her husband's estate incurs the same degree of habihty as 
any other person and n liable to be removed from the 
management of the estate if her conduct and management is 
such as to endanger the estate, (r) 

When a widow alienates any property belonging to her 
husband in excess of her power, the then next heir of the 
husband may during her life bring a suit for a declaration that 
the alienation, either in whole or in pirt, is invalid after 
her life, but unauthorized alienation is not waste 

Thus the reverstonct’s interest is not so fully protected, as 
It is under the provisions made by the Dayabhiiga for the con- 
trol by the husband’s kinsmen over the widow’s management. 

When cash, or moveable property easily convertible into 
cash, appertaining to the husband’s estate comes to the 
widow’s hands, it would be almost impossible for the revei - 
sioner to get any remedy in most cases, if the Court would 
not interfere unless he could prove danger to the property 
from the mode of her dealing with it , for she may secretly 
deal with such property so as to deprive the reversioner 
entirely. The danger apprehended is the gift to the widow’s 
own relations, of which no trace can be found by the rever- 
sioner. So it is open to the reversioner to file a suit praying 
that moveables be placed m the hand-, of a Receiver appoint- 
ed in the suit. (/) It seems reasonable to presume danger 
without waiting for the mode of dealing, and to apply those 
equitable principles, and to allow the widow permission to 
negotiate for the purpose of more profitable investment when 
the same is available, with the sanction of the Court. 


'Widow as 
adminstri- 


When rever- 
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interfere 


In case of 
moveable 


Appointment 
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(v) Section 54, illustration ( m ) of Specific Relief Act, (Act I of 1887) 

(te) Rupa v. Chandharl, 1928 N 93 
(x) Raghava v Thoyammal, 9 M L T 296 10 1 C, 670 
(>) Venkanna Narasimham r Gogula, 44 M 984 41 M l J 379 66 I C 
10 , Janakl v Narayanasami, 43 I A 207 39 M 634 20 C W N 1323 
24 C L J 309 31 M L ] 225 11 A L J 997 37 I C 161 
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When widow represents whole estate in suit.— It has 
already been said that the widow represents the whole estate 
of her husband, which is entirely vested in her, no one else 
having any present interest in the estate before the termina- 
tion of her interest. It is only after the termination of her 
estate that the actual reversioner or the next heir can be 
ascertained. To a suit respecting the husband’s estate 
she alone is entitled to be a party as representing the estate , 
andadeciee fairly and properly obtained against her will 
bind the reversioners. The following observations of the 
Privy Council in the S/uvaga»ga case lays down the rule 
on the subject — f, Thc same principle which has prevailed in 
the Courts of this country as to tenants-m-tail representing 
the inheritance, would seem to apply to the case of a Hindu 
widow, and it is obvious that there would be the gieatest 
possible inconvenience in holding that the succeeding heirs 
were not bound by a deciee fauly and properly obtained 
against the widow” In the case of Pertabnaram Sing {a) 
following the above principle, the Privy Council has held 
that a decree properly obtained against the widow who 
represented the estate, operates as res judicata against the 
reversioners, (a) But unless the decision could have been 
impeached on some special ground, it would be binding 
on the reversioner, (p) In each case it is to be considered 
whether the estate was properly represented by her. But a 
suit by a widow for the recovery of possession being dismiss- 
ed on the ground of limitation, does not operate as res judi - 


* In this connection see post pp 809 eh (t) 11 C 186 , 11 1 A 197 

(a) Rml v Balw-nt, 4s I A 1G8 , 40 A 591 , 48 1 C 553 , 28 C L ] 519 ; 23 
C W N 326 36 M L J 597 , (1919) M W N 155, overruling Dnrbiri v 
Gobind, 43 A 1558 , sec Bireshur 1 Kamil, 17 C W H 337 , Gingi V 
Indra, 22 C W N 350,25 c L J 391 , 35 1 C 49, Gobrnda v Mohini, 23 
I C 931 (C) , Soshi v Chandra, 35 C I J 348 (observation at p 349) 
68 I C 322 , 1923 C 204 , Pnmatha v Hhuban, 49 C 45 33 C L J 421 , 
25 C W N ,85 , 64 I C 980 , 1922 C 321 , Ghelablni v Bai Javer, 37 B 
172. 14 Bom L R 1142 j 17 I C 836, Mohendra v Shimsunnessa, 19 
C W N 1280,21c L J 157.27* C. 954, Shiva v Kali, 1529 P 392, 
Nigayya v Karuppayyee, 1930M 344 

(b) Risal v Balwant, supra , Bai Kan k 11 v Bai Jadav, 43 B 869 , 21 Bom L R 
837 SI I C 164 , Amrit v Gaya, 45 C 590 , 45 I A 35 , 27 C L J 2 q 5 
22 C W N 409 16 A L J 265 , 20 Bom L R. 546 , 34! M L J 298 , 44 
I C 408. 
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ca/ * in a suit brought by the reversioner after her death, {c) Renata 
\ti an appeal to the Privy Council from the above mentioned TrTollt' 
case, ( d ) it is observed that in a suit by or against a widow wV ' en 
for possession of the estate or part thereof, she and the 
reversioners are equally bound by any final decree which 
a Court makes in such a suit, provided that the suit was 
fought out according to law and was not collusive or fraud- 
ulent. 0?) 

In order that a decree against the widow may be binding \yben decree 
on the reversioner, it is necessary that it should be passed yc^sionen, 
after a fair trial, after full contest in a bona fide litigation, but 
not one based on a compromise. (/) 

Compromise by widow when binds reversioner.— But Compromise 
in order that a compromise made by a widow may be binding 
on the reversioner, it must be a settlement fairly and bona fide 
arrived at of disputed claims ( g ) as prudent compromise ( h ) 
or made bona fide for the estate, (*) with due care and 


(t) Ramchandra V Audemma, 32 M, L J 627 , Somasundaram v Vathilmga, 
40 M, 840, 8G0 , 44 I C 546. 

( 4 ) 40 M 84O 

(#) V iithalinga v Srirangathami, 48 M 883- 52 M. 32a 49MLJ 7CQ 42 
C L.J 563 1925 P C 349 1 30 C W N 113, tht r is explained again m G iggo 
Bai v Utsava, 33 C W N 809 50 C L J 53 P C , a^atn Jollowed Mur.ni v, 
Trilaki, 58 1 A 158 35C WN 152, 5 6o P.C 

(/) Katama Nachiar v Raja of Shivaganga, 9 M I A 539 2 W R PC 31 , 

Madan v Akbaryar, 28 A 241 , Hannath v Mothur, 21 C 8, Mahadie v 

Buldeo, 30 A 75 , Gabind v Khurtm, 29 A, 487 see PC in foot note (g) 
below ,7 C I. R 7*5, 81 , see Rajlakshmi v Katyayani, 38 C 639 13 

K\ 4G4 

(g) Khunni v Govind, 38 I A 87 , 33 A 356 .15 C W N 543 , 13 C L J 

575 , 21 M L J 645 , 10 I C 477, on appeal from Gobind v Khuuni 29 A. 
487, Himmat v, Dhanpat, 38 A 315.35 IC 148 , 14 A L J 340, 
Kanhaiya v Kishori, 38 A C79 , 35 I C 683, 14 ALT 881, Upendra v 
Bindesn, 20 CWN 210,22 CLJ 452,321c 468, Hiran v Sohan, 18 
C W N 929 24 1 C 309 27 M L 1 149 , Kambinayni v Kambmayam 
33 M 473 20 M L J 204 5 I C 640 , Rama v Daji, 43 B 249 Basawan v 
Natha 1925 O 30 , see Sureshwar v Mahesran, 47 I A 233 , 48 C 100 25 
C W.N 194 , 41 C L J 433 , 57 1 C 325 ; 29 M L J 1G1 , 18 A L J 10:9 

(h) Raoji r Kunjalal, 54 B 45*) 34 C W N 627 51 CLJ 434 1930 

P C 163 

(0 Ramsumran v Shyam, 1 P 741 , 27 CWN 269 37 C L J 356 21 

A L J 18 25 Bom LR634 44MLJ 751 C9 IC 71 1922 PC 356, 

Srinith v Nibarun, 5] 1C 945 Kadakkarai V Nadakkannu, (1921) 
M W N 342 62 I C 752 , Kamarasami v Subramanta, 31 M L J 87 33 I C 
€87 Bagawati v Jagdam, 2 Pat L J 471 s 62 I C 933 Mohendra v 
Sbamsannessa, 19 C W N 1280 21 C L J 157 27 I C 954 Rama Aiyar 

r Naray insami 1926 M 609 , Ravji v Rama, 1928 B 14 Shanmuga v 
Kayeri, 1928 Id 708 Ihakurv Dipa, 10 P 352 
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caution, (f) by the widow representing the estate, and not 
one designed to secure a persona] benefit for herself which 
will be no better than any other contract or alienation made 
by the widow (/’) The widow is not bound at her peril to 
pursue a litigation to the ultimate Court of Appeal. (/) 

A compromise entered into in which the claimant was 
given larger interest than he was entitled to, is not binding 
on the reversioner.(w) So also a compromise is not binding 
on the reversioner if the disputant had no bona fide claim, in) 
or it was not bona fide but the result of collusion, io) or 
when the widow by compromise says her husband was a 
joint member of a Mitakshara family and thus disclaims all 
title to represent her husband’s estate. (/») 

But when the claim is binding on the estate then the 
deciee on it without contest by the widow is binding on the 
reversioner, the widow representing the estate was not bound 
to raise any defence when the debt was really due. (q) 

Presumption.— There is, however, no presumption that 
a property found to be in possession of a Hindu widow who 
inheiited considerable property left by her husband belonged 
to him (; ) 

The question of acquisition of property in the name of 
a woman and the presumption arising therefrom has already 
been dealt with (s) A deed purporting to convey full 
proprietory rights will be construed to convey such rights 
unless the contrary appears in the context or from the 

(/) Gingamirtham v Raj amamkka, 53 I C 555, 556 (MJ 

(k) Rama v Dap, 43 B 249 See Srinivasa v Thiravengada, 55 I C 588. 

26 M L 7 350 10 L W 594 Janak v Debi, 2 P it L J 370 

(/) Upemln v Bmdesri, Supra 

(«0 Bhog >r iju v Addepilh, 35 M 560 12 I C 123 , but in this connection set 
Upindra v Gurupad i, 34 C W N 4C4 1930 C 508 and see p 745. 

(«) At- Ob ih Rondam 1 v Kandasamy, 28 C W N 1050 P C Anup v Mahabir, 

3 P it L J 83 in this connection Sep 74s, 

( 0 ) Nagappa v Narampp i, 48 M L J 461 87 I C 667 1925 M 731 

(p) Nirrmn v F iteh, 52 A 178 1929 \ 9 

(q) Subbammal v Avuduyammd, 30 M 3 

(0 Diwan v Indarpal, 25 C 871 2G I A 225 Venkataramayya v Venkatapp- 
ayya, 1930 M 337 , se. ante f, 550 
CO See ante pp 550-551 
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surrounding circumstances, (t) Under the Mithila law a simple 
and pure gift by the husband to the wife does not convey to 
her absolute ownership ; she only takes it for her life without 
any right of alienation unless power of alienation is expressly 
conferred on her ( u ) Where express intention of transferiing 
full rights of ownership appears in the context, the other 
principles of interpretation relied on are of minor importance 
and should not be allowed to restrict the natural meaning of 
the words, (z ) 

Acknowledgment of debt by widow when binds 

reversioner — An acknowledgment made by the widow of a 
mortgage while she was in possession as mortgagee, is not 
an acknowledgment within the meaning of Section 19 of the 
Limitation Act so as to give a new period of limitation m a 
redemption suit, as against the reversionci s, inasmuch as she 
is not the person through whom the reversioners derive title 
or liability, (tv) But she can keep alive a debt by making 
payments under Section 20. (x) But by amending the 
Limitation Act, it has been settled that an acknowledgment 
signed or payment made by any widow or limited owner 
shall be valid against the reversioner, (y) 

Adverse possession against a widow —An adverse 
possession against a widow is not adverse against the rever- 
sioner and the latter is entitled to twelve years fiom the death 
of the widow to enforce his rights against the trespasser in 
respect to immoveale property (2) and to six years in respect 


In Mithila 
wife does 
not get 
absolute 
interest in 
simple gift, 


if ibsolute 
right intend- 
ed it should 
be so 
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ment 


Sec 19, 


Sec 20 of 
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(t) Jaikaram v Umrao, 2 O W N 751 90 I C 674 192S O 749 

(u) Hitendra v Sir Rameshwar, 7 P 500 32 C W N 762 • 48 C L J 83 • 

1928 PC 1 12 (v) Ibid 

(w) Som v Kanhaiya, 35 A 227 40 I A 74 17 C W N.CoS II A L J 389 
15 Bom LR 489 25 M L J 131 19 I C 291 , see Mohini v Sarat, 86 I C 353 

(x) Chegamul! v Govindaswatny, 1928 M 972 

(y) See Act I of 1927, amending Act I of 1908 (Limitation Act) Sec 21, 
Sub-sec (3), <a) 

(z) Limitation Act, Art 141 , Jaggo Bai v Utsava, 51 A 439 ' 33 C W N 

809, 821-22 50 C. L J 52 P C , Runchordas v Parbatibai, 33 B 725 
26 I A 71, 82 1 3 C W N 691 on appeal from Vandravandas v Carson- 
das, 21 B. 646 ; Srinath v Prosunna, 9 C 934 F B. , Bankey v Raghunath, 
51 A 188 F B, 26 A L J 1049 1928 A 561 , Roy Radha v Nauratan, 

CC L ] 490, Siva Prosad v Bhadramam, 1929 C 93, see La]pt v 
Sohna, 1929 L 432; Ayyaswam • Mahadeva, 1929 M 421, Deoram v 
Biju, 1927 N 226 , Phul v. Gobardhan, 1929 A 739. 

H L -99. 
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to moveable property, (a) But a remote reversioner cannot, 
therefore, claim twelve years commencing to run after the 
expiry of twelve years from the death of the widow. (&) 

But in a suit by or against a widow for possession of the 
estate or part thereof, she and the reversioner are equally 
bound by the principles of res judicata and the reversioner 
does not get the benefit of Art. 1 41. of the Limitation Act. (c) 
The Privy Council has thus explained that there is no conflict 
between the Board’s decision in the cases of Runchordas and 
Vatthialtnga It has been so explained by the Full Bench 
of the Allahabad High Court, (d) and Mr. Justice Dwarka 
Nath Mitter of the Calcutta High Court (e) sitting with Mr. 
Justice Jack. The decision of Mr. Justice Page of the 
Calcutta High Court (/) to the effect that there is no differ- 
ence in principle between the loss of the reversioner’s rights 
by an adverse decree against the widow and the loss of such 
rights by adverse possession against her without there being 
any decree, is thus overruled. 

But Article 141 applies only when the last full owner was 
in possession of the property at the time of his death, (g) or 
when the widow was in actual possession and dispossessed. (//) 
Adverse possession by widow.— In a claim by one 
alleging himself to be the heir of another person, on whose 
death his mother and after her, his step-mothers were in 
adverse possession of the disputed properties for more than 
12 years against the above claimants, the Privy Council laid 
down the following principle —“The Hindu widow, as often 
pointed out, is not a tenant for life but has a widow’s estate — 
that is to say, a widow’s estate m her deceased husband’s 
estate If possessing as widow she possesses adversely to 

(a) Limit Act, Art 120 , J iggo Bai » Utsava, Runchordas v Parbatibai, 
see above (b) Amar v Ralli, 1930 L 211 

CO Gaggo Bai v Utsava, see above , Hurrmath v Mathoor, 21 C 8 20 

I A 183, Vaithialinga v Snrangathami, 48 M 882 52 1 A 322 . 49 
M L J 769 4 2 C L J 563 30 C W N 313 1925 P C 249 

(d) Bankey • Raghunath, 51 A. 188 26 A L J 1049 1928 A 561, see 

Lachmin v Ishuri, 1929 O 153 , see Kali v Amid, 1930 A 307 
CO Abmash v Narhari, 57C 289 50 C L J 2.J0 

(J ) Aunbmdoo v Manorama, «;5 C 903 32 C W N 913 1928 C t C70* 

Radha v Nil, 51 C L J 23 (Page and Mallick, J J ) * ’ 

(g) Mohendra v Shamsunnessa, 19 C W N 1280 21 C L J 157 27 I C 254 
See Jaideo v Dhoom, 1929 A 419, (h) Lachmin v. Ishuri, 1929 Q. 153 
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BY WIDOW 


anyone as to certain parcels, she does not acquire the parcels 
as Stridhan but she makes them good to her husband’s 
estate.” (i) A widow, who came into possession of her 
deceased husband’s estate on husband’s death and who subse- 
quently re-married but remained in possession of the same 
for more than 1 2 years, without knowing that her right to 
the estate forfeited on re-marriage and without any opposition 
from the real owners who were entitled to the estate on her 
re-marriage, merely acquired the right for her first husband 
by such adverse possession , (j) but under similar circumstances 
she acquires an absolute title to the propei ty acquired out of 
the income of the estate. {k) A widow when not entitled to 


.gainst 
widow’s 
est ite, 


possession as a widow at the time when she obtains possession 
of certain property, her possession becomes adverse even 
against the reversioners of her husband and may acquire 
absolute title (/) by remaining m possession for the statutory 
period. But if before the expiry of the statutory period to 
enable a daughter to acquire light by adverse possession in 
a property against her mother, the property vests in her as 
heir of the last full owner, her previous adverse possession 


comes to an end. ( in ) 

A widow, who acquires occupancy rights in Abadkor 
rights succeeded by her, acquires them m her own right 
and not representing her husband’s estate («) So a property 
becomes her stridhan property if acquired by adverse 
possession. ( 0 ) The general proposition that a widow in 
adverse possession of any property takes it as her separate 
stridhan property, requires same limitations if the property is 

acquired by a widow claiming as such, (p) __ 

f») Lhjwantiw Safi, 5 L. 19a 5« I A *7 * 28 C W N 960 20 M I W ioj 
24 M L T 87, 22 A L J. 304 aP I R 245 1924 P C 121, Urn followed 
in Anant v Mahadev, 1929 B 333 , set Behan v Ramkaran, 1928 O 237, 
(daughter ) , Bhagwan v Shib, 1930 A 34* (widow) 

0) Umrao • Pirthi, 1925 A 369 85 I C 445. Desa v Dam, 1929 L 3*7. 
Mahajano Purbo, 11 L 424 (remained in possession for more than 12 years 
after she gave birth to an illegitimate sonj 
(&) Tanf v Phool, 1927 A 274 

(l) Rikhdeo v Sukhdeo, 49 A. 713 1928 A 45, Sura] v Tilikdhan, 7 P 

163 : 1928 P 220 See Chandra v Jagjiwan, 1929 O 215 , but see observa- 
tion in Mathuswami v Ponnayya, 1938 M 820, 822 
(in) Dhurjati v, Ram, 52 A 222 
(»;Narainv Sada, 6L 134 88 I C 64 1925 b 3°5 
(e) Rampal c Bajiang, 1926 O 2ti 

(p) Jagmohan v Prayag, 6 P.L.T. 20o 87 I C 473 ! ” 5 2 3- 
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Where a widow is in possession of properties belonging 
to a joint family in lieu of her maintenance, her possession 
is not adverse to the other members of the family and she 
cannot acquire title by prescription. (^) If after the death 
of the husband a widow is found m possession and enjoy- 
ment of joint family, it is to be ordinarily attributed to a 
maintenance allotment and her possession cannot be ad- 
verse. (r) 

What passes in sale in execution against widow.— 

Here again the same difficulty may arise as in a suit against 
the Mitakshara father alone, for a debt due by the whole 
family, — the difficulty in fact distinguishing between proceed- 
ings against the widow personally, and those against her as 
representing the whole estate. In execution of a decree 
against the widow for a debt contracted for legal necessity, 
the right, title and interest of the widow may be sold accord- 
ing to the Civil Procedure, and the question may arise what 
was purchased, the whole estate, or the lifc-mteiest of the 
Widow ? And it will have to be decided by the application 
of substantially the same principles as have been laid down 
in the case of a Mitakshara father ( r ) 

Thu-., where a widow’s estate wa-. sold in execution of a 
decree against her person illy, for arrears of maintenance 
payable by her, which was a charge on the estate, only the 
widow’s interest passed to the purchaser. (/) 

What executing Court can do —A Cou-t executing a 
Gonscnt decree obtained against a widow whereby a charge 
was created on her husband’s estate — the question of necessity 
binding the estate not being gone into by the trial court must 
determine whether the charge subsist after the death of the 
widow when the execution is sought after her death. ( rt) 


(?) Bhagwam v. Moh in, 2Q C W N 1037 41 C L J 591 . 49 ML J 55 33 
A l J 88 1C 385 1925 PC 132 
(r) Ycshwant v Dauiat, 89 l C G63 

0 ) See Eh war, p Babu 47 A 563 88 I C 193 1925 A 49s, ante p 471, 

(0 Baijun Doobey Brij Bhookum, C 133 2 1 A 2 75 24 W R 335 
Munabai v. Aburubammal, 53 M 750 1930 M C88. 
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But in another case in which the widow’s right, title and 
interest only has been sold m execution of a decree, it has 
been held that the Court is at liberty to look into the judg- 
ment to ascertain what was sold thereunder, and that as it 
appeared from the judgment that the decree against the 
widow was in respect of the husband’s estate and binding onthe 
reversionary heir, the purchaser took the estate absolutely. (7/) 

In ascertaining what was purchased at a sale in execution 
against the widow, the question is what was liable to be sold 
under the decree, and what in fact was sold , and for the 
purpose of ascertaining what estate was intended to be affec- 
ted by the decree, the pleadings, the judgment, the decree, 
the execution proceedings, the sale proclamation, the amount 
of the purchase-money and the conduct of the parties must 
all be taken into account, (w) 

In the absence of any evidence to the contraiy it may be 
inferred that the creditor intended to obtain a decree binding 
on the estate, when the litigation was with respect to a debt 
which was in part or in whole binding on the estate , but this 
may be rebutted when a valuable propci ty was sold for an 
inadequate price, (-r) 

When the husband’s propcity is sold in execution of a 
decree for money lent on the widow’s personal security only, 
though for legal necessity, the purchaser would be entitled 
to the widow’s life intrest only (/) The Madras High 
Court (-s)has differed from the above Calcutta decision holding 
that it is not in accordance with the law enunciated by the 
Privy Council in Babuasm’s case {a) and Daulatnvns 
case, (b) 
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(v) Jugul V Jatindra, 11 I A 66 t 10 C 985 

(w) Rameswar tr. Provabati, 19 C W N 313, 320 20 C L J 23 25 I C 84 , 
Srinath v Hari, 3 C W N O37, Braja v Joggeswar, 9 C L J 346 II, C 62, 
Roy Radha v Nauratan, 6 C L J 490, Kiranbaiav K.ali,32lC 587 (C), 
T rilochan v Bakktswar, 15 C I J 42 3 14 I C 839, Pumt '< R ijkuniari, 
22 C L J 4O0 32 I C 580 , su also Jugul v J itindru ante and Raj N irayan 
v Bejoy 754, 757 

(x) 'Ihimmalmsamy v Vtnkutarama, 1929 M (Joi 

(y) Glnbala v Srinath, 12 C W N 769, Kallu v Fuya/, 30 A 394 

(*) Veerabadra v Marudaga, 34 M 188 ai M L J. 320, 339-340 8 I C 1072 

C«) 13 C 2i . 13 I. A. 1 (i) 15 C 70 14 I A. 1S7 
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Sis. $— PARTITION WITH HVSBAHD'S 
CO-PARCENERS 

When can widow claim partition.— Although right to 
partition is an incident of joint ownership and every joint 
owner of property is as a general rule, entitled to obtain 
partition, or in other words to be placed in a position to enjoy 
his own right separately and without interruption and inter- 
ference by his co-sharer, (c) yet two or more widows or 
daughters who have only a limited interest in the property 
jointly inherited by them cannot have the right to claim 
partition in the sense of division of title, neither can they have 
an unqualified right to claim partition in the sense of divison 
of possession, as the same may be a temporary arrangement 
only, ft is therefore discretionary with the Court to allow 
it or not , and it would be allowed if in the circumstances 
separate possession appears necessary for securing equal 
enjoyment to each of them. Still it should be carried out 
in such a manner that it may not be detrimental to the future 
interests of the reversioners, (d) 

As regards the widow’s right of partition against her 
husband’s co-parceners, the same rule applies, that is to say, 
it depends on the discretion of the Court whether paitition 
should be allowed or not. There are two descriptions of 
cases : one in which the husband’s co-parceners are the rever- 
sioners , and the other in which the husband’s daughter and 
daughter's sons are the reversioners. In the latter, there 
cannot be any objection to partition, But as regards the 
former m which the husband’s estate is to go after the 
widow’s death to the same co-parceners against whom the 
partition is claimed, the advantage to the widow from sepa- 
rate enjoyment of her share and to both parties from the 
cessation of disputes and disagreements, is often counter- 
balanced by the expenses and trouble attending the tempo- 
rary severance. Hence the Court may without division by 
metes and bounds, decree separate possession and enjoym ent 


CO Hemadri v. Ramam, 24 C 575, 580 iCWN 406. 
(d) Janoki v. Mothura, $ C. 580, (F. B ) 
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in such a mode that the reversionary interest may not be 
prejudicially affected. ( e ) 

The Lahore High Court has held that the widow has 
a statutory right to claim partition against her husband’s 
co-sharers. (/) 

Moveables and cash how divided —Where in apartition 
there is reasonable apprehension of waste of moveables and 
cash, provision should be made in the final decree for preven- 
tion of waste , a separate suit for injunction is not 
necessary, is) 

Sec.10— &2VSBSX02TSBS 

Sub-Sec i— BIGHT OF BBVERSIONEB8 

Reversioner.-— It should be borne m mind that the term 
reversioner as used in Hindu law bears a sense different 
from its ordinary meaning, for a Hindu reversioner has no 
present interest in the property, the actual reversioner may 
be a person different from the presumptive reversioner and 
his heirs : the terms the next heir of the last full owner or 
the then next taker or heir may be used instead of the 
above expression. A female heir may be a reversioner or 
the next heir having a qualified estate. There appears to 
have been some misconception about the matter. It had to 
be settled by a Full Bench that when a maiden daughter suc- 
ceeds in preference to her married sisters and after marriage 
dies leaving a son, the estate will go to her qualified sister 
as the next reversioner in preference to her son. (h) 

It has been held that in case of succession of collaterals 
after the death of the holder of the widow's estate the 
property inherited by the reversioners is the separate 
property of all of them , (i) and they get per capita ( j ) 
The male reversioner is entitled to the reversion as the heir 
of the last full owner and not on account of his relationship 


(e) Soudamtney v Jogesh, 2 C 2o2, 271 , Janoki v Mothura, o C 580, 
585 (F B ) , Mohaday v Haruk, 9 C 244, 2<;0 , see also Bepin v Lai, 13 C 
209 s 6 B L R 134 Boulnois 139 , Hurrydiss v Uppoornah, 6 M i A 
433 , Padmamant v Jigadimba, Aft Dal v Panbas, 8 C W N 658. 

(/) Gopali w Shannon, 7 L 346 

C g ) Durga v Chintamom, 31 C 214 8C W N II 

(h) Tinumoni v Nibarun, 9C 154 

(t) Shib v Ram, 8 7 I C 938 , 1925 A 79 

(J) StePP 557 , 559 and 609 ante, * 
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with the holder of the widow’s estate or on account of being 
the heir or representative of his father. ( k ) 

The Reversion — of the so called presumptive reversionary 
heir is mere pe* succession is (/) or chance of succession 
to the widow’s husband’s estate in case he becomes the actual 
reversionary heir to the husband on the widow’s death, — - 
the widow’s life being deemed as the continuation of her 
husband’s life for the purpose of determining his heir on her 
death when the succession opens. 

Hence it is not transferable and a conveyance executed 
by the lcversionary heir in widow’s life-time must be in- 
operative. (m) So also during the life-time of the limited 
owner m possession of her father’s estate, her husband as 
guardian of her minor son, a presumptive reversioner cannot 
bargain with the property on his behalf or bind him by any 
contractual engagement m respect thereto , as until the death 
of the mother the son has nothing to assign or to relinquish 
or even to transmit to his heirs. (;/) So a presumptive revers- 
ioner cannot enter into a compromise so as to bind the actual 
rev ersionci , as at that time he had only a spes succession is. 
(o) But a presumptive reversioner can so act as to debar 
himself fiom claiming the reversion when it opens {p) But 
an agi cement between two reversioners to divide the reversion 
when falling in, may be the subject of specific perform- 
ance ( q ) Though a transfer of hts interest by a reversioner 


(k) See Venk *t tnrmm v Subram inia, 1928 M 945 

(0 Venk itanarayam v Subbatnmal, 38 M 406 42 I A. 125 • 28 M, L- J 535 
19 C W N G41 21 C L J 515 1915 P C 124 
[m) T P Act, § G , Nund v Kinee, 29C 354, 6 C W N 395, Manicksm v 
Rama Linga, 29 M 120 , Muthuveeru v Vythilinga, 32 M 206 , 19 M L, J 
88 , Bhogaraj v Addep till, 35 M 560, Vaddadi v Kocharldkota 49 M L J 
296, Maroti v Raiwant, 1928 N 2 ( 52 , Thakar v Uttam, 10 L 613, 1929 
L 295 , lh ikur v Dipa, 10 P 352 , Bindeshwan v Har, 1929 O 183 
00 Amrit v Gay*, 45 C 590, Go 3 , 22 C W N 409 , 27 C L J 295, 34 

RI I J 29S , 12 I C 125 20 Bom I R 545, 16 A L J 2j£ 44 I, C. 

408 , S inkata n Kali, 22 O C 48 51 I C 545 
00 N ig ir v Khase, 8G I C 893 i£25 A 440 , See "Estoppel by act of rever- 
sioner”,^ 807 below 

09 Ste "Estoppel by conduct of reversioner", p 807 below ,Kanhai v Bnj, 40 A 
487 45 I A 118 28 C L J 394 22 C W N 914 16 A L J 825 35 M L J 

459 5 ^ tW 294 20 Bow L R K48 

(q) PindiproJu v Pindiprolu, 30 M 485 17 M L J 505 , see also I^am 1/. 
Ganesb, 73 I C 542 (P ) 
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is void, he may by becoming a party to a compromise be 
estopped from claiming as reversioner. ( > ) But by an 
agreement of surrender from the nearest reversioner, the widow 
cannot enlarge her life-estate into an absolute estate. (/) 

Though a reversioner has no present alienable interest, 
he is entitled to appear and be heard m a Probate Proceeding , 
(0 but if he refuses the next person m the order of 
succession may exercise the right, («) 

Section 43 of Transfer of Property Act. (v) — It has 
already been stated (1 v) that the interest of the reversioner is 
not transferable. The provision of Section 43 of the Transfer 
of Property Act does not apply, when any transfer of such 
interest has actually been made because such a transfer cannot 
be said to have been made ‘fraudulently* or by ‘erroneous* 
representation. (*). 

Sub-Sec ii —SURRENDER 

Surrender.— A female heir may surrender or properly 
speaking withdraw her life-estate and destroy her rights so 
as to accelerate succession and vest the whole estate in the 
then next heir, in the same way as if she were dead at that 
time, (y) It is worthy of special notice that by the so-called 
deed of surrender, all that the widow should do is to declare 
that she feels no desire for exercising rights of ownership 
over her husband’s estate, and so she gives up her rights 
therein and possession thereof , and to declare that her 
interest being thus withdrawn and destroyed, the immediate 
reversioner becomes entitled to the estate by the operation of 
the law of inheritance, but not by any act of transfer made by 
herself. This is bona fide done when the person to whom 
the deed is addressed, and in whose favour the relinquishment 

(r) Ann-rfa v Gour, 48 C 536 25 C W N 496 33CLI 457 tGs I C 27, see 
PC 40 C L J 10 , set p 807 below "Estoppel by conduct of reversioner” 

(s) Gangabai v Hari, 45 B 1167 2380m LR 500 62 I C 680 

(t) Shyama v Prafulla, 21 C L J 557 19 C WN 882 30 I C 161 , 

(«) Shib , Jn the goods of , 56 C 1070 1910C 150. 

(v) Act IV of 1882 as amended by Act XX of 1929 
(u>) See page 792 foot note (t/t) above 

(x) Jagannath v Debbo, 3* A 53 6 ALJ 49, Annada r. Gour, 48 C 536, 
54S , Blndeshwari v Har, 1929 O 185 

(/) Nofer v Modhu, 5 C 732, Mansingh V Nawlakhbati, 73 I C. 822 , confirmed 

by PC 43 CL J 259 
H, L-100, 
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operates, is also her own relation, for instance when the 
surrender is made by the widow in favour of her own son, 
her daughter or grandson In all othei cases it is a mere 
pretext for an arrangement whereby the property is divided 
between the last owner’s relations and the widow herself, the 
latter getting her share absolutely, so that she might give the 
same to her own relations. 

There is no particular form to be observed to surrender 
her interest. ( [e ) It need not be in writing, but if a deed be 
executed it is required to be registered, (a) 

The rule originated from the doctrine that retirement from 
world, or extinction of one’s desire for property is according 
to Hindu law, civil death, and causes, m the same way as 
natural death, the extinction of his rights m propeity, and 
has the effect of accelerating inheritance. And because 
retirement from the world or renunciation depends on the 
will of the person therefore it has been held that without 
the remotest idea of retiring, or renouncing, the widow may 
do that which would follow from her actual retirement or 
renunciation. 

Bat in order to accelerate the inheritance of the rever- 
sioner, the widow realising the true effect of suriender (fi) 
must convey the whole of her limited estate absolutely (c) and 
completely (d) in favour of the then reversioner or reversion- 
ers ( \e ) and not m favour of one of them, (/) nor to one of the 
same degree , ( g ) hence where a widow executed a deed in 
favour of daughter’s son reserving her life-interest and declar- 
ing him to be entitled to the estate after her death, it has 
been held that there was no surrender at all, and therefore no 
title accrued to him so as to exclude another daughter’s son. 


(V) Kotireddt v Subbareddi, 1925 M 382 (a) Gouri v Giya, 1927 N 44 

( 6 ) Krishna ® Subb anna, 1929 M Gn 

(c) Set Bhagivati j Dadu, 1925 N 95 81 I C 878, Dawlat ® Nagorao, 123 
N L R 57 1927 N 230 

(d) Jagwanti v Udit, 1927 A >587 

CO Narayanaswami ® Rama, 53 M 692 34 C W N 1045 appeal from 1926 
M 609 See Basangavda v Basang ivda, 39 B 87. iG Bom I. R G99 27 
IC iGj , Sham v Jaichha, 39 A 520, Ram Bodh v Ram Narain, 65 IC 
77 6 5OLJ 512, Baij Nath® Mangala, 6PLT J31 90 J,C 732, 

(f) Manjaya® Scshgiri, 49 B 187 
CO Bechu v Dulhma, 1925 A 8 
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{k) Nor can there be a valid surrender in favour of daughter’s 
sons when the daughters arc the next reversioners. (*) But the 
question whether daughter’s consent could validate such a 
surrender, is kept open (;) 

Following the analogy of an adoption in Bombay, made 
by a widow without any authority, it has been held that the 
validity of a surrender by her cannot be called into question 
on the ground of improper motive or of any condition being 
imposed by her , accordingly, where a widow conveyed the 
whole of her husband’s estate to the next reversioner, in con- 
sideration of an undertaking by him to reconvey a portion 
of the property to her brothers, the conveyance is held to be 
good and valid, as well as that executed by him m favour of 
her brothers, neither of which can be impeached by the other 
reversioners, (i) 

The Madras High Court has held that one of two co- 
widows cannot, without the conjunction of the other, 
surrender the estate, (/) nor can relinquishment by one, of 
her interest m favour of the other, accelerate the rever- 
sioner’s rights if the latter pre-deceases the former. (///) It 
cannot be denied that a widow can extinguish her rights in 
her husband’s estate so as to accelerate the rights of the 
reversioner whether he consents to it or not. (n) The gift 
by the widow of the entire husband’s estate to the daughter’s 
son during the life-time of the daughter does not operate as 
an acceleration of the estate of the daughter’s son. (<?) 
But the gift of entire estate to the daughter, (/) or to the 
reversioner by the mother along with all the daughters, (q) 
or with their consent, (r) will accelerate the daughter’s or 
the reversioner’s estate as the case may be, 

(h) Behari v Madho, 19 I A 30 T9C.216, see iUo Palla p Chalh, 23 I C. 

98 1 L W 217 (t) Narayanaswami v Runa, Sufra ( j ) Ibid 

(&) Challa v Palury, 31 M 446 

(l) Anna v Jaggu, 1925 M 153 

(m) Chengappa v Buradagunta, 43 M 855 39 M I J 5C7 Co I C 135. 

(tt) See Basangavda v Basangavda, 39 B 87 16 Bom L R C99 27 I C 1C7 
(o) Raja Dei v Umed, 34 A 207 g A L J 158 13 I C C 33 
C P) R«P Rani v Rewati, 7 A L J 645 6 I C 541 

(q) Chinaswami v Appaswami, 42 M 2$ 35MLJ 512 48 I C 147, Chitor 
Jhunm, 1930 A 395 in this connection iee Narayanaswahn v Rama, 34 
CWN 104s, 1050 P C 

(r) Janki v Sundar, 22 O.C. 16C t 6 0 . L, J 466 53 I C 462. 
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But she cannot relinquish her estate so as to affect prior 
alienation made by her which will be good for her life or 
until re-marriage (s) Mr. Justice Page of the Calcutta 
High Court, in an elaborate judgment, discussing the various 
texts and decisions of different High Courts, has held that 
the reversioner is competent to challenge the validity of 
alienation made by the surrendering holder of the widow's 
estate even during her life-time. (/) Against his decision 
there was an appeal under Clause 1 5 of the Letters Patent, 
Their Lordships in appeal came to the conclusion that the 
alleged surrender was for valuable consideration ; and, 
hence, it has been held that it was unnec essary to consider 
the question, whether in case of an absolute surrender by 
a Hindu widow m favour of the reversioners, the latter can, 
during the life time of the widow, recover possession of 
properties previously alienated by her. («) The Madras 
High Court, (v) however, as is stated above, in an almost 
similar case expressed a contrary view and a recent decision 
of this Court has disagreed with the view expressed by Mr. 
Justice Page of the Calcutta High Court, (w) The Allahabad 
High Court (tf) entertains the same view as that of the 
Madras High Court. 

But the Madras (/) and Bombay (d) High Courts have 
held that a widow, after making some alienation not binding 
on the estate, cannot make a valid surrender as she has 
put it out of her power to surrender the whole estate. 
These decisions seem to contemplate surrender of widows 
estate by the holder thereof as a kind of transfer. 

It is a settled law (a) that surrender is an effacement of 
the widow wh’ch opens the succession to the estate of the 


(s) Subbamma j Subrarmnyan 39 M 1035 30 M L J 25 o 3a I C 813, see 
also SundaraMVa v Viyamma 48 M, 933 49 M L J 266 1925 M 1257 
layya v N irayya, 1927 M 530 ; Meenamlal v Aburnteammal 53 M. 
750 1930 M. 688 

(l) Prcfula Kamim v Bhabam, 1926 C 121 
(■*0 3oCW N 1011,1038. 

(v) SundanMva v Viyama, 48 M 933 49 M L J 266 , see foci note (s) above. 

(tv) Karuppa v Irulayee, 1927 M 429 

(x) Lachhhii v Lachho, 49 A 234 1927 A 25S, 4(52 

(?) Viparaghivacharier v Ranianujachariar, 1929 M 37 

(z) Sakharam v Thama, 51 B 1019, 1928 B 26 

(«J see ante 793-794 
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next heir of the last full owner. “ That is to say, she can so 
to speak by voluntary act operate her own death.”(£) Applying 
this principle of law it appears that the view, of Mr. Justice 
Page, that the reversioners who inherit the estate after sur- 
render, may challenge the unauthorised alienations made by 
the holder of the widow’s estate, even during her life-time, is view of Mr 
more consonant to reason than the strong contrary (c) reasonable* 
opinion. By surrender the rights of the next heir of the last 
full owner is accelerated and there is no reason why the rever- 
sioner will not get all the rights then available including 
the right to challenge an unauthorised alienation made by 
the widow who in the eye of law is deemed to be dead 
Her right with respect to the property in which she had 
a widow's estate have come to an end. 

The view of law that there cannot be a valid surrender 
when the widow has made unauthorised alienation seems and why 
to be equally fallacious The act of surrender of a widow’s 
estate does not depend on the volition of any one e^se 
except the widow. No one can prevent the operation of 
law coming into play by the simple wish of the holder of 
the widow’s estate. Nor can any one force her to enjoy the 
widow’s estate simply because she had made an alienation 
not binding on the estate. Whatever is left by the widow 
after her proper use of the widow’s estate, will vest in the 
reversioner, and if any improper alienation had been made 
by the surrendering widow, the reversioner may be at liberty 
to set it aside. 

The Privy Council, in the case of Man Singh , v. Naw* 

lakhbati ( d ) in which two widows, when Wards of Court, s €rrcn d er 

surrendered the estate without sanction of the Court has and Sec. 60 

Court of 

held , “ The so-called surrender in the present case was, as Wards Act, 


(i) Rangasami v Nachiappa, 46 1 A 73 , 79 42 M. 533 36 M L J 493* 
(1919J M W N 262 23 C W N 777 « 29 C L J 539 . 21 Bom L R 64 
• 17 A L J 536 50 1 C 498 
( ) see P 795 foot notes (w) (x) and (y) 

(d) S (i) 2 9 ° 43 C L J 359 31 C W.N 49 
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stated above, void in law, and was also void as being in 
contravention of Section 60 of the Act” The Courts in 
India, perhaps, decided the case on the only question, 
whether the surrender was valid in view of Section 60 of 
the Court of Wards Act, (e) and consequently their Lord- 
ships observed as follows “ Those learned Judges might 
have found on facts that the deed was void independently 
of Section 60 of the Act.” 

Their Lordships did not give any reasons for holding 
why the surrender was invalid under Section 60, which runs 
as follows * — 

Sec < 5 o “6o. No Ward shall be competent to CLeatc, without 

the sanction of the Court, any charge upon, or interest in 
his property or any part thereof,” 

In cases of surrender, as has been stated above, the 
holder of the widow’s estate is deemed as civilly dead and 
hence, she cannot be said to ‘ create* any 1 interest ’ in her 
property , she can, at best, be said to have extinguished 
her own rights in the pioperty and thereby expedited, the 
succession of the reversioner. It has been observed by 
Sir Nalmiranjan Chatterjce, Kt., the Acting Chief Justice 
of the Calcutta High Court, (Rank-in and Chakrabarti JJ. 
agreeing) that there must be an effacement of the widow — 
an effacement which in other circumstances is effected by 
actual death or civil death — which opens the estate of the 
deceased husband to his next heirs at that date (/) It is 
similarly held by the Allahabad High Court (g) that if a 
widow brings about a complete effacement of herself, the 
entire estate vests in the next reversioner. If a holder of 
a widow’s estate, when a Ward of a Court, but not a minor, 
leaves the life of a householder and begins to reside in a 
holy place maintaining herself by begging alms, giving up 
all her interests in the property observing all formalities, 
how can a Court hold that there was no valid surrender as 
no sanction of the Court was obtained under Section 60. 

(e) Act IX of 1879 

(/) Prufollo Kammi v Bhabam, 30 C W N ion, 1038. 

(g) Maru v, Hanso, 48 A. 485 . 1^6 A. 413. 
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Surrender and reconveyance —Where, however, a 
widow relinquished the whole estate m favour of the then 
reversioner, and the latter made an absolute gift of half the 
estate to the widow to enable her to make a provision for 
maintenance of a son adopted by her, whose adoption had 
been declared invalid in a suit by the reversioner, it has been 
held that the relinquishment is valid as to one-half of the 
estate, and invalid as to the other half reconveyed to the 
widow. It is difficult to follow the distinction . for the 
widow intended really to relinquish one-half in consideration 
of getting an absolute litle to the other half. (//) 

In a later case, however, this ruling is held to apply only 
when the conveyances formed parts of one and the same 
transaction and therefore tjie conveyance by the reversioner 
to the widow, which is not established to have foimed one 
transaction with the deed of surrender executed by the 
widow in favour of the reversioner, is held to be not open to 
objection, (t) 

But in another case, where the widow and the nearest 
reversioners executed a deed whereby the latter* in considera- 
tion of a portion of the estate being conveyed to them by the 
widow, did bona fide give up all their rights to the remain- 
ing portion, and consent to the disposal of the same by the 
widow according to her pleasure, it is held that the actual 
reversioner, who claim through the consenting reversioners, 
are estopped and bound by the consent of their father, upon 
the authority of the case of Bajrangi Singh v. Manokarnika 
Singh , (j) although the learned judges were of opinion that the 
reversioners could not grant a general release of their rever- 
sionary right, with a view to enlarge the widow’s power and 
enable her to give an absolute title by prospective alienation. (/&) 
It is doubtful whether the actual reversioner who derives his 
right directly from the last full owner can be estopped by his 
father’s consent, (/) and whether Bajrangi s case really 


(A) Hemchunder v Sarnamoyi, 22 C 354 (t) Kanuram, v Kashi, 14 C W N 
226 

0)35 I A 1 12CWN74 6CLJ 766 5 A L J 1 13 MLT 1 9 Bom 
L R 1348. (k) Rangappa v Kamti, 31 M.366 

(/) Set Bahadur v Mohar, 29 I A I 
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supports the view of estoppel. But it has been held that 
surrender for consideration will not be invalid provided it was 
for the entire estate, (m) 

The Privy Council after considering various cases on the 
point has summarised the law thus * “An alienation by a 
widow of her deceased husband’s estate held by her may be 
validated if it can be shown to be a surrender of her whole 
interest in the whole estate in favour of the nearest rever- 
sioner or reversioners at the time of the ahenation. In 
such circumstances the question of necessity does not 
fall to be considered. But the surrender must be a bona 
fide surrender, and not a device to divide the estate with the 
reversioner.” (»). 

A reasonable stipulation for maintenance ( o ) and resi- 
dence, ( p) or to pay the widow’s debts, (g) does not affect the 
validity of a surrender provided it is a bona fide surrender 
of the entire interest of the widow and not a device to divide 
the estate with the next reversioner. But a surrender is not 
valid, when made with the object of providing a sum of money 
to the daughter under the terms of surrender, inasmuch as 
the holder of the widow’s estate was fairly certain that on 
her death the reversioner would not carry her wishes, and 
when the transaction was resorted to to get at che corpus 
paid into Court by Government as compensation, (r) 


(m) Brahamanaikudu v Mahalakshmi 24 M L J 533 17 I C 487 

*) Rangasami v Nachiappa, 42 M 523, 536 1 46 I A 72 36 M,L J. 

C W N 777 29 C L J 539 i 17 A L J 536 *1 Bom L R 640 50 
approved in Bhagwat v Dhauukadhan, 46 I A 259 47 C 466 24 
274 37 M L J 513 • aa Bom L R 477 1 17 A L J 1036 , see Sureshwar v 
Maheshram, 48 C 100 . 47 I A 233 25 C WN 194 P 0 39 M L.J 161 18 
ALJ 1369 57 I.C 32s , Khawam v Chet Ram, 19 A I 37 I C 86, Sham 
v Jaicha, 39 A 520, Moti v Laldas 41 B 93 18 Bom L R 954, Indra v 
Carbasova, 41 C L J 341 87 I C 930 1925 C 743 Sambastva v Rama- 
swamt 353 iG 1 C. 772 1935 M 803 Venkata v Loti 83 I C 1025 1925 
M 382 

(oV Bhuta v Manga, 1930 L 9 

if) Angamuthu v Varatharajulu, 42 M 854,861 FB 17MLJ 384 531 IC 
386, Munugarrav Manugarra 34 MLJ 229:421c 939 Chineswami v 
Appaswami 42 M 25 35 M L J 512 48 1 C 147 , Supdi v Maruti 67 I C 

9G0 (N) , Mokham t>, Bansidhar, 9 O L J 3SO 68 I C 972 19236 14, 
AbhOya v Ram, 89 1 C 770 1926 C 228 , Gohal v Surendra, 85 I C 804 
1 1925 C IC04 , Anna Nana v Gojra, 1928 B 333 

(q) Rajagopal c Suryanarayana 41 M L J 208 64 I C 488 1 (1921) MWN, 431 

(r) SiVa subramania v Piramu 49 M.L J 128 93)01024 1925 M, mi, 
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Tt has been held that the interest of the widow in the 
property reserved for her maintenance need not be a life- 
estate. (r) 

tab-Seo ill— SALE OB GIPT TO RBVBBSIONBB 
Sale or Gift by widow of a portion to Revert! oner.-* Alienation of 
It should be noticed that the acceleration of succession by ramSoner* 
the widow's relinquishment of her right in favour of the 
reversioner, must relate to the whole estate, upon the theory 
of retirement from the world or renunciation or extinction 
of temporal affections or of desire for property, operating as 
civil death . But the gift or sale by the widow of a portion 
of her husband’s estate to the reversioner, was held to 
convey an absolute title without any legal necessity whatever, 
and to be good and valid against the actual reversioner, (j) 

But the Privy Council m the cases (t) referred to above invalid 
has finally settled the question and; has held that a widow in 
possession of a limited estate cannot make a valid transfer of 
an absolute right with respect to a portion of the estate to 
the reversioner ; as it is the effaccment of the widow which 
opens the right of the reversioner and as there cannot be a 
widow who is partly effaced and partly not so. 

8<tb*8ee iv-ALIENATION WITH REVERSIONER’S CONSENT 
Alienation with reversioner s consent —In some cases Alienation 
the validity of an alienation with the nearest reversioner's 
consent is sought to be deduced from, or supported by, the consent 
widow’s power of surrender or relinquishment of her interest 
in her husband’s estate, causing the same to be vested in the 
nearest reversioner. But this is an effect of the civil death re- 
cognised by Hindu law, to take place on the happening of 
any one of three events, namely, (i) degradation for the com- ^ at con5t i. 
mission of a heinous sin causing the guilty person to be civiI 

outcasted, (2) adoption of a religious order, and (3) renuncia- 
tion or extinction of worldly affections and desire for pro- 
perty , and civil death causes destruction of ownership in all 
descriptions of property whether it be her Stridhana or 

( r) Karruppa v Mudah, 43 M L J 36 67 I 397 

(1) Annada v Indra, 12 C W N 49, Kanuram v Kashi, 14CWN 226 , 

(t) See foot note (n) above 
H, L— 101. 
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inherited by her, and opens succession to the next heir by 
accelerating inheritance. It should be borne in mind that 
the reversioner’s ownership arises by the operation of the 
law of inheritance and not by any act of transfer by the 
widow, who only destroys her interest, but does not cause 
the accrual of the next heir's ownership, except indirectly by 
accelerating succession. Surrender must therefore comprise 
the whole of the husband’s estate ; it can by no means ex- 
plain alienation of a portion of property ; nor is it at all 
necessary to rely on it for that purpose, as the two are un- 
connected according to Hindu law. Alienation with the 
consent of the husband’s kinsmen is expressly laid down ; 
but this rule raises the question, whether the consent of all 
or some of the kinsmen is necessary , and for the solution of 
this question reliance is placed on the doctrine of surrender 
by the widow’s renunciation accelerating inheritance, and 
causing the estate to vest in the immediate reversioner, who 
is therefore deemed the kinsman to be principally consider- 
ed as interested, and his consent must be taken to be neces- 
sary and sufficient by the intendment of law. 

The conflict of decisions on this point, of the different High Courts, is 
mainly attributable to the erroneous view that the widow’s act of withdrawing, 
destroying, or relinquishing her interest, is the direct cause of the nearest 
reversioner’s right, and that she may relinquish her rights m a portion only of 
the estate, and that this liberty to surrender a portion forms the foundation 
of the validity of an alienation with the immediate reversioner’s consent It 
would be convenient to consider the law of the Bengal School, first 

It is laid down in the Dayabhaga itself (u) that the widow may, with 
consent of the husband’s kinsmen, deal with his estate in any way , and the 
reason is, that they are her lawful guardians in default of the husband and 
the male issue This follows from her status of perpetual tutelage under 
the Hindu law (v) her supposed want of discretion being supplied by their 
auctontus It is only with their permission, that she may make any gift to 
her own relation on her father's or on mother’s side This rule is suppor- 
ted by the authority of the following text of Narada — 

spt HvntfanTr: tdj; ffcrsrr: i 

^ tar. It 

i 

r»j. f^n: ii h 

(u) D B II, 

(v) Texts Nos 2 and 3 
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which means,— ’"When the husband is deceased, the husband's kin are the 
guardians of his sonless wife in the disposal and care of the property, as 
well as in (the matter of; maintenance, they have full power But, if the hus- 
band's family be extinct, or contain no male, or be helpless, or there be no 
sapmda of his, then the km of her own'parents are the guardians of the 
widow " 

While commenting on this text the author of Dayabh&ga says, that 
"disposal means "gift and the like" which expression means and implies 
"gift, sale and mortgage,” 1 <? , any disposition of property 

This doctrine that the widow may with the consent of the husband's 
kinsmen deal with her husband’s property, was acted upon by the Courts 
of Justice from the earliest times But the difficulty which was felt for a 
long time, was, as to whether by "the consent of husband's kinsmen” is 
intended, the consent of all persons who may possibly be heirs of the 
husband, or the consent of the nearest or the presumptive reversionary 
heirs 

This difficulty has now been removed and it has heen held that the pre* 
sumptive reversionary heir’s consent is sufficient, because the widow may 
by retirement or by renunciation, cause the estate to be vested in the rever- 
sioner, and he is the person to be principally regarded in this connection (to) 
So it appears that the widow and the presumptive reversioner are together 
competent to deal with the whole interest of the widow and of the reversioner 
in the property in any way they please, (r)but not in a portion of it (y) 

When there are more reversioners than one, of the same 
degree, the consent of all is nece»sary, the consent of only 
one or some being of no legal effect , the alienation in such 
a case is absolutely void (2) This decision has been approv- 
ed by the Judicial Committee in Batjrangi's (a) case. So a rtori- 
consenting reversioner can recover back his share int he 
reversion from the alienee after the widow’s death. ( b ) 

The Privy Council in the same case lays down for the 
first time an important principle, namely, that the rever- 
sioner’s consent need not be given at the time of the 
alienation by the widow, ic) If subsequent ratification 

(w) Nobokishore v* Han Nath, 10 C 1102 (FBJ, Raj Lukhee v Gokool, 13 
M.IA 209, 228 12 WR 47 -3 BLR PC 57 

(x) Bhola v Harimam, 30 C L J 6 , Jiwatmal v Giambai, 10 S L R 49 ‘ 35 

IC 681. 

GO Raines v Sasi,23 CWN 1025 30C L J 56 S3IC 654 
00 Radha v Joy, 17 C 8 g 5 and note 90o(Sristidhar v Brojo) , see in this con- 
nection Sumitrabai v Hirbaji, 1927 N 25, Yeswant t> Tulsabai, 1927 N. 

134 

(а) 30 A i . 35 I A. 1 12 C W N 74 . 6 C L J 766 5 A L J 1.3 M L.T *19 
Bom LR 1348 

( б ) Ajudeia v. Mathura, 1926 A (fig 

(c) See Malik v Mahkarjunappa, 38 B 224 15 Bom LR 1142 22 IC. 292, 
tut see contra Mulugu v Mudigonda, 31 M.L J 406 , 36 1 C. 407, 
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is not sufficient for validating a previous alienation, then 
arises the question whether a prior consent can validate a 
future alienation ? In other words, will consent have pros- 
pective as well as retrospective effect ? There seems to be 
no difference m principle between the two 

The Privy Council (d) and the Courts in India (e) have 
lately considered the effect of consent of the presumptive 
reversioners in an alienation made by one who had only 
a widow's estate in the property. It is now clearly explained 
that the widow and the reversioner do not represent the 
whole estate, inasmuch as the reversioner has got no vested 
interest in the estate but merely a s/>es successions. Hence- 
it is now finally Settled that “when the alienation of the 
whole or part of the estate is to be supported on the ground of 
necessity, then if such necessity is not proved aliunde and 
the alienee does'.not prove enquiry on his part and honest 
belief in necessity, the consent of such reversioners as might 
fairly be expected to be interested to quarrel with the trans- 
action will be held to afford a presumptive proof which, if 
not rebutted by contrary proof, will validate the transaction 
as a right and proper one.” (/) 

The value of such presumption depends on the circumstances 
of each case, {g ) But the presumption is not affected even if 


(d) RatigaswamI v Nachippa, 4a M 523 46 I A 72-36 M.L J 493 ; 33 CWH 
777 35 C.L J. 539 17 A L J 53O 21 Bom L R 640 50 I C 498 on appeal 
from 28 MLJ 1 , Be joy v Girindro, 41 C 793 18C-WN 673,681 19 
C L.J 6ao 12 A L J 711 16 Bom LR 425 27 ML] 123 23 I C. 162 
Han Kishen v Kashi, 45 C, 87G 42 1 A 64 19C WN 370 21CLJ 
225 13 A L J 223 28 MLJ 565 27 I C 674 

(e) Debi Prosad v Golap, 40 C 721 (FB) 17 C WN 701 17 C L.J 409 1 19 

I C 273 , Shymadas v Kadhika, 22 C.W N 846 , 29 C L J 24 47 I C 853 , 
Gopeswar v )urgamam, 17 C WN 1062 19 C L J 318 21 I C 200, Ram- 
esh v Shasi 23 C W N 1025 30 C L J 56 » S3 I C 654-; Marudhamuthu v 
Srinivasa, 21 M 128 (FBj 8 M L J 69 , Nachiappa v Rangaswami, 28 
MLJ (1, affirmed by P C 46 I A 72 see above), Bhup v Jhamman, 44 A 
95 19 A L J 881 64 I C 630 , Pilu v Babaji, 34 B 165 11 Bom L.R. 129, 

Motiv Laldas, 41 B 93 18 Bom LRI954 37 I C 945 , Bai Parvati v Daya 
bhai, 44 B 488 22 Bom LR 704 58 I C 256 (in connection with Bombay 
cases vee Vinayak v Sitabai, 1927 N 312 ), Nabin v Hem 20 I C 248 (Q), 
Mata v. Devi 58 I C 576 (A) , Bhagwana v Rameshwar, 6 O L J, 460 1 23 
O C 256 - 53 I C 674 . Baij Nath v Mangala, 6 P L T 731 90 I L 73a 

(/) Rangasami v Nachiappa 42 M 52 , see Ramaswami v Rajagopal- 
achanar, 22 L W 5*8 • *9*6 M 29. 

(g) Thakur v Dipa 10 P 352 
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the reversioner received a substantial benefit under the tran- 
saction. (A) 

The presumption of existence of legal necessity by reason 
of the consent of the reversioner does not, however, arise 
if the transfer was in favour of such reversioner, (*_) r - 
with the consent of female reversioner, (j ) 

The consent of a female reversioner, however, will not be 
effectual, (k) though under the Bombay school, she is entitled 
to absolute estate on succession (/) But her consent is 
sufficient to estop her from challenging an alienation, (/#) 

But the principle that alienation with the reversioner’s 
consent raises a strong presumption that the transaction is 
valid and proper, has no application m case of a gift 
inter vivos ( n ) or by Will (0) made by the widow. 
Such a gift with the presumptive reversioner’s consent will 
not bind the actual reversioner or the adopted son. (/>) But in 
a case of gift of a portion of the property to a reversioner 
and a Will of another portion in favour of a third person, 
both executed on the same day, the deed of gift being signed 
by the third party and the Will by the reversioner, it has been 
held that the reversioner is estopped fiom challenging the 
devise in fovour of the third person. ( q ) 

Thus the widow and the reversioners cannot combine to 
turn the widow’s estate into absolute one. ( r) 

What constitute reversioner’s consent —The reversioner 
ordinarily gives his consent by joining the widow in execut- 
ing the deed of transfer, or by attesting the deed reciting his 
consent to the transfer, when he is aware of its contents, (j) 


Female re- 
versioner’s 
consent 


Presumption 
on rever- 
sioner’s 
consent 


She and re- 
versioner 
cannot turn 
absolute 
estate. 

What consti 
tutes con- 
sent 


(A) Ambikav chandramani 8P 396 1 939 P 389 , sec Kamgonda v Bhausaheb 
52 B 1 54 I A 396 32 C W N 88 I92?PC. 227 , Tangeva v gobindappa, 
1928 B 495 Krisnnaswamy v Muthlukashune, 1928 M 1097 
(t) Upendra v Gurupada 34 C W N 404,408 1930 C 508 
( ; ) Kurvoteppa v Nigayya 1930 B 299 

(k) Bepin ® Durga, 35 C io 85 • o C L J 120 12 C W N 914 

( l) Kishan v Namdeo, 1929 N 277 

(m) Akkava v Sayadkhan 51 B 475 FB , 1927 B 260, Taneeva v Govinda- 
ppa, 1028 B 49s 

(n) Abdhulla v Ram, 34 A. 129 8ALJ 1318 12 1 C 601 , Drigpal v Harhar 
24 O C 245 64 I C 80 , Pilu v Babajt, 34 B 165 1 Bom L R 1391. 

(0) Durga v Kamkrishna, 18 C LJ 162 21 I 714 
Tultaran v Yesu, 55 B 46 
(g) Puran v Duti, 1926 A C84 
(r) Thakur v Dipa 10 P 352 

(#) Sham v, Achhan, 35 I.A. 183, 189 , Udai v Gajendra, 70 I C. 815. 
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a question 
of fact 


When the reversioner negotiated the transaction and he with 
the other reversioners attested the deed, the alienation is 
to be treated as done with the reversioners’ consent. ( t ) 
But mere attestation is not necessarily equivalent to con- 
sent, (u) nor is a reversioner estopped by signing the deed, 
from disputing the validity of an alienation made by the 
widow. ( v ) But if the reversioner stands as Surety for the 
due performance of the considerations of a mortgage deed 
executed by the widow, it is tantamount to a consent. ( w ). 

But such assent should not be inferred from ambiguous act 
or be supported by dubious oral testimony, (x) It is a 
question of fact, and may be proved otherwise than by a 
writing , it must be established that the reversioner consent- 
ed to the destruction of his reversionary interest, m consider- 
ation of deriving some benefit by the transaction. Accord- 
mgly, where a widow sold a portion of her husband’s estate 
through the presumptive reversionary heir who acted as her 
Mukhtiar, but who did not receive any portion of the con- 
sideration, it is held that although it was stated in the deed 
that — “the vendor has become absolute owner of the share 
sold from the date of sale 1 ' — yet there being no evidence of 
necessity, the widow’s life-interest only passed, and therefore 
the then reversioner’s grandson who was the actual rever- 
sioner was entitled to eject the purchaser. (7) 

A transfer by widow of a portion to the presumptive 
reversioner purporting to surrender all her interest and a 
sale of the same property by the latter the next day, both 
deeds being registered on the same day consecutively, consti- 
tutes a transfer by widow with the reversioner’s consent ; 


(/) Snnivasaragavachanar v Rajagopalachariar, 1927 M 438* 

(«) Abhoy v Attarmoni, 13 C W N 931 1 I C 415 Upendra v Blndeshri, 22 
C L J 452 20 C W N 210 32 I C 468 , Mathura v Jagat, 18 I C. 289 (O); 
in this connection set Gaja Sing v Uchhaba, I929 A. 223 

(v) Lala Rup «. Gopal 36 C 780 13 C W N 920 .10 CLJ58 6 AL] 

567 s M L T 423 11 Bom L K, 833 93 P.R (1909) 3 I C 782 , Thakur 
v Dipa, 10 P 342 , but see Chandi v Gur 1930 0 , 339 

(w) Sunder v. Kamun 1929 N 516 

fx) HariKishenv Kashi, 42 C 876 4a I A 64 19 C.W N. 370 . 21 CL J 235 
. 13 A L J. 223 28 M.L J 565 27 I C. 674. 

( y ) Jiwan v, Misn, 33 1 A I. 
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the actual reversioner after the death of the widow, therefore, 
cannot get the sale set aside without proof of want of legal 
necessity. (/) 

The assent may be in writing but such writing is not com- Registration, 
pulsorily registrable, (a) 

Estoppel by conduct of reversioner. — A reversioner 
has got no prasenti interest in the reversion during the life 
time of the holder of the widow’s estate. His interest, as 
has already been stated, a mere spes successions. But a Family 
reversioner may enter into a family settlement or agreement S ° em " 
with the holder of the limited estate, so as to preclude himself 
from challenging an alienation made by the limited owner 
on the strength of the agreement, (b) But the question 
whether the alienation can be questioned by the actual rever- 
sioner, had been kept open by the Privy Council ; (c) but a 
subsequent decision of the Board has expressed that if some 
person other than the one who was a party to the family 
arrangement had been, at the death of the holder of the 
widow’s estate, the nearest heir of the last full owner, it might 
have been open to him to question the alienation, (d) The 

heir of the person who was party to the settlement and who Heirs of 

... , reversioner 

trace his inheritance through him are, however, equally es- 
topped to question the alienation. ( e ) So a male reversioner 
who succeeds to the estate will not be bound by any act of 
the female reversioner immediately preceeding him, though 
she herself might have been estopped by her own conduct 
when the estate vested in her after the first holder of the 
widow’s estate ; because the male reversioner traces his in- 
heritance from the last full owner and not through either of 
the preceeding limited owners. But the Calcutta High Court 

(*) Matik v Mallikarjunapa, Supra foot note (0 p 803 
\a} Said v Kunwar Darshan, 50 A 75. 

W Ramgowda v Bhansahe, 52 B 1 54 I A 395 32 C W N 88 • 1927 
PC 227 j Hardei v Bhagwan,24C W N 105 50 1 C, 812 P. C , Chahluv 
Parma), 41 A 611 51 I C gig.Bar&tiv Sahtc 38 A. 107 31 I C 919, 

Pulliah v Varadarajulu, 31 M 474, step 745 foot note (r), p 792 foot notes 
(P ) a nd foot note (q) of p 805 , Nakched v Sukhdeo 1030 A. 430. 

(c) Hardei v Bhagwan, see above 

(d) Ramgodowda v Bhausaheb see above 

(0 Ibid. 
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thU view of law be apphcJ a -duw hoUtaghtt hub**, 
estate in coition n.th her daughter who is the pnsumpUv. 
reversioner, may deprive the ma/e rever.KH.er tWutety (f 
the daughter happen s to Mirvac the mother. 

Reversioner’s Similarly a reversioner be he a male or female fry 
assenfAoiK 3sse ^ s to the alienation by the widow is estopped from ques- 
far effective, toillg the valldity of the alienation w even // the assent- 

ing reversioner succeeds to the estate after another interven- 

i ng female reversioner, (t) The position is not altered even 
if the assent was obtained for valuable consideration (/) But 
in each case of consent at the time of the transaction, the 
reversioner cannot be said to be estopped from contesting the 
transaction after the death of the limited owner, (k) and when 
both parties were aware of the true state of affairs, (/) So 
also a reversioner is bound m equity by his agreement for 
good consideration not to claim the p t operty when the succes- 
sion opens, (m) 

Though the reversioner is estopped from claiming posses- 
sion, the title to immoveable property, in the absence of 
proper instrument duly registered, cannot pass to a person, 
merely because the reversioner admitted of a valid oral gift 
by the widow to the donee, (n) 


(/ ) Madan v Rakhal, 33 C W N 1O42 in this connection see also 
Upcndra v Gurupada, 34 C W N 404 1930 C 508 

( g ) Akkavav Sayadkhan.Si B 475 F B 1927 B 2G0 , Tangeva v Govinda- 
ppa, 1928 B 495 

W Ramakotayya *> Viraraghavayya, 52 M 556 F B 1929 M <502 , Mahadeo 
*- Mata, 44 A 44.5° 19 A L J 799 » 63 I C 721 affirmed in Fateh v 
Thakur, 45 A 339 r B 1923, 387 , Mata v Debi, 58 I C 575 (A ) ; 

Amarv Rajendra, 87 I C 790. 19250 1205 , Sbib v Dulken, 38 C L. I 
123 • 48 I C 78 , Basappa v Fakirappa, 46 B 292 2j Bom L R 1040 
46 B 392; 23 Bom L R 1040 64 I C 214 , Shiba v Ram, 35 I C* 

90 , Shunmuga v Koyappa, Co I C C35 (1920; M W N 679 , South 

Indian r Subbier, 28 M L J 695,29! 0. 957, Bhallamuddi * Thini- 
mamidi, 48 M L J 284 88 I C 765 *925 M C38 , Viraraghayya v . Rama, 
1926 M 508 ' ^ 

(0 Ramakotayya v Viraraghavayya, see above 

(/) Ambika v Candraraant, 8 P 396 : 1929 P 389 • see Tangeva v. Gobinda- 
ppa, 1928 B 49s , see also Rengan v Palanivandi, 1928 M 1101 
(k) Rajagopalachanar v Sami, 1926 M 517, 

{!) Swamnathav Swaminatha, 1927 M 458, 

(m) Raghubir v Naram 1930. A 498 
(*») Bachchi v Debi, 1929 A 300 
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An attestation by a presumptive reversioner on a deed of 
transfer by a widow, does not by itself create estoppel against 
the reversioner nor imply his consent. (0) 

Sub-Sec v -SUITS B 7 REVERSIONERS 
Declaratory suit by reversioner, female and male — Persons com- 
It has already been said that when a widow alienates without question 0 
legal necessity or alienates more property than what is alienation, 
necessary for raising the amount required, the presumptive 
reversioner may bring a suit for a declaratory decree, though r a) Presump . 
his interest is merely a contingent one. (/>) Execution of a t,v erever- 
Will by a Hindu widow will not, (?) unless for special rea- 
sons be considered to afford sufficient ground for granting a 
declaratory decree to a presumptive reversioner (r) But 
where the immediate reversioner has fraudulently colluded ( 6 ) Remote 
with the parties to the alienation, ( s ) or is unwilling to take reversloner 
the trouble, or owing to poverty unable to sue ( t ) or is a 
woman ( u ) who herself has but a qualified interest and could 
not even by joining in the act of alienation give an absolute 
title, the remote reversioner may bring such a suit. ( 'v ) But 
the nearest reversioner may be directed by the Court to be 
made a party to the suit. (w). 


fa) Thakur v Dipa, 10 P 352 

(/) Raj L ukhee v Gokool, 13 M I A, 209 12 W R P C 47, Goolao v 
Rao Kurun, 14 M I A 176, Jumoona t> Bamasoondan, IC 289 3 I A 
72 25 W R 215 , J igdeep v Jatbasi, 19 C W N 1191 , Motising v 
v Sobhomal, 9 S L K 69 30 I C 968 , Balbhaddar v Prag 41 A 492: 
17 A L J 765 sol C, 938, Obala Kondama v Kandasamy, 47 M 181*51 
I A 145 28 C W N 1050 P C , (declaration for amortgage decree not 
binding.) Manakshi v Palaniappa, 1928 M 1138, iSuit by female rever- 
sioner) Bal Kaur v Har, 1928 L 242 
fa) Umrao v Badri, 37 A 422 13 A L J 551 29 I C 302 
(r) Jaipal v Indar, 26 A 238 31 I A 67*8C W N 465 6 Bom L.R. 495 
M L J 149 

(0 Ambika® Chandramam, 8 P 396 1929 P 289, Vaiamah v Kundau, 
1928 L 2C7 , BuUrnju v Butclu, 1130 M 412 (withdrawal for valuable 
consideration of suit brought challenging a Will left by last full owner), 

( t ) Amarv Ralli, 1930 L 211 
(it) jawahra v Data, 1925 L 156 

Abinash v Hannath, 32 C 62 9 C W N 25 , Ramvad r Rambihan, 
4 Pat L J 734 (Women intervening) , Chidambara v Nallammal, 33 M 
410 5 I C 164 , Deoki v Jwala, 50 A 678 1928 A 216 , Lakhpati 
v Rambodh, 37 A. 350 * 29 1 C 218 13 A L J 616 (daughter in- 
tervening) , Gumanan v Jahangira, 40 A 518 16 ALJ 465 

46 I C 186 , tn this connection set Surjo v Dalelo, 7 L L J 474 . 87 
IC 937 I 92 S L 573 
(v>) Sita Saran v Jagat, 49 A 815 
H. L,- 102. 



PC on who 
can sue. 


Limitation. 


Presumptive 
r<*ver- 
s loners’ act 
if bind 
actual re- 
versioners. 


8lO FEMALE HEIRS AND STR I DHANAM [C. XII, S. 10, SS, V 


The minority of the nearest reversioner does not empower 
a more distant reversioner to sue ; the more distant rever- 
sioner may, however, appear and sue as the next friend of 
the minor, (x). 

It has been held by the Privy Council that ordinarily the 
right to sue belongs to the presumptive reversioner, (y) but 
“There is nothing to preclude a remote reversioner from join- 
ing or asking to be joined in the action brought by the pre- 
sumptive reversioner, or even obtaining the conduct of the 
suit on proof of laches on the part of the plaintiff or collusion 
between him and the widow or othei woman whose acts are 
impugned.” (s) The next reversioner can continue the suit 
but not the legal representative of the deceased reversioner ; ( a ) 
but the remote reversioner is not to wait till the suit becomes 
barred by limitation against all the presumptive reversioners. 

The period of limitation is twelve years under Art. 1 25 of 
the Second Schedule to the Limitation Act (1908) from the 
date of alienation for both the nearer and remote rever- 
sioners. ( b ) 

An actual reversioner is not affected or bound by laches 
or contract of a presumptive reversioner, (c) even when the 
former is related to the last full owner through the latter, (d) 
In this case a Full Bench of the Allahabad High Court re- 
viewed all the previous decisions, and held that one rever- 
sioner does not derive his title from another even if that 
other be his father, but he derives his title from the last 
full owner, (e) If, therefore, the right of the nearest rever- 


(x) Kalicharan v Bageshra, 23 A L J 653 89 I C 374 1925 A 585 , 
Viranwali v Kundan, 19 28 L 2C7 

(y) Jhandu v Tarif. 37 A 45 19 C W N 197 21 C L J 26 28 M L J 453 

17 Bom L R 44 27 I C 892, Mata v Nageswar, 30 CWN 026 52 

1A 398 28 O C 352 50 M L j 18 1925 IC 272, Gumanan v Jahan- 

gira, 40 A 5*8 16 A L J 46s 46 I C 186. 

(a) Venkatanarayana v Subbammal, 38 M 406, 412 42 I A 124 19 
CWN, C41 21 CLJ 515 29 IC 298 28 MLJ 535, Janaki v 
Narrayanasami, 39 M 634 41 I A 207 31 M,L j 225 20 CWN 1323 
24 CLJ. 309 14 A L J 997 , 37 I C 161 , Fateh Singh t Jagannath 
Bakbh, 29 C W N 749, 75* P C 

(a) China v Lakshminarasamma, 37 M 406 22 M L J 375 15 I C 213 

(b) Kunwar v. Bindraban, 37 A 195 13 A L J 196 26 IC 737, Gadiraju 

v Dandu, 53 IC 171 , Varamma v Gopafadasayya 41 M 659 (F B.) 3$ 

M L.J 57 46 I C 202 , Ranga v Ranganayaki, 35 M L J. 364 

(c) Abdul v Bishan, 1930 A 9 

(d) Bhagwanta v Sukhi, 22 A 33 (F B ) 

{ e ) SeeVeetayyav Gangamma, 36 M 570 23 M L J 269 16 I C 839, 
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sioner for the time being to contest an alienation or adop- Limitation, 
tion is allowed to be barred by limitation as against him, 
this will not bar the similar right of a remoter reversioner. 

The period of limitation for instituting a suit for declar- 
ing the invalidity of an alienation being twelve years from 
the date of the alienation, should the same be allowed to 
elapse by the reversioner, then no new cause of action can 
arise after his death to a remoter reversioner who may 
bring a suit for possession after the widow’s death, though 
barred as regards a declaratory suit (/) 

A suit for declaration, brought within the three years after 
a minor reversioner attained majority but more than twelve 
years after the alienation m question was made, will be barred 
by limitation if there were other reversioners of the same 
degree, as the provision of Section 7 of the Limitation Act 
does not apply in such cases, (g) 

The reversioners, however, cannot sue for a declaration Declaratory 
that he is the nearest reversioner, (h) unless the decision of phmtiff re * 
that question is incidental to the grant of some other relief JoesnoViie 
to which he may be entitled, (i) 

In the case of Bahadur v. Mohar, ( j ) in which a certain 
arrangement between a widow and the then reversionary 
heirs was contended to be binding, as a contract, on the 
actual reversioners who were the appellants before the PC onre* 
Judicial Committee, their Lordships made the following loner’s™ 1 " 
observations, — “assuming that this arrangement ** amounted n £ hts 
to a contract between the then claimants and Pritu (the 
widow), such a contract is not binding on the appellants 
(actual reversioners). According to Indian law, the claimants 
of 1847 vrere but expectant heirs with a spes successtonis. 

The appellants claim in their own rights as heirs of Mohar, 


(f) Mesraw v Gmjanunda, 12 CWN 857 
(?) Neelakantamior v chmnu, 1927 M ai6 

(A) Deoki v Jwala, 50 A 6781 1928 A 216, J maki v. Narayanasimi, 19 M 6 u 
43 I A 207 . 31 ML] 225 30 CWN 1323 24 L.L J 309 14 A.L J ' 
997 37 I C 161 , see dao Saudagar v Pardip, 45 * A. 21 45 C 510 22 
C WN 435. 37CLJ.185 34MLJ67 16ALJ61 20 Bom L R $09 

(i) Navaneetha v Ramaswami, 40 M 871.33 MLJ 277 39 IC i'iZ 1 
(1917J MW.N 201 

(j) 29 1 .A. 1, 8 9 . 34 A 94 6 C W.N. 169 4 Bom. L.R. 233. 
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sioners 


when the succession opened, and it would be a novel pro- 
position to hold that a person so claiming is bound by a 
contract made by every person through whom he traces 
descent.” 

There are some cases in which the actual reversioner 
is held affected by the laches of presumptive reversioners, (k) 

In a suit for declaration that a mortgage executed by the 
widow to pay her husband’s real debt due not to the 
mortgagee, is not binding on the estate, the onus is shifted 
on the reversioner to prove that the debt conti acted by the 
husband of this widow was tainted with immorality. (/) 

When the nearest reversioner enteis into a compromise 
and thus prevents himself from claiming the property, the 
next remote reversioner does not thereby acquire any right 
to challenge an alienation by the widow during the life time 
of the nearest reversioner, (m) 

The Specific Relief Act provides for declaratory decrees in Section 42, 
and then lays down in Section 43 that a declar ition nndc by the Court in a 
suit for a declaratory decree is binding only on the parties to the suit ind on 
persons claiming through them respectively Hence it follows that as one 
reversioner does not claim through another, one cinnot be bound by such a 
decree in asmtby mother In /uuuonav Bama, (n) the Privy Council express- 
ed a doubt as to whether a decree in favour of an adoption pissed in a suit by 
a reversioner to set it aside, would be binding upon any other reversioner In 
a later case by the presumptive reversioner to set aside an alienation, their 
Lordships indicate strongly that such a decision would not be binding as 
res judicata on a new reversioner (0) So in a case for declaration, that a 
Will m which in issue was r used and decided as to the position of the 
plaintiff as next reversionary heir, their Lordships pointed out in order to 
guard against any possible misapprehension, that the present decision will 
have settled nothing as to who would succeed, when the inheritance opens 
by the death of the widow, the issue being decided only between parties to 
to the suit ( p ) 

The Madras High Court has taken a view in favour of 
the binding character of the decrees in declaratory suits 


(i) Pershad v Chedee, 15 W R 1, Mnno v Bhoobbun, 33 W R 4a and 285 , 
Harnabh v Mandil, 27 C 379, 403 
U) M.angal v Deva, 1929 L 846 
(m) Mithan v Nabi, 1927 A 508 
(h) 3 I A 72, 84 1 C 289 ‘25 W R 235 

(v) Ism 0 Hansbutti, 10 C 324, 333 10 I A 150, 157 , see Aruhathela V. 

Kuppunadha, 3 i IC 5C2 (1913) M W N 866 
ip) Jaipal v Indar, 266 A 283,244 31 I A 67 70 8 C W N 465 6 Bom LR 
495 . 14 M L J 149 , see Veerammal v Kamu, 30 I.C. 815 2 L W 850. 
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relating to adoptions, (q) In a suit by a reversioner for a 
declaration that the adoption made by widow is invalid, the 
Privy Council has held that “such a suit by the presumptive 
reversioner is in a representative capacity on behalf of all the 
reversioners.” ( r ) 

The Calcutta High Court, has applied the above principle Calcutta 
in a case in which a mortgage was executed by the widow view ’ 
and the presumptive reversioner and a decree was obtained 
by the mortgagee in a suit m which both the widow and the 
presumptive reversioner were impleaded as parties. The 
Court held “a reversioner so impleaded may be deemed a 
party in a representative capacity, (j) and a decree fairly 
made in his presence, so long as it stands, binds the mhey- 
tance, whether he or some one else ultimately becomes the 
actual reversioner when the succession opens out on the death 
of the widow. * * * The title of the purchasers in this case 
can consequently be defeated by the plaintiff, only after the 
decree, which is the root of that title, has been successfully 
impeached for fiaud, collusion or other like reason ’V) So 
a collusive decree with the presumptive reversioner does not 
bind the actual reversioner. («) 

The Privy Council m the case of Janokt Ammol v. View of P 
Narayanasami, (v) has explained the law which has been 
quoted with approval in a subsequent decision of the same 
Board. ( w ) It is observed as follows . — “* * * a reversionary 
heir * * * is recognised by Courts of Law as having a right 
to demand that the estate be kept free from waste and free 
from danger during its enjoyment by the widow or other 
owner for life * * * a reversionary heir thus appealing to 
the Court truly for the conservation and just administration 


(q) See ante pp 284 285 

(r) Venkatanarayana v Subbemal, 42 I A 125 38 M 406,411 19 C W N 
641 31 C L J 515, 28 M L J $15 29 I C 298 , see Vararama v Gopola* 
dasavya, 41 M 659 F B 35 M L J 57 • 46 I C 202 

(s) Venkatanarayana v Subbammal’ supra 

(0 Ganga V Indra, 23 C W N 35O, 353 25 C L J 391 35 I C. 49, 

' ‘ ~ i«fhu " 1 


(a) Gadhu v Bansgopal, 1929 A 859 
(«) 39 M 634 43 I A 207 20 C W.N 


ALJ 997^ 37 I C 161 
► Kesho Prasad «. Sh 
see Mata v Nogeshar, 47 A. 833 , 30 C W N 


1323 24 C L J 309 3* M L.J. aJS • >4 


(v>) Kesho Prasad v. Shfeo Pargash, 46 A 831 A 381 29CWN 606 , 
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of the property does so in a representative capacity * # 
The Madras(jr) and Lahore High Courts) have held a similar 
view. 

A decree for declaration enures for the benefit of the 
reversioner who succeeds after thie death of the widow, 
though the reversioner was not m existence when the decree 
was obtained, 's) 

An unauthorised alienation made by a widow does not 
entitle the next reversioner to immediate possession, a t nor 
to follow the consideration money. ( b ) 

Suit for possession after widow’s death — After the 
widow’s death, the then heir of the husband or the actual 
reversioner is entitled to recover possession by ejecting the 
purchaser, of any property alienated by the widow without 
legal necessity, or without the presumptive reversioner’s 
consent, whether the property be moveable or immoveable, (c) 
He is to establish that he is the nearest reversioner, (d) but 
any one setting up a kinship nearer than that of the plaintiff 
is to prove that relationship. ( e ) But m his suit against a 
trespasser, no strong evidence is required to prove the death 
of a nearer reverstoner. ( f ) 

He is not bound to set aside the alienation while suing for 
recovery of possession from the alienee, (g) as contemplated 
in Article 91 of Schedule 1 of the Limitation Act. Accord- 
ingly, if there be more reversioners than one, each of them 
can maintain a suit for his share only, and is not bound to 
sue for recovery of the whole estate. (//) It is not necessary 
for the reversioner to plead absence of legal necessity, it being 
incumbent on the alienee to prove legal necessity for 


(x) Hussain v Venkata, 47 M L J 545 . 83 I C 140 1925 M 86 

(y) Thakar v Uttam, 10 L 613, 642 1929 L 295 , Kahir v. Umar, L 421. 

(2) Naram v Waryam, 1928 L 545 

(а) Sarabjit v Bhagwot, 30 I C 578 tCJ 

(б) Ramayya v Mahalakshmi, (1921) M W.N 434 64 I A. 481. 

(V) Pandhonnath v. Govind, 32 B 59 9 Bom L Ii 1305 

(d) Javitn v Gendan, 46 A 779, Sarfara/ v Rajana, 1929 O. 129 

( e ) favitri v Gendan, 49 A 779 

2 ) Badil v Saraswati, 1927 A 687 

J Hanhar v Dasarathi, 33 C 257 1 9 C W N, 636 » 1 C L J 408, See Keiho 
t>. Chandnka, 68 I. C 394-3 Pat. L T 797 J Rukhamabai w. Keshav. 31 
B 1 

(*) Sankar v Bejoy, 13 C.W N 201 1 8 C.L J 458 . 4 I C 513 
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establishing his title to the property alienated by a widow, (i) 
Even when an alienation may be partially justifiable, or a 
portion of the consideration may be valid, the whole aliena- 
tion must be set aside.C/) 

It has already been stated that an unauthorised alienatioi. 
by a holder of a widow's estate is not void but voidable at 
the instance of the reversioner , (£) it is not a personal right 
to the reversioner but an interest in the property which, upon 
the death of the holder of widow's estate, has descended to 
him from the last full owner. So a transferee of the rever- 
sioner can challenge an alienation made by the widow for want 
of legal necessity. (/) But an alienee of the reversioner cannot 
question that his alienor was not represented in the previous 
suit, because the reversioner who brought the suit, did nqt 
dona fide contest it. (nt) 

When an alienation by a widow cannot remain valid 
after her death, there being neither necessity nor the next 
heir’s consent, the purchaser cannot have any equity against 
the reversioner for money spent by him for erecting any building 
on, or making any improvement of, the land improperly 
alienated. (») But in the case of Kuiar Nath v. Mathu Mai, 
the first Court of Appeal, though held that alienee from the 
limited owner is not entitled to costs for improvements made 
by him on the property without the knowledge or acquiesence 
of the reversioner, yet granted him a reasonable compensation. 
The Privy Council on appeal without expressing whether 
the alienee is entitled to any compensation, assessed it at a 
reasonable sum* ( 0 ) In a still later case the Privy Council (/>) 
has allowed expenses for improvement which have increased 
the value of the property being set off against the claim for 
mesne profits. 

(t) Sham v Achhan, 25 I A 18.1,191 

(/) Deputy Commissioner v Khanjan, 22 A 331 14 I A 72 , Han v Pajrang,9 
C L J 453 13CWN 544 (*) «" u P 75«, 773 - 

(l) Nishalor v Ram, i <5 IC, C 34 ,^, Thakar v Uttam, 10 L 613, G 37 >929 
L. 205 , Sheik Mahammed v Ramchandra, 192-5 N 179 

(m) Narain v Waryam, 1928 I. 545 

(h) Vnj Bhukandas v Dayaram, 12B 32 9 Bom I. R 1181 , Muddusami v 
Bhaskara 29 M L J 357 10 I C 853 (i>) 40 C 555 17C WN 797 

(p) Bhagwat v Ram, 26 C W N 257 3PLT 229 35 C L J 121 24 Bom. 
I R 336 90 A L J 26 42 M L J 243 65 I C C9 
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It has already been said that when the sale is excessive 
the reversioner may have the sale set aside on payment of 
the amount necessary to be raised. (^) But it seems that 
the difference should be considerable, for justifying such a 
course. 

A suit to set aside an alienation by a reversioner is 
brought in a representative capacty and binds others, (r) 

Various alienees joined in one suit— A reversioner in 
the same suit can claim his share of the property against 
another reversioner who was in possession of some of the 
properties and against three other persons, two of whom were 
purchasers and one a mortgagee from the widow, ( s ) But 
in case of success, the plaintiff may be allowed costs so far 
as each set of defendants is concerned, proportionate to the 
value of the property in which such set of defendants may 
be interested, (f) 

Deceased widow’s debts —The actual reversioner suc- 
ceeding to the possession of the estate after the death of the 
widow is bound to pay off the debts contracted by the 
widow for a valid purpose for which she might have alie- 
nated any portion of the estate, although the debts were not 
charged upon the estate. It was so held by the Calcutta 
High Court in the case of Ramcoonter Ahtter (u) in which 
a widow had borrowed money for the purpose of defraying 
the marriage expenses of the daughter of a son who had pre- 
deceased his father and died without repaying the debt. 
But the Allahabad ( y ) and Bombay (w) High Courts dissent 
from this view. 


(i) Antep 765 

(r) Kesho v Sheo, 44 A 19 F B 89 A L J 749 j 64 I C 248 1922 A 301 
overruling Chhiddu v Durga, 22 A 382 and Darbarj v Gobind, 43 A 558 

(s) Order J, Rule 3 of Civil Procedure Code CAct V of 1908; Lala Rup v. 
Gopal, 36 C 780,798 36 I A 103 3IC 382, Balknshna v Hira, 36 A 
406 24 I 0 95 

(t) Ranganatha v Rajagopalachariar, 1928 M 16 
fu) 6 C 36 

(v) Dhiraj* v Manga, 19 A 300 

(tv) Bhagwantrao v Ratnanafh, 52 B 542 s 1928 3 310 
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In the case of Hurry mohun Roy (x) it has also been laid 
dpwn by a Full Bench of the Calcutta High Court that 
if a female heir, who represents the entire estate, enters into 
% contract with a tradesman, which has conferred a benefit 
upon the estate, and Is such as a prudent owner would make 
for the preservation of the estate, the obligation arising out 
of it will be annexed to the estate in the hands of the rever- 
sioner, if she dies before discharging the same. The facts 
of the case were as follows • — A daughter inheriting a large 
estate belonging to her father, ordered for a quantity of lime 
for the purpose of making repairs to certain houses of the 
estate . the repairs were completed, but she died without 
paying the price of the lime supplied on credit. The lime- 
merchant was declared entitled to recover from the estate in 
possession of the reversionary heir. 

It should be borne in mind that the widow takes the 
estate as the survmg half of her husband, her life is deemed 
as the continuation of her husband’s life, for the purpose of 
ascertaining the reversionary heir. The estate is fully vested 
in her in the same way as if the husband lived in her, the 
distinction being that her power of alienation and of charging 
the estate for debts is qualified. If the debts contracted hy 
her are lawful, then the same consequences should follow 
as if the same were the husband’s debts, that is to say, the 
debts should be a charge on the estate in the hands of the 
reversioner who must be deemed to be the heir of the widow 
representing the husband, and as such, liable to pay her law- 
ful debts. The reversioner cannot succeed in most cases 
except upon the theory that the husband lives in the widow, 
and dies when she dies. It appears to be perfectly reasonable 
and equitable that his liability should be determined by the 
same theory which forms the foundation of his right, he be- 
ing entitled to the residue left after meeting the widow’s 
lawful expenses. When the reversioner is entitled to the 
rents and profits that accrued and became due to, but were 

(•*) io C 823 , see South v Viswamtha, 24 I L 398 [ vl ) , Ganap v Subbi, 32 B 
577 10 Bom L R 927 , Makhin v Gayan, 33 A 255 8 A L J *3 9 I.C, 
199 , sit centra, Ginbala v Srinath, 12 C W N *709 

H. I* 103 
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unrealized by the widow, then on the same principle he 
should be held liable to pay the debts which could be rea- 
lised from estate, were the widow alive. 

Accordingly, it has been held by a Full Bench of the 
Bombay High Churt presided by the Chief Justice Sir Law- 
rance Jenkins that debts properly incurred by a Hindu widow 
for purposes of the business or a trade to which she as heiress 
of her husband succeeded, are recoverable after her death 
from the assets of the business as against the reversioners, 
even in the absence of a specific charge. (/) The Madras 
High Court also holds the same view, (z) But a Division 
Bench of the Bomay High Court has made a distinction 
between a debt incurred for business or trade and one incurred 
for the purchase of bullocks for the purpose of cultivation 
and held, distinguishing the above Full Bench decision of 
the same Court and disagreeing with that of the Calcutta 
High Court, that the reversioner is not liable for the latter 
debt if unsecured. («) It seems that the distinction is 
without difference and that the observation of the Judicial 
Commitee noted below was not drawn to their Lordships’ 
notice. The Judicial Commissioner of Nagpur discussed 
the decision of the Division Bench of the Bombay High 
Court and disagreed with it (6) 

It has been held by the Judicial Committee to be a gene- 
ral principle of Hindu law that he who takes an estate be- 
comes liable for the debts of the estate , ( c ) the reversioner 
is liable for debts which the widow was justified m incurring 
especially when but for the debt the estate would have been 
lost to him. 

Sub-Sac vi— DECEASED WIDOW'S DEBTS BTO 
Widow’s Sraddha —The expenses of the Sraddha, or 
the exequial right of the widow should come out of the 


Orl Sakrabhai v Maganlal, 25 B 205 3 Bom LR 738 
(z) Regella v Nimushakavi, 33 M 492 20MLJ 412 c I C 271 
( a ) Bhagwantrao v Kamanath, 52 B e 4 c 1928 B. 310. 
ip) Kongshi v kandaji, 1929 N 191 

(c) Kanmudd.r iw Gobind 31 A 497 36 I A 138 tjC WN 1 1 17 3 IC 705 
'i Bom L R 911 10 C L J 24 1 19 M I ] G 8 7 , See Venkayya v Banga- 
rayya, 1925 M 401, Bhudhar v Ganga, 28 O C 80 84 I C 394 1925 O 272 
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estate and every one of the ieversioners is bound to contri- 
bute his share of the rersonable expenses for it {d) When a 
nephew and a giand-nephew of the husband of a widow 
maintained her during her life-time, she being not m enjoy- 
ment of any self-acquired property of her husband, it has 
been held that they are liable to pay her funeral expenses 
equally. ( e ) 

Sub-Sec vii LIMITATION 

Limitation —The time within which a reversioner is to Limitation 
sue for possession after the widow’s death, is twelve years 
from the date when the property vests in him under Article 
14 1 of Schedule I to the Limitation Act (Act IX of 1908). (/) 

The Privy Council has held that a Hindu widow in 
possession of her husband’s estate is not a tenant for hie, 
but is owner of her husband's property subject to certain 
restrictions on alienation and subject to its devolving upon 
her husband’s heirs upon hei death, ani hence an alienation 
by her is not absolutely void, but is voidable at the election 
of the reversionary heir, (g) Their Loidships have held that 
the reversioner shows his election by commencing an action 
to recover possession of the property after the death of the ja ears trc 
widow and that such an action by the reversion will not be death of 
barred if brought within 1 2 years from the death of the W> ' 
widow. (//) In this case there was a prayer for declaration 
for holding the deed not binding on the reversioner. 

In another case, m which the reversionary heir brought 
a suit for possession on a declaration that a certain alleged 
adoption was a nullity, but subseqently amended the plaint 
by expunging the prayer for declaration set out above, the- 
Pnvy Council (*) has held that Art 141 of the Second Sche- Art 141 

Id) Ramdhari v Permanund, 19 C W N 1183 
(e) Shiva v Rangappya 49 M L J 719 1926 M 233. 

(/) See ante p 786 

(g) Bijoy Gopal v Krishna, 34 C 329,333 34 I A 87 tl C W N 424, 
for further reference see ante p 758 
(A) Ibid 

(t) Kalyandappa v, Chanbasappa, 48 B. 411 28 0 W N G <56 , see atilep. 

390 
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dule to the Limitation Act of 1908 will apply and that the 
reversioner will get 12 y^ars time from the death of the 
widow to recover possession 

As to limitation for suits for declaration during widow's 
life time see page 810. 
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? i tflgrr mr \ 

3 g»nT mg iergmS »tfg fag 11 « 

i The wealth of a deceased maiden, let the uterine brothers themselves Heirs of 
take, on failure of them, it shall belong to the mother , in her default, it maiden 
shall belong to the fither Baudh.iyana, cited in Mit 2, n, 30 and in D B 


4 . 3 , 7 

^ 1 ^ gsn* i 

mcttut mgsng trfawtafcnr 11 n 

2 For detaining a maiden ifter betrothing her, the offender shall be 
punished, ind shall also make good the expenditure (incurred by the bride- 
groom’s side) together with intertst , if she die (after troth plighted) let the 
bridegroom take back the gifts he had presented, meeting however the 
expenditure on both sides — Yajnavilkya 

4 1 arc.irr U^tT 1 

*rr<^r n 

mg^r *g w * \ 

fanmg ^ nig fa* fq?n gtr i 
^ t^g.^n cT^cn^r ^g n 
Jim tmef *?tvij 4 m3rrc?$g ^ i 
^ cr? u 

ng mug yvr ^ i 

-wffcn^r*i ^a^rprt 11 u 

j When the mother is dead let all the uterine brothers and uterine 
sisters equally divide the maternal estate But whatever property is the 
mother’s Yauluta (gift at the time of marriage), that is the share only of her 
maiden daughter The wealth of a woman, which has been m any manner 
given to her by hei father, let the lirahmam daughter take , or let >t belong 
to her offspring It is admitted, th it the property of a woman (married) in 
the forms called Brahma, Daioa, A r*Li, Gandharua and Praplpatya, shall go to 
her husband, if she die without issue But the wealth given to a worn in (marri- 
ed) in the forms of marriage called, A’sttra and the like (1 e , R&kshasa and 
Pais&cha) is ordained on her death without issue, to become the property 
of her mother and father — Manu 
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8 1 mg-gf^rc., suhtofIsw. i 

*iT*rrfgT* ^gs*fa i 

sum ^g, vgs-faamfa ?ig it mw*r. 11 
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4 The daughters share the residue of their mother’s property after pay- 
ment of her debts, in their defiult the (male) issue The property of a 

, childless woman (married) in tha four forms beginning with the Br&hctwa 
belongs to her husband , but if she leaves progeny, it belongs to daughters 
and in other forms of marriage, it goes to her parents (on failure of her issue ) 
— Yijnavalkya 

11 tl Htffafacfl II 

5 All the uterine brother’s and maiden sisters are equally entitled to 
the property — Sankha and Likhita 

4 1 sr*rrvTT 3* *v*rrot *crr*n form 1 

vciarnu httt «TTcn Wen ftcnfa it 11 11 

6 A worn in’s property is common to her sons ind daughters, when she 
is dead , but if she leaves no issue, her husb ind shall tike it, or her mother, 
brother or f ither —Devah 

0 1 *TT 3 ii «rrTg 11 

7 Daughters take their mother’s property , on failure of daughters, their 
(or her) issue — Ndrada 

« I II II 

8 A worn in’s property belongs to her daughters, unm trued, and unproVi- 
dtd— Gautama 

C | fq^Tsg q ^ I 

^cfrcmri g ii gq*T?qrq*r 11 

g But whatever immoveable property is given by the parents to their 
daughter, goes to her brother, on her dying without leaving issue —Senior 
Khtyhyana 

fo | q* T*TT*T, qjMlt W^TTfa cig II OTJtfnHT. || 

10 But what is given by her kindred, belongs to her kindred , in their 
default, it goes to her husband — Katytyana 

( ( I ^?cTT cR'ftoff I 

wr g *r sSg 11 n 

11 A woman’s property belongs to her children , and the daughter is a 
sharer of it , but if there be an unmarried diughter, the married d lughter does 
not get the maternal property — Vrihaspati 

< ^ i *rg. « iT fqar^qT 1 

^ merger 11 

?rgg?rt *t, ctt^t 11 aswftr. 11 

12 1 he mother’s sister, th ( in item d urn le’s wife, the paternal uncle’s 
Wife, the f athei’s sister, the mother-in-law, and the wife of an elder brother, 
are pronounced equal to the mother if they leave no issue of the body, nor son, 
nor daughter’s son, nor their son, the sister’s son and the like shall take their 
property -Vnhaspati 
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The term "the sistei's son and the like" in this text means the male co- 
relations of the six female relations declared equal to the mother, namely, her 
own sister's son, her husband’s brother’s son, her own brother’s son, her son- 
in law and her husband’s younger brother, respectively 

<3 gfimt 11 *nj: 11 

13 If among all the wives of the same man, one becomes mother of r 
son, Manu says that by that son, all of them becomes mothers of male issue 

— Menu 

Seo 2— GENERAL 

Husband’s gift to wife-Gjft of property by a Hindu 
husband to hts wife is not deemed to create such an absolute 
right of the wife over it during the husband’s life-time, as to 
entitle her to dispose of it according to her pleasur e , (a) and 
it is doubtful whether such property would go to her heir if 
she dies during the husband’s life, having regard to the pecu- 
liar relation between them, and to the di fficulty of ascertain- 
ing whether any moveable property was intended to be 
absolutely given to her by the husband. It has been held by 
a Division Bench of the Bombay High Court presided by 
Chief Justice Sir Lawrence Jenkins that except in the case of 
saudayika , (b) a woman’s power of alienation over her 
stridhana is subject to the control of her husband during 
coverture, and without his consent she cannot bequeath by 
Will when the husband survives (c) 

Husband's gift of immoveable property —It has already 
been seen that according to Hindu law, the wife takes only a 
life-estate in the immoveable property given by the husband, 
and she has no power of absolute alienation over it, whether 
it be a gift inter' vivos or a bequest, (d) and it appears to pass 
to the husband’s heirs after hei death. 

The Hi'-du law raises a conclusive presumption against the gift, by a 
husband to his wife, of a higher than life-interest in immoveable property. 
The term —dan's or gift is thus defined by Hindu lawyers, — 

—"The meaning of the term 
dana or donation is that it is that, of which the effect is, the genaration of 


(a) D B. 4, r, 8. 

(b) Ste Ante p 719 

(c) Bhau v Raghunath,, 30 B , 2zg , 7 Bom L R 9 f6 

(d) Koonjbehari, v Premchand 5 C , 684 , see supra p 719 
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another person’s proprietary right, after the extinction of the donors own 
proprietary right ” Hence the words “I give the property to you” are suffi 
Cient according to Hindu law, to pass to the donee whatever interest the donor 
has in the property at the time , and the addition of any other words express* 
mg that the gift is intended to be absolute, is superfluous and unnecessary 
Hence the position that if there are words in the deed of gift, showing the 
intention of gr inting an absolute estate to the wife, then she is entitled to 
such estate,— is contrary to the rule of Hindu law 

The principle upon which this rule of Hindu hw is founded appears to 
be similar to that which underlies the Restraint on Anticipation in English 
law, the present case being the cqpverse of that instance in English' law 
There is no reason why a Hindu husband should give immoveable property 
to the wife in such a manner that the same may ultimately go to her parents 
or their relations A Hindu husband feels himself bound to make such 
provision for the wife as will enable her to get maintenance for her life, or 
so long as she retains the character of being his wife or widowed wife If 
a Hindu husband is found to execute a deed of gift purporting to make an 
absolute gift of immoveable property to his wife, it must be presumed to 
have been made to purchase peace, that is to say, the making of the deed 
was caused by such importunity of the wife as took away the free agency 
of the donor, or it must be presumed that the husband was week-minded 
and the wife was of a commanding disposition and acquired great ascen- 
dancy over the husband, so as to exorcise undue influence to such an extent 
as to compel him to execute the deed iccording to her wishes In every 
such case the husband is found to be a mere puppet in the hands of his wife 
who is in the majority of instances considerably younger than the husband 
His conduct in this respect is often most unnatural and unreasonable in the 
estimation of Hindu society Hence Hindu law says that a Hindu husband’s 
gift of immoveable property to his wife can never be operative and effectual 
after her death 

The principle underlying this rule of Hindu law must be 
either that the husband is incompetent to make an absolute 
gift of immoveable property to his wife, or that the wife is 
incompetent to acquire an absolute title in the husbnd’s im- 
moveable property, m whatever way it may come to her 
hands, 1 e , where by gift, inheritance or partition. The 
latter appears to be the right principle, as it has been held to 
apply to inheritance and also to tlrc share allotted to her on 
partition. 

This rule of Hindu law makes it incumbent on the 
Courts construing such a deed of gift, to start with a^r*-J 
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sumption against the grant by a husband to his wife, of more 
than a life-interest in immoveable property. ( e ) But this 
presumption does not arise in case of any other woman other 
than a wife. (/ ) The Patna High Court has held that under 
Mithila law immoveable property taken by a wife as a gift from 
her huband is heritable but inalienable, except for necessary 
purpose. (£■) Where the words used in the deed of disposition 
are clear and unambiguous, the sex of the donee will not be 
a disqualification. But where the woids are consistent with 
the creation of an interest which the law ordinarily gives to 
woman, then the rule of law is that the testator intended to 
conform to the principle of law by which the parties in the 
absence of a testamentary disposition are governed. (//) 

A Hindu husband, however, is not legally incompetent to 
make an absolute gift of immoveable property to his wife. 
Hence this rule of Hindu law does not apply when the deed 
of gift shows a clear intention of giving an absolute estate ; 
it is not necessary that there should be such words as are 
ordinarily used to pass an absolute estate . the intention is a 
matter of construction and may be expressed in other 
ways, (<) So a grant of a power of sale m a deed of gift 
in favour of one’s wife in lieu of maintenance conveys an 
absolute estate. (J) An absolute gift with gift over to 
another person in case the widow did not alienate , will convey 
an absolute estate to the widow. ( [k ) In case her interest be 
absolute, the property will pass to her heirs. 

But the view expressed by Chief Justice Farran of the Bombay High 
Court in the following passage, appears to be what is consistent with the 
original principle of Hindu Law, namely, — “his wife is to take possession and 

( e ) Sasiman v Shibu , 39 I C 755 1 Pat L W 375 # on appeal to P C see foot 
note ( 0 ) below , see Sures v Lalit, 20 C W N 463 1 22 C L J 316 31 1 C 
405 , see also Mahadeo v Babya, 1929 N 27 
(/) Atul v Sanyasi, 32 C 1051 9 CWN 783 2 CL) 50 (devise to 
mother) , Ramlal v Indraraj, 1927 N 273 (gift to daughter) 

(g) Hitendra v Raireswar, 4P 510 , 88 I C 141 1925 P 625, PC appeal in 

32 CWN 763 

( h ) Ratna v Narayanaswami, 26 M L,J 616 , 24 I C 795 

(1) Ramnarainv Peary, 9 C 830 , Hirabai v Lakshmi, 11 B 573 , Rajnarain 
v Ashutosh, 27 C 44, affirmed in Rajnarain v Katyayam, 27 L C49 4 C 
W N 337 , Janki v Bhairon, 19 A 133 . 17 A W N 4 
(/) Muthuvenkatanarayanan v Athipandurenga,5l 1 C 2171 (1919) M WN 103 
( k ) Suresh v Laht, 20 CWN 463 22 CLJ 316 31 I C. 405, Mohan v 
Niranjan 60 1 C 619 (L) 
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en/oy the property but he adds to this no words of inheritance, nor does he 
directly give her any power of disposition over it The Courts have always 
leaned against such a construction of the Will of a Hindu testator as would 
give to his widow unqualified control over his property By the use of such 
expression as, 'my wife is the owner after me/ or 'my wife is the heir/ it is 
usuall> understood that the testator is providing for the succession during 
the life-time of the widow and not altering the line of inheritance after her 
death ” (/) 

as mterpre The Privy Council has thus explained the law * * • 

Counci J, r ' Vy ,<as some misapprehension appears to exist as to the effect 
of certain decisions of this Board and notably Surajmani v, 
Rabi (in) their Lordships think it desirable to remove this 
doubt, lest error should creep into the administration of law 
in India with regard to the rights of a Hindu widow. In the 
case referred to when originally heard before the High Court 
(«) it had been stated that under the Hindu law in the case 
of a gift of immoveable property to a Hindu widow, she had 
no power to alienate unless such power was expressly 
conferred. The decision of the Board did no more than 
establish that that proposition was not accurate, and that it 
was possible by the use of words of sufficient amplitude to 
convey in the terms of the gift itself the fullest rights of 
ownership, including of course, the power to alienate, which 
the High Court had thought, required to be added by express 
declaration. In that case it is true that there is some compari- 
son drawn between the gift to a widow and a gift to a person 
not under disability, but that was not the foundation of the 
decision, which depended entirely upon the wide meaning 
attributed to the woids in which the decisions of this Board 
Sasiman v. Shtb ( o ) Bhaidas v. Bai Golap ( p) do nothing 
but repeat this same position in other words ” \q) 

It is thus explained by the Patna High Court — 

(/; Harilal v Bai Rewa, 21 B. 370, 380 , see also Seshaya v Narasamma, 22 M 
357 

{in) 30 A 84 35 I A 17 17 C L J 131 12 C WN 231 10 Bom L R. 

59 18 M L J 7 
(n) 25 A 351 

(oj 49 I A 25 26 C W N 425 35 C L J 427 20 A L J 362 24 Bom L R. 
576 42 M L J 492 66 I C 193, on appeal from 1 Pat L W 375 39 I C 
755 

(P )^9 I A 1 26 CWN 129 . 20A.L J 289 1 42 M L J 385 . 15 L W 412 6 $ 

(<j) Ramchandra v Ramchandra, 45 M 320 49 I A 129,135 26CW.N, 713 
35 C L J. 545 20 A L J. 684 24 Bom L R 963 43 M L J 78 67 I C ^08. 
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“There is nothing in Hindu law which prohibits a woman, whether a wife, and explain- 
er widow, from acquiring an absolute estate in property including the power edby Patna 
of alienation If words of grant are used imputing the transfer of full pro- 
prietary rights, then effect must be given to them irrespective of the sex of 
the grantee It may appear, however from the context or from the surround- 
ing circumstances that a limited power of disposal was intended to be- 
conferred, even where an estate of inheritance is granted When ambiguity 
exists in the document itself or where the words are not of sufficient 
amplitude to confer full powers of alienation it is legitimate to assume that 
the grantor had in mind the ordinary disability which the Hindu law attaches 
to a woman's rights over property and this may be considered in determining 
the intention even when an estate of inheritance is granted (t ) On appeal 
to the Privy Council their Lordships lay down the principle thus “As they 
understand the Mithila law a simple and pure gift by the husband to the 
wife does not convey to her absolute ownership She takes it only for her 
live without any right of alienation unless power of alienation is expressly 
conferred on her “ (s) 

Conclusion — On appeal from the decision of the Patna PnvyCouncil 
High Court (/) their Lordships of the Judicial Committee deuMOns 
have not noticed the distinction as of general application. ( u ) 

But the Board on an appeal from the Allahabad High Court 
states the law thus . “According to the Hindu Law, such 
property is taken by her as struikan and is descendible to her 
heirs and not to his (husband’s) * * * but over such 

property, * * * she would have no right of alienation 
unless the gift was coupled with an express power of alienation, 
or, as has been held by this Boaid, unless there are words 
of sufficient amplitude to confer it upon her” (v) This latter 
case is not, however, one governed by the Mithila school, 

A recent dicision of the same Board, without referring to 
the last mentioned decision, has laid down that the proposi- 
tion, namely, that under the Hindu law, in case of immoveable 
property given or devised by a husband to his wife, the wife 
had no power of ahention unless it is conferred upon her in 
express terms, is held by the Board as not sound, (w) The 


(r) Htltndru v Sir Rameswar, 4 P 510, <593 88 I C 141 

(s) 7 P 5°° 32 C W N 762 , 48 C L J 8j 1928 P C 112, 

(() Hitendra « Rameswar, supra 

(«) 7 P S°° I2CWN7G3 48 CL J 83 1928 PC 112 

( v ) Narshingh v Maha Lakshmi, 50 A 375 32 C W N* 1065 48 C L J. 106 
this followed . Chalapati v Subba, 1929 M G91 see Jagmohjn v. Sri 
Nath 3 Luc 302 1928 O 203 

[w) Shalig v Charanjit, 11 L 645 34 C W N 1073 P C 
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Privy Council has, without similarly noticing the Board’s 
earlier decision m N arsing Rao's case, confirmed the last- 
mentioned decision of the Board, holding that it is not 
necessary that express power of alienation should be 
bestowed upon her, inorder that she may enjoy absolute 
ownership when it is conferred upon her. ( x ) 

The rule of Hindu law appears to be an exception to the 
rule of construction embodied in Section 95 of the Succession 
Act (new), and in Section 8 of the Transfer of Property Act, 
namely, that m the absence of express reservation, the entire 
interest of the testator or transferor will pass respectively to 
the legatee or transferee. {/) The Privy Council in effect 
uphold this view. (3) By the recent amendment of Section 2 
of the Transfer of Property Act (XX of 1929) the whole of 
Chapter II of this Act in which Section 8 is included, has been 
made applicable to the Hindus and the Hindu law on this 
subject, has thus been abrogated. Section 95 of the Indian 
Succession Act (XXXIX of 1925) is also made applicable to 
the Hindus ( vide Sec. 57) with some reservation, {vide Sch, III) 
para. 2) of the restriction. 

Advancement —“The general principle of equity, both 
in this country and in India, is that in the case of a voluntary 
conveyance of p.operty by the grantor, without any declaration 
of trust, there is a resulting trust in favour of the grantor, 
unless it can be proved that an actual gift was intended. An 
exception has, however, been made in English law, and a 
gift to a wife is presumed, where money belonging to the 
husband is deposited at a Bank in the name of a wife or, 
where a deposit is made, in the j’oint names of both husband 
and wife.” ( a ) 

This exception has not been admitted in Indian law and 
there is no picsumption of deposit in such circumstances, of 


(O Jigmoh in v Pindit,3<; CWN 4 PC 1930 PC 253 on appeal from 
3 Luc 302 1928 O 203 , Set Pramatha v Suprakash 58 C 77, 81 
(y) See Hitendra v Rameswar, 4 P 510,550 88 I C 141 1925 P 625 

(j)7P 5°° 11 CWN 762 48 Cl J 83 1928 P C 1 12 , Narsingh v 
Maha Lokshmi, 50 A 37S . 33 C W N 10% 48 C L J 106 
(a) Guran Ditta v. Ram, 55 C 944* 95° . 3a C W N 817 . 48 C L J 119. 
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intended advancement in favour of the wife. (£) In this Benami tran- 
connection read the next topic Benatni purchase. s3Cvi0H 

Benami purchase —In coming to the conclusion on the 
principle of advancement just noted their Lordships of the 
Judicial Committee relied on the principle laid down by it 
(e) In this case their Lordships lay down that Benami 
transaction is recognised in India and in such a Benami 
purchase in the name of a wife or child no presumption of an 
intended advancement arise as in England ( d ) But the 
purchase money must be traced to have come from the 
husband or the father, (e) 

Their Lordships have again stated the law on the Benami 
transaction thus. 

“There can be no doubt now that a purchase in India by a p c on pur- 
native of India of property in India m the name of his wife chase 

1 1 _ name of 

unexplained by other pioved or admitted facts is to be wife 

regarded as a benatni transaction by which the beneficial 
interst in the property is in the husband, although the osten- 
sible title is in the wife. The rule of law of England that such 
a purchase by a husband in England is to be assumed to be a 
purchase for the advancement of the wife does not apply in 
India.”(/). 

But there is no presumption that a woman in whose name 
the property stands is not the real owner, (f) 

Seo- 3— MAIDEN’S PBOPBTY BOTH SCHOOLS 

A maiden’s property— goes in the following order, as Succession 
provided in Baudh&yana’s text (h) according to both the ^Maiden's 
Mit&kshard and the Dayabhkga — 

(1) Full brother, (2) mother, and (3) father. 

In default of them, the nearest relations of the parents 
take according to the Mit&kshara school : the Viramitrodaya Mitakshara 


( 6 ) Ibid 

(c) Kerwick v Kerwick, 48 C 260, 263 47 I A 275, 278 32 C L J 490 39 
M L J aft 23 Bom L R 730 57 I C 834 13 L W 455 

(d) Ibid Uopeelfribt v Gungapersaud, 6 M I A S 3 . Uzberali v Bebee, 
ij M I A 232 

(<) Kerwick v Kerwick, sec above 


( 7 J^Sura^Lakshmiah v. Kothandrama, 49ML7 109 29C.WN 1013 42 

(e) Official Assignee v Natesa, 1927 M. 194 , Shanmuga v Kaveri, 193SM. 708 
(k) No. i, supra /. 821. 
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cites Baudhhyana’s text, and then adds — “On the failure of 
the mother and the father, it goes to their nearest relations. 

It seems that a maiden’s status is similar to that of a woman 
married in a disapproved form of marriage, both being under 
the patna potestas of their father. (1) The term ,l their 
nearest relations” must be the father’s relations, in the first 
instance, ( j ) inasmuch as they are also the mother’s relations 
so the term is not to be taken distributively , and in default of 
such relations, the relations of the mother alone become heirs. 
Accordingly, it has been held by the Bombay High Court 
that the maiden’s father’s mother’s sister is to be preferred to 
her maternal grandfather. It should be noticed that the near- 
ness or propinquity is the principle on which the order of 
succession is worked out in the Mit&kshara, hence, the relations 
are to take a woman’s property in the same order in which 
they would become heirs to her husband or father, or 
mother. ( k ) 

A step-mother is entitled to succeed 111 preference to a 
mother’s sister , (/) the father’s sister succeeds in preference to 
the father’s gotraja sapmdas five or six degrees removed , (m) 
and the father’s paternal uncle’s son inherits in preference to 
father’s sister to the Stridhana property of a maiden girl. ( n ) 

In the Bengal School the paternal relations must take a 
maiden’s property m the same order in which they inherit a 
married woman’s non -yautuka property, in default of the 
issue of her body and of her brother and parents. 

Propei ty given to a damsel by an intending bridegroom 
must be returned to him on her death before marriage. 

Soo 4-MITASSHASA 

A married woman’s property. according to the Mitak- 
shara— passes in the following order — 

(1) Maiden daughter 

(t) See Dwarka u SiMt.igC 319 15 C. W N 103.3 i^CLJ 23 11 IC 

(/) In this conr action see Sundar i v K w lasanua, 43 M , 32 52 I C 821 
(•*) Janglubai v Jctha, 32 B 409, > Bom LR 522, su case3 cited at A 

831-S32 tnfi 

(t) Kamala v Bhagirathi, 38 M 45 23 M L,J 518 16 I C 939 
(m) Tukaram v Narayan, 36 B 319 F B 14 I C 438 
(#) Sundaewn v Ramasamia, 43 M 32 52 I C 821 
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(2) Married but unprovided or indigent daughter : ( 0 ) 

there must be marked difference in wealth in order to give 
preference to the poorer daughter. (/) * 

(3) Married provided daughter. 

(4) Daughter’s daughter [no preference of maiden over 
married daughters.] (<7), preferred to daughter’s son. (r) 

(5) Daughter’s son, [is preferential heir as compared to 
son. (s) 

(6) Son (/) [including adopted son who is preferred to 
husband’s collaterals, (u)] An illegitimate son of a Sudra does 
not succeed to the Stridhana property of the putative father’s 
wife. ( y ) 

(7) Son’s son (including son’s adopted son), 

(8) Husband (iv) and his heirs »n the same order in which 
they take hts property, [Stridhana property of woman 
devolves on her death on her husband, and failing the hus- 
band on his Sapmda and on failure of the husband’s Sapin- 
das, it devolves on the blood relations of the deceased], (#) 
if the marriage took place in approved forms, (y) 

Among the Nattu kattai chette caste, if the daughter 
dies issueless her jewels, vessels and many, presented to 
her by her parents at the time of her marriage, will revert 
according to their custom to her parents , but there is no 
such custom when she leaves behind a female issue (s) 

But if the marriage took place in any of the disapproved 
forms, then instead of the husband and his heirs, tbe mother 
the father the father’s heirs, [under the Mayukha and Mita- 

(O) Wooma Daee v Gokoohnand, 3 C 587 5 I A 40 

(P) Totawa v Basawa, 23 B 229 \t/) Ram Kali v Gopal, 48 A 648 

CO Amargit v Algu, 51 A 478 1929 A 7i ) Narsingt> Maha Lakshmi, 50A 

375, 390 32 C W N 1065 1 48 C L J 1 06 

(s) Dharma • Parmeshari, 1918 L 9 

( t ) Sons inherit as tenants in-common, B 11 Parson v Bai Somli 36 B 424 

14 Bom L R. 400 1 15 I C 774 , sons and daughters inherit jointly to 
Anvadheya stridhana, Jigannath v Narayan, 14 B 551,557 12 Bom I R 
545 7 I C 459 (") Ganga r Budh, 11 I C 27 (A ) 

(v) Ayiswaryanadaji v Sivaji, 49 M 116,49 ML J 568 1926 M 84 
( w , Raj Bacnan v Bhanwar, 1929 O 296 

(x) Moti v Kunwar, 48 A 663 1926 A 663 

(y) Kanakmmal v Ananthamathi 17 M 293 25 I C 901 , Kishen v Sheo, 23 
A L J 981 90 I C 358, Gurdial v Bhagwani, 8L 3G6 , Surajdeo v Ram- 
dewan, 1927 P 392 , Sombhai v Jagjiwan, 1928 B 380 , Sital !>, Harpal, 
1929 O 11 , for approved form see ante pp 122- 1 2J 

C?) Palaniapp v Chockalingam, 1930 M, 109 
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kshara, the full brother of a Hindu woman would exclude her 
half-sister from her absolute property, (a)] and in their default 
the Another's relations take. 

when Accordingly, when the marriage of a woman was in an 

unapproved a PP rove d from, her estate goes to her husband in preference 
form, to a stepson, (6) her sister, (c) or a son born of her by adulter- 

ous intercourse, (d) to her co-widow in preference to her 
husband’s brother or nephew or first cousin’s son, (e) to her 
co-widow’s daughter in preference to her husband’s sapindas \ 
(/) to her husband’s full-brother in preference to his half- 
brother ; (g ) and to her husband’s sister’s son, in preference 
to her own sister’s son (//) that is to say, it descends in the 
same way as if it had belonged to the husband himself. In 
the Bombay School the heirs to succeed are the heirs to the 
woman herself though her heirs in the husband’s family. (/) 
‘^disapprov- B u t if the marriage of a woman was in a disapproved 
form her estate would devolve as if it had belonged to her 
father ; and accordingly her sister succeeds in preference to 
a sister’s son , (j) and her father’s mother’s sister, in pre- 
ference to her mother’s parents, (k) 

Muikshara As regards the succession of the issue of woman’s 
body it is worthy of notice that according to the Mita- 
kshara the female issue are preferred to the male issue who 
however, succeed to the father’s estate to the exclusion of 
the female issue • thus the offspring of the same sex with 
the parent are preferred for the purposes of inheritance. 
But the Dayabhaga recognises the preference of daughters 
only, and that too is limited to yautuka or nuptial only, 
as is set forth below. 

(a) Ghanshamdass v Saraswati, 21 L W 41? 87 1 C 6at 1925 M 861 
(A) Bhimacharya v Ramacharya, 33 B 452 , step-son no heir, Lalsingh v Gir- 
dhan, 14 S L R 224 60 I C 263 
(e) Gobtnda v Dawalat, 6 NLR 3 5 I C 426 

(d) Ja^annath v Narayan, 34 B 553 12 Bom L R 545 7 I C 459. 

(e) Bai Kesser v Hunsraj,33lA 176 30 B 431 , Knshnai v Sripati 30 B 
3,3 

(/)Nanjav Sivabogyathachi, 36 M ii6t2iMLJ 850 
(?) Parmappa v Shiddapa. 30 B G07 

(A) Ganeshi v A)udhia, 28 A 345 , sister’s daughter is not an heir. Secretary 
v Shaman, d I C 210 
(i) Manila! t> Bai, 17 B, 753, 764 

'*) Raju v Amman:, 29 M 358 CHunilal v, Suraj, 33 B, ^33 
,i) Janglubai v Jetha, 32 B 409, 
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It should be observed that generally marriages now 
take place in the approved form called Brahma among the 
superior castes. But even among some sections of the higher 
castes, and among the lower orders who form the majority 
of the Hindus, the Asura form prevails. It has however, 
been held that under the law of the Benares School a marri- 
age must be presumed to have taken place in one of the ap- 
proved forms. ( k ) 

It is to be noted how completely a Hindu woman becomes 
identified with her husband’s family , her own relations are 
excluded by those of her husband just as she is excluded by 
lier father’s relations living jointly with him. 

The above text (No 12) ofVnhaspati enumerating the 
sister’s son and the like as heirs to Stndhana is not cited 
In the Mitakshara , but it is cited m the Viramitrodaya and 
the Vivada-Ratnakara and these commentaries appear to lay 
down that these six relations are to take before the relations 
included under the general rules, that is, before the husband’s 
heirs in case of approved forms of marriage of the deceased 
woman and before the parents’ heirs other than the brother 
in the disapproved forms of marriage, respectively. 

The authority of this text has been recognised m Mithila 
cases, (/) and also in a case governed by the Benares 
School, (m) 

It would seem that the rival wife’s son and daughter 
should come in before these six relations for the same rea- 
son. The rival wife’s son and an adopted son taken by the 
husband with the first rival wife before the birth of the 
aforesaid son inherit jointly the jewellery of the third wife 
who had no issue. («) 

The order of succession— among the six relations in the 
cases of approved marriage appears to be as follows — 
fi) the husband’s younger brother, (2) the husband’s brother’s 
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( k ) Jagannath v Ranjit, 25 C 354 

(l) Monun v Kishen, 21 L 344 

( m ) Ranjit v Jagannath, 12 C 375 

( n ) Gangadhar v Hira, 43 C 944 20 C W N 489 23 C L J 372 34 
L C. 10 

H L.-ro 5 
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son, (3) the husband’s sister’s son, (4) her own brother’s son, 
(5) her own sister’s son (6) and the son-in-law. (*) 

The Judicial Committee has held that the Virartritro- 
Benares and daya is declaratory of the law of the Benares School. (/) 

Bengal, But the Calcutta High Court has held that that treatise 

cannot be referred to, when the Mitakshara is clear, 
that as the Mitakshara gives completely and exhaustively 
the order of succession to Stridhana property and that no 
effect can be given to the text of Vrihaspati and to what is 
laid down in the Viramitrodaya on the strength of that 
text (?) 

Sto 4-HIT SILA, KABARASTRA AJFP PAAVIIA 

Mtthila, Maharashtra and Dravira Schools.— With res- 
pect to succession to Stridhana property, the rule laid down 
followed * n ^ Mitakshara is not followed m its entirety by these 
in entirety, schools Having regard to the conflicting texts of the sages, 
they limit the daughter’s preferential rights to certain des- 
criptions of woman’s property, ( r ) such as the yautuka , (j) 
and as regards the rest, they maintain the joint succession 
of the son and the maiden daughter. (/) The son succeeds 
in preference to son’s son to the Stridhan property which is 
not Anvadheya } (//) a technical Stridhana, in cases governed 
Mayukha by the Mayukha School, (v) The details arc not given here , 

schuoi but it should be mentioned that these schools do not agree in 

all respects, nor do they lay down the order of succession in 
a complete and exhaustive manner. 

As regards the Maharashtra School, it should be noticed 
that, except in those districts where the authority of the 
Mayukha is followed, the Mitakshara rule prevails. ( w ) 

Sec. 5-SULEA 

C brid?s' 0nt ° ^be or bride’s price— (*) however, goes to a 

price woman’s uterine brother m preference to her own issue ; 

(0) Bachha v Jugmon, 12 C 348 
(p) Gridan v Bengal, 12 M I A 448 
(?) Jagannath v Ranjit, 25 C 354 
(r) bee Govinda Doomi, C5 I C 672 (N ) 

(S) Set pp 718 and 837838. 

f/j See Dayaldas v Savitribai 34 B 385 P B GIC 530 1 12 Bom L R. 38 6, 
(sons and daughters equally maiden preferred to married daughters ) 

(u) See page 718 («' Bai Raman v Jagjivandas 41 B. 618, 

(w) See Govinda v Doomi, 65 I C 671 (N) (x) See page 716. 
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but if there be the mother, she is to be preferred to the 
brother. (y) The reason is that originally it belonged to 
the parents ; but later on it was declared to become the 
bride's stridhana ; and this rule of succession appears to be a 
compromise between the original and the later views, 

In order to apply the special rule of succession to sttlka , “it 
must be distinctly alleged and proved by cogent evidence 
that the property given to a girl was of that character, the 
gift having been prompted by a desire to confer pecuniary 
benefit, immediate or ultimate, on the parents who have been 
induced to give her in marriage. In the present advanced 
stage of society every ante-nuptial settlement or gift cannot 
be classed as sulka". (a) 

8to e-MXTASSHARA AND DAYABHAGA XHTLSS 

Mitakshara and Dayabhaga. — The Mitakshara rule of 
succession to Stidhanam, whereby in default of the issue of 
her body a woman's property goes when her marriage was 
of an approved description to her husband and his relations, 
to the total exclusion of her own relations including her 
parents, brother and other dear and near ones , and when her 
marriage was of a disapproved description, to her own rela* 
tions, to the total exclusion of her husband and his relations, 
is an archaic one founded On the facts that the ancient system 
of succession was confined to the family moulded on the 
principle of patria potestas, and that marriage With or 
without transfer of the same over the daughter, determined 
her status of becoming a member of her husband’s family in 
the first case, or of continuing a member of her father’s family 
in the latter. Very strong though the family tie or agnatic 
relation has all along been in India, it became in the course of 
time affected by the claim of the natural nearness and dearness 
of a few cognate relations, and accordingly has arisen the 
distinction between the Mitakshara and the Dayabhaga with 
respect to succession. The change of law made by the 
founder of the Bengal School consists in the re*adjustment of 


Mit and 
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the order of succession which was originally confined to the 
family, by the recognition of consanguinity to some extent, 
m addition to the agnatic relationship. 

Sec- 7-DAYABHAGA SUCOBSSXON 

Oayabhaga rules— on the subject are not so simple as 
those of the Mitakshara. The author divides Stndhan pro- 
perty into two classes, namely, yautuka and ayautuka or non- 
yautuka , the latter includes property received previously or 
subsequently to marriage, but the former is not entirely 
confined to presents given actually before the nuptial 
presents , the limits within which such presents become 
yautuka stndhan are somewhat narrow. ( b ) 

Distant succession to both the above descriptions of 
Stndhan is the same. The courses of descent m the earlier, 
stage are different. 

There is a doubt about the authenticity of a particular 
passage of the Dayabhaga ( c ) which affects the position of 
the rival wife’s son, daughter and grandson , there is also 
difference between the works of authority in Bengal, and 
there is besides difficulty as to the construction of certain 
passages , so the following orders of succession should be 
taken as provisional only being not settled yet m some 
respects. 

The doubt as to the authenticity of the said passage of 
Dayaohaga (<?/) has now been removed and rightly held 
that passage to be spurious and interpolation, (e) and so 
the rival wife’s progeny must now occupy their proper place 
in the order of succession as is suggested below with some 
hesitation. 

Succession to yautuka is in the following order . — 

(r) Maiden daughter, (2) betrothed daughter, (3^ married 
daughter,— 1st, one having or likely to have a son, 2nd, one 
that is not so, — (4) son (including adopted son), (5) daughter's 
son, (/) (6) son’s son, (7) son’s grandson, (8) husband, (9) 


(b) See ante p 718 

(e) D B 4,3,33 frf) D B nr, 111,33 

[e) Purna v GopaJ, 8C L J j6g, 428 

(f) Daughter’s daughter is not an heir to Stridhana property • Madhurtala 9 . 
Lakshan, 20 C W N G27, 632. 
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brother, (io) mother, (l i) father, 2) rival wife’s son, daughter, 
son’s son and daughter’s son. 

Succession to ayautuka (other than father’s gifts) — to ayautuka 
(1) Son (g) and maiden daughter, (//; (2) married daugh- 
ters ( 1 ) having or likely to have sons, (3) son’s son, (4) 
daughter’s son, (5) barren and childless widowed daughters, 

(6) son’s grandson, (7) whole-brother, (/) [half brother’s 
position is not before sister’s son. (£)] (8) mother, (9) 
father, (10) husband, (11) rival wife’s son, daughter, son’s 
son and daughter’s son. 

The half-brother’s true position in the order, is not free 
from doubt and difficulty. It has been held that his position 
is not before the husband’s younger brother. (/) 

Succession to all classes of Stridhan after the above ^[V^ove 
relations, is in the following order — heu-s 

(1) Husband’s younger brother, («*)(2) husband’s brother’s 
son, (3) sister’s son, ( n ) (4) husband’s sister’s son, ^5) brother’s 
son, (6) son-m-Iaw, (7) husband’s sapindas &c., (8) father’s 
kinsmen. 

It has already been said that words importing relations dudehllf- 
include those of the half-blood , accordingly it has been held b,ood 
that a woman’s half-sister’s son takes in preference to her 
husband’s elder brother ( 0 ) 

It should be observed as legards non-yautuka property Husband’s 
the husband is postponed to the woman’s parents and non%°«"«" 
brothers according to the Dayabhaga, so that property given 
by the husband’s relations, will go to her parents and brother, 
in preference to the husband, {p ) 

The Bengal authorities are m conflict with each other 
with reference to succession to Stridhan. 

(&) Preferential rights in father's gift . set p 839 foot note (v) 

(A) Delanney v Pran, 22 C W N %o (t) Ihtd 

(f) Brother preferred to husband In case of ayautuka stndhana, Mahendra v 
Gins, 19 C W N 1287 

( A) Sukhamoyee v Minaranjan, 89 I C 827 (C) 

(!) Debiprosanna v Harendra, 37 C 853 12 C L J 385 15 C W N 383 

(m) Gunomom v Debiprasanna, 23 C W N 1038 

(n) Includes half-sister’s son , it is observed that sons of full-sister and half- 
sister inherit jointly , Sashi v Rajendra, 40 C 82 16 C W N 1094 IS 
I C 225 , sister’s son preferred to half-brother , Sukhamayee t> Manoranjan, 
89IC.827CCJ 

(0) Dasharathi v Bepin, 32 C 261 , but see contra 4 C W N. 743 
C p) Judoo v.Bussunt, 19 W R. 264 , Hurrymohan * Shonatun I C 275 
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Father’s gifts other than nuptial presents —were 

stated in previous editions of this work to descend in the 
same way as Yautuka, on the authority of Snkrts Ana’s 
Synopsis of heirs to Strtdhan given at the end of his com- 
mentary on the 4th Chapter of the Dayabhaga, as well as of 
his Dayakrama-Sangraha. This view of Srikrishna is 
found on the first interpretation put by Jtmutavahana on 
Manu’s text (q) in the Dayabhaga, (r) according to which the 
daughter, and not the son, is entitled to succeed first to a 
father’s gift whenever made, in the same manner as to 
Yautuka. Srikrishna appears to apply to this kind of StndAan 
the entire order of succession applicable to Yautuka or 
nuptial presents. It is extremely to be regretted that the 
attention of the Court was not invited to these authorities in 
the case of GopaUhandm Pal v. Ranuhandra Pramantk, (s) 
in which therefore the order given above is dissented from, 
as being based on no authority, and the brother is held pre- 
ferential heir to the husband. It may be that the result 
would have been the same, but still the doubt would have 
been set at rest. 

It is worthy of remark that Jimiitavahana himself con- 
demns the said first interpretation of Manu’s text on the 
ground that the word Brahmam in the text would be ignored 
m that interpretation ; and accordingly he puts on that text 
another interpretation according to which the text applies 
when a man's wife of an inferior caste dies without any 
issue of her body, leaving a step-daughter of a Brahmam 
co-wife. Thus it is shown by the author of the Dayabhaga 
that there is nothing in thi* text to support a separate rule 
of succession applying to the father’s gifts in ordinary cases, 
different from the two rules already laid down by him. 

In the case of Ratngopal v. Naraitt Chandra (t) 
the question arose as to whether the husband or the mother 
was entitled to succeed to an immoveable property given by 
the father in the from of a mokarari maurusi lease reserving 


(q) 3rd Sloka of Text No 3. 
(s) 38 C. 311 


(r) D. B. 4, 2 , 16. 

CO 33 c» 315 I 3 C.L.J 13. 
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ft quit rent ; it waft undoubtedly a gift by the father of all 
his interests minus the rent. Upon a consideration of all 
th« conflicting authorities, the mother was held preferable 
to the husband. Their Lordships endeavoured to reconcile 
the conflict between Jimuta and Srikrishna. The conflict, 
however, seems to be irreconcilable. ( u ) But it must be 
admitted that the question is beset with considerable diffi- 
culty arising from apparent contradictions. 

A son has been held to be entitled, in preference to a 
married daughter, to inherit their mother’s non yautuka gift 
by her father, (v) 

Joint family system and succession to Stridhan.— 

The order of succession to Stridhan property, in some res- 
pects, many seem to be arbitrary, unnatural and inexplicable 
unless the joint family system, which is the real key to 
many rules of Hindu law, and the nature of a woman’s connec- 
tion with the different members thereof and with her own 
relations are taken into consideration. If not after marriage, 
after the Dinragamana ceremony, a woman does seldom, if 
ever, go to her father’s house , her brother, father, brother’s 
son, and sister’s son may come to her father-m-law’s house 
to see her * but their visits are* few and far between. Seldom, 
if ever, do sisters meet each other. As regards her hus- 
band’s relations, she does not appear before, nor speak with 
her father-in-law or his brother, or her husband’s elder 
brother or cousin, or any other male relation of higher degree 
or rank. She appears before, and speaks with the hus- 
band’s younger brothers and cousins, his nephews and other 
relations of inferior rank , and with these she comes into 
contact continuously. The husband’s younger brother is 
called in Sanskrit, devara , meaning a playmate ; in fact, a 
woman is very intimate with him, to whom she may speak 
in the presence of all female relations and males of inferior 
rank, and from whom she gets great help, inasmuch as she 
cannot speak to her husband in the presence of any male 
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{*) See Dayakarma-Sangraha, 2, 4, 11 
(v) Prosanno v Sarat, 36 C. 85 
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or female relation of higher rank. This is the usage in most 
places and among most castes. 

It may now be understood why the husband’s younger 
brother and the husband’s brother’s sons are preferred to her 
own nephews, and why the father-in-law and the husband’s 
elder brother are placed lower in the order of succession. 

There is very little distinction between the husband’s 
younger brother of the whole-blood and one of half-blood, 
as regards a woman’s connection with them in a joint-family , 
their equality appears from the rule in the Dayabhaga that 
both kinds of brothers jointly succeed to undivided immove- 
able property of a deceased brother if succession opens to 
the brothers . although it is not followed by the Calcutta 
High Court. 

In a case of competition between them, the husband’s 
uterine brother is entitled to preference in his default the 
husband’s half-brother is entitled to inherit a woman’s 
Stndhana in. the same circumstances in which the husband’s 
full-brother would have succeeded, had he been in existence. 
There is no valid reason for restricting the term — "the hus- 
band’s younger brothei,” as used m the Dayabhaga, (w) to 
the husband’s full brother. But it appears to be so restrict- 
ed in a case in which it has been held that a woman’s 
brother’s son is entitled to succeeed m preference to her 
husband’s younger brother of the half-blood. ( x ) This view is, 
however, contrary to the Dayabhaga and other commentaries 
of the Bengal school. 

The husband’s male issue by another wife is treated by a 
childless woman as if sprung from her own body , he address- 
es her as mother, and the mutual attachment is oftner than 
not very strong, 

The faculty of feeling is stronger in women than in men , 
and a woman retains her affection for her parents and other 
relations though they are out of sight. When a daughter 
leaves her father’s house and lives with her husband in her 


(w) D B iv, 111, 36 and 37. 

(x) TooJsee v Luckhy, 4 C WN 743 
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father-in-law’s house, it is the mother who anxiously enquires 
about and looks after her . and the son-in-law also is an object 
of her love and affection, so as to be recognized as heir in 
certain circumstances stated above. 

Seo 8— FALLEN WOMAN’S EEIBS 

Woman of the town —Should a woman become degraded 
by becoming a woman of the town, then according to the 
present view of the Calcutta High Court, her connection with 
her undegraded relations does not cease, so that the latter 
can be her heirs. (j > ) So the Madras High Court, also has held 
that prostitution docs not sever her legal relation, and the 
consequent degradation does not entail cessation of the tie 
of kindred, and that therefore such a woman’s stepson is 
entitled to inherit her property, (3) The same view has 
been held by the Allahabad High Court («) 

It has been held that a Hindu woman does not cease to 
be a Hmdu by reason of her degradation on becoming a 
woman of the town , and succession to her property is 
governed by Hindu law. (J>) There is a difference of opinion 
as to the effect of this decision, ( c ) and there is a conflict 
between the carliei and the later decisions , and accordingly, 
the question was referred to a Full Bench of the Calcutta 
High Court, but was not decided inasmuch as a fact upon 
which the question arose was not, and could not be found for 
want of evidence, and the Full Bench refused to assume that 
fact for the purpose of deciding it (el) If the tie of kindred 
be not severed by reason of the unchastity not being so 
heinous as to cause civil death, her undegraded heirs would 
succeed. But should it be of such a character as to operate 
as civil death and to make her an out-caste, then it is difficult 
to say who would be her heir. But now that the Courts have 
held that the tie of kindiedship is not severed by reason of 
adopting the life of prostitute, such woman’s property in 


( y ) See supra p 6G7 , but see Satish r Mahabali, 21 O C 272 48 I C 75°* 
(2) Subbaraya v Ramasami, 23 M 171 

(а) Narain v 1 irlok, 29 A 4 , Bhanga v Din, 65 I C 593 (A ) 

(б) See Supta p OC7 , Sarna v Secretry, 25 C 254. 

(e) Sundari v Nemye, 6 C L J 372, Bhutnath v Secretary, 10 C W N, 1083 
(d) Chatoo v Rajaram, II C L J 124 
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the light of the view thus expressed, should pass to the 
undcgraded kindred m preference to her degraded relation 
after her death, ( e ) and, at any rate, to the exclusion of the 
Crown (/; 

The illegitimate children of persons other than Sudras are 
not their heirs, (g) but the illegitimate daughter even among 
twicc-born classes, inherits the property of her mother in pre- 
ference to trespassers. (Ji) 

The ordinary law of inheritance which excludes women 
or prefers males to females, and which allows only a limited 
interest to female heirs, has no application to the dancing girl 
caste, (rj 


(e) See Supra p 669 , but see Siva v Minal 12 M 277, Maharana v Thakut, 
12 I C 778 14 O C 234 
(/) Narayan v Laxman, 51 B 784 1927 B 456 

(g) Meenakshi v Mudiandi, 38 M 1144 25 I C 957 

( h ) Kasturi v Lote, <>6 I C 952 (N) 

(?) Subbaratna v Balakrishna, 33 M L J 207 
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HOLY ORDERS AND ENDOWMENT 
Seo 1—0 BIO-INAL TEXTS 

t i «wrw,— 

w?wk: wwrt: wmnn vfa i 

vmwfr w*Wt*( witwwtwt ura it 
smft, w«fwr*T% g wl «rs mftft i H T. i 
wtir*. ^fwwt Ha. wr». wr*nvw aw w ii 
afort *rrw«ft i 

jnpwaJlWWt WTftcT WRtWfjft w fr ?^- 1 
f*r^jw4hi-wrps»fl wrwf) h 
w^swrw^ Tftw i 

wr^ wt^tw w^g wfarswaftr. 11 
^w^TTfwfw^ymwwirrrqr i 
nfa wrfa?t wf \ 

ftwTOT*( Weft WT^ Wmt Wt | 

^MWWTW^ |fa 9"f*TW Wtfwft?TT II 
nw wjftrw) wiw wr ? 1 stwtwt aw =a i 
fWTwVcT^wwn^ trafrara; wrftjwrrft?n 11 

waifMiwiflAfl* i wrywiirra: i 

t The great ever-auspicious God said— 

O virtuous Goddess 1 In the satya (golden) and the other (two,) ages, 
the castes and also the orders of life are declared to be four , md the usages 
also of the (four) castes, and of the (four) orders of life are separately declar 
ed for each But in the Kali age, the castes are declared to be five, name!), 
the Brahmana, the Kshatriya, the Vaisya, the Sudra, and the general body 
of human beings, (other than these four) O great Goddess > of all these 
(five) castes, the orders of life are two , for, O dear Goddess ' the order of 
life called Brahmacharya or studentship, and the order of life called 
Vana-prastha or the hermitage (the first and the third of the four orders', 
do not now exist ; (but) the two orders of life, namely, the Garhasthya or 
the order of the householder, and the Bhikshuka or the order of the ascetic 
or religious mendicant, only* exist in the Kali age O wise Goddess ! the 
holding of a staff, declared in the Vedas, by the order of the Bhikshu or 
ascetic, also, does not exist in the Kali age, because that is prescribed for 
the order of ascetics initiated according to the Vedas O auspicious Goddess I 
the adoption of the order of Avadhutas or ascetics according to the rules of 
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initiation prescribed by the God Siva (in the Tantras) is alone declared to be 
the adoption of Sannyasa (Renunciation or asceticism) in the Kali age 
O Goddess ! in the advanced state of the Kali age, the Brahmanas and the 
other (four) castes are all entitled to these two orders of life The Brahman, 
the Kshatriya, the Vaisya, the Sudra, and the general body of human beings, 
these five are entitled to be initiated as Sannyasis or ascetics according to 
Tantric system ” 

The above slokas are not continuous, but are cited from different parts of 
the Maha-Nirvana-Tantra, Chapter 8 

* I Iff* ’SfecffcT 1 

xjfa ^ <Tf<JJTT: *Pf*fw*f II aftcTT, i I ? c I 

2 "Learned persons look equally on a Brahmana endowed with learning 
and humanity, on a cow, on an elephant, as well a son a dog and on a 
man of the lowest outcaste class" For God pervades them all equally — 
Gita, 5, i8 

* i gnfrcfl q v q i 

^n^TSTt iTWtfl *<HfmT II I 

3 It is for the benefit of the worshippers (or devotees) that there is mam 
fest ition in images (male and female forms), of the Supreme Being, which is 
bodiless, which h is no attribute, which consists of pure spirit, and which is 
without a second (being i t , God is the Only Being existing in reality, there 
is no other being in real existence excepting (Him)— Text cited by 
Kaghunandana 

8 I tTSTcft *Tf> cTPft TiRtft cHTT I 

tiTfir *nfl ?pn li 

^fcW rf^7 | 

Trft h «T<t <?(*<; w i 

4 An image of a God is commended if made of gold, or made of silver, 
or made of copper, or made of gem, or made of stone or of wood, or m ide 
of iron or conch-shell, or formed of brass or consisting of copper and bell- 
metal, or made of sacred (or sacrificial, wood) — Matsya-Purana 

i- \ v* trrRfa cpn i 

Trft w* 11 i 

5 Thus should (a Lingam or Phallic Symbol) be made of precious stone, 
or crystal, or of earth, or of auspicious wood or of wbat is agreeable to (one’s) 
mind -*Matsya Purana 

< i ^ t 

6. Some persons worship by image painted in a wall and some in 
calivas , and some (worship me is embodied) in the sphere (of stone called 
Salagrama) sprung from a part of my might — Baraha-Purana 
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«ni. wftranr*^ i 

t*cF wlci*n mem ^ 5 <ri?i€TeT«n awM*"* 

ifta aw**: v*re*« ww| , *fn *«rm ii 

*rfe5*?rrv — : ^et *t% i 

*rmf)sf vgvt* qfcPt ^eaRrj 1 
iwncwTfifa h i 

*t nff : ^viRrrsf f^farg, n 

tit.^tsi t 4 Rf?i«T?T^»r 1 

7. Now, in ("the case of) touching by what ought not to be touched, Re-consecra 
Baudhayana (says), — tlon 

"Re-consecration (should be made) of the images of gods, the purific ition 
of which shall have been made, like that of the m iterials.” 

"Devatarchcha" means the image of god , ‘'of them” (/ e of the images) 
touched by what ought not to be touched, the materials being touched if the 
materials such as copper and the like be sufficiently purihcd and rc-consecra- 
tion be made, then the im igc would be fit for worship tl is is the meaning 
according to the Ratnakan (So) ip the Adhipurani (it is declared) — "(If 
the image) be (1) mutilUed, (2) cracked or broken or burst, (3) burnt, (4) 
fallen down, (5) removed from its place, (G) without worship (or not wor- 
shipped), (7) touched by a beast, (8) f illen in defiled grounds, (6) worshipped 
by reciting hymns addressed to another God, (10) and defiled by the touch of 
an outcaste — in these ten (images) the Gods do not make appearance (or 
do not become present) ” 

Raghunandana’s DeVa Pralishtha-Tatt* im, 1 1st paragraph 

C | | - 

wsrzrft ft \ * # * 

irc’frraT n *t cTT 1 

^ TT*tmrr ^ ht i 

TT g q « r n r vrmr i 

cTcswmr cT^ktt aw *t* 1 

tt qr ^Tq $ t < fr n 
vr wi* f%fV*rrfa faf f*r% 1 

<Wl^m 1 

TOr TWW^T s rT* ^ TTOTW II—' vrtft*: 

8 "Now (is stated) the prescribed mode of Renewal of Decayed Images Renewal of 
Bhagavan says, — "I shall tell you briefly the whole ordinance for renewing Decayed 
decayed images * * * Images. 
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'Whatever is the material, and whatever the sue, of the image of Hari 
(or God the protector), that is to be renewed , of the same material and of the 
same sue, an im igc rs to be caused to be made , of the same sue, of the 
same form, ("and) of the same material, should be ("the new image) placed 
there , either on the second or on the third day (the image of) Han should 
be established , if (it be) established after that, even in the prescribed mode 
there would be blame Ofltf ) or censire or sin , in this very mode the 
Linga or Phallic Symbo’ and the like (image) should be thrown away (and) 
another should be established, of the same sue I'&c } as already described 
— Haya-Sirsha 

[Only two pages of a work called Haya Sirsha evidently the Haya-Sirsha- 
Pancharatra have been printed— not the whole book There is nothing to 
show from whose manuscript copy these pages are taken I 

u 1 ot* - 

^ f%3Fr»rr*r sit*' fafysn art i 
flfctffrepn 

toot mtt ftfgsnft * 11 

affajUV if 7 fyWcfcH»Tanar | 

11 inzr. 7 TT*t 1 

9 "God said,— 

Certain "I shall speak of the renewal in the prescribed mode of I ingas or Phallic 

tobfre" 01 Symbols decayed and the like &c * * * 

m0 ved (A hnga) established by A suras, or by sages or by remote ancestors, or 

by those versed in the Tantras, should not be removed even in the prescribed 
form, though decayed or even broken ” 

Agm-Puranam, Chapter iOJ, (Poona Edition of 1900 a 0 , p 143) 

[There is a different reading of a part of this sloka, noted in- the foot-note 
of the Poona edition of this Purani as one of the Anandasrama series of 
sacred books according to which instead of —“or by remote ancestors or by 
those versed in the Tantras”— the following should be substituted, namely] 

“Or by Gods or by those versed in the highest religious truths * 

(»i w afWfnx 1 h f%# mf it i 
W f^-fafTTfaforT-fafTift HFlf^ *T UTS? 1 cT«T $ 

TfcT f*fa**. II :i 

VI | V V |%FTff ^ IT *t4 | W V VTTf^ firt- 

TTf^rfflrrT v *ni. i c** 1 

10 “Now Renewal of Decayed (Images is considered) , that is to be 
, performed when the Linga and the like are burnt or broken, or removed 

(from its proper place) But this is not to be performed with respect to a 
Linga or the like which is established by a Siddha or one who has become 
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successful in the highest religious practice, or which is Anadi t e, of 
which commencement is not known, or which has no commencement But 
their Mahabhisheka or the ceremony of great anoinkment should be per’ 
fornted this is said by Tn-vikrama ,, ...Nirnaya-Sindhu of Kamalakara- 
Bhatta, Bombay Edition of 1500, p 264 

The author of the Dharma-Sindhu sajs as abcve, in almost the sanu 
words . .See Bombay Edition of 1888, p 234 of that work. 



fclF* $*Te[ MW , H cft^ W«3| 

&* 4 : 1 I 

11 In the Pratishtha-mayukha the above text of Agni-Purana is cited, 
adopting the second reading, and it is explained to refer to the original 
image, not to an image, substituted in case of total loss of the original image 
by reason of theft, flood, burning and so forth p 39 

In this work the following text is cited at p 27 

"A metallic image of which a limb is cut or disunited should be again 
established after putting (the parts,) together’* 

And it is explained in the said work thus, —“The meaning is, if .a Lingam 
made of the eight metals beginning with gold, be accidentally broken, the 
very same should be again consecr ited after joining the parts together ’’ 

Pratishtha-Mayukha of Nilakantha, the author of Vyavahara-Mayukha 
a treatise on Positive Law respected in the Bombay school of Hindu Law 

1 (a) cn. wf * 3 TWf W{ 1 

<wr git II M$. ?, {«< 1 
(&) ^<fr ’SIT* w cn^t wf | 

TnjTT: wHfr:, ^m. n i 

12(a) In the Krita (first) age (the performance of) austerity, in the 
Treta, (divine) Knowledge , Dvapara, (the performance of) Sacrifice , and 
in the (present) Kali age, Charity alone, is declared to be chief (dharma or 
virtue) — Manu, 1, 186 

(6) Austerity is ordained the Dharma (or religious duty or act) in the 
Krita (or first or golden) age , true Knowledge, in the Treta (or second) 
age , and sacrifices are pronounced (the Dharma) m the Dvapara (or third) 
age , and Donation or Chanty, Companion and ie /-control, in the (present) 
Kali age 

\ \ I 4-^rW-Mten<5TM MTCtf M?f | 
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VrflrqJTOT -RFC**T I 

ft^rgf-^T-F^rr «rs*m*nr n t 

JJ Freedom from disease lb the means of ('attaining the ends of man, 
ment ° namely,) Dharrna or religious merit, wealth, (objects of) desire, and liberation 

(of the self or soul) from transmigration hence a min by the gift of (the 
means of medical treatment of persons suffering from disease and so causing) 
freedom from disease becomes the giver of everything He must establish 
a hospital furnished with valuable medicines and necessary utensils, placed 
Hospitals under experienced physician, and having servants and rooms for shelter of the 
patients 

?a i wf n?r i 

Rrf)«TT«UTTR WTftT II 

^T€Rfifft 3 gct | 

RSqtamffTgTff' II 

RT*T if R7»fT ^ A Tcpt 1 

House of *4 There is none superior to the God Sankara to him therefore should 

Sankara dedicate the hou>e of Sankira, constituting it the (place of) shelter of the/a/« 

or religious mendicants , which is to be built of burnt bricks, possessed of 
a hall for exposition (of religious doUrines), furnished with different kinds 
of seats, having flower-garden, ind having reservoir of water A village 
should be assigned for meeting the expenses of the place of shelter, such as 
lamps, fuel, salary of servants, smilt pieces of cloth worn by ascetics, sandals, 
and the like 

I R? RRif R | 

RfcfVR} 5TT fstf t^cT II I 

15. Haviftg carefully built a Math (or house for ascetics and their dis- 
ciples), furnished with rooms (or furniture) for sleeping and sitting, should at 
an auspicious time, dedicate the same to the twice-born or the ascetics, 
(or religtous mendicants and their pupils) — Bhagabati-Purana, cited by 
Hemadri 

I a* | 

WMmrfl ^ RTf?f II TOIHW I 


Construction 
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its dedica- 
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16 A person consecrating a temple, also one establishing an asylum 
for ascetics, also one consecrating an alms house for distributing food at all 
times (to the poor', ascends to the highest region of heaven. 

[flreW (Jala-Sattra) is a place where cool and pure drinking water 
is stored in the summer, for free distribution to all persons coming there to 
quench their thirst] 
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?« I iftnrrot fwrt' i 

it nviro n 

*wwT*w«rflS*A tim u •ttito' * nnri i 

17. Should make a house of shelter for the benefit of travellers , or should 
lodge pious men (or ascetics) and travellers, in a quarter of one’s own dwell- 
ing house inexhaustible is declared his religious merit which secures (for 
him) heaven and liberation , abounding in all objects of desire, he enjoys 
happiness in heaven like a God 

? c i few* fijnV it 1 

•fir ft fi npri q i a r 1 farar.wrv# 11 
«rnrr^nH^^rf^iT<sTT 5 ^ 7 T^ 1 
gspir it ftnjrfinl g*r*TTl%H*rfoir 11 
fo^rifl-iicTirTCrTT*^ it 1 

f^III* 3 T^IT*fhl^ 9 *W 7 T ,, Wnri’ I 

TTrftoi 11 

II 

VPT IT ftlST ^jf*T Il^.flT'^WfvicT. | 

Ifl’ 9 iMT ciWm*Ti f^rTPTf II 

uvSltspraF? qffarrar unrinf^Rt 1 

*»rnro wwfSi TftTTrTt ^ *mfv*rRi: 11 irnjTTni 1 

18 A Math should, by a person having faith in the Shastras, be made 
three-stoned or two-storied or one-storied, consisting of different apartments, 
possessed of an elephant , accomodated with places for meditation, for 
study, for burnt offering to consecrated fire and the like, and for teaching 
having the floor levelled even by plaster or stone, equipped with new shelves 
containing books arranged thereon, decked with circular rows of vauous 
fruit-trees, accompanied by reservoirs well-stored with pure and sweet 
drinking water And he should endow a village or sufficient land for meeting 
the expenses, so that the ascetics and the travellers getting shelter (there), 
may receive sandals, shoes, umbrellas, small pieces of cloth, and also other 
necessary things Thus having established an -asylum beneficial to persons 
practising austerities, and also to other poor people seeking shelter, he should 
declare— "I am endowing this asylum— May He who is the support of the 
universe be pleased with me “ — Baraha-Purana. 
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[The term Math means a monastery, or a residential college, or a college 
attached to a temple or an asylum for the poor and the ascetics, or a shelter 
for travellers, or a combination of all these or some of them] 

^^JTTfV^ct II 

^ng%5T ^t3?iraTt%Trt%rt | 

if w*irTOlf*r*rt 11 

Rf?m 1 1 

<1*1*1 181 m ating vh i 

wfsTCsf W '?JKt?TT wrsft^X II 1 

10, Having c lused to be made an mspicious and spacious Asylum of 
burnt bmks, with strong pillars, and large compound, accompanied with 
distinctive mark, covered with plaster, gutrded, equipped with comfortable 
apartments, and conferring endless religious merit, — should dedicate to the 
Saiva and the Vaishnava ascetics And having caused to be made an aus- 
picious, spacious and beautiful house, furnished with good food, and equipped 
with pure drinking water, and possessed of an auspicious gate should dedicate 
it for the benefit of the poor and helpless, and travellers 

X® I Weft R(cfl sRTtw ^refftr 1 

8IWT8J fstcS 8f cTS*ra frj II ** 1 

20 “An ascetic or a religious mendicant living only one night is called 
an a-titki or guest , because he does not stay long, hence he is known as a tithi 
t e , not staying one entire day " 

?lWf[ 8T %T^T3t RWlcf II ^*TTftrS7t W’nw | 

21 I hose excluded f>-om education do not know the lawful and the un- 
lawful therefore no eftort should be spared to cause dissemination of educa- 
tion by gift of property to meet its expenses 

I ^9^ WiJcfhl 8fTVTTc[ 

fwsrr f^fDT ^^8rr«5T^crrfN^T^T I 
nw TTf^T TSJTf^ 

R^cft f^i(%{cT >J9 MT*T *T s^T' II I 

22 In this world, there is no other gift securing special spiritual reward, 
than th< gift (of properly for dissemination) of learning that dwells in the 
organ of speech O king, does not one who gives the si me, become giver of 
cow, land, gold, elephant, horse, car and the like t 

cTcffitf f^RTr^HTfj; 8f || 
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rT^RT^ tTRlft lF*T*Tre(??I TT | 

rtr Rif)^ ^ u*»tr rt^rr 11 

2 3 " I here is no doubt that the fruit of duly celebrated thous ind sacri- 
fices is obtained by a person from gift (of property for dissemination) of learn- 
ing , therefore O king! one should ciuse the Smriti ind Sruti to be daily karnt 
in the temple of a God, if he wishes for religious merit " 

1 *T*R^-*rlcrinH*nft’irr i 

«p=rot» 11 1 

24 "I he heirs to the property of 1 Braimachan or life-long student, 
yah or as< etie, and a Vanapraslha or hermit, ire respectively the preceptor, 
a virtuous pupil, and a religious brother residing 111 the sime holy place" — 
Yajmvlkyi 

u | fR?R' ^rTf 5 ?cT I 

^ h*r: ^fTtnrsrR n rr a, i 
^TR^R faRRTT fRrRR I 

RT^R RrHRTRT^T RfrfirT II RR a, ^{> I 

25 A min should always without being tired perform with faith tsftla and 
purta or /elifioiti and charitable work (=gift) , these being rrnde with faith 
and honestly acquired we dth become inexhaustible (me ins of procuring bliss) 
Manu IV, 22(5 Dhanna consisting of donation, r eh* tom or charitable , (a 
man)- should always make with a cheerful he irt lccording to his ability (and 
also) when he finds a worthy object M inu iv, 227 

Soo. 2— PERSONS OF HOLT ORDERS 

Different stages of life,— The life of a Hindu of the 
Brahmana and the other twice-born classes, was divided into 
four stages. He had to pass the first stage of his life as a 
Brahmackan or student, living with the Guru 'or preceptor 
of the sacred literature as a member of his family and 
supporting himself by begging the second, as a Gnhastha 
or house-holder, being married when his studentship was 
over , the third as a Vanaprasthu or one retired from the 
world, residing in some solitary place with persons of the 
same order, engaged in religious practices and contemplation 
of the deity, being free from all wordly cares, and living 
on the vegetables growing in forests, or on alms, — the 
retirement having the effect of extinguishing his rights to 
the property ^ he had at the time of retiring, and vesting 
them in his sons or other heirs , and the fourth, as a Yati 
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or itinerant contemplative ascetic, supported by what is 
voluntarily given by people, or by begging in the evening, 
and taking no more than what is sufficient for the day, and 
living undei a tree or the like shelter. 

A B) ahmachan or student was of two descriptions, vis, 
Upakurvana or an ordinary student and Naishthika or a 
life-long student. The former became a house-holder in due 
course, while the latter was a student for life, devoted to the 
study of science and theology, felt no inclination for mar- 
raige, did not like to become a house-holder, and chose to 
live as a perpetual student, the austere life of celibacy 

i he ide if of life which the siges contemplated by the different modes 
prescribed for adoption by persons of higher castes in the different stages 
of life, was intended to cause actual practice to accord with theory, by 
giving practical effect to the religious doctrines of Karma or Adnshta , and 
Metempsychosis or transmigration and Moksha or liberation from the same 
Adrxsh'a is the invisible dud force being the effect of Warm or good and 
bad deeds done by a person in past time without beginning, determining 
respectively happiness and misery at present and future , Metempsychosis 
is the asumption by the soul of different material bodies determined by its Karma 
or Adnshta , and the Moksha or liberation is the release of the soul from the 
necessity of being confined in some mitertal body The pleasures and pains 
of the body are not the pleasures ind pains of the soul in reality It is 
through tnaya or illusion that the soul identifies itself with the body, and 
labours under the delusion that he is the agent of bodily acts which are done 
in reality by the agency of Prakriii or nature This illusion is dispelled by 
true knowledge which is the only means of attaining moksha or liberation, 
of communion with the Supreme Soul It is doubtful whether this ideal was 
actually followed in practice except by a few only 

8 ucce*s»on * — The law of succession that has already 
been explained, applies to the property left by a house- 
holder or an ordinary student. 

The above text (No. 24) of Yajnavalkya lays down 
succession to the property which the persons of these holy 
orders may have while in such orders, and leave behind on 
their death. 

The property of a life-long student goes to his precep- 
tor ; of one retired, to a religious brother ; and of an 
itinerant ascetic, to a virtuous pupil . m their default to 
one of the same order (or hermitage) or to a fellow-student. 

* See post Sec. 11 p. QOQ, 
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The Hindu., of the present day rarely adopt the third ind the fourth stages 
of life A life-long student, such as is contemplated by the sages, is also 
rare now Nor do the ordinary students observe the rules of the bhastr is 
relating to their mode of life, and to the study of the sacred literature 

Vaishnavas * — There are now persons belonging to certain 
religious sects of modern origin, such as Vaishnavism , that 
do in some respects resemble the life-long students and 
itinerant ascetics. They are connected with the well-known 
maths or mohuntis . Vaishavas are a class of Hindus (a) 

A math — means a place for the residence of ascetics and 
their pupils, and the like, (h) 

Sannyasis — The founders of these maths were learned 
sannyasis or monks of the vaishnava , u uva 01 sa/Ja sect, 
who observing celibacy and leading a pious life of auste. ity, 
wandered from one place to another carrying with then an 
image of the Deity, icprcsenting a ccitain attubutc of Him, 
and teaching the truths of religion to those that attracted 
by the sanctity of their life, flocked to them They wcie 
prevailed upon by the piety of some Rajas or influential 
men that became their, disciples, to settle in paiticular 
localities, lcceiving grants of land from them, for the main- 
tenance of themselves and their pupils called chelas , that 
accompanied them, lived with them and obseived celibacy. 
Succession to the office of the Mohnnta or the head of a 
math is moulded on the analogy of the rule laid down in 
the above text of Yajnavalkya 

It has been held that a Sudra cannot become a sannyasi 
or ascetic. ( c ) This is undoubtedly the doctrine propounded 
in the Smritis Rut the learned Judges have not taken into 
consideration the modem usages introduced by the Vaishnava 
and the Tantrika and other systems according to which a 
Sudra and even a non-Hindu such as a Mahomedan may 
become a Hindu sannyasi (d) There are many religious 

* See ants Ch X, Sec 2, Stib-Sec 1 p 673 
(a) Naltaaksha v Rajani, 35 C V/ N 726, 729 
(fi) Text No 18 

(f) Haris v Atif, 40 C 545 >7 C W N 517 18 I C 474 , Narsmhdas 
t> Khanderao, 70 1 C 860 1922 B. 295 , Loch an 0 Adhar, 35 I C 630 (C) , 

Dharmapuram v Virapandiyam, 23 M 302, see in this connection Sortl- 
asundaram t> Vaithilinga, 40 M. 846 at 859 , 

( d) Text No. I. 
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sects of ascetics among whom caste distinction is unknown, 
who accordingly initiate and admit Sudras into their brother- 
hood if otherwise qualified. In esoteric Hinduism also, 
caste is individualistic not hereditary, it being determined 
by qualification and not by birth. There is ample and 
abundant authority in the Shastras m support of this view 
of caste, {e) The highest virtue taught by the Hindu 
religion is that a man should regard other persons and beings 
as his own self reproduced in them, as the same Supreme 
Soul pervades them all (/) 

Proof that a person is Sannayasi. — In order to prove 
that a jicrson has adopted the life of a Sannyasm it must be 
shown that he has actually relinquished and abandoned all 
worldly possessions and relinquished all desire for them, (£■) 
or that such ceremonies are performed which indicate the 
severance of his natural family and the secular life ( 4 ) It 
must also be proved in case of orthodox Sannyasm that 
necessary ceremony has been performed, (/) without which 
the renunciation will not be complete. After a person be- 
comes initiated as Sannyasm he becomes dead for the 
purposes of succession and inheritance and the person who is 
entitled to succeed him takes his property. But ‘dies’, in 
Section 50 of the Civil Procedure Code refers to natural death 
and not civil death, (y) 

AJainSadhu. — If by his vows he become incapable of 
holding any property or earning money, then he may be 
said to have no ‘means’, within the meaning of Section 488 
of the Criminal Procedure Code and may be exempted from 
maintaining his wife ( l ) 

Proselytism — was unknown to Hinduism which is dis- 
tinguished by toleration. Hindus have respect for all 
systems of religion, and are free to admit the divinity of 

(e) ante pp 144-148, ( f ) 1 ext No 2 

(g) Konddl v Lwara, 33 M 1 1 63 , Goun v Niader, 18 C W N 50 , 03 * 23 I.C. 
s 87 , 288, 2P9 

(A) UamdhHn v Dslmir, 14 C W N 191 2I C 385 , Sheo Ghulam v Shaim 
50 A 485 1928 A 257 

(t) Kondal v Iswara, t upta Boldeo v Arya 52 A ?8g 1930 A G43 
(J) Madho v Gur, 53 A 529 

[A) Muni v. Bai Lilawati, 56 B 260 , see ante p C88, loot note (/). 
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Jesus Christ, and the divine inspiration of Mahomet Ft is 
perfectly consistent with their religion that God became 
incarnate in othei countries for the purpose of teaching 
religion to the people there. Thus it is said m the Gita — 

ft l^nOwwfd VTTTrF f 

tifbnw htcMt ^ zoam 1 

A 'J & 

* 4 per**rctraTsik wwrfa gn 1 «, *> * 1 

“Whenever there is decay of Dharma or religion or virtue, 
O Bharata, and exaltation of Adhanna or irreligion or vice, 
then I become incarnate • for the protection of the virtuous, 
and for the destruction of evil-doers, and for the sake of com- 
pletely establishing Dhatma, I am born from age to age”. — 
Bhagabat-Gita, 4, 7-8 

Soc 3— ENDOWMENT 

Dharma — Different meaning* of the term* Dhatma, given in the different 
Sanskrit Lexicons 

1 Medme,— 

stt 11 

Dharma in the masculine or neuter gender (is used in the sense of) 
(l) religious merit, (2) custom or usage, (3) nature, disposition or character 
(4) simile, smilanty, or comparison, (5) Sacrifice, (6) Harmlessness or non- 
injury, (7) Upamshad, (8) Law, justice or equity , (it is only) in masculine 
gender (used in the sense of) (9) Bow, (10) Self-control, or God of death (11) 
Drinker of Somajuice or sacrificer 

2 Viswa— 

trrm 

It gives the above meanings with the exception of l/panishad and Sacn- 
ficer, (7J and (11) 

3 Hemachandra, — 

i 

It omits t5) sacrifice and (11) sacrificer mentioned in Medine, but add* 
three more meanings, namely (12) Company of the good or virtuous, (13) 
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The quality of being fit to be worshipped, veneration or adoration, (14) Dona* 
tion and the like 

4 Trik mdi— Seshi,— 

It gives some of the above meanings 

5 Armrakosa,-- 

It gives some of the forgoing meanings 

When Hindu gives property for Dkaun a he intends that the property 
is to be appropriated to religious and Charitable works for the purpose 
of securing leligious merit 

f*Tc*T I 

*IT*h Wf FTHTH II 

^T*T rT f*IW[ ^frrV | 

HT^ 5 f II 

8, WW I 

A man should ilways without being tired perform with faith Istha and 
Pitta or religious and charitable works these being made with faith and 
with honestly acquired wealth become inexhaustible (or imperishable means 
of procuring bliss ) M mu, iv, 226 

Pharma (consisting) of donation, religious or charitable (a man) should 
always (or daily) make with a cheerful heart according to his ability, (and 
also) when he finds an worthy object (of gift) 

These texts show that property given for Dharma— \% gif* for the benefit 
of man or the public, either in the form of religious or charitable The com- 
pound or conjoint word dana dharma shows that dharma is identical with 
datta or donation 

While dealing with Dharma or man’s religious duty, 
Manu (/) declare* ( ^rsfl git ; that in the present 

(kali) age, charity alone is the supreme Dharma or religious 
duty to be performed by man for his spiritual welfare , Vri- 
haspati also ordains the same rule by saying that in the pre- 
sent age Dharma consists of Charity, Compassion, and Self- 
control ( m ) The three terms imply what true charity in- 
volves, in fact charity depend** on sympathy and self-sacrifice 
The Sanskrit word dana which is rendered into chanty 
means primarily gift and is used to signify transfer of pro- 


(/) Ch 1 verses 81-86, 


(«) Text No 12 seep 847 
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perty for the benefit of the public in the advancement of reli- 
gion, knowledge, health, shelter, maintenance, and the like 
objects, beneficial to man. 

When a Hindu gives property for the purposes of Dharma 
he intends to secure dharma in the sense of religious merit 
by appropriating or applying the property for the benefit of 
m^n in two forms, namely, ishta or purta i, e., religious or 
charitable but chanty underlies both, as dharma consists in 
donation or charity, and the compound term dana-dharma 
shows that dharma is, m this connection, identical with dana 
i. e.j donation or chat ity which is called ishta or anter~vedika , 
I. e„ made within the sacrificial altar, and//r/ 7 tf or 
vedica , i e > made oitLide the altar or non-sacrificial , so that 
the gift of pioperty for a religious purpose must necessarily 
be charitable («) What ts called pm ta or charitable work 
for the benefit of man may take various forms set forth in 
Hemadri's DanaMhatma of which the prominent ones are 
given below. 

The forms or modes of chanty are substantially the same 
here as m England They are Consecration of image of 
the Deity in temples for worship . Establishment of Hos- 
pitals rdmmgT) Establishment of Maths ( nj ) which 
are either Monasteries for the Sannyasis or monks or persons 
adopting holy orders, and their disciples receiving religious 
instruction , ot Residential college^ for students , or Asylums 
for the poor and the religious mendicants , or Shelters for 
travellers 01 Guest-houses , or Temples where education is 
imparted to resident students , or a combination of some or 
all of them establishment of Sattuis ( q<f ) or Alms-houses 
for distribution of food to the pooi at all times Establish- 
ment of Atithi-salas ( ■sifarfam^T) or places of shelter for 
pilgrims, wayfarcis and ascetics who do not stay more than 
one day . Establishment of schools ( qismsiT ) foi dissemina- 
tion of knowledge , (the last three aic often connected with 
temple of Gods) Excavation and consecration of wells, 


(«) M ami’s Text No 25, Parthasarathy v 1 hiruvengada, 30 M 340 17 
M L J 379 
H L-108. 
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tanks and other reservoirs of water, for drinking, bathing or 
irrigation purpose , (consecration implies dedication to the 
public) : Planting and consecrating shady trees for the bene- 
fit of wayfarers and the like. The Text Nos. 12-23 des- 
cribe some of the numerous foi ms of charity As religion 
and charity aic intimately connected, charitable institutions 
are, oftencr than not, associated with temples for the worship 
of some image of the Deity. It should be noticed that an 
endowment for the worship of a God amongst Hindus is a 
form of charity, whereby the Brahmanas and the poor special- 
ly, and the public generally arc benefited , the Brahmanas 
being the repositories and preceptors of religion, the Hindus 
are benefited by what is intended to suppoit the Brahmanas, 
their spiritual guides they are deemed public officers or 
servants. 

The word Dharma therefoie, conveys the idea of chari- 
ty , hence when a Hindu makes a gift of property for the 
purpose of Dharma he clearly intends to dedicate the same 
to Charity The general but absolute intention to appro- 
priate the property to charitable purpose is manifest when 
property is given for Dharma , the particular mode in which 
the same is to be carried into effect is left uncertain , and it is 
not difficult to ascertain what form of chanty is most required 
in the locality, and intended by the donor, though not ex- 
pressed But unfortunately a gift for Dharma has been held 
void for vagueness and uncertainty. ( 0 ) Their Loidships 
refer to the different meanings of the word Dharma , given in 
Wilson's Dictionary, that support the conclusion as to vague- 
ness. But it is submitted, with great defteience, that although 
the word dharma bears more than a dozen diffetent senses, a 
Hindu making a gift of property for dharma , specially while 
contemplating his death, should be taken to use that teim in 
the sense consistent with usage and gift of property and to 
intend only chanty by that word, or the, religious merit 
resulting from charity. Three of the senses of that word are 

(0) Runchordis v Parvati, 26 I A. 71 23 B 72, affirmed Vundnvandas v 
Cursondas 21 B 646, Chandi v Haribola 4G C 951 23 C W N 645 29 

c L.J 3 66 j 51 IC 215 
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(1) wr religious merit, (2) sacrifice, and (3) donation, 
of which the first is the effect of the latter two, namely, 
religious and charitable works, A popular religious maxim 
says, — 

f*m^TSmTfcT * II 

which means, — “Dharma is the only friend that accompanies 
(the soul of) a person even after death ” Here ( ) religious 

merit arising from religious and charitable work is meant by 
DJiarma. In dealing with the question, whether a gift of 
property for D karma is void for uncertainty, Mr Justice 
Subrahamania Ayyar has held that a Hindu donor is to be 
presumed to have used the tcun in the sense of itlita and 
purta donations enjoyed by the Shastras, that meaning being 
perfectly well-settled, (p) 

The Privy Council has held that a bequest to any chat* 
yam charity which has been indicated, is not void for vague-* 
ness and uncertainty (<7) 

Charitable institution arc badly wanted in poor India, 
and the Courts should cariy into effect the gifts for D karma 
which arc undoubtedly intended fo- charity, by supplying the 
particular mode which is left uncertain, instead of rejecting 
them on the ground of vagueness. 

Private and public Endowments.— Endowments are 
either public or private. In the former the public is interes- 
ted and in the latter certain definite persons only are 
insterested. When property is dedicated to charitable, 
educational or religious uses, for the benefit of an indeter- 
minate body of persons, or where the public arc freely allowed 
to worship and no permission of the head is necessrary for 
such purpose, if) nor can he impose any fee for entrance into 
the temple, (.*) the endowment is a public one. But when 
property is set apart for the worship of a deity of a particular 
family, in which no outsider is interested, the endowment is a 

(pj Parthirardthy v Thiruvengada, 30 M 340 17 M L J 379 
(f) Vidyanatha 11 Swaminatha, 51 I A 282 47 M £84 29 C W.N t 1 

40 C L J 454 26 Bom LI\ ii2i 23 A L J, 983 47 M L.J. 3C1 83 
1 C 804 . 1924 P C 221 

(r) Pesapat v Kanduri, 30 I C 822 « 2 L.W 858. 

(s) See Asharam v Manager, 44 B 150. 
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private one. A Math or Mobility is a public endowment. 
Where a temple was originally a private temple, there must 
be a clcai and strong proof of subsequent dedication 

The distinction between private and public— endow- 
ment is an important one , for it has been held by the Privy 
Council that “in the case of a family idol the consensus of 
the whole family might give the estate another direction”, (/) 
for instance, if all the members of the family renounce Hindu- 
ism and choose to throw the family god into the waters of 
the Ganges, and themselves enjoy its property, no outsider 
can raise any objection, the endowment being a private one, 
the public is not interested It has been observed by the 
Calcutta High Court (u) that that question cannot be said to 
be settled , but, relying on two earlier decisions, ( v ) it has 
been held that even if the consensus of the whole family can 
convert an absolute debutter property into secular property, 
such consensus must be of all the members, male and female, 
who are interested in the worship of the deity. Similarly, it has 
been held in an earlier decision of the same Court, that the 
term “whole family” must mean all male and female relations 
of the founder (zu) of the private endowment, who are interest- 
ed in maintaining the worship and thereby preventing the 
evil effect arising from non-worship of the God, to the found- 
er who dedicated the property for conducting the worship, 
With the view that he might not incur sin should the God 
Consecrated by him be not worshipped for want of funds. It 
follows, thrrcfoie, that his descendants other than those who, 
as his heirs, are m charge of the propeity, are interested in 
maintaining the worship, and are entitled to prevent breach of 


(t) Kotlwar Doolga «' Rim, a C 341, 347 4 I A, 32 , Gobmda v Deben- 
dra„iiCWN 98 j TilKidis t>. Siddhi, ao C L J 3*5 note 9 I C. 650, 
Appii v, Kimmiba, ai M L J 588 u I C 633 
00 Cbandi Charan v Dalai, <54 C 30 30 C W N 930, 934-935, 938 44 

CL] 479 1925 c 1083 , sec Gopil v Radha, 41 CL J 395 88 f.C 

616 1925 C. 996 

(v) Monmohan v Siddeswar, 27 C W N. 218 , Lalit 1 Brojendra, 53 C. 251, 
2 57 / appeal in 45 C L J 41 
(«0 Chandi Charan v DuUI, above 
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of trust by the latter, so detrimental to the founder’s spiritual 
welfare. 

Division of property by Sebayets — But the mere fact D ( j v ^‘ t ° t n of 
that the sebayets have chosen to divide the debutter property property 
or the property of an idol and treated it as secular property, 
does not alter the true cliaiacter of the property (r) perty secu- 

A gift of an image and its endowed property— with nor gift to 
Concurrence of the whole family to another family for carry- family for 
Ing on the worship, is valid, (y) and does not alter the ^ u;a 
character of the property 

Dedication how effected.— A dedication may be made by DeC(1> will, 
a written instrument either by a gift mtet vivo j or by a Will. 

A gift to the trustees on behalf of an idol must be in writing 

and registered , where, on the occassion of marriage or death, Registration, 

a dedication is to an idol by mantias or recitations from the 

sloka or by word of similar impoit, it need not be in writing 

or registered, (s) A document constituting a trust of property 

for public religious purpose (a) does not require registration 

nor a gift to God (b) require a registeicd document for its PC view. 

Creation, (c) even if it relates to landed property ((f) 

Regarding the question of gift, see Ch XVI, Sec 3 and 
for requisites ot a valid gift see Ch. XVI, Sec. 3, Sub- Sec. 11. 

Religious errdowment always for public worship.— 

This dismction, however, appears to be contrary to the true 
intent of the Hindu law of endowment , accoiding to the prin- 
ciples of which, a trust for the worship of a consecrated image 


(i^ Dh irnudas v Gosta, l6 C W N 39 11 1 C 947 , Bbabataran v, Buhari, 
10 I C 399 (C) , M idhub v Sarat, 15 C W N 126 6 t C 26 
{y) Khettcr v Han, 17 C <?57, see Rajeshw ir v Gopcshwar 34 C 828 It 
C.W N 782 Oil appeal from 15 C 226 ; Nirad v Shi bad as, 36 C 975, 
977 13 C W N 1084 3 I C 76 

(&) Uattialingar Sivachidartiban, 42 M 440 l6 MLJ 576 49 1 C 742 25 
MI 1 . 253 , Chandi Charan v Dlilal suj>ni , but see, llira Anmol, 

1928 A C99 

(o) Sec Section, 5 read with the saving clause of Section, 1 of the Indian 
Trust Ait (Act 11 of 1882} 

(6) See Section 13 ^ read with Section 5 which Conti mplales of hvtng person 
of the Transfer of Property Act ( Act IV of 1882 and amending Act XX of 
1929J , see Debi v Nandalal, 1929/ 591 
(e) Narashimha v Venkatahngam, 50 M 687 F. B . 103 I.C. 303 19117 

M 636 , Rangacharya v Guru, 1928 A 689 
(d) Gangi Reddi v Tanmi, 50 M 431, 425 54 I A 136. 
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of God is to be regarded, as one created for public charitable 
purposes. 00 The distinction seems to be borrowed from 
English Law , but the Hindu Law, unlike the English Law, 
makes no distinction between the religious endowments on 
the ground of such as are established for the worship of a 
household deity , being assumed to be a private one, and not 
intended for the benefit of the public , every image when 
orginally consecrated must have been a household deity, but 
in no case is an outsider prevented to worship what is called 
a family god, if he wishes , and it would be contrary to 
religion and usage and deemed sinful to do so. (f) Every 
religious endowment is beneficial to the Hindu community in 
a religious point of view and it benefits at least the officiating 
priest in a secular point of view who must be a Brahmana 
deemed to be a public servant according to the organisation 
of Hindu society, holding, as he docs, the office of a religious 
instructor of the Hindus. (^ r ) 

Endowment irrevocable — When the donor of an endow* 
ment has completely divested himself of the property 
dedicated, he cannot revoke the trust or derive any benefit 
therefrom, except what has been reserved, (/i) 

If the object of an endowment fails, and the funds cannot 
be applied to the original purpose, then according to the 
doctrine of cypres , they are to be appropriated to an object of 
a similar character. 

Sec. 4-DEITY— IMAGE 

Sub- Sec i— IMAGES 

Images, symbol for de'ty —The images worshipped by 
the Hindus aie visible symbols representing some form of the 
attribute of God contemplated as having one only of His 
threefold attributes, upon which is based the Hindu idea of 
Trinity, namely, God the Creator, God the Preserver, God 
the Destroyer, the same perhaps, as God the Father, God the 
Son and God the Holy Ghost. 


(e) Ste Manohar v Lakhmmm, 12 B 247 
if) Rupa v Krishnaji, qB 169 

Q) Bhup-iti v Ram Lai 37 C 128 (F B ) 14 C W N 18 10 C L ] 355 t 3 
I C. 642 

(h) Gopeenath v Gooroodas, 18 W R 472 , Nam v Ramoon, 23 W R 76 j 
Sreepati v Krishna 41 C L J 22 , Dasami v Faram 51 A 621 
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Substance of images.— The images may be made of any Its material, 
of the substances mentioned in the Texts Nos. 4-6. 

Object of image.— The object of worship is not the Image, .ts object, 
but the God believed to be manifest m the image for the 
benefit of the worshippers who cannot conceive, or think of 
the deity without the aid of a perceptible form on which 
he may fix his mind and concentrate attention, for the 
purpose of meditation. The lump of metal, stone, wood or 
clay forming the image is not the God, but the invisible 
personified Deity manifesting itself to the devotees by means 
of the image, is the God to a Hindu 

Removal of images — When an image has once been whether 
consecrated with appropriate ceremony, it must be worship- b™ 3 r g e e m c 0 a V e(i 
ped, and it cannot be replaced by another image, unless it 
has become unfit for worship by 1 cason of any of the 
grounds stated in the Text No. 7. (*) But the removal of the 
idol from an old dilapidated temple to a newly built temple 
has been held to be not within the powers of the trustee 
when a large number of worshippers are against the 
removal , ( J ) but, if all the worshippers who manage the 
temple, built a new temple on a better sanitary place con- 
venient to the worshippers, as the old one was in rutn 3 and 
was m an insanitary place, no one else is entitled to prevent 
building a new temple and removing the image there, (k) 

When thcie is no fixed abode of the image and when the 
image is removed from place to place by the sebayet during 
his turn of worship, the Court has, with the consent of the 
representatives of the parties, directed the erection of a 
suitable building as the permanent temple of the image, (/) 

An endower imposed no condition as to the removal of 
the family deities but his son after the death of his father 
erected a Thakurb'ii 1 for the location of one of the deities 

(»l Doorga v Sheo, 7 C L R 278 

(j) JIari v Ant iji, 44 B 4G6 56 I C 450 22 Bom I R 134 

(k) Venkitarhala 0 Sambasiva, 1927 M 4^ is to the power*, of the whole 
body of worshippers of private endowment, see /> 8G0 foit notes (t\ (?«' (w), 
and (a ) to which his Lordship’s attention seems to have not been drawn 
In the rase in question the whole body of worshippers reported to have 
joined in the removal of the image 

(/) Strish v, Debendio, 1929 C 828 
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on a piece of land acquired by him. Tn the declaration of 
trust he stated that the deities should not on any account 
be removed until a similar or better Thakurban was built. 
The condition, it was held by the High Court, was for 
the benefit of the deities, valid in law and should have been 
observed (m) The Privy Council on appeal, («) has held 
that the will of the deity m regard to its location must bQ 
respected and as the contest has related to the establishment 
of individual rights as between contesting tebayets, the deity 
should appear by a disinterested next fncnd appointed by 
the Court But it must not be taken that a gcncial proposi- 
tion has been laid down by their Lordships, (o) Their 
Lordships also held that the interests of female members of 
the family, especially, m view of the fact that they are 
excluded from the management of the deity, requires protec- 
tion and hence the female members should also be joined in 
such a contest. (/>) 

Destruction and pollution of images.— If the image is 
cracked, broken, mutilated, or lost it may be substituted 
by a new one duly consecrated, (q) Fresh consecra- 
tion or substitution is also nccessaiy, if the image be pollu- 
ted in any way Removal from the temple amounts to 
pollution in the case of an image of Siva only in some cases. 

A new image cannot be substituted when the original one is 
free from any defect of the kind mentioned. 

Nor can the old image be replaced by a new one, by 
reason of the occurrence of any defect therein, such as 
cracking, when it is an ancient image believed to have been 
established by a god, or by a saint, or by an Asufti, or by a 
remote ancestor of a family, or when its origin is unknown. 
Nor is a new image nccessaiy if it can be restored by rejoin- 
ing its broken parts togethci , as when the same is made of 
metal and a limb is severed (V) When an image is to be 


(»/) Pridjumnan Pmmtln, 27 C W N 684 77 I C 834 1923 C 708 
(») 52 C 809 52 1 A 24s 49 M L J 30 27 Bom 'l R 10^4 41 C L I 
551 30 C W N 2 S 23 A I J si7 87 I C S05 1925 PC 1J9 
f 0) Brojendra v Lalit, 45 C L J 41 1927 C 2o» 

(/>) bee foot note (n, above 

(j^Bpoychand v Kilipada, 41 C 57 17 C W N 1013 18 C L J, 347 20 
(r) Set f Texts Nos 7-10 
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replaced by a new one, it must be done as soon as possible , 

fpr the damaged image ceases to be the abode of God, and 

cannot be worshipped in those cases in which substitution of 
a new image is necessary, (j) 

But the Calcutta High Court, m a case in which an old c ln)tta 

Image was broken forty years ago and the worship was view on 

, , , / , , replaced 

carried on with a ghat (earthen pot) on an adjoining piece image 

of land, and in which there was some difference in the form erenUrom**" 
of the replaced image lis compared with that of the former, the old 
has held that the new image is a validly replaced image, 
in*as'much as it was meant to be so and the people interested 
treated it as a restoration of the old image, and because the 
text of Hayat Sirsha does not say that restoration of an 
image is invalid (/) 

It should be obscived that the destruction of an image Endowment 
does not destroy the endowment (u) 

Sub Sec 11 -JURIDICAL PERSONS 
Possessions of property —When a Hindu dedicates 
property for the worship of the deity by means of an image, 
which is directed to be set up and consecrated, the property 
is by a legal fiction deemed to be \csted in a Juridical, 

Juristic or Judicial (v) pci son The God which is believed to 
be manifested m the consecrated image ought to be deemed 
the fictional pci son holding the property The material 
image is merely a means of woi shipping the God The 
consecrated image is the body, of which the invisible spirit 
is the soul The conseciated image cannot, apart from the 
spirit, be regarded as forming the Juridical person for when 
it becomes damaged and unfit foi worship, and is to be 
replaced by another image, it must cease to be the Juridical 
person. Where shall the propci ty icmain during the interval 
between the dates of damage and of the restoration, except m 
the invisible Deity for the worship of which the property 
was dedicated ? 

(s) Texts Nos 7-8 (t) Kali Kanta v Surendra, 41 C L J 128 

(u) Puma v Gopal, 8CLJ 369, (Special Bench} 

(v) Pramotha v Pradyumna, 52 C 809 33 C W N 25, 33 Babajirao v. 

Laxmandas, 28 B. 215, 223 5 Bom L 1 \ 932 , See page 878 foot notes (k) 
and (/) 
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But a dfferent view has been unwarrantably deduced 
from the following obse vations of the Court m a case in 
which the present question was not m issue at all . 

" We believe that according to Hindu notions when an idol has once been, 
so to say, consecrated by the appropriate ceremony performed, and Mantm 
pronounced, the deity of which the idol is the visible image, resides in it, 
and not in any substituted image, and the idol , so spiritualised, becomes 
what his been termed a Juridical person It does not by any meins follow 
that beemse the idol now in question has pissed into the possession of the 
defendant, together with th< propeity dedicated to it, it has thereby fallen 
into the condition of i lost or broken idol which, by Hindu Law may be 
replaced’ (w) 

In this case the propeity was dedicated for the worship of 
the God Vishnu by means of a conscciated image , the image 
originally consecrated for worship and the property were 
both sold in execution of a money-decree against the sebayet, 
the purchaser brought the image to his house and continued 
to conduct its worship , aftei sometime the sebayet' s son 
consecrated another image and instituted the suit to recover 
the propeity, but not the image originally consecrated, ft 
was contended on his behalf that the removal of the first 
image from its original temple dcstioyed its sanctity, and 
justified its replacement by the second image, and that at 
any rate the property should be appi opi lated to the worship 
ol the second image also The fiist contention was held 
untenable, and with it the second contention also necessarily 
fell to the giouncl. No second image can be set up when 
the costing image continues fit for worship, the Deity being 
intended by the founder to be woi shipped by means of only 
one image, and not simultaneously by two 

T. here is nothing in the above observations from which 
it can be infeired that the conseciatcd image which is the 
visible spnttualiscd symbol of the Deity, and not the Deity 
itself, is the Juridical person holding the property , that was 
not the question for consideration by the Court. On the 
contrary, it follows from the very fact that a consecrated 
image must be replaced by another, under certain circumstan- 


(w) Doorga u Sheo, 7 C L K 278, 280-1 



C. XIV, S. 1, SS. ll] JURIDICAL 1’1‘RSONS 


867 

ces-that it is the Deity, and not the image, in which the 
property must be held to be vested as the Juridical person. 

Whether consecrati n before gift necessary But 
nevertheless from the above observations it had been 
concluded that the conseciated image was the deity and r 
juridical person capable of holding property, and so it had 
been held that a bequest to a god to be established and 
consecrated by the executor after the tcstatoi’s death was 
void, as being a gift to a person not m existence at the 
testator’s death according to the Tagoic case (r) 

There seems to be a mis ipprehension and mis< onccption of the ideas 
and intention of the Hindus m iking gifts of property for religious purposes 
to be earned out by the consccr ition of in mi igc Hits' rulings appear to 
be based on the assumption that the gift is m ide to the miten d ini ige to 
be established after the donor’s dc tth , whereas in reality such gifts are made 
to please the invisible Deity believed to reside in, and spintu dise the conse 
crated Image , properly speaking, no gift c in be made to tl c Deity , for, how 
'an a man make a gift of property to the God who has created him and the 
property which be an illusion or delusion he thinks himself to be the owner 
of, for a few days 9 Neither the invisible spirit nor the eonsecrated image 
can be deemed to become owner of propcitv, by gift of property m ide to 
worship them (y) Besides, it seems to be overlooked that the rules against 
perpetuity and remoteness do not apply to gifts tor religious and charitable 
purposes I his is expressly st ited in the 1 r m-.fi r of Property Act, Section 
18, with respect to gifts inter vuO: y ':) and the same principle is applica- 
ble to gifts by Wills which are deemed is gifts on the last moment of the 
lives of Hindus (a) 

The validity of such gifts h id ill dong bet n recognised, is appe irs from 
some of the eases (f>) It is doubtful wnethcr it is i legitimate and proper 
use of what is a mere fiction for explaining vertun legal incidents The 
dedicated property may is well be deemed vested in the S tbayU as trustee , 
the donor never declares the person in whom the properly is to be vested 
all that he intends is, th it the rents mil profits of the dedicated property 
must be appropri ited to the worship The fiction is introduced by lawyers 
and judges for convenience, but it is not absolutely necessary that the pro- 
perty must be deemed as vested in the Deity or in 1 fictional person 


(x) Upendra v Hem, 2$ C 40s aC WN 205, Kajomoyie v I roylkho 29 
C. 260 , Nogendra N uidini v Benoy, 30 C 521 7 C W N IJI 

O; Bhupati v RimLil, 37C 128, 153 t‘ B 14O W N 18,37 10 c L J 
3SS 3 I C 642 
(z) Old Sec 17 is Sec 18 now 
(a) Parbati V Ram, Ji C 895 SOWN C<J3 

(S) l Knapp 245 ‘ Sonatun v Juggut 8 M I A OG , Ashutosh v Doorga, 5 
C 438 . 6 I A i82,Jairann» Kuverbai, 9B 491, and Gokool v Issu 14 C, 
222 . 
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Besides the idea that their Gods ire deemed born like human beings, is 
most repugnant and abhorrent to Hindus who have knowledge of their 
Shastias 

The difficulty has now been removed by the decision of a 
Full Bench of the Calcutta High Com t, holding that where 

a testator directed his exccutois and trustees to spend the 
surplus income of his estate, left aftei ccitain payments, m 
the worship of the Goddess Kali, after having consecrated 
an image of the Goddess, — the gift was peifcctly valid, the 
principle of the Tagore case being inapplicable to such gifts ; 
for neither the consecrated image nor the Deity manifested 
m it can become owner of propci ty according to Hindu 
law. (c) 

When, however, the possession of the subject matter of 
the gift was given over to a person, the gift to an image not in 
existence at the date of execution, (ti) or to an idol periodi- 
cally consecrated and destroyed, is valid (e) 

When gift void —But a dedication not to any parti- 
cular deity, (/) or to one to be subsequently installed, without 
mentioning the particulai deity to who n the property was 
dedicated, ( g ) or one containing vague direction, (h) was void 
for uncertainly. 

Sec. 5— MATTS & SATTRAS 

Sub-Sec l MATTS 

Mathas, mutts oi mattams —There are many Maths or 
monasteries in all parts of India and specially in the Deccan 
that were founded by the disciples and followers of the great 
religious teacher Sankam-Achtvya, (i) the Mohunts of 
which are called after the names of the ten disciples of the 
four most favourite pupils of his namely, Gm, Sagar , 
Parvat , Pun , Saras watt, Bharati, Tut ha, As ram, Ban 
and Aianya , and hence the Mutts are called Das nanus 


(e) Bhiipitixi Kim L-»I„ 17 C u8 (F B j 10 C L ] 555 14 C W N 18 
31 C 642, Mohirr Htt, 32 A 337 7 A L J 29! 5 I C 584 

(d) Chat irbhuj v Chatirjit, jj A 253 A L J 14 81 C 832 

(e) Bhupati v Ram Lai Supm , Asiti v Nirode, 20 C W N Qoi, 910 le I 
C 127 (P C decision in 24 C W N 794 J 

(f) Chandm Hanbola,46C 951 2 }C WN 645 29 C L I 366 1 51 I C 2t<. 

(g) Phundan v Arya, 33 A. 793 8A L J 944 n J C 260 
(A) Sarat v Pratap, 40 C 232 21 I C 194 

(i) See Sheo Ghul un v Shiam, 50 A 485 1928 A 257, 
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The Madias High Court ( j ) describes the origin of 
Mattams which appeal to be the same as Mathas or Mutts 
thus . — 

A preceptor of religious doctrine gathers around him a number of 
disciples whom he initi ites into the p irtieuhr mystry of the order, and 
instructs in its religious tenets Such of these disciples as intend to 
become religious te ichers, rmoum 1 their connection with their fimily 
ard all claims to the firmly wealth, and, is it were, affiliated themselves 
to the spiritual teacher whose school they hm entered Pious persons 
endow the school with property which is vested in the preceptor for 
the time being, and a home for the school is erected and the Muttam 
constituted ” 

"The object of these 1 hilts is generally the promotion of religious 
knowledge, the imp irting of spmtuil instruetion to the disciples and 
followers of the Mulls, ind mamte nance and strengthening of the doctrines 
and tenets of p irticular schools of philosophy ” (() 

Mutts are of three descriptions —namely, Maurast, 
Panchayati and Hakimi In the Mauiau Mutts the office 
of the chief mo hunt , devolves, upon the disciple of the exis- 
ting mo hunt , who, moreover, usually nominates him as his 
successor , In the Panchayati mutts the office is elective, 
the presiding mo hunt being selected by an assembly of 
mohunts. In the Ilalimi mutts the appointment of presiding 
mohunt is vested in the ruling power 01 in the party who 
has endowed the temple. (/) 

Mutts of the above dc»ciiption a>c distinguished from 
temples in which property is dedicated for the worship of a 
God primal lly foi spmtual put poses, and the worshippers 
are beneficiaries m a spiritual sen^e , the endowment is 
Indirectly beneficial to the servants of the temple as well as 
to the objects of charity, as the income cannot but ultimately 
go for the benefit of human beings , foi the God consumes 
or wants nothing 

The common object of both is the spiritual welfare of 
man. This is explained in a vciy learned judgment of 
Chief Justice Sir Subiahmania Ayyai in which it is observed — 
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(j) Samrmnth i v Stllapp 1, 2 M 175, 179 
(&) Vidyapurm v Vidyamdhi, 27 M 435 14 MLJ 105 

(l) Ramanuj v I Deb, 6 Mac Sel Rep 262, 268, jNew Ed ) pp 328,336 
Achyuatanada v Jagannath 21 C L J 9 27 I C 759 



870 


HOLY ORDERS & ENDOWMENT [C. XIV, S. 5 , SS. i 


Present 
condition of 
Bengal 
Maths 


" The two classes of institutions, v / , temples and Mulls are thus supple- 
mentary in the Hindu Ecclesiastic system, both conducing to spiritual 
welfare, the one by affording opiortumties for praver and worship, the other 
by facilitating spiritual instruction and the acquisition cf religious know- 
ledge — the presiding element being the deity or idol in the one, the learned 
and pious ascetic in the other ” (m) 

It is, howevei , submitted with gieat deference that the 
Deity is the presiding element in both, there being no mutt 
without its Deity the worship is prominent in both, but 
religious knowledge is added to it m one of them. 

Maths in Bengal .— Maths both Saiva and Vaishnava 
are found in many parts of Bengal It is worthy of remark 
that almost all the Dasnami mutts in Bengal were founded 
by Brahmanas who came from the North-west Provinces, 
and not by Brahmanas domiciled in Bengal And the 
persons that arc now connected with these maths either as 
viohunts or chelas are fresh arrivals from the North-West 


But these hive lost their original character of being school of religious 
teaching ind hive now become rather secular The heads of these institu- 
tions are not pious teichers of religion, such is their founders had 
been, and all the religious teaching they impart to their disciples is an 
aphoristic prajer secretly communicated to each of them The rnohunls 
and the chelas are generally not learned persons but are ignorant of the 
Shastras and even illiterate, having no access to their religious books They 
observe celibacy in so far that they have no wives with them, for, as their 
early life is not known it cannot be said that all of them are unmarried 
Some leave their homes in disgust, while others appear to have fled from their 
country after having committed heinous crimes Religion, however is not 
the object for which people resort to these places Those that hope to be 
maintained by the mohunt and especially his own relations become his chelas , 
Acquisition of property by fair means or foul, appears to be the principal 
object of their care And the endowed property is generally misappropriated 
The intention of the donors may be more usefully carried out by appropria- 
ting the large property so endowed, to the dissemination of knowledge of the 
Sanskrit language and Hindu theology 

Vaishnava Mutts —But most of the Vaishnava mutts 
or religious establishments in Bengal, Behar and Orissa 
Followers of were funded by Bengali Brahmanas and Kaysthas who were 
Chaitanya disciples and followers of Chaitanya , the great founder of 
Vatshnavism m Bengal. 


(m) Vidyapurna v. Vidyamdhi, 27 M 435 » 454 14 M L J 105 
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There are religious establishments called Maths or 
Sattras, especially those belonging to the Vaisnavas of 
which the Mohunta or head may marry, or rather may live 
with his wife while holding that office. («) It should, how* 
ever be observed that marriage is not a disqualification in 
any case. A married man renouncing the world and adopt- 
ing a holy order may become a Sattnyasi and then he may 
become the head of a monastery of ascetics or monks. 

Sub-Sec li— SATTRAS 

Sattras. — Sait) as are religious and charitable establish- 
ments like mutts the instinctive idea conveyed by the term 
being the distribution of food and drink. These are invaria- 
bly founded in holy places such as Benares, Brindaban etc. 
The primary meaning of the word Sattra is Protector of Exis- 
tence. The charitable institutions affording food and shelter to 
travellers, religious mendicants and pilgrims were absolutely 
necessary in this country where Hotels were unknow n. 

Seo 6 - MAHANTAS 

Mohunta — The Mohants or the heads of these institu- 
tions are called Dasnamis. namely (1) Gin , (2) Sagas, 
(3) Pasvat, (4) Pun, (5) Satasivati, (6) BJiasati, (7) Tirtha, 
(8) Assam, (9) Ban and (10) Asanya. The several institu- 
tions are called by one or the other names of the ten disciples 
of the four most favourite pupils o { Sankata-Achatya and 
the heads of the institution-, are named accordingly. They 
are Saivas and worship the Litigant or Phallic Symbol 
established in the temples connected with the Maths the most 
ancient of which are called Pasampasagata or come down in 
the course of succession through many generations. The 
Sannyasis attached to them often adopt infant > as their 
chelas or pupils or religious sons, who are intended to 
be initiated as Sannyasis observing celibacy. The natural 
fathers give their sons to be so adopted by them, when the 
adopting Sannyasis are possessed of considerable property to 
be inherited by the sons by becoming their chelas or spiritual 
sons and heirs. ( p ) 

C»« Adwaita Das v Laht, 33 CWN 9^7 1930 C 57 

(p) Gossain Ramdahan v Gossain Damn, 14. C.W N 191 2 IC 385. 
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It should, however, be observed that it is not only those 
who intend to become leligious teachers but it is also those 
who intend to devote their undivided attention to their spiritual 
advancement during the rest of their life, that renounce their 
connection with their family and family property, and become 
affiliated to the preceptor. 

Woman as Mahanta— A woman can be the Mohant of 
the Dharmsala Sam Bhagat in Lahore, (/>) 

Mohants and Math property— The pioperty belonging 
to the maths is regarded as Debutter belonging to the deity 
established by the founder The trustee or manager is called 
Mohunt , Sebayet, Sevak, Adhikan , Pane hat ak, Dharmakarta 
or the like. 

The position of the head of Mutt —With respect to the 
property of the generality of Mat tarns , the Madras High 
Court observes, “The pioperty is in fact attached to the 
office (of the head of the institution) and passes by inheri- 
tance to no one who does not fill the office It is in a certain 
sense trust property, it is devoted to the maintenance of the 
establishment, but the superior has laige dominion over it”, and 
is not accountable foi its management noi for the expenditure 
of the income, provided he does not apply it to any purpose 
other than what may fairly be regarded as in furtherance of 
the objects of the institution Acting for the whole institu- 
tion he may conti act debts for purposes connected with his 
Mattam, and debts so contiactcd might be recovered from the 
mattam property and would devolve as a liability on his 
successor to the extent of the assets received by him. Their 
Lordships add that there may be mattam s of which the 
property may be held on different conditions and subject 
to different incidents (< q ) The head of a Mutt cannot be 
held as a life-tenant or a trustee The question must be 
determined m each case upon the condition on which the en- 
dowment was made or which may be infcried from the custom 


(/) Bishimbar v Phulgari, II L 673 

(q) Sammanlha v Scllippi 2 M 175, 179, See Giyana v Kandasami, jo 
M 375 
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of the institution, (r) in the absence of any written grant. 

It has been held that a debt incurred by the head of a Mutt 
is not binding upon his successor, unless it was necessary for 
the maintenance of the Mutt (s) 

Whether he is trustee — A distinction is drawn by the Midnsvmw 
Madras High Court between Temples and the aforesaid 
Mutt r, m the former of which the endowed properties are 
deemed vested in the presiding God treated as a juristic 
person, the management being vested in a tiustee , while the 
property of a Mutt is vested in the head of the institution 
as holder of the office as a cosporation tole , he may be 
appointed also a trustee of a temple or Deoatthanam and its 
endowed property, as when such an endowment is attached to 
a Mutt, then he is bound to apply the entire income to the pur- 
poses of the temple and would be accountable as its trustee (/) 

The property and the income of the endowed property 
arc to be used m accordance with the direction contained in 
the deed of endowment , but where no such deed is forthcom- 
ing, the rules acccording to which they are to be dealt with 
inorder to carry out the intention of the original endower, can 
only be gathered from the practice proved by evidence to 
have been followed m the particular case. («) 

In the recent case of Vuiya Varutht v. Balusami ( ?0 the P C view 
Privy Council, on a review of all the important decisions on 
the position of a MoJiutit or the head of a Mutt with respect 
to its property, has held that “In no case was the property 
conveyed to or vested in him nor is he a 'trustee' in the 
English sense of the term, although in view of the obligations 

fr) Kiths-im v N-itanja, si M 265 FB 19 MLJ 778 S IC 4, 
Kumaraswimy v Lakshmina, 53 M 608 1930 M 549, Ringacharya v. 

Guru, 1928 A G89 

(0 Vidvapurna v Vulymidhi, 27 M 415- 14 ML.] 105 

CO Vidyapurna v Vulyamdhi, 27 M 435 14 MLJ 105 , Babajirao t' 

Laxrmndas, 28 B 215 5 Bom LR 932 
(«) R im Parkash v An ind, 43 C 707, 716 43 I A 73, 78 20 C W N 802 24 
CLJ lift 31 MLJ 1 18 Bom LR 490 14ALJ <"21 13 I C <583 , 

Palamappa v Sreemath, 40 M 709 44 I A 147 21 C W N 729 25 C L 
I U3 31 MLJ 1 15 ALJ 485 1980m LR5G7 iPLW. 697 39 
IC 722 stt also Vidya v Balusami, 2j C vV N 537, 556, see foot note (v) 
following 

(v) 44 M 831 41 M L J 346 48 1 A 302 25 C W N 537» 547, 55° 2 4 Bom. 

L R G29 : 65 1 0 1G1 20 A L J 497 : 1912 P C. 123 
H I —no, 
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and duties resting on him, he is answerable as a trustee in 
the general sense for mai-administration.” [tv) Their Lord- 
ships also observed that a Hindu may convey m trust, a 
specific property to a particulai individual for a specific and 
definite purpose, and place himself expressly under the 
English law, when the person to w horn the legal ownership 
is transferred would become a trustee in the specific sense of 
the term. The position of a Dha>mak(uta , therefore, is 
literally and no more than the manager of a charity, and his 
rights, apart from the question of personal support, are never 
higher than that of a trustee (r) It is observed that the 
position of Mutadhipah , the head of a ] fit ft is analogous to 
that of a widow, but there is danger in picssmg the analogy 
too far (/) 

The matter has now been piactically settled by the 
Legislature by the addition of the following paragiaph to 
section io of the Indian Limitation Act “For the purposes of 
this section, any property comprised in a Hindu, Muhamma- 
dan or Buddhist religious or charitable ehdowments shall be 
deemed to be property vested in trust for a specific purpose, 
and the manager of any such property shall be deemed to be 
the trustee there of.” (yi) 

Sec. 7-E1TD0WED PROPERTY 

Snb-Sec i— NATURE OF PROPERTY 
Different kinds of endowed property —There are 
usually three descriptions of such property 

(i) Property of a temple as Devast hanam which is vest- 
ed m the ideal juridical or juristic person, viz., the God to 
which it is dedicated, of which the Sebayet is a mere manager 
who is to carry out the specific purposes of the endowment, 
e. the daily worship and the periodical ceremonies and 
festivals purposes defined and settled by usages and custom. 


(w) See Sit Sri Gopal v Radha, 41 C I .J 391, 418 88 I C 616 1925 C 996 
CO Srinivasa v Evjlappa, 45 M 565 49 I A 237 27 C W N 317, 326 36 
CLJ524 2! A L J 253 24 Bom LR 1214 43 M L J 536 C8 I C 1 1 
1922 V C 325 

(y) Arunach«!iam v Veiappa, 28 M L J 410, see Knnjamam v Nikunja, 30 
CWN iif 22 C L ] 404 32 I C 821 00 Act I of 1929 
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(2) Property of mattams which is vested in the preceptor u-Vcsted m 

or head of the institution, as a corporation sole , who has at corpo^Uon* 

his disposal the income derived from the endowments of the s0,e * 

mutt as well as from money-offerings of its disciples and 
followers , the large surplus of which left after carrying out 

the defined and specific but limited purposes of the mutt 
requiring the expenditure of a small part of the income, may 
be expended by him, at his will and pleasure, it being his 
moral obligation to devote the surplus to the religious and 
charitable objects and in the cncouragemet and promotion 
of religious learning, as he is expected to do (:) 

(3) Property he Id by a mutt or other charitable institu- ..Vested 
tion as a judicial person and managed by its head as a J n r ^ utt | Js 
trustee , thus, it is observed by the Chief Justice of Bombay , person , 

"A math, like an idol, )> in Hindu law a judicial person capable of 
of acquiring, holding and vindicating legal rights, though of necessity it can 
only act in rel ltion to those rights, through the medium of some human 
agency ” (a) 

(4) There may be another dcsci iption of property It is iv— Vested m 
not illegal if the founder of a public temple create a trust to trustee 
the effect that the temple shall be maintained out of the 
offerings to the idol and the balance should go to himself 

and his family, provided, it did not offend the rule against 
perpetuities. ( b ) 

Holder’s rights — “ The property of an endowment may p c view, 
consist partly or wholly in the right to enjoy the revenue's 
of property which is in the possession of pet sons who have 
the right and the duty to manage the property, collect the 
revenue and hand it over when collected to be used in the 
proper manner for the purposes of the endowment. Such 
persons may even have certain rights of apportionment of 
the revenue so handed over by them among the seveial 
purposes of the endowment All this is compatible with there 
being a gcncial tiustec of the whole endowment in- 
cluding the revenues when so collected and handed over. 

( 4 ) But ite Prayag v 1 irumila, 30 M 138 t 34 I A 78 11CWN 442 17 

M L J 236 9 Bom L R 588 

(a) Babajirao v Laxmondeb, 28 B 215,223 5 Bom L R 932 
(ij Kmuaraswamy v Lakshmana, 53 M 608 1930 M. 549. 
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Hut in such a case the general trustee would not be entitled 
to the possession of the p-opcrtics out of which this portion 
of the revenue cones. IIis rights do not commence until 
after the collection of the revenue-* by and under the manage- 
ment of those who hold possession * * * The general 

trustee is only a representative of the idol who is a juridical 
personage, and who is the tiue owner, and theie is nothing 
person il pre- illegally incongruous in that personage having other subor- 
senu are ^mate representatives who have the right to manage certain 
special portions of the property, and pay over the income so 
collected to the endowment, and even to some degree to 
control its use ” (r) 

Mohunt’s right to income of Mutt.— The money-offer- 
ing, if made to the mo hunt personally, may belong to him 
absolutely, (d) but if he is c xpected by the donor, to spend the 
surplus income of the endowment for charitable and educa- 
tional purposes, then although he may be at liberty to choose 
any one or mo e of those purpose >, on which he may spend 
the whole of the surplus, yet he must be held to be under 
legal obligation to fulfil the expectation A Hindu granting 
and entrusting to a pious man, propci ty as an endowment 
l o spend for for religious and charitable purpose-., cannot be picmmcd to 
the'mstitu- 2 1VC ^ ,tn the g cnera l power of appointing the income or the 
tlon » surplus income of endowed property to any object he pleases, 

but must be taken to giant him the special power of appointing 
the surplus, if any, left after carrying out the defined and 
specified purposes, to objects ejitsdem genet ts, in other words, 
to “objects of religious chanty and m the encouragement and 
P C view on promotion of religious learning," — and to intend that he must 
surplub whether as a trustee or otherwise, be accountable in law 
for the due exercise of the power. Accordingly, it is 
held by the Privy Council that the surplus income should be 
Invested for the benefit of the mutt or temple, and the Court 


(c) Ambalavana v Meenakshi, 43 M 663, 672 • 39 M,L,J, 50, 56 P,C, 

(d) Set fiot >to tt {g) below, 
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may be moved for settling a scheme for its protection and 
expenditure, (f) 

Temples —Temples, are oftener than not, combined with Temples 
mutts or asylums of ascetics for religious instruction and “u-rched t( 
other persons, and with other charitale institutions, as is * he > ns titu 
clear from the original texts cited above 

A temple is said to be i e. dilapidated when it is not Repair 
reduced to ruins and means not partial but of temple ‘ 

general , and the books on sacerdotal architecture are not 
mandatory. The dkarmakarta has a discretion m the manner 
of repair to be made of the temple when there is no want 
of good faith. (/) 

Personal property of mohunt.— The personal property wint ire 
of the head as well as of other members of a mutt is also to properties 
be taken into consideration, as distinguished from the endow- 
ments. The offering made to a Mohunt is not the property 
of the trust (g) but belong-* to him Though the sclf-acqirred 
property of a Mohunt might have devolved in the spiritual 
line fer several generations, it cannot be presumed that it 
was a trust property , and in the absence of any evidence to 
the contrary it must be assumed to belong to the Mohunt as 
owner. (//) 

But the person alleging that any property left by a Mohunt Onus 
is such a property or that the property had been acquired out 
of such offering', or his official perquisites or with funds 
which belonged exclusively to the Mohunt, is to prove it 
Where the discoverable origin of property show it to be 
trust property, the onus is on the trustee to show by the 
clearest and most unimpeachable evidence that it came legiti- 
mately to him as his personal property. (/ ) 

Dedication how effected — See ante page86i. 

(e) Prayag v Tirumala, 30 M, 138 34 I A. 78 n CWN 442 17MLJ 9 
Bom L.R 588 

(/) Panchapagesa v Smm, 1929 M 128 
Q) Kumudbin v Tripura, 35 C L J 188 60 I C 464 
(A) Sheo Ghuljm v Shi am, 50 A 485 1928 A 257 

(1) See Kamlar Basdeo, 25 CWN 217 PC 7 C I J 434 (1920) M,\VN. 

553 28 M L.T 404 58 I C 900 

0 ) Snmvasa v Evahppi, 45 M 565,575 49 I A 217 27 CWN 117 36 
CbJ 524 21 A LJ 250 24 Bom L R, 1214 43 M.L J 536 . 68 I C it 
ipaa P C 325, T J 
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Sub-Sec li-QOD AND MUTT OWNER 
God and mutt owner — It has already been shown that 
amongst Hindus of the present day, Dhirma, te , religious 
duty or act is identical with charity , and charitable institutions 
established by orthodox Hindus arc invariably connected 
with images of Gods consecrated cither by themselves or by 
their ancestors The property intended for charitable pur- 
poses is formally dedicated to the Deity by a deed of endow- 
ment containing directions for the application of the income 
to religious and charitable purposes which are specified or 
indicated The property is vested m the God deemed to be 
a juridical or jui istic person, (£) and as such capable of 
holding property, and this appears to be the true legal view 
when the dedication is of the completcst kind (/) 

Sub-Sec 111-FAMILY DEITY 

Dedication to family Uods. — Every respectable Hindu 
family has its family god In most case-, there is no pro- 
perty dedicated to it , the worship is voluntarily conducted 
by the descendants of the founder. If any member refuses 
to bear the expenses of his pala or turn of worship, in such 
a case it has been held that he cannot be compelled to do so, 
the obligation being a moral one (in) * 

In some case^, the worship of an idol i-. made a charge 
upon certain propeity that is not entirely dedicated (//) 
Sucli property is hcntablc and transferable, subject to the 
charge. (o> But the mcie fact that the rents of a property 
have been applied foi a considerable period to the worship 
of a god, is not sufficient pioof of dedication (p) 

When an> pi opeily is entirely dedicated for the worship 
of a Deity and no pei son has any beneficial interest in the 
piopcrty, it becomes absolute 01 complete Debiitter 
(/ ) Vid> r Varutht V Bains tmi, 44 M 8 ji 48 I A 362 41 M L J J4O 2 
CWN 537 24 Bom 1 R 829 (5 1 C lOi and this approved in Ram 
Char m v Gobind, 56 C 804 33 C W N 34G 
(0 Prosunna r Golab, 2 I A 145, J igadindn v Hemanta, 3a C 120 31 
I A 203 8 CWN 809 1 A L J 585 7 Bom L R 7G5 
(m) Sam v Huro, 5 Wli 29 

\ti) In this connection ste Gopd v Puma, 45 C 459 49 I A 100 27 C W N 
174 3G C I J 57 20 A I J (,25 24 Bom LR 937 43 M L J 116 67 I C 

5O1 1922 Pc ^53, Ranchhodx, Bai, 192GB 300, Barbom v Pancharik, 
1930 C 526 

(0) Ashutosh v Doorga, 5 C 438 6 I A 182 , Surja *. Har, 39 A 31 1. 

(p) Konwar Doorga v Ram, 2 C 341 4 I A 52 See foot note (a) infra. 
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Determination of nature of Debutter —An endowment Signs of the 
of property for religious and charitable pui poses may be JfebuTtSf 
absolute and complete, subject to payment of temporary 
charges, and subject to a provision for remuneration of the 
trustee , in such cases, the corpus cannot, in whole or part, 
be liable to attachment for the trustee’s personal de l >ts, by 
reason of the surplus left after due performance of the 
trusts, being held by him for his own benefit as remunera- 
tion ( q ) An endowment for religious and charitable pur- 
poses may be created by a Will to take effect after the 
determination of a life-estate (i'y It has been held that 
mere execution of a document dedicating property to a 
family god, is not dedication in the absence of any act 
following it, showing that the executant did divest himself 
of the property (r) 

It should be observed that in order to constitute any dedication, 
property Debutter , it is necessary to prove that the property 
was dedicated, and that the rents and profits of the same 
have all along been appropriated to the worship, (t) The user, 
treatment of the property by the donor and his successors treatment 
is the test whether the endowment is real and bona fide , or 
nominal and colourable, made for defrauding creditors , («) 
but it is not unusual to describe them as ‘ ancestral ’ or as 
‘our debutter properties’ or to describe the interest of sebayets 
according to the share they have in secular property, (v) 

The question whether an absolute Debutter is created or 
there is merely a charge m favour of the Deb Seva depends 
upon the terms of the deed and the circumstances of each terms of 
case, (tv) In cases of complete dedication, the grantor deed » 

(i/) Bishen Chand v Nadir, 15 C 329 15 I A 1 
(r) Gopmd v Gomti, 30 A 288 5 A L J 2^6 

(t) Watson v Ram, 18 C 10 17 I A no See foot-note (a) ttifra 
(/) Muddun v. Komul, 8 W R 42 , 2 Hay 490, 

(u) Madhub v-*Sarat, 15 CWN 126 6IC 26 , Kulada v Kali, 42 P 153(3 
20 CLJ 312 19CWN S?2 24 I C 899 , Gung 1 v Brindaban, 3 W R 
142 , Ram v, Ranjit, 27 C 242 4 C W N 405, Bhekdhau v Sri Ramclnn- 
draji, 10 P 388 

(v) Gopal v Radha, 41 C I J 396 88 I C 616 1925 C 99G 

(w) Chandi Charan v Dulal, 54 C 3044 CLJ 479 30 C.W.N, 930 . 102O C, 

1083 f Bhekdhari v. Sri Ramchandriji, 10 P 388. 
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must divest himself of every interest m the property, (.r) 
A reservation of a moderate portion of the income of the 
estate endowed for the remuneration of the manager will not 
invalidate the endowment either as a whole or to the extent 
of the income so reserved. ( y ) So a provision for residence 
of the Sebayet in a part of the endowed property set apart 
for the accommodation of the idol is perfectly valid and 
reasonable provision, (z) In the absence of proof of dedica- 
tion, mere appropriation for some time, of a portion of the 
profits to the worship, (a) or the release of the land by 
Government on the ground of such appropriation, (b) or 
mere purchase of the property in the name of the God, ft) 
or the mere execution of a deed of dedication, (d) is not 
sufficient proof of dedication. 

Letter of administration —Where a woman bequeathed 
one of the legacies of a specified amount to the family priest 
and directed that the residue would be devoted to the main- 
tenance and the worship of the idol established by the ances- 
tors of her husband, the person entitled to the Letters of 
Administration is the Sebayet and not the priest. (<?) 

Management of family Debutter— The powers of a 
manager of the property dedicated absolutely for the wor- 
ship of a family God are the same as those of the manager 
of the property of a matt The law on the subject is ex- 
plained as follows,— -“According to Indian common law 
relating to Hindu religious institutions • * * the landed 

endowments thereof are inalienable. Though proper deriva- 
tive tenures conformable to custom may be created with 


(\) Bhekdh iri i Sri Rimclnndraji, io P 388 

(y) Jadu V Thakur. 39 A SSI 44 I A 187 21CWN953 26 C L T 300 IQ 
Bom L R 687 42 I C 225 

(s) Gnanendra v Surendra, CWN 103 6 PC Gl I C 323 , Chandi Charan 
v. Dul u, 54 C 30 44 C L J 479 30 C W N 930 1926 C 1083 

(a) Ram v Sreehure, 18 W R 199 see foot-note above 

ft) Nimayav Jogendra, 21 W R 365 

(c) Brojo Soonaery t> Luchmee, II WR 13, affirmed by P C, in ao W R 04 

(<0 Watson t> Ram, 18 C 10 17 I A. no , Thakurp v Sukhdeo 42 A 305 

F B see foot-note (s) above 3 

(t) Kali Krishna v M ikhan, 50 C *33 36 C L J 441 27 C W N 411 72 

f C C8, t 1923 C io * 74 
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reference to such endowments, but they cannot be transferred 
by way of permanent lease at a fixed rent, nor can they be 
sold or mortgaged. The revenue thereof may alone be 
pledged for the necessities of the institution. Maharannee 
Shibessouree Debbya v. Mothooranath Acharje, (/) Narayan 
v. Chin tamo," (g) and Collector 1 of Thanna v. Han Sitaram, 
ill) are direct authorities m support of this statement of the 
law. Nor do I think that Prasanna Kumari Debya v. Gilab - 
chand Baboo (/) is to be understood as recognising any 
wider powers m the managers of such institutions”^) The 
Privy Council has held that in the absence of justifying 
cause, a Mohant or a Sebayet cannot create a tenure to 
endure beyond his life. ( k ) Then their Lordships go on to 
observe that the necessary expense can, and should, be fully 
met from the income of the endowments, by reducing, if 
necessary, the scale thereof, as has already been stated (l) 
In fact no valid endowment can be created by an instrument 
whereby the power of alienation is vested in so-called 
Sebayet. (m) 

Where there is an unconditional gift to charity 
with a direction for accumulation indefinitely, the trustee 
or the Sebayet is not fettered by such direction nor is he 
liable to spend the whole of the income each year. (») 

When a dedication is made with the object of defeating 
the claims of the creditors and is nominal and colourable the 
endowment is invalid ( o ) 

Accretions. -In almost all public or private religious 
institutions various persons after their foundation made 
additional endowments at various times, sometimes with 

(f) 13 M I A 270 13 W RPC 18 {g) 5 B 393 

( h ) 6 B 546.552 (t)2lA 145 

(/' Nallayappa v Ambahvama, 27 M 465,472 Bj 4MLJ 81 

lA) Naimpilli v Ramanathan, 47 M 337 28 C W N 809, Vidya Varuthi v 

Balusami, 44 M 831 48 I A 302 26 C W N 537 ,24 Bom LR C29 4! 

M L J 346 65 I C 161 

(/) Ante p 768-9. (m) Haris v Basunta, 9 C W N 154 

(n) Sarojmi v Gmendra, 23 d J 241 33 I C 102 

(0) Kahmata v Nagendra, 44 C L J 522 Ram Chandra v Ranjit, 27 C 242 
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certain conditions attached and sometimes without any condi- 
tion. These contributions by other persons are accretions to 
the original foundations. (/) But the question is how far 
the conditions are binding on those who are the managers of 
the existing institutions according to the original endowment, 
particularly conditions relating to devolution of the existing 
order of managership or to the managership to the accretions. 
( This question has been elaboiatcly discussed in Sec. il 
<f Succession." sub-section 2 below). 

Sec. 3- MANAGEMENT 

Manager —“It is only in an ideal sense that property 
can be said to belong to an idol , and the possession and a 
management of it, must, m the nature of things, be entrusted 
to some person as Sevait, or manager.” (q) “And this carries 
with it the right to bring whatever suits are necessary for 
the protection of the property, every such right of suit is 
vested in the Sevait, not in the idol ” (r) He is considered as 
the legal representative of the prior manager, (s) 

The above observations with respect to a God apply also 
to a Math deemed a juridical person for holding property. 
But this doctrine does not apply to a temple in which an 
idol is located. (1) And “when property is vested in a Math , 
then litigation in respect of it has ordinarily to be conducted 
by, and in the name of, the manager, not because the legal 
property is in the manager, but it is the established practice 
that the suit would be brought in that form ”( u ) And the 
manager has in relation to such a suit a distinct capacity ; 
he is therein stronger to himself in the personal and private 
capacity in a Court of Law. 

( f ) Brojendra v Lalit, 4$ C L J 41.51 I 9 2 7 C 2j2 Appeal from 53 C 251, 
AnancU v Broj i, 50 C 293 35 C L J 355 74 I C 793 , 1923 C 142 

(q) Prosunno Kumari v Golab, 2 I A 145, 152 

(r) Jagadindra (Maharaja)® Ram, 31 I A 203, 210 8 C WN 809, see 
Bidhu v Kulada, 56 C 877 Sri Sri Gopal v Ridha, 41 CLJ 396 88 
IC 616 1925 C 995, Rangarharya v Gum, 1928 A 689, Gopalji v 
Krishna, 1929 A 887 , Naurangi v Run 9 P 885 1930 P 455 

(s) Moti v Satyanand, 1930 A 348 
(/) Thakardwara v Ishar, 1928 I 375 

(tt) Babajiraow Laxmandas, 28 B 215,223 5 Bom LR 940, Thakardwara 

v Ishar, 1928 L 375 
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‘'It would seem to follow that the person so entrusted 
must of necessity be empowered to do whatever may be 
required for the service of the idol, and for the benefit and 
preservation of its property, at least, to as great a degree as 
the manager of an infant heir " ( \v ) But the Calcutta High 
Court has held that Order 32, Rule 6 of the Civil Procedure 
Code has no application in a case of a Sebayet and a Court 
cannot order him to furnish security for withdrawing surplus 
sale proceeds of Debutter property at a Revenue sale (w) The 
remedy suggested in this case to prevent waste may be too 
late in many cases. 

Manager’s legal position —The managers of these endow- 
ments are deemed to be in the position of trustees as 
regards their property and in the position of holders of an 
office or dignity as regards their services and duties. ( v) The 
Privy Council, in the case of Ram Pi okas h Das v Anand 
Das, has explained the position and rights Of a Mohunt of an 
As that or Mutt It is said that the property of a Mutt or 
Asthal is generally held by the Mohunt as its owner in trust 
for the institution , ( y ) still the property in some cases may 
be held on different conditions and subject to different 
incidents But in a later case the Privy Council has held 
that in no case was the property conveyed to or vested in the 
head of the Mutt, nor is he a trustee in the English sense of 
the word. “Whatever property he holds” their Lordships 
held, "for the idol or the institution he holds as manager with 
Certain beneficial interests regulated by custom and 
usage.” 0?) 


Manager of 
infant's 
estate 


He a trustei 


PC view, 


(v) Prasinna Kumsri v Gulib2lA 145,152 

(w) Newal Kishore v Secretary, 1926 C 187 

(x) Ramanatham v Murugapp 1, 29 M 283 , 33 1 A 139,144 it) C W N 825 4 

C L J 189 16 M I J 2e>5 3 A.I J 707-8 Bom L U 498 

( y) 43 G 707 43 I A 73 20 C W N S02 24 C L J n6 1 3* M L J 1 14 

ALJ 621 18 Bom I R 490 33 IC 583, this view ifhrmed by the 
Privy Council in Arunaehellani v Venkita, 43 M 253, 2C8 46 1 A 

204 24 C W N 249- 37 M L J 460 17 A 1 J 1097 22 Bom L R. 

457 t 53 I C 288) Basudco ® Jugalkishwar, 22 C W N 841 28 C L J 
476 35 M L J 5 16 A L J coi 20 Bom L 1< 1088 . 5 P L W 
57 15 I C 818. 

t) Vidya Varuthi v Balusami, 44 M 831 48 1 A 302* 41 M L J 346 26 

C W N 537 24 Bom L K O29 65 I C 161 • 20 A L J 497 . i9 22 

P C 123 , Gangi Reddi j I ammi, 50 M 421 54 1 A 139 See Nand- 

kishordas »• Kala, 1926 N 351. 
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1 he distinction drawn by the Madras High Court in favour of the head or 
preceptor A/attam, seems to owe its origin to the false analogy of a Corporation 
sole Assuming that the defined and specified purposes of a Mutt are very limit- 
ed, and that a large part of the income derived fiom the endowments and the 
money offerings of disciples, is at the disposal of the head of the Mutt, which 
he is expeitul to spend ,not at his will and pleasure, on objects of religious 
charity and in the encouragement and promotion of religious learning, it is diffi- 
cult to understand why his obligation to devote the surplus income to such re- 
ligious and charitable objects should be one in the n iture only of an imperfect 
or moral obhg ition resting in his conscience and regulated only by the force of 
public opinion, and he is in no way, whether as a trustee or otherwise, 
accountable font in law (a) 

Liability of Manager —The manager is answerable for 
maladministration as a trustee in the general sense, though 
he is not an express trustee in the English sense. ( b ) 

His liability to render account shall never be barred 
by statute of limitation, ( c ) as, for the purposes of Section 
io of the Limitation Act he is deemed as a trustee, (et) 
But one trustee cannot take his stand on general law and claim 
accounts from his co-trustee for his own protection and for 
the preservation of the trust, unless it is so provided, (e) 

Manager’s powers— He has ample discretion in the 
application, of the funds of the Mutt , but always subject to 
certain obligations and duties governed by customs and 
usages. (/) In the absence of lack of good faith, the 
manager has a discretion in deciding whether a temple 
requires renovation and there is no legal principle enabling 
the Court to review the discretion. ( g ) 

He cannot, as a matter of course, borrow money, but he 
can, in cases of necessity, exercise his discretion to borrow 
money. (fi) 


(a) V idyapurna v Vidy midhi, 37 M. 435, 455 14 M I . J 103 
W Nelliupp 1 v Punnnvinav, 50 M 5G7 1 1917 M. 614 
(e) Act I\ of 1908, Section 10 
(d) Amending Act I of 1929, Section 2 

(c) Rungacharya v Guru, 1938 A, C89 , Naray inaU v Mocltha, 1930 M, 293. 
(/) Vidyi Vartithi v Balaam), 44 M 831 48 I A 303 41 M L J 346 2j 
C,W N 537 24 Bom I R C29 20 AL J 497 Os I C. i6t . 1922 PC 123, 
thus view reapproved in Vibhudapnya v L ikshffiindfa, <0 M. 407 <4 1 A. 
228 31 C W N .031 45 C L J C13 . 1927 P C. 131 ° 

{g) Panehapngesa v Smna, 1929 M 118 
(, h ) Packiria v Subbiah, 1928 M, 1059. 



C. XIV, S. 8] 


MANAGEMENT 


885 


The rules, prescubing the pass system on payment of 
fixed fees for entrance into the sanctuary of the temple of 
Shrt Ranchhodraiji at Dakore, are illegal and ultra vires. { 1 ) 
In another dispute, relating to the same endowment, about 
the right of worshipping in the temple, it has been held, that 
a right to worship at a temple is not an absolutely unrestrict- 
ed right, but must be subject to reasonable regulations Their 
Lordships also stated that every Hindu has a right to enter 
a Hindu temple and obtain the sight of the deity and perform 
his act of worship, from a distance, in the main body of the 
temple, without payment of any fees, but in ca-e of inner 
sanctuary or the Holy of the Holies the access is not equally 
free (j) A trustee of a religious institution has no power to 
alter the purpose for which it was founded , accordingly it 
has been held that he cannot permit a temple dedicated to 
the worship of the God Siva, to be entered into for worship 
by a low caste who originally used to manufacture spirituous 
liquor from the juice of a palmyra palm, and was on that 
account excluded from the temple by custom (/f) 

The majority of the members of a religious institution 
have no poweis to adopt a resolution and give effect to it, if 
its effect is to alter the fundamental objects of the body 
unless such a power is specially reserved. (/) 

The Mohnnt or the Sebayet cannot enter into a com- 
promise in a dispute between himself and another relating 
to the trusteeship of the Mutt, for the benefit of himself and 
of his rival, (w) The trustees cannot combine together to 
defeat the interest of the deity by fraud or mutual consent 
and any decree thus obtained is not binding on the deity (, n ) 
Extinction of sebayet’s right— A Sebayet has not 
vested interest in the debutter property, he is merely a mana- 


imposing 
fee for 
entrance to 
ti mple at 
Ddkore , 


entr im c by 
low Castes 
into temples. 


altering 

objects, 


compromise 
by two 
trustees 


(0 Asharatn v Manager, 44 B. 150 

(j) Shankaflal v Dakor, 1925 B 179 

(k) Sahkaralmga v Raja, 31 M 236 35 I A 176 i8\tLJ 387 12 C.W N, 
946 8CLJ 230 10 Bom LR 781 

(l) Venkdtesa v, Srinivasa, 53 M 737 

(in) Kallasam v Nataraja 32 M L J 271 40 fC C27 (after remand from 33 
M 2 65). 

(tt) Rangacharya 1), Guru, 1928 A. 689, 
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ger of the deity and ceases to be a sebayet when he ceases to 
manage the property and carry on the worship. (<7) 

Management of family debutter — See Sec. 7 Sub-sec. iii. 
Removal of Manager— See Sec. 10, Sub-sec. 11, below. 


Debts 1 
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Expenditure 
to be 
confined 
within in- 
come 


Sec 9— ALIENATION 

Sub-Sec i— DEBTS 

Debts,— “Notwithstanding that property dedicated to 
religious purposes is, as a rule, inalienable, it is competent 
for the Seirnt , in the capacity of Sevait and manager of the 
estate to incur debts and borrow money for the proper 
expenses of keeping up the religious worship, repairing the 
temples or other possessions of the idol, defending hostile 
litigious attacks, and other like objects. The power, how- 
ever, to incur such deb's must be measured by the existing 
necessity for incurring them ” (/) Where a debt is found 
to be not binding on the Mutt property, a plaintiff is not, 
entitled to a decree to recover his money unless he shows 
that the late head of the Mutt who borrowed the money 
left some personal assets (« q ) It is, however, worthy 
of special remark, that the Sevayet of a religious and 
charitable institution is bound to keep the expenditure within 
the income left after setting apart out of what is sufficient 
for meeting the necessary occasional expenses. And 
if debts have to be contracted for an unexpected 
necessity, the same ought to be paid off by savings from 
the income, secured by means of reduction of the scale of 
expenses , for, the expenses for worship may be reduced to 
a nominal figure, and the expenses for charities admit of 
reduction and even of temporary suspension, so that the 
corpus of the endowed property may be saved and the institu> 
tion maintained The corpus must not be transferred, and 
the necessity ought to be met, if possible, by pledging the 


(0) Shubin v Nafcndra, 35 C W N 478 

( p) Prosufino Kulflari v Gulab, 2 I A 145, 151, 

( q ) See Sundarappiar 0 Chokkalitiga, 86 I C 291 • 1925 M. 1059, 
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revenue only, or by unsecured debts, to be paid off, by 
reduction of expenditure. ( r ) 

Sub Seo. il- ALIENATION OF PROPBRTY 
Alienation ^The Sebayet or manager has no legal pro- 
perty which in contemplation of law belongs to the God, or 
Math or religious and charitable establishments, but he has 
only the title of manager of the endowment. Without real 
necessity or reasonably accredited necessity for the purpose of 
the trust, an alienation is void and the alienor himself is 
not estopped from recovering back the property, (s) 

He cannot alienate the endowed property but can create 
derivative tenures if beneficial to the estate, (7) But in the 


absence of legal necessity, he cannot grant a permanent 
Mokaran lease, ( u ) though the rent fixed was adequate at the 
time, it would be a breach of duty m the trustee (?') to 
deprive the endowment of the benefit of enhancement of rent, 
and the lease cannot enure beyond the grantor’s life, (w) It 
is void against his successor, (x) But such lease, after the 
manner of widow's alienation, is good for the life-time of the 
grantor and his successor may ratify it, ( y) so as to validate 
it for his life , (s) but the Calcutta High Court is of opinion 
that such a lease being void, the question of ratification 
does not arise, (a) A lease which grants heritable and 
transferable rights without the rent being fixed in perpetuity, 


is held to be void hy the same High Court. ( b ) 

( r ) Nallayappi v Ambalavam, 27 M 465. 472*473 »4 M L J 81 (After the 
opinion of F B by the Division Bench) 

(s) Sivaswami v Thirumudi, 1930 M 405 0 r, , lU 

(t) Shibesouree v Mothoora, 13 M I A 270 13 WUPC 18, Rampadarath 
v Basde, 63 I C 231 (Pat) 

(u) Balaswamy v Venkataswami, 4° M 745 32 M L J 24 4° L 511. 

Naina « Ramanathan, 33 M L J 84 41 I C 788, Satya « Kart.k, iG C W. 
N 418 15 C L ] 227 13 I C <95 

(v) Monohar Das v Tarim, 34 C W N 135 1929 C G12 T 

(w) Abhiram v Shyama, 36 C 1003 36 I A 148,165 14 C W N t 10 L L J 

284 6 A L J 857 » H Bom L R 1234 19 M L J 53° 4 If 449 . ™ani- 
appa v Sreemath, 40 M 709 44 I A 147**57 21 a Vr/I 

153 . 15 A L J 485 19 Bom L R 567 33 M L J 1 1 P L W 697 39 I C 
722 „ 

(x) Monohar Das v Tarim, 34 C W N 135 1929 C 612 

( y j See Vidya Varuthi v Balusami, 44 M 831 48 I A 302 25 CWN 537, 
557 24 Bom L R 629 41 M L J 346 65 I C. 161 (Successor by accepting 
rent deemed to have created a new tenancy). 

(z) Muthusamier v Sreemethamthi, 38 M. 356 : 25 M L J 393 19 I C 694 , 
Behary Lai v Muralidhar, 1926 C 287 

( a) See foot note (x) above 

\b) Bbabam v Suchitra, 51 C L J 25 1930 C 270 
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A Receiver has no power to grant a lease of debutttr 
property without the sanction of the Court. (e) 

Mohunt same as manager of infant’s estate.— His 
powers are similar in some respects to those of a manager of 
an infant’s estate (d) The principles of Hanooman Presad 
Pandey s case apply to transfers made by him. (e) The Judi- 
cial Committee in a recent case (/) has stated the powers 
of alienation of the manager thus “Except in a case of such 
unavoidable necessity the sebayet , the managers or the trustees 
of a temple, or the mohunt of a mutt have no power to sell 
or mortgage the endowed property in their custody and 
obviously they have no right to impair the endowed property 
by creating or granting, in favour of any one, rights of a 
permanent occupancy in the endowed property.” 

Legal necessity He may tansfer for legal necessity 
(g) which, in this connection, means the preservation of the 
estate, keeping up the worship, (//) defending litigation or 
his own position as Sebayet , (7) repairs of the temple (_/) 
and other property, restoration of the image, and so foith, 
(£) but not the purchase of a house to be used as a granary. 
(1) The term benefit of the estate in case of a transfer of 
endowed property by a mohunt is to be construed in a sense 

almost synonymous with necessity, (m) 

(V) Sirish V Debendra, 50 C I J 333 1929 C 828 

(d) Prosunno v Golab, 2 I A 145 23 W RPC 253 , Ramprassanna v Secre- 
t iry, 40 C 895 19 C W N. C52 22 I C 272 , Natarap v Karutha, 31 M L J 
129 9IC 150, Sahu Ram v Bhup, 39 A 437 44 I A 126 21 CWN 
698, 702 26 C I J 1 191C 280 33MLJ 14 »9 Bom LR 498 I Pat 
L W 557 , Ragho v Zaga, S3 B 419, 422 1929 B 2SI , see ante p 380 

(e) Sheo Shankar v Ram, 24 C 77 , Behan Lai v Muralidhar, 1926 C 287 
(/) Nainapill hi v Ramanath in, 47 M 337 «;t I A 83 28 C W N 809 46 

MLJ S46 23 A L J 130 82 1 C 226 1934 PC 6s 
* In this ( onnection see Ch V, Sec 6, sub-sec 111, page 33S N 

(g) I akshmdrathirtha v Raghavendra, 43 M 795 39 MLJ 174 59 I C 
287 

(h) Nitmtjai' Karutha, 21 MLJ 129 

(t) Peary if Nartndrr, 37C 229 37 I A 27 itCLJ 220 14 C W N 261, 
7ALJ 12s 12 Bom I R 257 20 M L J 171 5IC 404 
{/) Doorg i v R im, 2 C 34> 4 I A s 2 

(/) P dantappa v Sreemith, 40 M 709 44 I A 147 21 C W N. 729 26 C L 
1 *5 ? 33 M L J 1 is A L J 485 19 Bom L R 567 1 P L W. C97 39 
IC 722 , Iwhat was meant in this case has been explained by the Board 
again in Vibhudapnya v Lakshindra 50 M 497 54 1 A 228 31 C WN 
1021 45CLJ 613 1927 P C 131 , Prosunna v Saroda, 22 C 989 , Pro- 
sunna v Golab, 2 I A 145 23 W R 2S3 

(l) Sundarappier v Chokk ilmga, 86 I C 291 1925 M I0S9 

(m) Monohtt v 1 rrini, 34 C W N 135 19290612, m this connection see p 
386 "Benefit of tin estate’’ 
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The Privy Council, in the case of Niladn Saku v P c on how 
Chaturbhuj Das, (») in which the Sebayet of the temple paid ^ 
raised funds for the erection of annexes to the temple by 
borrowing a sum amounting to about Rs. 9,000, repayable 
with interest at the rate of two per cent, per mensem and 
then in order to repay the above sum with interest which 
had accumulated to Rs. 25,000 raised the amount by 
mortgage of certain Debutter properties, the interest being 
stipulated at one per cent per mensem, has held, relying 
on an eailier decision of the Board, (0) that the debt should 
be paid by the Sebayet personally or else realised from the 
profits of the debutter property to be collected by a Receiver appoint 
to be appointed by the Court. The same Board has held Keceiver, 
that money borrowed for the purpose of performing neces- 
sary duties relating to the Mutt , such as the recognized 
custom of feeding Brahmins and repairing the dining hall 
which was falling to pieces, were justifiable debts and binding 
on the Mutt ; and when the income was not sufficient to 
meet the expenses of the Mutt and to pay off the debt, a 
Receiver was directed to be appointed. (p) So the corpus 
should not be allowed to be transferred, when the necessity 
can be met by other arrangements (q) But the Patna High p d tna on 
Court explained that in Niladn Sahu's case referred to P ‘ C - vlew . 
above, the Privy Council did not lay down as a general 
principle that in every case of mortgage by Sebayet or 
Mo hunt, the Court is to pass a decree for realising the debt 
out of the rents and profits only, and held that the Court 
may direct the sale of such property for discharging a debt 
for which the property was charged (r) 

In the cases of Ntladri Sahu and Vibhudapnya , their p c view is 
Lordships of the Judicial Committee have, it seems, laid Hf n jju° per 

‘ “ ~ “ feeling 

(«) 6 P 139131CWN 221 44 CL J 494 

(c) Prosunno v Golab, 2 I A 145 23 W R 253 

(p) Vibhudapnya v Lakshmmdra, 50 M 497 54 I A. 228 31 C W N 1021 
45 C LJ 613 1927 P C. 131 

(V See Nallay ippa v Ambahvana, 27 M 465, 472 -3 [after the opinion of 
F B by the Division Bench ] 

(r) Mahabir Das v Jamuni, 8.P 48 
H L.-X12 
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down as a general rule to be applied to all cases, that the 
debts binding on the Mutt or such institutions, should be 
paid out of the income of the institution by appointing a 
Receiver. The principle is in accordance with the spirit of 
Hindu law and the intention oi persons who have made the 
endowments. 

will protect If this rule of law be generally applied to all cases, 
endowments, Cfe( j,tors w ,|] no t so eas) jy advance money to the trustees 
and thus the trustees will be obliged to confine the expendi* 
ture within the income. The trust properties will thus be 
saved from partial or complete destruction. In lending 
money to the managers of religious institutions, it is not 
enough that the purposes were necessary, but the creditor 
must also show that he made enquiries and satisfied himself 
that the loan was justified by the state of the finance (s) 
Presumption Although the manage! for the time being had no power 
of necessity to ma k e a p ernQa[ien t alienation of temple property m the 
absence of proved necessity, yet long lapse of time between 
the alienation and the challenge of its validity is a circums- 
tance which enables the Court to assume that the grant was 
made under justifying causes. (/) 

alienation in excess of necessity — See page 395. 
Purchasers remedy when alienation set aside -’See 
page 396. 

Gift— No one has any power to make a gift of any 
portion of the property belonging to a trust. (1 u ) But a 
gift of an image and its property of a private endowment, 
with concurrence of the whole family, to another family for 
carrying on the worship, is valid (v) • 

Sub-Sec m— ALIBNATION OF SBBAYET’S RIGHTS 
An assignment of the right of management is beyond 
the legal competence of a trustee under the common law of 


(j) Venkaticliaryulu v Ramkrishna, 1930 M 439 

(t) Biwa Migninm is Sheth, 46 B 481 49 I A 54 26 C W N 473 35 CL 
J 421 20 A L I 371 24 Bom LR 584 66 I C 162 set Eamnip v Lai, 
67 I C 401 3 P L I 35a 

(u) Biram Das v Mangal, 1929 L 8 68 

(v) Khetter v, Han, 17 C 557 , see Rajishwir t> Gopeshwar, 34 C 828 II 
CWN 7?2 on appeal from 35 C 226, Nirad is, Shibadas. 36 C 974, 977 
13CWN 1084 3IC 76, 861 
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India, and the assignment being of a trusteeship for the 
pecuniary advantage of a trustee, cannot be validated by 
any proof of custom, (w) The sale of the right of manage- 
ment and of the endowed property was held null and void, 
in the absence of a custom allowing them. ( \x ) There are 
decided cases ( y ) from which it appears that the turn of 
worship can be mortgaged. 

In the Privy Council case ( z ) the sale in execution of a 
mortgage decree was set aside on the ground that the 
transferee was a non-Brahmin and as such could not perform 
the duties of a Sebayet. In one of the Calcutta cases (a) 
the mortgage jn question was before the passing of the 
Transfer of Property Act and the decision rested on other 
grounds In the other case {b) the question of limitation 
was only decided. In none of these three cases the ques- 
tion of transferability was distinctly raised and decided save 
and except in the Privy Council case where the question of 
transferability to a non-Brahmin was in issue It seems 
probable that there were customs for such transfer and hence 
the parties did not question it. 

It may be contended that there is a difference between 
the duty of Sebayet and the emoluments of the office, and 
hence, the former may not be transferable whereas the latter 
may be. But the Calcutta High Court has held that 
there would scarcely be much contention for the office, qua 
office, unless the question of emoluments were also involv- 
ed. (e) 

The office of a Sebayet is inalienable by Will, in the 
absence of any local usage, family custom, necessity, or clear 
benefit (< d ) 

(w) RijahVirim v RiVi, 1 W 215 4 I A ?6 

(x) Ghanasambtnd 1 v Vclu, 23 M 371 27 I A Cg 4CWN 329 iO M L, 
J 29 2 Bom L R 597 

(y) Jati v Mitltuhdi, 39 C 227 16 C W N 129 14 C L J 360 11 t C 884 ; 
Narasingha v Pralhadman, supra , see also Jalandhar v Jharufi, 42 C 244 
41 I A 267 18 CWN 1029 20 CLJ 360 27 MLJ 10a 1? A I. J 
1176 16 Bom L R 845 24 I C 501 

(n) Jalandhur v Jharula, supra (a) Jati v Mukund, supra 

(b) Narasingha v Pralhadman, iufira 
(e) Mallika v Ratanmam, iCWN 493 

(d) Rajeshwar v Gopeshwar, 35 C 226 12 CWN 323 7 C I J 15 on 
appeal from 34 C 828 
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The Calcutta High Court holds that the office cannot be 
transferrecd inter vivos even to a co-sebayet or to one next 
in succession, (e) But the transfer inter vivos of a turn 
of worship or pala to a sebayet or to one who is next in 
order of succession, may be justified in the special circums- 
tances of the case, (/) as also on proof of custom (g) 

The Bombay (//) and Madras (zj High Courts hold that 
such transfers arc valid. The Madras High Court also holds 
that such a transfer in favour of one only of three persons 
entitled to become the next sebayet is not valid. (;) 

The right to receive remuneration or fees for the perfor- 
mance of certain services, namely, the right to Parsaipan in 
Nimar which is similar to zpala or turn of worship can be 
subject of transfer. (1) 

In the famous Kalighat shrine of Calcutta the turn of 
worship is heritable, divisible and transferable by custom 
not only to a co-sebayet but to the members of families to 
whom a sebayet can give his daughter in marriage. (/) 
In this case it has been held that foreclosure as a remedy of 
the mortgagee is applicable to mortgage of turn of worship, 
where by custom, the right of perfoiming the puja and 
receiving the offerings were shared by a number of Brahman 
Pandas Only, the transfer of the office though valid by custom 
is invalid when done m favour of non-Brahman. (in) 

The Sebyct’s right to worship or to surplus profits is not 
transferable to a stranger, («) nor in execution of a decree 
against the sebayet . ( 0 ) 


(0 Gobihd-1 « Dtbcndn, 12 C W N §8, I'anchanan v Surcndra, 50 CJLJ 
382 1930 C 180, Nigendn v Rabindra, 53 C 13a 30 C W N 389 
(/) Niradmohim v Shibadas, 36 C 975 , 13 C W N 1084 


f g ) Mihim iyt v Hiridas, 42 C 455 20 C L I 183 19 C W N 208 27 I.C 
4^’jjagdeo v Ram Sarin 6 P 245 1927 P 7, Ridh iram v Doyal, 33 

(/i) Mailt hantn v Pnhsh inkar, G B 298 

(*) Ninyana v Ranga, 15 M 183 2 M L J 19 

(/) lhd (A) K iluram v Nagulal, 1029 N 8l 

( l ) M ih rniaya v Hand as, supia 

(m) Jogdco v Ram Saran, supra 

00 yV ,m ®. Singarammal, 30 M L J 355 ( Ukoor v Cbunder, 3 W R i<2. 
W J"ggurnJthv Kishen, 7 WR 2 ( 55 , Heeranath «. Burm, 15 W R 375 
and 17 WR 316 ' 3 0/3 
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Sub Sec to— ALIENATION 0 ? OFFICE 
Alination of office of a priest.— The office 1* not 0 ^ c e e st °J ot 
saleable.(<?i) The office of priest (Jnirohti ) is not an immove- saleable 
able property , (/) hence, it has been held that the right to 
office cannot be mortgaged or leased, (q) There would 
scarcely be much contention for the office, qua office, unless 
the question of emoluments were also involved, (r) When 
the right to receive offerings made at a temple is independant 
of an obligation to render services involing qualification of a 
personal nature, such a right is transferable, (j) The 

offerings to a deity to be made by worshippers in future, is 
a mere possibility as contemplated in clause (a) of Section 
6 of Property Act and as such cannot be transferred. (/) 

Sub-Sec v -CHALLENGING ALIENATION 
Challenging improper alienation —When a Mitakshara 
joint family is the sebayet of an endowment, the male member 
becomes entitled to be a sebayet from birth, and may call 
into question an improper alienation by his father and 
uncle. («) 

Who can challenge alienation —See Sec. 10 Sub-Scc. 1. 

8ub Sec vi— ALIENATION HOW EFFECTED 
Registration.— A turn of worship is not an interest in 
immoveable property and hence it is not necessary that a sale 
of the right should be by a registered instrument. ( v ) 

Seo 10 -JUDICIAL PSOBBDINGS 

Sub-Sec t— SUITS RELATING TO ENDOWMENTS 

Who can bring suit.— The disciples of a Mutt have a disciple 
sufficient interest as contemplated in Order 1, Rule 8 of ofMutt » 

(01) Sripati v Kri&hna 41 C L J 22 82 I 0 840 1925 C 442 

(p) Sundarambai v Yagavanagu rukkal, 38 M 850 26MLJ 315 33 I C 72 
Narasinha v Anantha, 4 M 391 , Rangasami v Ranga, 16 M 146 , 

Eshan t Mcnmohim, 4 C C83 , Narasingha v Prolhadttiati, 46 C 455 22 
CWN 994 

(q) Sripaka v Muthura, 2(5 M L ] 482 24 I C 204, Mallika v Ratanmam, 

1 C.W N 493 

(r) Mallika v Ratanmam, supra 

(s) Balmukand v T ulu, 50 A 394 

(t) Pancha v Bindeshri, 43 C 28 1 19 CWN 480 38 I C C78 on review 
from 37 I.C 960 (P) 

(a) Ram Chandra v Ram Krishna, 33 C 507 
0*0 Jagdeo w, Ram Saran, 9 P 245 \ 1927 P 7 
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Sebayet 


Right to sue 
vested in 
trustee. 


Onus 


8 1. Act 
XX of 
1 853 


Act XIV of 
1920, 


the Code of Civil Procedure, (zv) to maintain a re- 
presentative suit not only for a declaration that an 
alienation made by the head of a Mutt is invalid but also 
a decree directing that the possession be restored to the head 
in possession of the Mutt (.r) 

Similarly a co-iebayet or one who is entitled to become 
the sebayet after the present incumbent may set aside an 
alienation of the office or the endowed property when 
illegally made ( y ) The founder or hi= heirs may invoke 
the assistance of the court for pi oper administi ation of the 
debiitter \\ro\iQxty (sj One of the heirs may even maintain 
such a suit, {a) 

In an ideal sense the property can be said to belong to 
a deity and the right to sue is vested in the trustee {b) and 
is to be conducted by him on behalf of the deity (c) 

The onus as to the existence of justifying necessity for 
ahenat'on of property by the head of the Mutt is on the 
alienee, (d) 

The words “any public officer" m Section 3 of the Reli- 
gious Endowments Act (Act XX of 1863) mean-, a public officer 
under the Government and hence the committee constituted 
under the Act cannot claim superintendence ovci a temple, 
the nomination of the trustees wheieof is vested 111 foreign 
Government (e) 

Any person having an interest in any express or cons- 
tructive trust for a public purpose of a charitable or religious 
nature, may apply to the District Judge or to the High Court 
in the exercise of its Ordinary Original Civil Jurisdiction 


(w) Act v of 1908 

(jc) Chidambaranatha v Nallasiva, 41 M 124 33 M L J 357 42 IC 3 ( 56 ; 

Narasimha v Pitchayya, 38 M L J 226 
(y) Gins v Upendra, 35 C W N 768,771 see post p 903 

(3) Monohar Peary, 24 C W N 478 30 C. L J 177, 188 54 I C 6 

(a) Rabindra v Chandi, 53 C, L J 621 

0 b ) Prosunno v Golab 2 I A 145, Jagadindra v Rani 31 I A 203 8 

C W N 809, Bidhu v Kul id 1 46 C 877, Sn Sri Gopal v Radha, 41 

C L J 596 88 1 C 616 1925 C 976 , Rangacharya v Guru 1928 A 
689 , Gopalji v Krishna 1929 A 887 

(c) Gopal] 1 v Krishna, supra 

(d) Murugesim v Mantckavasaka, 40 M 402 21 C W N 761 25 C L J 
589 32 M I J 369 IS A L J 281 19 Bom I R 456 1 39 1 C. 659 , 
Lakshmindrathirtha v Raghavendra 43 M 795 • 39 M L J 174 j 59 I C 
*87 , Jagarnath v Bibi 13 1 C 85 (t) , Surj i v Ekadahia,, 39 I 0 522 (Cj 

(e) Raghavendra v Vobiah, 52 M 945 
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for an order directing the trustee t-o furnish certain informa- 
tions relating to the trust estate or an order directing the 
examination and auditing of account for a period not excee- 
ding three years prior to the date of the application. (/) 

Any two or more persons having an interest m the trust 
with the consent of the Advocate General or any petitioner 
without his consent, [ if the trustee failed to comply with the 
above order under Act XIV of 1920, (g) ] may institute a suit Invokmj 
under Section 92 of Civil Procedure Code for removing the C°p?c 
trustee and for other reliefs. {ft) 

In regard to the application of Section 92 of the Civil 
Procedure Code, the Privy Council (?) approved of the 
principle of law laid down by the Madras High Comt, (/) 
namely, that the object of Section 92 was to prevent people 
interfering m administration of charitable trusts merely m the 
interests of others and without any real interest of their own 
their Lordships, however, have held that descendants, although 
in female lines of the founder of a chatram possess an interest 
in the pioper administration of the trust sufficient to enable 
them to maintain a suit under this Section. It applies when 
there is a b.each of some express or constructive trust 
created for public purposes of a charitable or religious nature, 
or where the direction of the Court is deemed necessary 
but it has no application to suits where the plaintiff claims; 
possession of the endowed property as the duly appointed 
trustee and the defendant is a trespasser, or in other words, 
when the plaintiff claims a right to succeed to the office of 
trustee. {£) 

A non-Hindu cannot invoke the provisions of this by non- 
Section even if he confers some offeungs to the Mo Aunt. (/) Hindu 


(/) The Charithble ind Religious 1 rusts Act (Act XIV of 1920J Sections 3, 
5 and 6 

(g) Section < 3 , Act XIV of 1920 

(A) Nelliappa v Punnaivumm, 50 M 5G7 1927 M 614 

(t) Vidyanath D Swiminatha, 47 M, <884 51 J A. 282 29 C W N 1541 

40 C L J 4S4 47 M I J 361 22 A L J 983 21 Bom L R ri2i 

82 I C 804 1924 P C 221 

(f\ Ramchandra v Panmeswaram, 42 M 360,368 

(A) Ganga Charan v Ram, 50 A 1651 1928 A 23, Puttu Lai v Dayj, 
44 A 721 

(() B^sant Das v Hem, 7 L 275 
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Settling 

scheme, 


Act XX of 
•863. 

See io 


Like the Courts of Equity in England, the Civil Courts 
in India have jurisdiction over trusts so as to settle schemes 
(w») where a family has a right to worship with some emolu- 
ments attached to it, the Court may direct worship by turns 
for certain number of days and to receive the offerings by 
each member during his turn of worship, (n) 

In settling scheme for the future management of a temple, 
the Court’s power is largely a matter of discretion but unless 
it is proved that it was improperly exercised the Court of 
appeal will not interfere ( o ) 

The scheme should be a means of progress even if it 
involves some departure from established practice. (/) In 
settling the scheme the institutional trust must be respected , 
but the sect and body of worshippers for whose benefit it was 
set up have the protection of the Court against their property 
being the subject of abuse, speculation and waste, (q) 

Where a scheme was framed by the District Judge and 
confiimed by the High Court, the scheme if required to be 
modified is to be done by the High Court (r) 

The Court can set aside an election of a member of a 
temple committee, if the election took place on the old 
electoral rolls without complying with the requisition of a 
member for the revision of the rolls on the authority of the 
managing member alone and not on the authority of the 
committee as required under Section io of the Religious 
Endowments Act. (j) 


(m) Prayag v Tirumala 30 M 138 34 I A 78 H C W N 442 17 

ML] 236 9 Bom L R 588, Jeranchod » Dakore 41 C I, J 628 30 
C W N 459 49 M L J 25 23 A L ] 555 27 Bom L R 872 , 87 
I C 313 192S P C 155 

( n ) Sadanand v Indra, 1930 A 383 

( 0 ) Sevak v Gopal, 16 C L J 64° P C 

(J>) Shankarlal v Dakor, 1926 B 179 

(q) Ram Parkash v Anand, 43 C 707 43 I A 73 20 0 W N 802 24 

C L J 116 18 Bom L. R 490 33 I C 583, this approved tn Acharya- 
shri Sripati v Barot 33 C W N 352 P C 

C r) Umeshananda v Ravaneswar, 16 C L J 431 17 C W N 841 : 17 I C 

969, Shankarlal v Dakor, 1925 B 179 

(s) Section 10, Act XX of 1863, Singaram v Srinivasa. 50 M 726, Tirif 
vengada v Ranga, 6 M 114 f 
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Receiver —The Court has a power to appoint a Receiver when appom* 
when it finds necessary, particularly, when the income is not e 
sufficient to meet the customary expenses and to pay off the 
legitimate debts, binding on the institution. (/) 

Sub-Sec ii— REMOVAL OF MANAGERS ETO 
Removal and appointment of manager etc— If a 
sebayet or trustee of z, public endowment becomes guilty of a 
breach of trust, the Advocate General, or, with his written 
consent two or more persons directly interested in such trust, 
may institute a suit in the High Court or the District Court 
for the removal of the trustee according to Section 92 of the ^ ec 9 a 
Civil Procedure Code. 

Such suit can be instituted without the consent of the 
Advocate General under Section 6 of the Charitable and 
Religious Trusts Act (Act XIV of 1920) if the trustee failed Ac * XIV of 
to comply with the order directing the trustee to furnish the 
plaintiff with certain information or directing that the 
accounts of the trust be examined or audited. 

Like the Courts of Equity in England, the Civil Courts Civil Courts’ 
in India have jurisdiction over trusts so as to settle schemes tSremove" 

( 'u ) or to deal with managers of public Hindu temples and trustee etc 
charities, and members of committees, remove them from their 
position as managers (v) or members, appoint a committee to 
supervise and control managers, and appoint a new manager 
or member. But the Court cannot interfere with the appoint- 
ment and dismissal of any priest made by a jajman ( w ) 

A manager mistaking his true legal position and arro- M, s t a ke if 

gating to himself the position of owner, is not liable to be cause f ? r 
° ° removal 

removed by reason only of such error of judgment. ( x ) But 

the temple committee has no direct control over the servants 

(0 Niladri v Chaturbhuj, 6 P 139 31 C W N 221 44 C L J. 494; 

Vibhudapnya v Lakshmindra, 50 M 497 54 I A 228 31 C W N 1021 • 

45 C L J 613 1927 P C 131. 

(u) Prayag v, Tirumala, 30 M 138 34 I A 78 1 1 C W N. 442 17 
M.L ] 236 9 Bom L R 588, Jeranchod v Dakore, 41 C L. J 628 
P C supra 

(v) See Ram v Anand, 43 C 707 43 l, A 73 20 C W N 802 24 C L J 

116 31 M L J 1 18 Bom L R 490 14 A L J 621 33 I C 583 

(wj Dinanath v Ganesh 8 P 677 1929 P 103. 

( x ) Annaji v Narayan, 21 B 556 , Damodar v Bhat, 22 B 493 , Tiruvengad^ 
v brimvasa, 22 M 361 
H.L-113 
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without 
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apply 
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186} does 
not apply to 
private 
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jurisdiction 


of the temple such as the pujaris so as to suspend any one 
of thefn ;„it can act only through the trustee, (y) The 
latter however, cannot, dismiss arbitrarily. ( z ) 

Section 14 of Act XX of 1863, however, provides that 
any interested person may bring a suit in the District Court 
against a trustee guilty of misfeasance or neglect of duty or 
of breach of trust, for the specific performance of any act, 
or for damage, or for the removal of the trustee. But it is 
necessary that the plaintiff, before he brings such a suit, 
should obtain the leave of the District Judge, by presenting 
a preliminary application 

But Section 14 does not apply to a Committee appointed 
under Act XX of 1863, who may, therefore sue without 
previous leave, their manager or superintendent for damages 
for misappropriation, and for injunction , (a) they may dismiss 
or suspend the superintendent for good and sufficient cause, 
( 3 ) or join any other person with the manager who must obey. 
(< c ) Nor does that Section apply to a suit by a trustee 
against an ex-trustee (d) 

It has been held that Act XX of 1 863 applies to endow- 
ments to which the provisions of Reg XIX of 1810 were 
applicable All religious establishments, for the maintenance 
of which, land had been granted either by the Government 
or by individuals, were subject to that Regulation, whether 
or not the Board of Revenue took them under its manage- 
ment ( e ) In the latter case the endowment was created 
subsequently to 1810 A. D. 

Act XX of 1863 does not apply to private deities. (/) 
But the trustees of private endowments are equally with 
those of public ones, subject to the jurisdiction of the Courts, 
and aye liable to be removed for misconduct. 

(y) Mumyan v Payyan, 1928 M 854 

(z) See liruvambala v Mamkkavachaka, 40 M 177 30 M L J 274 34 
fa) PuddJabh v Ramgopal, 9 C 133 

(t>) Chinna v. Subaraya, 3 M H C R 334, Seshadn v Nataraja, 21 
M 179 

(<) Virasami v Subba, 6 M 54 58 Sheik Davud « Hussein, 17 M 212* 4 
M L J 48 ft 

(d) Virasami v Subba, 6 M 54 

\e) Dhurrum v Kissen, 7 C 767, Jan v Atawur, 9 C. L R 433 

(/) Protap v Brojonath, 19 C 275, Sathappayyar v Penasami, 14 M. 1. 
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The provisions of the Indian Trust Act (g) do not ajiply 
to Hindu charitable trusts. (h) But its provisons may be’ 
looked upon as a guide. (/) 

The Indian Trustees Act (/) is applicable to a trust in 
which the settlor, the trustees and the certuis que trustent 
are all Hindus, provided such trust does not violate any 
provisions of Hindu law. ( k ) 

hi the case of Peary Mohan v. Monohar (/) the Privy 
Council has stated that * — “The grounds for removing a 
sebayet from his office may not be identical with those upon 
which a trustee would be removed in this country. The 
close intermingling of duties and personal interest which 
together make up the office of Sebayet may well prevent the 
closeness of the analogy, but as part of the offiice it is 
indisputable that there are duties wich must be performed, 
that the estate does need to be safeguarded and kept in 
proper custody, and if it be found that a man in the exercise 
of his duties has put himself in a position in which the 
Court thinks that the obligations of his office can no longer 
be faithfully discharged, that is sufficient ground for his 
removal." The Privy Council in this case has distinguished 
the sebayefs duties from his interest and seems to have 
removed the sebayet from the obligations of his office. It is 
doubtful whether a sebayet of a private endowment dan be 
deprived of his interest without any express direction of the 
founder or any law empowering the Court to do so, unless 
such interest of the sebayet is held to be the remuneration 
for the performance of the obligations. See post pp. 919-927. 

Marriage of Mohant —Whether marriage of a Mohant is 
sufficient ground for his removal see ante pp. 870871 and 
post Sec. 11, Sub-Sec. 1 “Issue of marriage” in page 912. 

(g) Act II of 1882, Rmgacharya r Guru, 1928 A 689 

\h) Vidya Varuthi v Balu>> imi , 42 I A 302, Gopu v Sami, 28 M 517 15 

M L J 466, Narasinha v Venkatalmgum 50 M C87 F B 103 I C 3C2 
1927 M 636 

(0 73 l C 71 1 , Subramanu v Prayag, 33 I. C C77 
(/) Act XXVII of 1866 

(k) In re Nilmoney, 32 C 143 9C W N 179 

(0 48 C 1019 48 I A 258. 26 C W N 133 34 C L 1 86 19 A L J 
23 Bom L R 913 41 M L J 08 . 2 P L I.725 62 I. C. 761 1923 
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Unchastity —The unchastity of a woman is held to be 
not a ground for her removal from the office of Sebayetship.(w) 
Sub-Sec iii— SUITS FOR ACCOUNTS 

Any person iterested in any express or constructive 
trust for a public purpose of a charitable and religious 
nature, may under the provisions of the Charitable and 
Religious Trusts Act. («) apply for the auditing of accounts 
for a period not exceeding three years prior to the date of 
the application. 

The liability of the manager of a religious or charitable 
institution is never barred by statute of limitation (0) as for 
the purposes of section io of the Limitation Act he is deemed 
as a trustee, (p) 

But one trustee cannot claim accounts from his co- 
trustee. (^) 

Bub-Sec lv— PROBATE— LETTERS OF ADMINISTRATION 

Who can apply —A Mo hunt is not the owner of the 
property of a Mutt, and hence a person claiming to be his 
successor on his death cannot apply under Act V of 1881 
(now repealed by Act XXXIX of 1925) for Probate or 
Letters of Administration in respect of the Mutt property, (r) 

The Sebayet is not the beneficiary of debutter property and 
as such cannot apply for Letters of Administration under 
Act V of 1881 (see Act XXXIX of 1925) in respect of such 
property ( s ) Nor can a creditor apply for it on the death 
of the sebayet. (t) 

Sub Sec v— SUITS RELATING TO CERTAIN RIGHTS 

The exclusive right claimed by a priest (purohif) to officiate 
at ceremonies of a family, because his ancestors had before 
him performed similar ceremonies, is observed to be not 
enforceable at law. («) 


(in) Abdul v Umakanta, 24 I C 2 66(C) 

(n) Sec 6 of Act XIV of 1920 

Id) Act IX of 1908. (p) Act I of 1929. 

(y) Rungacharya v Guru, 1928 A 689 , Narayanan V Mootha, 193O M 295 
(r) Jib Lai v Jaga, 16 C W N 798(1898,) 16 I C 453, Parsania v Han, 

17 C L J 65 16 l C $88, jagadindra v Madhusudan, 20 C L J 307 37 

I C 24 

(i) Prosonno v Ram, 17 C L J 66 17 I C 1 $$, see foot note (r) above 

It) Gulabbhai v Sohangdasji, 52 B 431 1928 B 183. 

(«) Gour Mom v Chairman, 14 C. W. N. 1057. 12C. L J 74 i Sanpaha v, 
Muthura, 26 M. L J. 482 1 * 
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The right to hold the office of imparting upadesam and 
of receiving emoluments is enforceable in a Court of Law. 
(v) So also a suit to enforce one’s right to jajman bnthi (tv) 
or bnt Mahabrahmani (x) is enforceable in a Court of Law. 
A suit to enforce an agreement to pay a certain sum m case 
of success to another m consideration of the latter’s offering 
puja or prayer is not against public policy. ( y ) 

A jajman has a right to appoint and dismiss any priest 
he chooses , and a Court of Justice is incompetent to deal 
with the question as to the competency or otherwise of the 
priest as the power* of dismissal rests entirely upon the 
conscience, f^ith and judgment of the jajman. (2) 

Suits for declaration by persons claiming to be entitled 
to religious offices, such as, the right to supervise the puja 
and to prepare and offer certain offerings in a certain village, 
(a) to chant holy songs in a Satra at a certain village, (< b ) or 
to officiate as sebajpet at the worship performed by votaries 
at the foot of a certain tree, ( c ) are cognizable by Civil 
Courts though no fees are attached to these offices except 
the voluntary offerings made by the votaries. In all these 
cases, the offices were attached to certain places as distin- 
guished from absolutely personal offices. 

The Madras High Court holds that no such suit is 
maintainable unless no fees or emoluments are attached to 
the office. ( d) 

But the Bombay High Court holds that where the office 
is attached to a shrine, a suit is maintainable ( e ) but no suit 
is maintainable where the office is merely personal (/) 

(») Mamckavachaga v Puramasivan, 33 C W N 382 P C 
(tv) Ram Chandra v Channu, 4S A 445 *9^3 A 350 , Lokya v Sulli, 43 A 
35 , Narayan Lall v Chullan, 15 C L J 376 , Ghelabai v Hargowan, 36 B 
94. 12 I C 928 13 Bom L R 1171 

(x) Gaya Din v Gur, 1929 O 257 

( y ) Balasundara v Md Osman, 53 M 29 34 C W N. lxxxiv 
(*) Dinanath v Ganesh, 8 P 677 1929 P. 103 

(a) Debendra v Satya, 54 C 614 
(0) Mamat Ram v Bapu, 15 C 159 
(c) Dino Nath v Pratab, 27 C 30 

id) Rangachariar v Parthasarathy, 1927 M 131 , Tholappala Charlu D 
Venkata, 19 M 62, Subbaraya v. Vedantachariar 28 M 23 

(e) Limbabin Krishna v Ramabin, 13 B 548 , Gursangaya v Tamana, 1 6 
B. 281. 

( f ) Sankarabin v Hanma, 28 470. 


so of im- 
parting 
upadesam, 

right to 
jajman 
bnthi , 


to money 
fer offering 
puja 

Court’s 
power to 
examine 
appoint- 
ment of 
priest 


Exclusive 
right of 
offering 
puja, 


Madras, 


Bombay 



HOLY ORDERS & ENDOWMENT [C. XIV, S. 10 , S 9 . VI 


902 


Proof to 
enforce 
rights 


Procession 
with music 
along high- 
way 


nay be 
parties t n 
suits, 


But in order to establish such rights as, of administering 
purohitam (religious rights and ceremonies) to certain classes 
of pilgrims who, resort to the shrine of the great pagoda 
and other temples in the island of Rameswaram, (g) or of 
rendering services of a sweeper m a dharmsala or temple , 
(It) or of collecting and receiving offerings by turns, (t) 
the claimant must prove either a contract or grant or else 
some uninterrupted usage as raises the presumption of a 
lost grant. 

Playing Music — The plaintiffs, a new sect or body of 
worshippers who invade a locality Already occupied by 
another religious body, are not entitled to prevent the defen- 
dants from playing music in the temple or in the procession 
in carrying on their customary worship. (/) There is 
a right in every body to take out a religious procession with 
appropriate observances along a highway. (£) 

Sab Sec vi-PARTIES TO SUITS 
Who can bring suits,— see ante p. 893. 

Parties. — It is already stated that the right to sue for 
the protection of the trust property is vested m the sebayet 
(l) So in a suit regarding the right to worship and posse- 
ssion of the deity installed by the ancestor of the contest- 
ing parties, the idol or the female members are not necessary 
parties, (in) But in a suit in which the removal of the 
deity from one place to another is questioned, the idol as 
well as the worshippers, male or female are interested, and 
hence the idol and worshippers are necessary parties to such 
a suit. («) With respect to private religious trusts, it is 
not expected that the sebayet will bring a suit against himself 
for mismanagement, therefore, a deity may file a suit by a 
disinterested next friend appointed by the Court. (0) 


lg ) Ramaswamy v Venkata, 9 MIA 344 a W R 21 , Krishna v Anant, 
M H C R 330 

(A) Kushya v Mangla, 12 A I J 267 22 I C 057, Lachman v Bhagan, 1938 

A, 389 

(<) Ochi v Ulf it, 20 A 234 (1898) A W N 23 
(/) Hussain v Knshnan, 53 M. 761 . 

(it) Jalil Khan v Ram Nath, 53 A 484 (J) See // 893-894 

( w) Upendra v Baikuntha, 33 C W N 96. 

(it) Pradyumna ® Pramatha, 52 C 809 53 1 A 245 30 C W N 25 41 C L J. 
551. 49 ML J 30 27 Bom. L R 1054 23 A L ] S 3 ? , 87 1 C. 305 . 1935 
P.C. 139. (0) Sarat v Dwarka,s 8 C 619 
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The succeeding manager is to be considered the legal 
representative of the prior manager, (p ) 

A suit by one of the sebayets 'for his share of the rent 
is maintainable with respect to property which is subject to 
the charge for the worship of the deity and which is enjoyed 
separately by the sebayet. (g) , 

Sub-Sec vii-RES JUDICATA 

Res Judicata. — A decree properly obtained against a 
sebayet or the head of a Mutt is binding on his successor, 
and may operate as res judicata. (r) In a suit between 
members of a family, the plaint described the plaintiffs 
and the defendants as sebayets of a deity and certain pro- 
perty as debutter property, a finding in that suit that the 
property was not proved to be a debutter , does not operate 
as res judicata in a latter suit, m which the plantiffs are the 
same but another family idol is represented by a sebayet 
who was one of the defendants m the earlier suit and the 
prayer is for declaration that the property is debutter, (j) 

Sub Sec vm- AD VERSE POSSESSION 
Adverse possession ^-The possession of a co-trustee 
must be considered to be the possession of all the trustees 
and no adverse possession can be set up against any of the 
trustees. (/) In order to claim right by adverse possess- 
ion there must be ouster or an equivalent of an ouster. («) 

The donor himself may acquire right by adverse possess- 
ion when he exercises the right to the knowledge of the 
sebayet who alone held the property on behalf of the deity. 
0 ) 

Sub Sec ix— LIMITATION 

Limitation — When an alienation of the office or of the 
endowed property has been illegally made, it may be set aside 
by a c o-sebayet or by one entitled to become the sebayet after 
the present incumbent. ( w ) The successive sebayets form 

(/) Moll v Satyanand, 1930 A 348 
(?) Barboni v Pancharak 193O C 526 

(r) Manika v Balagopala, 29 M 553 16 MLJ 415, Ranjit V Basanta, 9 
C L J 597 1 2 C W N 739 
(x) Radha Benode v Gopal, 54 C 770 I* C 
(l) Durai v Duraiswami, 1927 M 948 
(») Panchanan v Surendra, 50 CLJ 382 1930 C 180 

(t>) Dasami v Param5i A 621 > 

(w) Gjrish v Upendra, 35^0 W N 768, 771 
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a continuing representation of the God’s property, (x) but 
they have not successive life estates, so that no new cause 
of action arises after the* defendant takes possession of the 
office adversely to the plaintiff. Article 1 24 of the Limitation 
Act ( y) applies in such suits ; there is no distinction between 
the office and property. ( z ) 

The Privy Council in the case of Vidya Varuthi v. 
Balusamt (a) held that Section 10 of the Limitation Act did 
not apply to religious endowments as the property did not vest 
in the managers. The Calcutta High Court entertained a 
similar view, (b) The new amendment ( c ) of Section 10 
of the Limitation Act has made provisions of this Section 
applicable to such managers. 

So after the amendment of Section 10 of the Limitation 
Act, no suit against the manager or his legal representative 
or assigns, for the purpose of following such property, or 
proceeds thereof, or for an account of such property or 
proceeds, shall be barred by any length of time when the 
transfer was not for valuable consideration. 

Hence in cases of gratuitous transfers by managers of 
endowments, suits for following the property in the hands 
of the transferee shall not be barred by any length of time (d) 

Suits by Mohunts to recover possession of endowed 
property from persons whom permanent Mukan Pottah had 
been granted by their predecessors, were not governed by 
Article 134 of Schedule 11 of the Limitation Act (Act XV of 
1877), the words “purchased for a valuable consideration” 
being held to mean absolute transfer of ownership for a price 


(x) Ran jit v Ba«anta, 9 C L J 597 12 C.W N 739 

( y) Set post p 908 

(V) Gnanasambanda v Velu, 23 M 271 27 I A. 69 10 M L t. 20 • 4 C W N 
329 2 Bom L R 597 


v«) 44 M Sy 48 I A 302 25 C W N 537 24 Bom L R 829 41 ML J. 

346 65 I C 161 , Calcutta High Court held a similar view 
( 6 ) Gongaprosad v Kuladanand, 30 C W N 415,425 
(e) Act I of 1929 , see Act post p 908 

(d ) Venkatachala « Sr.ranga 38 M 1064, Chelhkula-n * Smanga. 26 M 
l» J 537 » s » bant v Matwala, 1923 L 319 71 I C 577 * ' U 1 
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but by Section 10 of that Act. (#) In the Act IX of 1908 the 
word “purchased” has been substituted by “transferred” with 
the object of including permanent leases m transaction of the 
character contemplated in the article , but their Lordships of 
the Privy Council in the case of Vtdya Varuthi (/) still held 
in a suit of like nature that Article 134 of Act IX of 1908 did 
apply as it refers to cases of specific trust. But by the 
addition of Article \ 34B (g) in the Act, the limitation for 
suits to recover possession of immoveable property comprised 
in the endowment which has been transferred by previous 
manager for a valuable consideration is twelve years from the 
death, resignation or removal of the transferor. Hence all 
transfers other than gratuitous transfers are covered by this 
Article. 

The Privy Council {ft) stated that according to the well- 
settled law of India, apart from the question of necessity, a 
Mo hunt was incompetent to create any interest m respect of 
Mutt property to endure beyond his life , and consequently, in 
the case of Vtdya Vhruthi it had been held that an un- 
authorised lease by a Mohunt could be challenged by his 
successor's successor whose rights never became adverse till 
the death of his predecessors-in-office who must be deemed 
to have, by receiving rents for the tenancy created by his 
predecessor-m-office, created a new tenancy to last during 
his life. 

But the words “the death, resignation, or removal of 
the transferor” (?) of Article 1 34 B indicate when the time 
begins to run and show that tune will not begin afresh on 
the death, resignation or removal of each holder of the office, 


Amendment, 
Sec 10, 


P held 
old view, 


so amend- 
ment of Art, 
>34 B 


P C view on 
successive 
Mohunt’s 
right to 
challenge 
permanent 
lease 


changed by 
legislation. 


(0 Ishwar v Ram, 38 C 52 j 38 I A ?6 15 C W N 417 >4 C L J 238 8 
ALT 528 13 Bom LR 421 21 M L J 1145 >° IC 68j , Abhinm v 
Shyma, 36 C 1003 36 I A 148 14 C W N 1 10C L J 284 6 A L. J 

857 ii Bom LK 1234 19 M L J 530 4 I C 449 , , 0 

(f) 44 M 831 48 I A 302 25C WS 537. 549# 55° 24 Bom LR 829 41 
M L J 346 65 I C 161 

(g) See Amending Act I of 1929 , see Act post p 908 

f/l) Vidya Varuthi v Balusami, see above , Nainapillai v Ramanathan, 47 M 
337 51 1 A 81 28 C W N 809, 816 46 M L J 546 . 22 A L J 130 1 82 
IC 225 1924 PC 65 

(t) Not in italic in the original, 

H L — 114 
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but from the death, resignation and removal of the person 
who originally transferred the property. 

A gift of a portion of temple property in lieu of services 
to be rendered for the endowment, is a transfer for valuable 
consideration within the meaning of Article 134 (/) and hence 
of the newly added Articles. 

An auction purchaser can set up limitation under Articles 
134 or 144(7’) and consequently under the Articles newly 
added by the amending Act I of 1929 (/) 

The Privy Council m the case of Damodar Das v. Lakhan 
(/») held, that limitation as against the successor-in-office 
began to run from the date of a compromise deed by which 
a dispute between two Chelas for the office of two Mutts of 
one idol was settled by taking one of the two Mutts by each 
of the Chelas, m-as-much as the possession of one of the 
Chelas was adverse to the right of the idol and of the other 
Chela when he took possession of the property by virtue of 
the deed The dispute by the rival claimants for the office 
and property of the endowment and settlement of it by divi- 
sion of property, each taking a portion, cannot be called a 
transfer for valuable consideration Because one of them 
must have been the rightful claimant and other had no 
shadow of title and the settlement of such a claim could not 
have been explained a» a settlement of doubtful claims so as 
to give it even a colour of valuable consideration. So the 
provision of Section 10 of the Limitation Act will not apply 
on account of the amending Act I of 1929, and the claims of 
the successor-m-office to the property shall never be barred 
by any length of tune. But if the compromise be construed 
to be a transaction for valuable consideration, a proposition 
of not so easy a solution, then the new Article 134 B will 
apply and the limitation will be twelve years from the death, 
resignation oi removal of the transferor. 

(j) Ramaeharya v Snmvasacharya, 20 Bom LR 441 46 I C 19 
\ i ) Pandaram v Must ifa, 46 M 751 501 A 295 28 C W N 491 40 C L J 
2' 45M LJ588 21 A L J 730 25 Bom LR 1275 74 I C 492 1923 
PC 175 ( 7 ) See Act post p 908 

On) 37 C 885 37 1 A 147 14CWN. 889 12CLJ no 20 MLJ 624 7 
A L J 7 91 1260m LR 632 7IC 240, but set the view in Mac|hij v 
Radhika, 17 C.W N 873 
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In a suit to set aside transfer of immoveable property by 
manager of religious and charitable institution or by person 
Other than the successor-m-office, the limitation is twelve years 
from the date when the transfer becomes known to the plain- 
tiif ; («) but for transfers made befoie the new amendment, 
Article 144 shall apply, (o) 

A suit to set aside a sale of moveable property belonging 
to an endowment, made by the manager thereof for valuablee 
consideration, the limit ition is thice years from the date 
when the sale becomes known to the plaintiff. (/>) But limita- 
tion for a similar suit by the manager for recovery of moveable 
property comprised m an endowment sold by the previous 
manager for valuable consideration is twelve years from the 
death, resignation or removal of the sellet (g) 

A transfer of moveable property otherwise than by sale, 
therefore, will be governed by section 10 of the Limitation 
Act (r) and the suit will not be barred by limitation. 

A suit in the name of the image for recovery of money 
wrongfully diverted by the manager thereof for his own use, 
is not within the meaning of Section 10 of the Limitation 
Act, but is a suit for money payable by the defendant for 
money received by the defendant for the plaintiff’s use, as 
it cannot be said to be property vested in the defendant in 
trust for specific purpose (j) But after the amendment of 
the Limitation Act, the suit comes within the purview of 
Section 10. 

The following are the relevant Sections and Articles of 
the Limitation Act as amended up to 1930 — 

Section IO Notwithstanding ahythihg hereinbefore contained, no suit 
against a person in whom property has become vested in trust for any 
specific purpose, or igunst his legal n presentatives or assigns (not being 
assigns for v ilu ible consider it ion), for the purpose of following in his or 
their hands such property, or the proceeds thereof, or for an account of such 
property or proceeds, shall be barred by any length of time 


(n) Article 134 A of Limitation Act , see post p 908 
(0) Naurangi v Ram, 9 P 885 1930 P 455 

( p) Article 48 B , see post p 908. 

(q) Artic'e 134 C , see post p 908 

(r) See below p 908 

( s ) Jaiste v. Thakur 50 A 365 
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For the purpose of this section any property comprised in a Hindu, 
Muhammadan or Buddhist r ligious or chantaoL endowment shall be 
deemed to be property vested in trust for a specific purpose, and the manager 
of any such property shall be deemed to be the e thereof 


Art 48 B. To set aside sale of 
moveable property comprised in a 
Hindu, Muhammadan or Buddhist 
religious or charitab'e endowment, 
made by a manager thereof for a 
valuable consideration 

Three 

years 

When the sale becomes 
known to the plaintiff 

Art 144 For possession of an 
hereditary office 

Twelve 

years 

When the defendant 
takes possession of the 
office adversely to the 
pi until* 



Explanation — An here* 
ditir) office is possessed 
when the profits thereof 
ire usually received, or 
(if there are no profits) 
when the duties thereof 
are usually performed 

I34A To set aside a tnnsfer of 
immoveable property comprised in 
a Hindu, Muhammadan or Buddhist 
religious or charitab’e endowment, 
made by a manager thereof for a 
valuable consideration 

Twelve 

years 

When the transfer be- 
comes known to the 
plaintiff 

114 B By the manager of a 
Hindu, Muhammadan or Buddhist 
religious and charitable endowment, 
to recover possession of immove- 
able property comprised in the en- 
dowment which has been transferred 
bv a previous manager for a valu- 
able consideration 

Twelve 

years 

1 he death, resignation 
or removal of the trans 
f error 

I14C By the manager of a Hin- 
du, Muhammadan or Buddhist reli- 
gious or charitable endowment to 
ret over possession of moveable pro- 
perty comprised in the endowment 
which has been sold by a previous 
manager for a valuable considera- 
tion 

T welvc 
years 

! 

1 

1 

The death, resignation 
or lemoval of the seller. 


These amendment's have no retrospective effect. ( 7 ) 

Sub-Sec X-OATH BEFORE DEITY 
Oath — The taking of an oath was found to be highly 
objectionable to Hindus and Muhammadans and hence, Act 
V of 1 840 was passed for the purpose of prohibiting the 
administration of oaths to persons belonging to those com- 
CO Naurangi t Ram, 1930 P 455 
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munities and a form of affirmation being substituted for an 
oath, («) 

Statement before deity —A plaintiff in a suit having Statement of 

offered to accept a statement of fact if made by the defen- vtore deny 
dant before a family deity and the defendant having accepted 
it, made a statement before the deity, and a commissioner 
appointed by the Court recorded the statement without 
administering an oath or reciting any formula by way of 
invocation or having done anything which in the ordinary 
sense of the words amounted to the making of an oath when 
or affirmation. The statement made by the defendant in the binding 
above circumstance is binding on the plaintiff. ( v ) 

Seo. 11— SUCCESSION 

Sub-Bee l-SUGCESSION TO MATTS 

Succession to Managership of Mutts — The rule of Y k aJ ", ava ’ j r 
succession to the office of a mo hunt or a head of a Muth is J[*mVhunt 
founded and moulded on the above text of Yajnovalkya (zu) 
whtch provides that a virtuous pupil, a religious brother 
leading together, and the pteceptor are respectively succcs- yati 
sors to the property left by an ascetic (yati), a hermit TiatmaThari, 
(vana-pmstha) and a life-long student (brahma chart) 

These latter were all Sannyasis , the distinction being 
due to the different circumstances under which they had 
become so. If the distinction be thrown out of consideration, 
then the succession of a chela, a gurubhai and a guru 
resembles the succession of a pupil, a religious brother and 
the preceptor to the property of the said persons, (x) 

If a Sannyasi attached to a Mutt, other than the mo Aunt , of other than 

mthunt 

dies leaving property it would go to his chela, guru or 
gurubhai on the analogy of the said text, as well as on the 
analogy of succession of son, father and brother, a chela or 
adopted pupil is alike to an adopted son , the spiritual rela- 
tionship is substituted for the natural one. 


(u) Indar Prosad v Jogmohan, 54 1 C 3 °»> 3*5 

(v) Ibtd 

(w) Text No 24 

(it) In this connection set Nandkishordas v, Kala, 1926 N* 35 1. 
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Among the Gharbhuri Ghsats the question of his widow 
adopting a cJula was raised in the Bombay High Court, but 
the custom was not proved, (y) 

The succession to the office is moulded on the same ana- 
logy, the chela is primarily entitled, (z) but his succession is 
regulated by the usage of the math (a) which cannot be 
altered by a custom of recent ongin or by a Will of the 
trustee. ( b ) 

The nomination or ordination of a junior Pandarasan - 
nadfu (or the head of a Mutt) in some cases, is the customary 
mode of providing for the line of succession in the Mutt by 
its head , and he can nominate his chela's chela in preference 
to his junior chela , (c) but he has not the power of dismiss- 
ing him arbitrarily but may do so on good cause, (d') In 
some cases the present mohunt is considered to have the 
power of nominating one of his clielas or his fellow-disciples 
or gumbhats as his successor, (e) by will , (/) the choice 
often falls on his own relation, if any, amongst them The 
appointment of one’s wife is held valid, in Dharmsala Sain 
Bhagat of Lahore, (g) But such nomination must be made 
in a boitafide exercise of the power to appoint a success- 
or. (h) 

In others, the successor is elected by the neighbouring 
mokutits by the opinion of the majority assembled for the pur- 


( y) Hirabharthi v Ehi juvar, 1939 B 35 

(:) Ramdas v Baldevdas, 39 B 1G8 16 Botn I R 757 26 I C 607 , 

Sambasivatn v Secretary, 44 M 704 41 M L J 109 63 I C 6$9 

(Sudra) 

( а ) Ham Prakish v Anand 43 C 707 43 I A 73 20 C W N 802 24 CLJ 

1 16 31 MI.J 1 14 A I. J C21 18 Bom L.K 490 33 JC 583, 

Naraymis; Ittuli, 39IC 890(111,1, Mohesh v Gossain, 23 CWN 
401 51 IC 884, Kuril 1 v Lachhu, 7 CWN 145 , Goshain Sheo v 
Shiam, 50 A 485 1920 A 257, Dewu Das v Shew, 1929 P 531 

(б) Pratapa v Simji, 1927 M 50 

(c) Dewa Das -v Shew, 1029 P 531 

( d ) Tiruvambila v M tmkkavachaka, 40 M 177 30 MLJ 274 34 I C 57 
\e) See Mohesh v Gossam, 23 CWN 401 , Ram Charan v Gobinda, 56 C 

894 33 CWN 346 1929 PC C5 , reversing Gobinda v Kam, 52 C 

748 29C.WN 9li 89 I C 804 1925 C 1107 
(/) Ram Charan v Gobinda, tupra , in this connection see Basdeva v Shan- 
tanand, 50 C LJ 513 P C 
(g) Bishambari’ Phulgan, 11 L C73 1930 L 715 

(A) Nataraia n Kailasam, 44 M 283 48 1 A 1 1 25 C W,N 145 39 M L ,J 
98 . 18 A L J 1041 57 I.C 564 
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pose(0 or by the heads of the Mutts(J) of that class of satutya - 

sis, or selected by the ruling power from amongst the ckelas b p 0 ™£ ne 

of the deceased mohunt , but the burden of proof lies on the 

person who sets up his right to nominate the successor of a 0nu ' ,f - 
ntokunt alleging the Mutt in question as a subordinate gadi such right 
to his. {k) 

In some again, the office devolves on the senior chela of Semor 
the last mohunt. The particular usage is to be proved in 
each case. (/) According to the usage of some Mutts , either 
nomination by the late Mohunt, or election by neighbouring Nomination 

m 7 , r J o by late 

Mo hunts is necessary for the succession of a chela (jn) n^haui. 

In a contest at the election of th e Daloi, the head priest Procedure ot 
of the Madhub temple at Hajo in Kamrup, it is held that m °* 
not only the Burdeories whose names were m the list prepar- Kamru P 
ed for the purpose but also those whose names were not in 
the list can take part in the election It is also observed that 
the English common law of parliamentary elections should 
not be applied to regulate the election of temple trustees in 
India, though the principles which underlie that law may be 
invoked if they appear to the Court to he in conformity 
with the rules of justice, equity and good conscience, in) 

The right to the headship to the Mutts of West Coast Office de- 
generally depends on the length of time a person has been a fongest'tune 

sannyasm and not on the nomination by the ruling power a sann y astH 

nor on the selection by the disciples ( o ) 

There is, however, a distinction between the succession How success - 

or to be 

of a chela to the estate of his guru, and his succession to chosen 
the trusteeship of the property of a Mutt , of which the guru 
was the mohunt or Superior, and as such used to exercise 
authority over the congregation of Sannyasis. The success- 
or should be a person who must command respect of all the 
members of the establishment. Hence his qualification for 

(i) Lahar Pun v Pu ran, 37 A 298 42 I A 115 19 C W N 718 21 C L J 
499 29 M L J 75 17 Bom L R 475 29 I C 724 (Dasnami) 

(j) Ramdas v Baldevdasji, 39 B 1G8, *73 16 Bom LR 757 26 I C. 607 

(k) Jwala v Pir, 1930 P C 245 

(7) Greedharee v Nundokissore.il MIA 405 8 WR.PC 25 
(m) Madho v Kamta, 1 A 539 
(tt Raghunath v Jib>n,27 C WN 312 
( 0 ) Nar^yana v Ittuli, 39*1 C 1*93 
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becoming the head, should be evidenced either by the nomina* 
tion of the late mohunt, or by election by members of the 
fraternity of neighbouring mohunts of the some sect, or by 
both. The chela would be entitled if not disqualified. 

But the chela being the heir to his guru's personal 
property, neither nomination nor election can affect his right 
of succession. It may by usage devolve on the succeeding 
mohunt as the latter’s personal property , but it cannot 
devolve on the natural heirs of the deceased mohunt . (/) 

It is competent to an heir of the founder of a shrine, in 
whom the trusteeship has vested owing to the failure of the line 
of the original trustees, to create a new line of trustees. ( q ) 
Issue of marriage —In the Punjab “it is only as the result 
of a somewhat modern innovation that the practice of allow- 
ing a sannyasi to marry and have a family has come into 
existence.” But there must be very clear proof to show that 
by the simple process of marrying and having a family, the 
head of an endowed institution can convert the endowment 
into a semi-private establishment so as to enable the sons of 
the wedlock to occupy his office superseding the claims of 
his chela , either nominated by the mohunt himself or elected 
to that office by the brother-hood, (r) 

An ascetic being a mere life-tenant cannot alter the 
succession to the trust by an act of his own ( s ) 

8ub Sec ii— SUCCESSION TO PRIVATE ENDOWMENTS 
Succession of sebayet of private endowment.— The 
donor or founder and his descendants have the right to 
appoint the manager or sebayet ft) and to direct the mode of 
succession to the office of the sebayet. A person may 
appoint himself as the first sebayet and reserve to himself 
the power of appointing his successor which, however, is 
not exhausted after being exercised once but it entitles him 
to make repeated nominations ( u ) 

C p) Gosham Sheo v Shiatn, 50 A 485 1928 A 257, but see contra, Inder v 
Fateh, 1 L 540 59 I C 784 

(q) Gaunngi v Sudevi, 40 M 612 32 M L J 597 41 I C. 589, Baldeo v 
Gobinda, 36 A iGl, 1G5 . 12 A L J 179 23 I C 18 

(r) Sant v Ram, 6 1 C 643 41 P VV R 1910 

(s) Ramji v Lachhu, 7 C W N 145, 148 

(t) Sheo v Aya, 29 A G63 4 A L J 5G5 (u) fshri v Ram, 1930 A. 6?0 
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The donor of debutter property, without an express 
reservation of power cannot alter the order of succession con- 
trary to the terms of the deed ; (y) but m a subsequent case 
it has been held that the power of making any change m the 
Order of succession of Sebayets should be presumed to exist 
unless expressly given up , but after the death of the endower 
the rules of succession are unalterable by his successor, (w) 

If the deed of endowment is not forthcoming, or contains 
no such direction, the devolution of the trust depends upon 
the usages of such institution, if any. (x) In the absence of 
any evidence that there has been some usage, course of 
dealing or some circumstances to show a different mode of 
devolution, it passes to the heirs of the donor or founder 
where the Sebayetship has not been otherwise disposed of (y) 
and if it is not inconsistent with or opposed to the purpose, 
the founder had in view in establishing the worship, (e) 

A person may be appointed Sebayet with a power of 
appointing his successor : if he dies without exercising the 
power, the office reverts to the donor or his heirs, and so 
also when the succession dnected by him fails (n) 

It has been held, by applying the principles of law of 
succession laid down in Tagore v. Tagore , that a mode 
of succession of Sebayet t contrary to the ordinary law of 
succession, cannot be directed in the endowment and hence 
such direction, so far as the persons not in existence at the 
death of the testator are concerned, fails, and the Sebayetship 


O) Gaurikuman v Indra Kumar, 50 C 197 36 C W N 930 : 70 I.C 175 

1923 C 30 

(w) Sreepati e Krishna, 41 C L J 22, 27 82 I C 840 1925 C 442 

(x) Bhagaban. Ramanu] v Ram, 22 C 843 22 I A 94 , Ayiswaryanandaji v 
Sivaji, 49 M 1 16 49 ML.] 568 1936 M 84 

< y) Jagadindra v Hemanta, 32 C 129 31 I A 203 8 C W N 809 1 A.L.J 
585 7 Bom LR 785 , Sripati v Krishna, 41 C L J 22 82 I C 840 1925 

C 442 , Raj Krishna v Bipin, 40 C 251 17 CLJ 1891 18 1 C 961, 

Madhab v Sarat, 15 C WN 126 fi IC 26, Kunjamani v Nikunja, 20 
C W N 314 22 U L J 404 32 I C 823 , Hondasi v. Secretary, 5 C 328 , 
Gossami v Ramanlalji, 17 C 3 16 I A 137 , Ananda v Braja, 50 C 292 1 
C L J 356 74 I C 793 1923 C 142 , Sam Devi v Ram, 1916 L 373 

(z) Mohan v Gordhan, 35 A 283 40 I A 97 17 C L T 612 . 17 C W N 741 1 

Bom L R 606 19 I C 337 

(a) Peet i> Chutter, 13 W R. 396, Ran j it v Jagannath, 12 C 375, Jagannath 
v Ranjit, 25C. 3S4, Gopal v Kartick, 29 C 716, Sheoratan v Ram, 18 
A 227 , Asutosh v Benode, 34 C W,N 1-77, 181 
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of appoint- 
ment 
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reverts to the heirs of the founders. (3) But the same High 
Court in a judgment, delivered a few days before the afore- 
said decision m the case of Snpati v. Krishna (c) observes 
a contrary view, consonant to the Hindu feelings and sentU 
ments. In majority of such deeds of endowments some sort 
of devolution of Sebayetshtp otherwise than the ordinary 
rule of succession is usually prescribed. Mr. Justice Page dis- 
sented from their Lordships who decided the case of Sreepati 
Chatterjee, holding that it is opposed alike to principle and 
authority. One of the precedents cited by his Lordship was 
the case of Gossamee Sree Greedhareeje (d) decided by their 
Lordships of the Judicial Committee. But it seems their Lord- 
ships held a contrary view so far as this question is concerned. 
The Court of appeal from the decision of Mr. Justice Page 
(e) has very carefully confined its judgment to the facts of the 
case and did not express any opinion on the principle laid 
down in Sreepati v. Krishna (/) namely, the rule prohibiting 
a Hindu from creating a special line of succession unknown 
to Hindu law, does not apply to the case of the appointment 
of a sebayet of a family deity. In a later case the Calcutta 
High Court refrained from expressing any opinion on this 
rule; (g) but a Full Bench in its attempt to settle it has unsettl- 
ed various settled law. (h) 

A trusteeship with power to appoint a successor is an 
estate recognized by law, and the assignment of trusteeship 
by one becoming trustee by prescription, to a person entitled 
to be Sebayet according to the founder’s rule, — is valid by 
way of an exception to the general rule against transfer of 
trusteeship. (*) 

It is already observed, (/ ) that subsequent contribution to 
an existing endowment is to be deemed as an accretion. 
So the question is whether the subsequent contributor 


(b) Promotho » Anukul, 29 C W N. 17 40 C L J 564, upheld by F B See pose 
PP 919 927 

l v 4i C L J 22, 27 82 I C 840 , 1925 C 442 set aside by F B Setpp 9IC-027 
(d) See foot note (L) below (e) See foot note (/) below 
(f) 4 1 C L J 22 82 I C 840 1025 C 442 

Or) Asutosh V benode, 34 C W N 177,187 5»CLJ 80 1930 C 495 
(h) See post pp 919-927 J * 

(0 Annasami v Ramakrishna, 24 M 219 11MLI I 
0) See ante pp 881-882 29 
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can lay down an order of succession of Sebayets additional 
to the one already directed by the original founder, 
at least, with respect to the properties endowed by the later 
contributor. It may seem that foi proper and better manage- 
ment of the endowment, it is dcsnablc that there should be 
one order of devolution of Sebayets , instead of as many 
different lines of Sebayets as there were endowers from time 
to time, who contributed the original endowment subsequent 
to its creation. But in some cases the arrangement or 
direction of different or rather modified modes of devolution 
of the office may seem to be reasonable and convenient for the 
proper administration of the endowed property, particularly 
when additional properties are contributed by different persons 
at different times and situate at different places. 

In many instances of large private Hindu religious institu* 
tion it is found that the original founder of the endowment 
merely consecrated the deity, without making any provision 
for its habitation and for meeting the expenses of the worship 
of the deity, nor indicating any line of succession of Sebayets ; 
and it generally happens that a long time after it, some one 
who by law, or by express direction, becomes a Sebayet, 
makes endowment of property by a deed m which he lays 
down a different order of devolution with or without affecting 
the rights and privileges of Sebayets, if any, already existing. 
It seems unreasonable that the endowment shall be valid, 
but not the condition about devolution of Sebayets laid down 
in the deed. The Privy Council m a similar case of Gossamee 
Sree Greedhareejee v Rutnanlolljee , (k) has held that if the 
gift is taken by the Thakoor , or those who speak for him on 
earth and the condition insisted on, it must be observed. 

The Calcutta High Court, (/) m a case in which an 
attempt was made by a Sebayet who was not the original 
founder and who contributed to the original endowment, to 
alter the existing line of Sebayets of the family deity, has 
held, “that while it was open to Gopal Ckandra Seal , who 


with new 
order of 
succession 


Subsequent 
gift with 
direction of 
new devolu* 
tion , 


P C view , 
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(k) 16 I A 137, 147 17 C. 3, 22 

(t) Brojendra v. Lalit, 45 C.L.J 41, 53 . 1927 C. 262 appeal from 53 C. 251. 
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was Sebayet but not the founder of certain ancestral idols, to 
endow property for the use and benefit of the said idols, he 
could not in any way alter the line of Sebayets as laid down by 
the founder of the idols, nor affect m any way the dispositions 
created by the original founder.” His Lordship, Sir Charu 
Chandra Ghose Kt , in the above mentioned case, has very 
rightly laid down that any interference, by any person other 
than the founder, with the order of devolution of Sebayets hip 
is invalid. ( m) 

Mr. Justice Page has very clearly laid down the law on 
the subject namely, "apart from an usage or consensus of 
opinion among those interested in the worship of the idols in 
favour of such a course, a Sebayet is impotent of his own 
will and pleasure to alter the line of Sebayets laid down by 
the founder or by the common law, of India.” But the 
question is how and at what point of time "a consensus of 
opinion among those interested in the worship of the idols 
in favour of such a course” is to be taken into consideration. 
It seems that his Lo-dship by the words "those interested 
in the worship" meant, Sebayet*. The "consensus of opinion” 
is to be considered in rcgaid to the point of time when the 
subsequent endowment was made It was at that time, for the 
deity or those who speak for him on earth, to elect, i.e., either 
to accept the grant with the condition attached, or to refuse 
to accept it. Having accepted the gift, it is unreasonable to 
urge that the endowment is valid, but the condition as to new 
line of Sebayets is void. This is the proper view of the law 
as indicated by the Privy Council m the above mentioned 
case. 

But in a Division Bench of the same High Court, (*) in a 
Case in winch the sole Sebayet for the time being, though 
himself made additional gifts and accepted them for the 
deity, their Lordships accepted the observation of the trial 
judge, that "the donor, cannot be treated as having on behalf 


(m) This view re-affirmed by Rankin C J and C C. Ghose J in Asuto4h V. 

Benode, 34 C W N 177, 184 SI C L J 80 1930 c 495 
(h) Asutosh v Benode, 34 C.W N 177, 184 . 51 C L.J. 80 1 1930 C. 49$, 
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of the idol accepted by the new endowment with the conditions 
laid down by himself.” 

ft cannot be urged that the addition of properties to the 
existing endowment was not for the benefit of the idol. So 
the question left is whether the condition regarding the 
devolution of the Sebayetshtp which as m the present case, 
gives greater advantage to a particular branch of Sebayets , 
without affecting the rights of the other branch, is or is not 
for the benefit of the idol. So far as the deity is concerned, 
the condition must be admitted to be beneficial to the deity 
otherwise the gift of additional property dissociated from the 
condition will be void and the deity will be deprived of the 
benefit of these properties. The Sebayets , who trace their 
rights from the original founder lose nothing, but the other 
branch of the Sebayets get some greater advantage by 
subsequent gifts to the endowment and consequently the 
idol. 

A gift with a condition of devolution of Sebayets with 
respect to subsequent additions which does not bring in 
strangers in the line of Sebayets contrary to one laid down by 
Or traced from the original founder seems to be consistent 
with the views of the Hindus. 

' Sir George Claus Rankin who delivered the judgement m 
the above mentioned case, (0) stated that in law or in right 
reason, the plaintiff cannot claim any right in the additional 
property dedicated by the subsequent donor and at the same 
time repudiate the conditions attached by this donor to his 
gift. So the learned Chief Justice (Sir C. C Ghose J. agreeing) 
directed that all reference to the after-acquired property be 
expunged from the decree declaring the plaintiffs claim as 
Sebayet to the properties of the idol. 

Their Lordships did not, however, express any opinion 
whether the Sebayets who trace their descent from Kaltdas 
who made the subsequent additions with conditions attached, 
are bound by the acts of their predecessor or the property 
loses its debutter' character. 
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(0 34 C.W N. 177 at / 186 and 188 
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The reasonable conclusion consistent with Hindu feelings, 
therefore, that can be d.awn from the various decisions on 
the point, is that when a Sebayet , after the original founder, 
makes any gift to a deity with a condition directing a new 
mode of devolution of Sebayets but not bringing in strangers 
in line of Sebayets indicated by or traced from the original 
founder, the gift if accepted by the sole sebayet or sebayets for 
the time being will vest the property m the deity with the 
conditions. But these properties will be managed by those 
sebayets only who fall in the line indicated by the new donor. 
Just as one Sebayet during the course of his management or 
worship may perform it m a more lavish scale out of his own 
personal funds than the others, so the favoured branch 
of Sebayets may similarly perform the management and 
worship in a better standard than the other branch. 

Besides, as is indicated above, it is for the benefit of the 
deity that such endowment should be held valid, otherwise, 
one will be reluctant to make endowment of property to 
the already existing family deity. In large number of cases, 
at their consecration, the family deities did not possess any 
endowed property. The cost of worship of the deities were 
met by members of the family from their own pocket out of 
free will But in course of time, endowments are made from 
time to time by the heir or heirs of the original founder. 

Their Lordships, however, in the case of Asutosk v. Betiode 
have made it distinctly clear that the new line of Sebayets can- 
not be said to be trustees for the management of the property 
and for payment of the income to those who are the Sebayets 
under the original dedication. ( p ) 

In order to establish one's right to Sebayetship to a 
hereditary endowment it is not necessary to prove that he is 
one of the heirs of the founder himself , {$) it is sufficient 
if he is the heir of the holder o f the office, (r) 


(f) 34 C w N 177 at p 187 

(?) Kunjamani v Nikunja, 22 C L.J 404, 408 

(r) Panchanan v Surendra, 50 C.L J 382, 3 $6 . 1930 C 180 
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- A woman is not disqualified— from succeeding to a 
hereditary religious office on account of her sex, (/) for she 
can have the duties of such office performed by proxy. 

IB SEBAYETSHIP A PROPERTY 1 
Monohar v Bhupendra —A recent Full Bench of the 
Calcutta High Court ( u ) has held that a sebayet's interest 
in the endowment is a property and, therefore, on the applica- 
tion of the rule in Tagore's case, no mode of devolution 
of this office unknown or repugnant to the ordinary law 
of inheritance in Hindu law can be created. 

This decision, it is submitted with greatest deference, 
is incomplete and opposed to Hindu law as well as to 
general principles of law and will lead to anomalous 
consequences. 

Decision incomplete' — It is a matter of great regret 
that the important aspect of the case, namely, whether 
a mode of devolution of the sebayetship through the eldest 
member of the family, or in other words through some one 
of the heirs to the exclusion of the other heirs, is unknown 
or repugnant to Hindu law, has been merely answered in the 
affirmative without assigning any reason, although the answers 
to the questions referred to the Full Bench hinge on it. There 
are clear provisions in Hindu law allowing such devolution, 
particularly in Bengal and Mithila schools. In explaining 
the passage of Dayabhaga referred to below, ( v ) Raghunan- 
dana lays down . 

*rnm' 4- ftHTOPf *rrc. 1 farcn far wwrmr- 

*snfir * fam. tj:, *r* *rrn *-far wrrf»rfcr ffamnrgTTrmw 

far it *^5*rr* wfafcT 

ffarrgrww. iyv) 

“Place for sacrifice (or for worship) is not to be mutually 
partitioned is the idea ; (nor) the deity (image) as also 

(t) Annaya v Ammakka, 41 M 886 F B 35 M L J 196 47 I.C 341, Maha- 
maya r Handas, 42 C 455 » 475 20 c L J 183 27 I C 4C0 (Kalighat 
temple), Raia Rajeswan v Subramima, 40 M. 105 30 M L J 222 32 
1 C 975, Pankajammal v Secretary, 40 Si 1108, Meenakshi v, Soma- 
sundaram, 44 M 205 39 M L J 403 59 I C 464 

(u) judgment is not reported at the date when this is printed 

(v) See foot note {1) below 

(w) See Dayabhaga, editedjby Bharat Chmdn Siromom with six Commen- 
taries with the consent of Prosonna Coomar Tagore page 218, Ed, 18O3. 
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the Salgrama is to be partitioned. Then to whom it *be- 
longs ? It cannot be said to belong to all in turns of month* 
as it then falls into the category of divisible things. It, 
belongs to the eldest on the dictum that best of all things (is 
his) ; but the sale proceed (of salgrama by those whose) 
vocation, is to sell ( salgrama ), is to be divided on the import 
of the Mitakshara.'’ (4r) 

So also Harita who has been quoted in the Vivada* 
Ratuakara, (y) ordains; “when a division takes place, a bull 
from a herd of kine, and a single chattel, or the best 
(portion) and the Deity , and the house, should be given to 
the eldest ; * * • . " 

So the devolution of the right to the office of sebayet 
through the eldest member of the family is neither 
unknown nor repugnant to Hindu law ; on the other 
hand, Raghunandana whose authority in Bengal is next to 
Jimutabahana, (s) and the Smnti-kar, Harita impliedly 
direct that the devolution of the office of the manager of 
the deity should be through the eldest co-parcener 

Opposed to texts —The Mitakshara does not mention 
the right of sebayet as property. Where it discusses about 
things that are exempted from partition, it quotes (a) Manu 
which runs thus : “A dress, a vehicle, ornaments, cooked 
food, water, and female (slave 1 *), property destined for pious 
uses or sacrifices and a pasture-ground, they declare to be 
indivisible" ( b) 

( x ) Mit I, IV, 1 8— with reference to Indivisible properties, the Mitakshara 
says that the horse which the father used to ride »s to be disposed of as' 
directed in regard to his clothes "If the horses or the like be numer- 
ous, they must be distributed among the co-heirs who live by the sale of 
them *’ From this an analogy has been drawn by Raghunandana regarding 
the sale ot Salgrantas by those who live by the sale of them and the 
division of such sale-proceeds 

Salgramas and Banal ingas are not consecrated 

(y) See Translation by Babu (subsequently Justice^ Digambar Chattopa- 
dhyaya, and the author / n, Ed 1899 , the Italics are not in the original 

(») See ante fp 37-38,620 
a) Mitakshara, Ch I, Sec IV 16,23-24 

1 f>) Manu, Ch. IX, 219, translation by G Buhler, Sacred Books of the East, 
Vol XXV, Ed i 885 page 379 
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Gautama , (c) Yisnu id) and Katyayana (e) like lVfamj 
hold that the property set apart for pious purposes or for 
sacrifices are impartible things. 

Brihaspati, however, says that "property obtained for 
pious purpose shall be divided in equal shares/' (f) This 
seems to refer to property which a member or the members 
of the family obtained by performing a sacrifice or the like, 
that is, the gift or grant that was made was to him or to them 
personally 

The Vtramitrodaya also holds that "religious fund and 
charitable works * * • to be not liable to partition.” (g ) 

The Dayabhaga deals with the question of proprietary 
right, partition and partible and impartible properties at 
great length, but no where mentions the right of a sebayet as 
a property. The Dayabhaga quotes Vyasa, who says, that 
place of sacrifice shall not be partitioned ( [h ) Jimutavahana 
explains it to mean "the spot, where sacrifices are performed ; 
or else an idol.” (i) As an idol cannot be partitioned, 
everything belonging to the idol is also indivisible. 

It follows, therefore, that the image with all its belong- 
ings is to be managed by a single person, that is, to 
the exclusion of other heirs of the founder, so that it may 
be preserved for ever. This is the true Hindu view. From 
what is stated above( 2 ) it appears that it was never contempla- 
ted to be held by all m turns 

Opposed to general principles of law — The result of the 
Full Bench decision, therefore, is that in an absolute gift 
in favour of a deity with a direction as to the mode of 
devolution of sebayetsJnp , there accrues a sort of proprietary 


(c) Gautama "46 Water, (property destined for) pious uses or sacrifices, 
and prepared food shall not be divided ”,'Ch XXVIII. 46, translation by 
G Bilhler, Sacred Books of the East'Vol d 


(1 d ) Vishnu, 18, 44 

(e) Set Vivada-Ratnakara, / 30, author’s translation. 

(f) Brihaspati, XXV, 81, see page 3*2, translation by Julius 
Books of the East, Vol XXXril, Ed. (1889) 


Jully, Sacred 


(/) See author’s translation page 249 
{A) Dayabhaga, Ch VI, Sec* 2, Cl 25 
H, L r — 1 16, 


CO W, Cl 25 
(a) Set feet nett (x) above. 
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right of the sebayet also. So the endowment will become partly 
^ debutter and partly secular , the proprietary rights of the 
deity and sebayet being indefinite, co-extensive and indivisible 
(as the founder never willingly gives any interest definitely 
to the sebayet ) will become a secular property charged with 
the performance of the worship. 

It cannot be urged that an absolute gift to a deity is 
only possible where the gift is made absolutely to the deity 
without indicating the order of devolution of sebayets , as 
there must be a sebayet for the management of the endow- 
ment and the so called proprietary right will then, accor- 
ding to the Full Bench, automatically grow and attach 
to the office. 

Moreover if this proprietary right of a sebayet is held to 
stand independently of the debutter property, then the 
significance of the word property will be too wide, not 
recognized m civil law. A right qua right unattached to 
any material thing is not property , unless the immaterial things 
fall within the category of incorporeal properties which are 
the products of human skill and labour such as copy right, 
patent right, the right to good-will or the like. 

It is, therefore, a right to the management of the endow- 
ment just as an ordinary manager of an estate has m 
the estate he manages. One has as much proprietary interest 
in the estate of the deity as the other has in the estate of a 
human being. 

The right of disposal by a sebayet of a certain class 
of offerings is not even his property. Whatever is offered to 
the deity is god’s property including cash and jewels or fruits 
and eatables , but the latter kind of property being by nature 
perishable is distributed m the usual course after worship 
among those present or enjoyed by the sebayet and his 
family. These are called prosad or broken-food left by the 
deity and partaken of by the devotees with great reverence. 
The right to appropriate these offerings cannot be called his 
proprietary right as the same may be claimed by all the 
members of the family other than the sebayet who have got 
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a right to enjoy them however small the quantity may be. 

Appropriation of the endowed property or the income 
thereof without the same being applied for the purposes of 
the institution is a breach of trust, although it may be largely 
practised by the sebayets generally. The use of the offerings 
left after the worship or the misappropriation indicated 
above cannot convert it into a proprietary interest. 

It cannot be said that though this right of a sebayet is a 
property , it is to be so deemed only in a restricted sense, 
that is, for the purpose of determining its mode of devolu- 
tion only and no other incidents of property will be attached 
to it. If it is once interpreted by a Court to be a property , 
all the elements of property, so far as its nature permits, 
must be present in it and, consequently, it will be divisible 
among co -sebayets and alienable. Neither of these is allowed 
by law and various decisions of the Privy Council and those 
of the High Courts, on these questions, therefore, must 
after the Full Bench decision be treated as wrong 

Then, again, if, in such an absolute gif t to a deity, there 
accrues a right in the manager, why Will not a similar proprie- 
tary. right grow in the guardian of an infant to whom an 
absolute gift of any property is made and accepted by the 
guardian ? 

It is a well known fact that all the members of the family of 
the founder, male or female, besides the sebayet , are entitled to 
worship as a matter of right and they according to the Privy 
Council are necessary parties in a litigation m which the con- 
venience or inconvenience of performing the worship is involv- 
ed. (J) Moreover they have a right to prevent the endowment 
being destroyed by the sebayet . If the sebayet' s interest 
in the endowment be held to be property then every member 
of the family other than the sebayet may legitimately claim 
a similar right. 

Opposed to case law. — The appointment of a sebayet by 
a Will, made by a deceased holder of the office, is not dispo- 
sition of property , as he cannot dispose of the property of 


{/) Pramatha v Pradyumna, see foot note (?) below 
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the endowment, nor is it a valid disposition of the office as it 
is not property within the meaning of the definition of “Will” 
given in the Indian Succession Act, and therefore such a will 
cannot be admitted to probate, (h) 

The property endowed absolutely to the deity or to any 
public institution becomes the property of the god (/) or the 
institution and possessed by it as a juridical person, the 
founder’s rights in the property being completely transferred 
to and Vested in it. The sebayet or the Mohunt is merely a 
manager of the endowment. This is so held in innumerable 
cases by the Privy Council (tti) and the High Courts (ft) and 
only a few are referred here. 

In the old case of the Elder widow of Raja Chutter Seitt i 
(i o ) it has been held “ Debutter lands are not hereditable 
property , the management of them, alone for religious pur- 
pose, devolves on the heirs of the person who made the 
endowment” The Pi ivy Council has held a sebayet to be a 
“manager” or a “trustee” (/>) or a “guardian”. ( q ) In the case 
of Vidya Varuthi (r) in which the dispute was with respect 
to a public endowment, the Privy Council observed that the 
head of the Mutt holds the property for the idol or the 
institution as manager with certain beneficial interests regu- 
lated by custom and usage, btit in no case the property 
Was conveyed to or vested in hint He is also held to be no 
better than the manager of an infant's estate (j) 


(k) Chaitanya v Dayal, 32 C 1083, Jib Lai v Jaga, 16 C W N 789 

16 I C 453 , Jagadindra v Madhusudan, 30 C L J 307 27 I C 34, Pro- 
sonna v Ram, 17 C L J 66, Parsama v, Han, 17 C L J 65 16 I C. 5 38 

( l ) Set ante pp, 865,872 

(m) Vidya Varuthi v Balu2,ami, 48 1 A 302, 315 26 C W N 537 547,550, 
Pramatha v Pradyutfina, 52 C 809 33 C W N 25, 33, 35 

(n) Bhuban v Narendra, 35I WN 478 , Babajirao v Luxmandas, 28 B 215. 

(a) 1 Sel Rep 239 x Mac Sel Rep 180 

(p) Shibessoufee v Mothoora, 13 MIA 270, 13 W R PC 18 , Ramanathair 

v Murugappa, 29 M 283 33 I A 139 10 CWN 825 4 CLJ 189 16 

M L J 265 3 A L J 707 8 Bom L R 498 , Ram Prokesh v Anand, 4 

3 C i 14 A LJ 021 x8 Bom LR 490 33 IC 583, Aruna Chellam 

v, Venkata, 43 M 253 , 46 I A 204 24 C W N 249 37 M L J 460 17 

A L J. 109, Basudeo v Jugal Kishwar, 22 CWN 841:28 C.L J 

476 * 35 MLJ 5 16 ALJ 601 20 Bom LR 1688 

(q) Pramatha v Pradyumna, 52 C 809 52 I A 245 30 CWN 25 41 

CLJ 551 23 ALJ 537 27 Bom LR J064 49 MLJ 301 1935 PC. 

139 87 IC 305 

( r ) 44 M 831 48 I A 302 41 MLJ 346 26 C W N. 537 1 24 Bom L.R, 

629 20 A L J 497 65 I C 161 

(s) Shibessouree v Mothoora, supra 
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Opposed to legislation.— For the purposes* of Section id 
of the Limitation Act, the sebayet t by the new amendment, (/) 
is to be deemed as a trustee. 

Privy Council decision on this endowment is sha- 
ken, — It is very significant that the Privy Council has, in 
connection with this very endowment, removed a sebayet from 
the office for committing breach of trust, (u) It was because 
the sebayet held an office and committed a breach of trust, the 
Court removed him from the office inspite of the fact that 
the Privy Council' in that very case also held that the 
sebayet had some interest in the endowment. Had it been 
his property , the Court could not have deprived a person of his 
property for breach of trust Committed with respect to his own 
property, inasmuch as a result of the Full Bench decision, 
he and the deity must be treated as co*owners of the endow* 
ment. 

Strange consequence.— If this right be a property^ a 
sebayet who gives up Hindu religion and embraces any other 
religious faith, shall still be able to cling to the office, as 
under Act XXI of 1850, no person, on account of change 
of religion, can be deprived of his property. 

Tagore Case, (t/)— The Privy Council in this case explain* 
ed the ordinary laxv of inheritance to property only and this 
view is re-affirmed by the same Board. ( w ) The Privy 
Council in the Tagore ca^e never meant to lay down a general 
proposition that there is only one order of succession and any 
rule that deviates from it is unknown or repugnant, to 
Hiiidu law. The Board was fully cognizant of the rules of 
succession to impartible estate, stridhana property, public 
charitable or religious endowment etc. 

Old case-law — It was, held (x) that an idol was a 

(t) Act I of 1929, Sec 2 

(u) See ante pp 899 , Peary v Monohar, 48 C 1019 4SI A 258 26 C W N 

133 34 C L J 85:41 MLJ 68 23 Bom LR 913 1 ALJ 773 62 J C. 

7 <5 1922 PC 235. 

(«0 I A Sup 47 18 WR 359 

( w ) Rajendra v Raghubans, 40 A 47° 4S I A 134, 141 28 C L J 45 6 

(x) Dwarkanath v. Jnnobee, 4 W R 79 , Subba Raya Gurukal v Chellappa, 

4 M 315, Nagiah v Mutha, 11 ML,] 215,222 
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property for the purpose of giving jurisdiction to the Court 
in dispute? relating to it, but the view has subsequently been, 
in effect, negatived. The Allahabad High Court (y) distini 
guished the old cases. The Privy Council { 3 ) has held .* 
“As regards the property the manager is in the position of 
a trustee. But as regards the service of the temple and the 
duties that appertain to it, he is rather in the position of the 
holder of an office or dignity which may have been originally 
conferred on a single individual, but which, in course of time,., 
has become vested by descent in more than one person.” 

In the various cases relating to absolutely dedicated 
endowments their Lordships referred to the Sebayet’s privi- 
lege with respect to the endowment as “interest" or “right” 
and not “property," and they did so intentionally, to avoid 
various anomalous consequences, some of which are indica- 
ted above. 

Ghansambanda V. Velu (a)— The only question' for 
decision before the Privy Council in this case was a question 
of limitation. It was urged on behalf of the party wanting 
to avoid limitation that each successive sebayet or the holder 
of a hereditary office was to be deemed to hold a successive 
life estate, deriving his right by appointment from the founder. 
The Privy Council relying on its rule in Tagore 
case negatived this contention and held that no new rule 
of devolution, contrary to the ordinary mode of succes- 
sion is allowed in a hereditary office. The Privy Council in,, 
this case dealt with the case of a hereditary office and the 
decision is perfectly sound. One cannot create successive life 
estates in a hereditary office , 1. e., one cannot be permitted to 
say that it is both hereditary and successive life-estate, a 
contradiction in terms. 

Neither in this case nor in the Tagore case, the Privy 
Council ever laid down that the succession to the office of 


( y ) Sri Raman I alji v Sri Gopal, 19 A 42b, Page 432-433 
(t) Ramanathan v Murugappa, 29 M. 283 33 I A ^9 on appeal from »7 
M 193 

(a) 23 M. 171 27 I A 69 4 C W N 329 10 M.L J 29 2 Bom. L.R. 597 
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sebaytt through some one of the heirs to the exclusion of the 
other heirs of the founder, is unknown or repugnant to 
'Hindu Jaw Nor can such a devolution of the office be called 
heriditary inasmuch as it does not devolve on all the heirs. 

Bnb-Sec iit-SUOOESSION TO OFFIOE OF OtTRU 
'Succession to the office of guru —In every Hindu family 
'there is a Guru who is generally a Brahmin ( b ) and who is 
to impart religious teaching as the preceptor of the Veda to 
Its members for their salvation. This office may be held by 
a person who belongs to other castes but he must not belong 
to a caste lower than that of the disciple, (c) Each member 
of a family gets his or her initiation in religious teaching 
individually from the Guru for which no fee is fixed , but 
the disciple pays voluntarily some fee or pronami as it is 
called, and makes presents also according to his or her ability. 
Whatever may be the social status or pecuniary position, a 
disciple pays some fee and presents, not only at the time of 
receiving initiation but on various occasions so long as the 
disciple lives. 

The Guru may be selected by the disciple himself but it 
has become a universal practice to confine the right to the 
office of a Guru to a particular family and the office devolves 
from the Guru to his male heirs in succession even through 
a female line. This practice is so rigidly adhered to that in 
many cases a Guru happens to be absolutely devoid of any 
education or may even be an infant. But an infant, old, a 
lame and an invalid person are expressly forbidden for the 
office. ( d ) 

Women are generally excluded from this office But they 
are not ineligible for the office, particularly the mother, (e) 

In case of there being more male heirs than one, different 
families of disciples are allotted to different heirs m a partition 


(i) See Narada-panchratra , see p 88 ante 
(0 Set Narada-panchratra 

[d) See Kulachuramani 

(e) St* Yagini-tantra and Batsampayann Sanghita, 
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among them and each becomes the Guru of the families 
so allotted to him. 

The office of a Guru being, as stated above, generally 
hereditary, a Sudra disciple, who it is stated to have no 
gotra , of their own, is known by the name of the gotra , of 
his Brahmin Guru. (/) This explanation cannot possibly be 
correct, inasmuch as the gotra of a non-Brahmm will then from 
time to time vary when a family of Guru becomes extinct 
and a new Guru of a different gotra is selected. Besides 
the office may devolve on the death of the Guru to his 
daughter's son whose gotra must be diffeient from that of 
the deceased and consequently the gotra of the disciple may 
accordingly undergo a change 

In case of the death of the Guru his male heir is looked 
upon as the Guru , although a particular disciple did not 
get his religious instructions from him. 

This right to hold such office and of imparting upadesatn 
and receiving emoluments is a right enforceable m a Court of 
law although no fixed emoluments are attached to the 
office, (g) 

The succession to such office may be by nomination of the 
last holder and in case of lapse it may be by election by the 
members of the Guru's family. (//) 

Snb-Sec iv- ACCELERATION OP SUCCESSION 

A person by adopting the religious order and giving up 
the life of a house-holder according to proper religious 
rites (/) becomes civilly dead and accelerates the succession 
of the person standing next in order of succession after him. 
A widow can extinguish her life-estate by surrendering the 
whole estate in favour of all the reversioners. Similarly a 
mohunt or a sebayet can extinguish his estate so as to acce- 
lerate the succession of the person standing next m order after 
him. But in all these cases the acceleration must be of the 
whole estate and the extinction of the holder’s right with 


( f) Ante, pp. 88-89 ante 

1?) Maniclcavachaga v Puramasivan, 33 C W N 382 P. C 
(h) Ibid 

(0 Fpr adoption of religious order set ante pp 852-854 
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respect to the property or office must be complete with 
respect to the entire estate. 

Just as a person can give up the life of a house-holder 
and adopt the life of a Sannyastn and thereby accelerate the 
succession, so also a Sannyastn by again adopting the life 
of a house-holder accelerates the succession to the property 
and office he held as a Sannyasin of the person who stands 
next in the order of succession. 

A sebayet, threrefore, can transfer his rights to a co- 
sebayet or to one who is next in the turn of succession, ( ;) so 
that the succession may be deemed to be accelerated. But 
the transfer must be in favour of all the <ebayets. (k) 

Sec. 12— PARTITION 

Of property or office of head of a Mutt —The office of 
the head of a mutt or its property cannot be subject of 
partition. (/) Without determining the point, their Lord- 
ships of the Judicial Committee observd that the essence 
of the law governing the Mutts lies in the following of custom 
or usage , pnma facte such separation would be improper, 
unless there are special circumstances justifying it ( m ) Their 
Lordships further explained their own decision in Sethuram - 
aswamtar, referred to above, as a case in which the office 
was hereditary, the mohunt being a member of an undivided 
family, and held to be enjoyed by the office-holder without 
partition with the other members of the family. 

Partition of office of sebayet of family deity.-— The 
office of a sebayet is not divisible where there are more sebayets 
or trustees than one, inasmuch as they hold as joint-tenants. 
( n ) But if they have a pecuniary interest such as a right 


( j) Gins v Upendra, 35 C W N 768, 772 , Radharam v Dayal, 33 C L.J 141 
Mancharam v Pranshankar, 6 B 298 

f k) See Gins v Upendra, supra , Narayana v Ranga, 15 M 183 2 M. 

LJ 19 

(l) Sethuramaswamiar v Merloswamiar, 41 M 296 45 I A l 22 OWN 
457 27 C L J 231 , Gobinda v Ram, 52 C 748 29 C W.N. 931 89 I C 
804 1925 C 1107, reversed by PC see below 

(m) Ram Charan v Gobinda, 56 C 894 33 C W N 346,351 1929 PC 65, 

reversing Gobinda n Ram, suva 

(n) Raman v, Gopal, 19 A 428 17 A W N 103. 

H L-117 
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to the votive offerings, then they may come to a quasi * 
partition, that is, to an arrangement whereby each of the sebayet 
may, by turns, become the sole manager for a definite term. 
(0) But by custom (p) or by terms of family arrangement (q) 
worship by turns, as well as delegation of a turn by one to 
another c osebayet is valid. 

The senior member of a Mitakshara joint family is entitled 
to exercise the right of management of the endowment until 
partition ; the other members cannot claim to exercise the 
right by rotation, (r) 

Partition of britti or fees paid by jajmans —The right 

to receive Brit or Brit Jajmam {s) or Brit Mahabramatn (/) 
or fee or emolument from a class of Jajvtan is a property 
and hence heritable and divisible. 

Partition of Jajmanka —The Japnanka and other books 
of the Pandas are capable of partition (*) 

Partition of idols — Wheic thcic arc several idols, the par- 
tition of them and even sale of them, among sebayets may 
be valid by custom though it is generally prohibited ( v ) 


(fl) Rim® Taruck, 19 W K 28, Limbi® Rimi, 13 B 548 Mitti ® Nirun- 
j in 22 W R 4 17 

Mahamiya ® Hindas, 42 C 455 C L J 183 19CWN 208 27 I C 
400, Khetter® Ilin, 17 C 557 ' 

C?) Rammathan ® Murugjppa, 29 M 281 31 I A 139 10CWN 82c 4 
,. L t L J I 8 * 16 M I j 2& 5 3ALJ 707 8 Bom LR 4 c8 
y\ Thmdivarayi® Shiinmugim, 32 M 167 19 M I J 59 

' ,ndcr ® Ch » nnu /, 45 A 445 1923 A 350, Lokya v Sulli, 43 A 
- Nanyanl ® ChulUn. 15 C L J 376 , Ghelabhai v H ugowan, 36 B 
94 J2 IL 928 13 Bom LR H71 6 ' J 

(t) Gaya Dm ® Gur, 1929 O 257 

(u) Rajnni v Gomti, 7 P 820 1028 P 466 

(v) Khetter ® Han, 17 C 557 



CHAPTER XV. 

IMPARTIBLE ESTATES. 

Sec- 1— 0BXQ-I2TAL TESTS 

? i «ifsr 3 wimr f*w*i nvm: i 

w^[ * fare cprr 11 «nr, <, i 

1. Or the eldest brother alone may take the paternal 
wealth in its entirety ; and the others may live under him, as 
they lived under their father.— Manu, 9, 105, 

^ I ssweftg errHT’rt 1 

*1 «*f wr^ sfat ^v*Tcft ®?f n'vft 11 *15 <f, w 1 

2. As between sons born of wives equal in class, there 
being no ground for distinction, there can be no seniority 
in right of the mother ; but the seniority is ordained to be 
according to birth — Manu, g, 125. 

Sec- 2-&XST0BY OF IMPABTIBLE ESTATES 

Origin of impartible estates. -There are many valu- 
able estates consisting of large tracts of land, the succession 
to which is not governed by the ordinary law of inheritance, 
prevalent in the locality, but is regulated by the custom o 1 
primogeniture, according to which they are descendible to, 
and held by a single member of the family at a time, th? 
other members being entitled to maintenance only. 

These impartible estates appear to have originated m 
three different ways namely 

(x) Most of them appear to have originally been Rajes 
or principalities, or territories of independent chiefs of feu- 
datories exercising powers of an autocrat, who have gradually 
been in course of time reduced by the paramount power, to 
the position of ordinary Zemindars. But there is no pre- 
sumption that all Zemindaries are necessarily impartible, (a) 

( i ) In some of them, a share of the rents and profits of 
the laaded property formed the emoluments of public here- 
ditary offices which could be held by only a single member of 
the family and so was descendible to a single heir by primo- 
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geniture. The Crown has power to grant or to transfer 
lands, and by its grant, or on the transfer to limit, in any 
way it pleases, the descent of such lands, but a subject can- 
not. o no such right in a estate can now be created by a 
private individual ( [b ) 

(3^ While the rest appear to have owed their origin to 
family arrangements followed up in practice for many genera- 
tions, whereby it was originally agreed that the family 
property should be impartible and be held and managed for 
the benefit of the whole family, by a single member at a 
time, in a certain order of succession, the other members 
being entitled to maintenance only without any power of 
interference with the management. ( c ) But where a custom 
had originated in a family for certain reasons, the custom 
does not cease to exist because the reasons are non-exis- 
tent. ( d ) 

According to the ancient law of the country, the ruling 
power was entitled to a certain share of the produce yielded 
by every bigha of cultivated land , for the purpose of con- 
venience in collecting the same, the country was divided into 
a large number of fiscal districts, each of which was under 
the charge of an officer of government, whose principal duty 
was, to collect the king’s share of the produce or the land- 
revenue or the land-tax, as well as other taxes levied on 
tradesmen and the like. Like other occupations in India, 
the office of the tax-collectors became hereditary, and their 
remuneration consisted of a certain percentage of the net 
collections made by them. In course of time, the value of 
the king’s share of the produce collected in each of the fiscal 
districts became well-known, and these revenue-officers were 
required to pay a certain amount of money, being the ap- 
proximate value of the king’s share after deducting therefrom 


( 0 ) R ijendra Baghubms 40 A 470,480 45 I A 134 2iCWN 101128 
CLJ 456 20 Bom LR 10715 48 I C 213 , re-affirmed in Shiva ProSad 
v Pray ig, 56 C L J 92, 1 10 30 C W N 1046 
(C) Text No 1 , Rao Kibhore v Gahenabai, 15 N L R 176 (PC) 34 C W N. 

60!, 609 17 A L J 1077 22 Bom L R 107 37 M L J 562 53 I C 630 
(d) Narendra v Nagendro, 50 CLJ 2S7 . 1929 C 577 , Rao Kishore v. 
Gehenabai, ante , 
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the collection charges and their own remuneration , which 
amount was liable to variation owing to circumstances justi- 
fying an increase or diminution thereof, and was fixed upon 
an estimate of the aggregate of the rents payable by the 
ryots or tenants, of which, after deducting the expenses of 
collection, ten-elevenths were usually considered as the right 
of the Government, and remaining one-eleventh as the remu- 
neration of the Malguzar or Revenue-Collector. 

Regulations affecting impartible estates —By the Per- Effect of 
manent Settlement of 1793, these hereditary tax-collectors SettleS 
in Bengal, Behar and Orissa or Midnapur, were converted 
into proprietors of the fiscal districts or Pergunahs , m other 
words, the British Administration transferred its right to the 
king's share of the produce of the lands in the fiscal districts, 
to the hereditary tax-collectors generally known by the name 
of Zemindars in Bengal, subject to the condition of paying 
to the Government a certain amount of annual land-revenue 
declared fixed and unalterable for ever 

According to a custom originating 111 considerations of Changed its 
financial convenience, these herediatry offices were impartible chdrdCter 
and descendible by primogeniture to the eldest sons of the 
holders thereof, after their death. But their character was 
changed by the Permanent Settlement, and they were con- 
verted from offices into tenures in land. 

While concluding the Permanent Settlement with the & descent 
Zemindars, and thereby conferring proprietory right on them 
in respect of lands settled with them in perpetuity, the 
British Administration thought it desirable to take away the 
character of impartibility of their original status in relation 
to the lands, of which they had been Malguzarsor tax-gather- 
ers only, and not proprietors. 

In order that there might not be any doubt on the sub- Regulation 
ject, Regulation XI of 1793 A. D, was passed, which refers to x ‘ of I798, 
the previous custom of impartibility, and declares that, not- 
withstanding the same, these newly formed estates shall be 
descendible like other descriptions of property, to all the 
heirs of the deceased proprietor, according to the Hindu or 
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Mahomedan law of inheritance, and shall be liable to parti- 
tion when devolving on two or mote heirs, (e) 

Subsequently in the year 1800 A. D., an execution to the 
above rule was declared by Regulation X of that year, the 
Preamble of which runs as follows, — “By Regulation XI of 
1793, the estates of proprietors of land dying intestate are 
declared liable to be divided among heirs of the deceased* 
agreeably to the Hindu or Mahomedan laws. A custom, 
however, having been found to prevail m the Jungle Mehals of 
Midnapur and other districts, by which the succession to 
landed estates invariably devolves to a single heir without 
the division of the property, and this custom having been 
long established, and being founded in certain circumstances 
of local convenience which still exist, the Governor-General 
in Council has enacted the following rule, to be in force in 
the provinces of Bengal, Behar and Orissa, from the date of 
its promulgation ” 

The rule enacted is, that the Regulation XI of 1793 shall 
not be considered to supersede or affect any established usage 
obtaining in the said places, by which succession to landed 
estates has been considered to devolve to a single heir, to 
the exclusion of other heirs of the deceased and in the 
Mehals in question the local custom shall be continued in 
full force and the Courts of Justice be guided by it in the de- 
cision of all claims to the inheritance of the estates. (/) 

Similar in effect is Regulation XI of 1816 which declared 
that certain tributary estates m the district of Cuttack shall 
not be subject to partition according to the Hindu law, but 
shall descend entire and undivided to a single heir according 
to local and family usage. 

It cannot be created —In Palani Animal v. Muthuvin - 
katachala (g) it is laid down that an impartible estate descend- 
ing according to a rule of lineal primogeniture with rights of 
maintenance and other pivileges for the junior members can- 


(e) Narendra v Nagendta, 50 C L J 267 1929 C, 577 
(/ ) See Bhuiya, v Akbhoy, 13 C L J 305 
C^39C.WN 846, 851 PC, 
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not be established in modern times. Impartible Zemindari is 
the creature of custom, (h) 

Distinction of Rajes from Zemindaries.-It should be 
observed that it is difficult now to distinguish between the 
different Impartible estates as described above, more especially 
between the principalities and the Zemindanes, by reason pf 
the holders of the latter, who are titular Rajas or Maharajas 
having assumed the insignia of royalty. There may be a custom 
of descent according to the law of primogeniture although 
the estate may not be what is technically called a Raj. (i) 

But still there are good grounds for considering that 
the impartible estates in the Jharkhand or Jungle Mehals of 
Chota-Nagpore and the neighbouring districts, and the 
Killajat,(;) Gurjat and the Dompara (k) states of Orissa, 
were originally principalities or small states or territories 
of independent chiefs and feudatories, who are real Rajas, 
and at one time used to exercise the powers of an autocrat 
within their respective dominions , some of them are still 
permitted to enjoy their former powers in certain matters, 
such as the Raja of Singbhum. 

In the Jungle Mehals there is a custom, according to 
which the Raja’s sons have different titles in the order of 
their seniority , the eldest son is called the Jubaraj, the 
second Hefom, the third Bara-T/iakur, the fourth, Kumar 
or Cowar, the fifth Musib, and the rest Babu — a term which 
is now the uual compellation in Bengali for respectable men. 

The holders of these estates follow the practice of 
teal Rctj&s or kings in a few matters ; for instance, the Raja 
is not subj j ct to the rule of impurity or mourning even on 
the death of his parents, (/) nor has he to perform the 
sr&ddha and the like religious cermony, which it is the duty 
of the Hekim, or a priest appointed in that behalf, to do. 

Seo 3— EVIDENCE 07 IMPABTIBILITY 

Onus as to impartibility.— The onus lies on the party 
who alleges the existence of a custom different from the 

(A) Rajkumar Babu v Janki, (MaharamJ, 24 C W N 857 P C 

(t) Bhutya v Akshoy 13 C LJ 305 

(j) Madnusudan v Kesto 8 P.932 1930 P 137 

(A) Amarendra v Banamali, io,P 1 1930 P 417 (l) Manu V 95, 97 
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ordinary law of inheritance, according to which the estate 
is to be held by a single member, and, as such, is not liable 
to partition ; ( m ) or it must be proved by him that it is from 
its nature impartible and descendible to a single person, (ft) 
It must be proved that the custom of impartibihty existed 
before the family acquired the property, (t?) An impartible 
estate is a creature of custom, (p) and the custom should be 
proved to be ancient and invariable (< q ) by clear and unam- 
biguous evidence, (V) and it depends on the facts of each 
case. (/) 

There is no presumption that all extensive Zemindaries 
are impartible (/) 

The grant of property to the holder of an office without 
stating that it was given for the maintenance of the office or 
to the grantee as such holder, the grant will be deemed to 
be a personal grant and will be ordinary partible property, (») 

An impartible Zemindary of Nimar had a service attached 
to it which by lapse of time became merely fictitious. The 
release of these fictitious service by the crown did not render 
the estate partible. ( v ) 

The Zemindary of Hunsapur or the Hutzva Raja was, 
like similar extensive Zemindaries, impartible and descen- 
dible to the eldest male heir, for many generations before the 
Company’s accession to the Dewany, when in consequence of 
the refusal of the holder thereof, to acknowledge the quasi - 
sovereign rights of the Company, he was driven to the jungles 


[m) Martand v Malhar, 515 C 403 P C 24 N L R 25 32 C W N 621 47 
CLJ 150, Merangi, Zemindar of v Sri Raja, 18 I A 45 14 M. 237011 
appeal from 11 M 380 , Malhkarjuno, v Durga 13 M 406 17 1 A 134 * 
Sarjabai v Gangram 1930 N 35 

(n) Narasimha v Parthasarathy 37 M 199 41 I A Si 315 16 Bom L R 328 
(oj Palam v Muthuvenkatachala, 29 C W N 846,85 PC seep 9J4 , Mathu- 

sami v Mi thusami 27 I C 3 |M / 

(p) Bishun v Janaki, 28 M L T 105 24 C W N 857 62 I C 289 

(q) Set Palam v Muthuvenkitachela See pp 28-29 Supra 

( r ) Ramalakshmi v Sivanantha, 14 M I A 570 I A Supp 1 17 W R 563 see 
ante p 19 Serumah v Palathan, 15 W R P C 47 , Luchman v, Mohun, x6 
W R 179 , Hur Pershad v. Sheo, 3 I A 259 2j W R 55 

Is) Keesar t v Nyani 38 M L J H9 
V) Sarjabai v Gangaram, 1930 N 35 

(u) Sethuramaswanuar v Meruswamiar, 34 M 470 20 MLJ 108 4 I C 76 
this portion of the Judgment affirmed by Privy Council 41 M 296, 302-3 

45 I A 1 22 C W N 417 27 CLJ 231 20 Bom LR 514 43 I C 806. 

(v) Rao Kishore v Gehemb u, 15 N L R 17GPC. 24 C W N 691 37 M L J 
562 17 A L J 177 . 20 Bom L R 507 53 I C 630 
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and the Zemmdary was confiscated in 1770 but subsequently 
at the time of the Decennial Settlement in 1790 the Zemmdary 
was granted to a member of the junior branch of the same 
family, as a matter of favour * it was held that in the absence 
of any express intention of the grantor to alter the nature of 
the tenure, it must be presumed, according to the policy of 
the Decennial Settlement, that the subject of the grant was 
the old Zemmdary with all its incidents including impartia- 
lity, and that the transaction was not so much the creation 
of a new tenure, as the change of the tenant by the exercise 
of a vis major . (w) 

It was further held in this case that Regulation X of 1793 
does not affect the descent of the large Zemindaries held 
as Raj , or subject to Ku lac har or family custom. It was 
also held that the title Rajah is not absolutely essential to 
the tenure of an estate as Raj or impartible. 

In the case of Sardar Muhammad v. Nawab Ghulam t {x ) 
it has been held that the effect of the British settlement was 
not to create a fresh estate, but continue to the chief the 
proprietorship of the villages with its previous incidents of 
impartibihty and succession by special family custom in the 
line of primogeniture 

If any impartible estate existed as such from before 
British rule, any settlement or regrant thereof by Govern- 
ment must, in the absence of evidence to the contrary, and 
unless inconsistent with the express terms of the new settle- 
ment, be presumed to continue as impartible, (y) 

In the case of Choivdhry Chmtamun v. Mt Nowlukho 
Konwari (z) it is laid down that a custom of descent accord- 
ing to the law of primogeniture may exist by Kulhchaf \ 
although the estate may not be what is technically known 

(w) Beer Pertab v Rijender, 12 M I A'l 9 Wl\PC 15 

(x) 30 I A 190 

( y ) Martand v Malhar, 55 C 403 PC 24 N L R 25 32 C W N 621 47 
CLJ 150 

(z) x C 153 2 I A. 263 24 W R 255 
H. L — 118 
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either as a Raj in Northern India or a Polliam in the 
Deccan {a) 

The inclusion of the name in the third list under Section 
8 of the Oudh Estates Act (1 of 1869), in which the names 
of taluqdars to whom sanads or grants have been made by 
the British Government up to certain time, declaring that 
succession to the estates comprised in the sanads or grants 
shall thereafter be regulated by the rule of primogeniture 
was conclusive in the absence of any evidence to show that 
the name was wrongly inserted (b) 

In some other cases, however, it has been held that 
there was nothing in the grant made by Government or in 
the circumstances attending it, showing that it was intended 
to create an impartible Zemindary, or to restore an old 
tenure with nnpartibility attached (e) 

The Zemindary of Nuzvid which seems to have been an 
impartible estate, was divided by the Government into two 
Zemindaries after confiscation and the smaller one was grant- 
ed to a junior member of the family, who had not held any 
estate descendible by primogeniture, it was held that it did 
not become an impartible estate, (d) 

The ancient Betia Raj also was divided after confiscation 
into two portions, the smaller one was granted to the col- 
laterals entitled to maintenance, and the previous Raja's heir 
was reinstated to the larger portion constituting the present 
Betia Raj. It has been held that the new Raj became the 
separate self-acquired property of the grantee, though with 
the incidents of the tenure of the old estate as an impartible 
Raj, to which the last holder's widows were rightful heirs, 
there being neither his male issue nor collaterals descended 
from the grantee, nor proof of exclusion of women from suc- 
cession , nor is the widow’-, succession inconsistent with the 


(a) See Sh> imamnil v Rumkinh, 12 C 6 , Beer Part ib v Rajender, 
supi a 

( b ) Nand Rani v Indar, 4^ C I J 28 2 P C 

(0 Venk itj, Raja v. Court of W <rds, 2 AI 128 7 I A 38 , Merangt, Zemindar 
of v Sri Raj i, 18 I A 45 14 M 217 

W Venkata Raja v Court of Wards, 2 M 128 7 I A 38 , Nidadavole estate 
is not impartible, N irasimha v Partliasarathy, 37 M ioq 41 I A SI 2<t 

ML J 386 12 A L] 315 2310166**//* 5 5 
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custom of impartibihty, ( e ) unless a custom excluding women 
from inheriting is proved {f) 

Evidence of family usage, by which the eldest son E ^| 1 d e e n n “ ffici 
successively for eight generations, succeeded to a Zemtndary ent 
to the exclusion of other sons, was held to be sufficient to 
establish it to be impartible (g) 

But the mere fact that an estate has not been partitioned when not, 
for six or seven generations, will not make it impartible 
where previous partition is proved. (h) 

In a litigation challenging the eldest son’s right, which instances of 
... , 1 , • , want of cer- 

ended in a compromise whereby the junior member got a tamty 
share far in excess of what he would have got, had the estate 
been impartible, — it was held that the evidence failed to give 
the character of certainty to the alleged custom of primo- 
geniture. (t) The history of this family showed that under 
both the Mogul and the Maharatta rule the office of Chau- 
dhuri was held by one member of the family, who held 
nankar lands as part of his remuneration. But though the 
office was generally heritable, its grant was revocable and the 
succession to it was not necessarily heritable, so tt did not 
afford clear and unambiguous evidence of a custom of succes- 
sion to land. 

The term Chattdhut t or Chatui-dhuun mentis, holder of four-fold hurdetl Chaudhwi J 
or duty, and implies an officer to whom four.duties were entrusted, n lmely- 
Military, Polici, Judic nl lpd Fisc il, under Indi in rule in f ict, the predeces- 
sors of the Zernind irs were not only collectors of revenue, but 1K0 idmihis* 
trators of civil justice, and superintendents of police, and h id to render, 
whenever requited, military service to the ruling power, for which they had 
to maintain certain number of troops, both civalry and inf intry , but under 
the British Admimstr ition, they weie at fiist relieved of the last two duties, 
and at about the time of Dec enm \1 Settlement they were exonerated from 
the duty of superintending the police, is well as tint of collecting revenue 
derived from other sources than land 

(e) Ram v Janaki, 29 I A 178 

(f) Tara Kuman v Clnturvuj, # 42 I A 192 42 C 11,9, 19C WN llig 30 
IC833 29 M L J 371 1 3 A L J ion 17 Bin LR 1012 

(g) Rawut Urjun Sing v R iwut, Ghunsi un Sing, 5 MI A 1C9 

(A) Thakur Durriao Sing v Ihakur Divi Sing 1 I A I , 13 B L R I (S see 

Narendra v Nagendra, 50 CLJ 2G7 igagC 577 
CO Rama Kanta v Shamanand, 36 C 590 3G I A 49 13 C W N 581 1 9 

C L J 497 1 6 A L J 364 n Bom L R, 530 . 19 M L J 239 1 I C 754 
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The Panchis Sawal , or the collection of answers to 
twenty questions put to the holder of Rajes called guys and 
kil/as, is a record of great authority for the purpose of prov- 
ing customs of descent m respect to estates referred to in 

it (/) 

In order to establish that an inpaitible estate has ceased 
to be joint family property for the purposes of succession, it 
is necessary to prove an intention, expressed or implied, on 
behalf of the junior members of the family to give up their 
chance of succession to the impartible estate, (k ) But 
evidence as to separate food and absence of joint worship 
is of very little weight in Southern India, (/) 

Extinction of impartible estate — The dis-continuance 
and abandonment of the custom by the concurrent will of 
the family or from accidental causes may put an end to 
impartibility (tn) 

Sec 4— HOLDER'S RIGHTS 
Impai tibility and Jointness —Although the impartible 
estate cannot be held by more than one person, and is 
possessed exclusively by one member at a time, yet it 
may be the joint property of the members of a joint family 
governed by the Mitiikshari, so as to pass by survivorship 
Thus it is, observed by the Judicial Committee, — 

"A Polluvn, lb in the mturc of i Rij , it m ly belong to an undivided 
family, but it is not the subject of partition, it can be held by only one mem- 
ber of the family at 1 time, who is styled the Polli^at, the other members of 
the family being entitled to a maintenance or allowance out of the estate " (») 

Similarly it is observed by their Lordships in the Shiva - 
gatiga case , — • 

“Hence if the Zemindar, it the time of his dcith, ind his nephews were 
members of an undivided Hindu f irmly, ind the Zt mmdary, though impirt- 
ible wis pirt of the Common f imily property one of the nephews w is entitled 
to succeed to it on the death of his unele If, on the other hind, the Zemindar 
at the time of his death, was sepinte in estate from his brother’s family, the 

( /) Amarendra v B immili, 10 P I r 1930 P 417 , Madhusudin v Kestobasi, 
8P9J2 1930 P H7 

(k) K mammal v Annadam, 51 M 189, 204, 32 C W N 983 i 1928 M 68 
(/) Ibid 

(m) See su/na / 29 , Rajkishen v Ramjoy IC i85, 195* 19 W,R 8, 12, 
Narendra v Nagendn, 50 C L ] 267 1929 C 
[Hj Naragunty v Vengama,*9 M I A 66,86 1 WRPC 30. 
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Ztmtndary ought to have passed to ot\e of his widows, and failing his 
widows to a daughter, or descendant of a daughter, preferably to his 
nephew, following the course of succession which the law prescribes for 
separate estates The propositions are incontestable ” (o) 

It should be observed that where property is held in co- 
parcenary by a joint family under the Mitkkshari, there are 
ordinarily three rights vested in the coparceners, namely, the 
right of joint enjoyment, the right to call for partition, and 
the right to survivorship. Where impartible property is the 
subject) of such ownership, the right of joint enjoyment of 
the membets other than the holder thereof, is reduced to 
the right of maintenance receivable from the estate by virtue 
of the co-ownership, and the right of partition is, from the 
nature of the property incapable of existence But the 
right of survivorship founded on co-ownership, is not in- 
consistent with the nature of the property, and therefore 
remains unaffected. ( p ) 

The holder of a joint but impartible estate, is a co-owne^ though entitled 
to the exclusive possession, and as such he appears to be under two duties 
to his co parceners, in virtue of their co-ownership, namely, the duty to 
provide them with maintenance, and the duty to preserve the cot Jus of the 
estate, which he alone, being one of several joint tenants, is incompetent to 
alienate except for justiciable causes (g) 

In this respect there appeared to be a conflict between the different deci- 
sions of the Judicial Commitee 

In the Tipperah case of Nedkisto Deb v BtC> thunder That ut ( r ) the 
Lords of the Judicial Committee observe as follows —"Still when a A’a/is 
enjoyed and inherited by one sole member of a family, it would be to 
introduce into the law, by judicial construction, a fiction, involving also a 
contradiction to call this separate ownership, though coming by inheritance, 
at once sole and joint ownership, and so to constitute a joint ownership 
without the common incidents of coparcenary "lhc truth is, the title to 
the Throne and the Royal lands is, as in this cise, one and the same title , 
survivorship cannot obtain in such a possession from its very nature, and 
there can be no community of interest for c 1 aims to an estate, in land and 
to rights in others over it, .as to maintenance, for instance, are distinct and 
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[0) Katama Natchier, v Raja, 9 MI A 539.589 ’ W K P C 31 

( p) See Shiva v Prayag, 36 C W N 1046 appeal from 1926 C 1 

(q) Naraganti v Venkata, 4 M 250, Gopal v Kaghunath 32 C. 158 9 C W N 

(r) xa MIA 323, 54 <> 54 i . 12 W R 21 PC 
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inconsistent claims As there can be no such survivorship, title by survivor- 
ship, where it vines from the ordinary title by heirship, cannot, in the 
absence of custom, furnish the rule to iscert un the heir to a property which 
is solely owned ind enjoyed and which passes by inheritance to a sole heir " 

This was a Bengd cise governed by the DAyabhkga, and so it is no 
authority in a case governed by the Mitakdiara, according to which a son 
living jointly with his father, inherits even the latter’s self-acquired property 
by survivorship and not by inheritance It would, no doubt, be a contradiction 
in terms, to call i separate ownership it once sole and joint ownership , 
but it would be begging the que>tion to cdl the right of a single person 
to hold an impartible estate, i separate ownership 

But it is not at all inconsistent with the principles of Hindu law that the 
right of the other members to maintenance out of the estate, should be 
referrei to their joint o vnership in the imp irtible estate, the inequality 
and disproportion between whit is received by the holder of the estate, and 
what is paid to each of the other members, for his maintenance cannot and 
does not affect their co-ownership, as similar inequality obtains even in other 
circumstances For instance, t ike the c ise of a joint family consisting of 
eleven first cousins, of whom one is the son of one brother, and ten are the 
sons of another brother , here, on partition, the former would be entitled to 
half the estate, and each of the others to one-twentieth, yet there are co- 
ownership and survivorship among them The excess of what the holder of 
the estate gets over what any other member receives, is designed for the 
preservation of the dignity of the f imily and its head as will as for the 
lmmovement of the estate 

I he argument th it a son does not acquire a right by birth to an impart- 
ible estate in the possession of the father, because the former cannot demand 
partition, is contrary to Hindu law, which recognises co-ownership in property, 
the only ordiniry legil incident of which, is the right to receive maintenance 
from that property And this co-ownership, which m ly be called imperfect 
or subordinate is recognized by Hindu 1 iw to account for the right of 
maintenance, which the wife and a son enjov in the property of the husband 
and the father respectively Ihe ignoring of the doctrine of Hindu law 


has led to the serious misconception, namely, the dcnul of proprietary right 
by reason of the want of power to dem ind partition To an English lawyer, 
the traditional popular View of joint but uupai tilth estates, taken by the 
Privy Council in the eailicr cases (s) may appear inconsistent, if he does 
not take into consider ltion the conception of ownership in Hindu law with 
which the same is perfectly consistent even if the holder’s power of alienating 
the impartible estate be recogm/cd, in the same wiy as the father’s power of 
alienation over his self- icquircd property of which his son is co-owner (t) 
Accordingly in other cases the Privy Council h is given effect to survivor- 


ship 

(s) Naragunty v Vengami, 9 M 1 A 06, 88 and Kat7ma~Nachier v Rajah of 
Shivagunga, 9 M 1 A 539, 589 ( t ) Su ante p 362 

(«) Naragunty * Venguna, 9 MIA 65 iWRPC 30, Chlntamun * Now- 
iukho, 2 I A 2G3 I C 153 , Rup v Baism, 11I A 149 . 7 A 1 , Heranath 
v Burm Narain Singh, 9 BLR 274 17 \y. R 316 on appeal from 
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When a member ol the family gets maintenance from the holder of an 
impartible estate out of its income or enjoys the rents and profits of any 
land granted in lieu of maintenance out of the estate, he is deemed to be 
under Hindu law joint in estate with the holder, so as to be entitled to get 
the estate by survivorship The mere fact of residing in a separate village 
granted to a junior member is not sufficient to indicate separation (v) 

But the true principles of Hindu law, enunciated by the Judicial Com- 
mittee In the earlier c lses, upon which succession by survivorship depends 
and to which effect is given in the above rulings are often ignored , as for 
instance, it has been held in a later case that the interest of a member of the 
holder's family, during hts life is only a spes successioms, which is not subject 
of partition, and that there cannot be separation between him and the holder 
(w) According to this view, it is absolutely impossibe to assign any cogent 
argument to support the exclusion of the holder’s widow, daughter and 
daughter’s son, by the m ale members of the family 

But, apparently inconsistent with, and subversive of, the above principle, 
is the doctrine enunciated by the Privy Council, namely, th at a son does not 
acquire by birth such right to an impartible ancestril estate in possession of 
the father, and does not become such co-owner, as to be entitled to prevent 
alienation by the latter, of an important and valuible portion of the 
estate, (x) 

The effect of these decisions is that when an estite is impartible, the sons 
of the present holder have no locus standi la question the father’s dispositions 
of the estate (y) 

But it should be obseived that there cannot be survivorship and one co- 
owner alone is not competent to alienate that which is the subject of joint ten- 
ancy and co-ownership The correct view seems to be, that the holder of the 
estate has no more interest in the estate th in the other members, but by 
Virtue of his position as the holder of the estite, he has the full control over 
the surplus income for his life 

It should, howevei, be especially noticed that the view that the members 
of d Mitbkshari joint family other than the holder of an impartible estate, are 
co-owners with him of th it estate, — though greatly modified, is not exploded 
by the recent decisions of the Privy Council, recognising the holder’s, power 
of alienation in the absence of special finily custom to the contrary , for, 
then the impartible estate would have the same incidents as the father’s, self 
acquired property, both being joint though alienable by the predominant 
co-parcener 


Privy Coun- 
cil view in 
earlier cases 
often 
ignored, 


even by Privy 
Council 
itself 


Present posi- 
tion of sons. 


What ought 
to be 


Privy Coun- 
cil view 
modified 


15 WR 375, Jagendra Bhupiti v Nityanand, 17 I A 128 18 C 151 on 
appeal from ti C 702 , Kichi v K ichi, 28 M 508 32 I A 261 15 M L J 

312 2CLJ 231 10CWN 95 2 A L J 843 7 Bom L.R 907, on appeal 
from 24 M 562 , Shiva v Prayag, 3 3 C W N 104^ 

( v ) Jagidamba v Wamr 2 Pat LJ 239 38 I C 2<5<; , Shiva v Prayag t6 

CWN 1046 s6C L J 92 

(w) Laliteshwar v Rimeswar, 36 C 481 13 C W N 838 2IC 2Q0 

(x) Sartaj Kuan v Deonj Kuari, 10A 272 15 I A 51, Venkata v Court of 
Wards (Pitapur Zemindery), 22 M 381 26 I A 83 3 C W N 415 

(y) Venkata v Bhashyakarlu, 22 M, 538 PC 
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The result of these decisions, therefore, is that the sons of 
present holder of an impartible estate do not acquire right by- 
birth and cannot demand partition nor question the alie- 
nation of the estate by the holder (z) and that in a Mitkksharil 
family, according to the latest view of the Privy Council, (n) 
there is coparcenary between the holder and the other 
members to this extent that survivorship is not inconsistent 
with impartibility in order to determine the succession. ( b ) 
The senior member’s right to take by survivorship is not a 
mere spes successiotiis but is capable of being renounced and 
suriendercd ( c ) 

When it is once established that the impartible estate 
was at one time the joint property of a family consisting of the 
descendants of the common ancestor of the defendant and 
the last holder, it is incumbent on the plaintiff to adduce 
satisfactory grounds for holding that the joint ownership 
of the defendant’s branch, in this estate was determined so 
that it becomes the separate property of the last holder’s 
branch (. d ) 

The test to be applied is whether the facts show a clear 
intention to renounce or to surrender all interest m the im- 
partible property (<?) There must be such direct or circumstan- 
tial evidence to show an intention, express or implied, on 
behalf of the junior member* to give up their chance to 
succession. (/) The evidence as to separate food and the 
absence of joint worship are of very little weight m Southern 
India. (, g ) 

Alienation —The alienation cf a portion of an impartible estate, by the 
holder thereof, would be contrary to the very nature and character of the 
tenure of such property , for, if such transfer were allowed, it could not be 
effectuated except by partitioning that which is ez hypothesi impartible If, 
therefore, it cmnot be alien ited in part, it would follow ft fort'orx that it 
cannot be alienated m its entirety Inalienability, therefore, appears to follow 
as the necessary logical consequence of impartibility The policy of the 
law, or of the grant, or of the f imily arrangement, by which an estate was 

(z) Shiva r Prayag, 36 C W N 1046 , See foot notes (yj above 

(a) Shiva v Prayag, 36 C W N 104O, Si. /ool-tio'e (c) in p 949 , see Udai v 

Jagat, 6 P 368 1928 PGG 

( 3 ) See poot-notes («) 942 

(c) Shiva v Prayag, sup/ a 

(d) Konammal v Annadana, 51 M 189, 202 32 C W N 983 1928 P C 68 

e) Ib%d (*) Ram Sunder v Collector, 52 A 793 (g) Jbtd, 
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originally madt Impartible, cannot but be taken to intend the continuance o£ 
the corpus of the property intact, in the hands of the successive holders 
thereof The object of excluding all the members of the family from parti- 
cipation in the estate, cannot reasonably be taken to be any other than 
its preservation in entirety without diminution. I o prevent the ordinary law 
of inheritance to take its course, by depriving all the other heirs of equal 
enjoyment for the purpose of making the estate indivisible, and at the same 
time, to allow the holder to destroy or divide the property according to the 
pleasure, and so to undo the whole scheme, would be 'two mo^t incongruous 
and inconsistent things that cannot reasonably be reconciled The absolute 
power of alienation in the holder of such property, is not only contrary to the 
spirit of Hindu law, according to which immoveable property cannot, as a 
general rule, be alienated except for justifiable special causes, but it is also 
opposed to the doctrine of survivorship held to be applicable to these estates, 
in certain circumstances 

Hence the view taken by the Madras High Court with respect to the 
position of the holder of the estate, in relation to it, appears to be in accor- 
dance with the Mitikshar.\ 1 iw, namely, that an ancestral impartible estate is 
the subject of co-ownership of all the brethren like ordinary property, and 
the holder is bound to preserve the corpus of the estate , and that the position 
of the holder of an wpartible Ra/ is similar ( to that'of a fither with respect 
to ancestral property under the Mitikshark (h ) The Bengal High Court also 
took the same view in the case of Rajah Rant Na>ayan v Pertum (*) and held 
that all the incidents of joint property under the general MitAksharh law must 
still remain, except in so far as the same is controlled by the special custom, 
which went to show only that the property was not partible 

The utmost right of alienation, therefore, which the 1 holder may be com- 
petent to exercise over the impartible estate, is the transfer of hts life-interest 
in the estate, which consists of the privilege of appropriating its income 
during his life, after meeting all the leg »1 liabilities attached to the same (/) 
The savings, and any property which he may acquire therewith, may be said 
to become his self-acquired and separate property, over which he may 
exercise absolute right, and which will pass on his death to his heirs under 
the ordinary law (&) Although the same may also be fairly contended to 
become accretions to the estate as in the case of accumulations and acquisi- 
tions made by a Hindu widow in Bengal, — and has been held to be so, in 
Lakshnnpathi v Kardasanu, (D and Ramascum v Sundara (mj 

It is already said, that a son does not acquire a right by 
birth to an ancestral impartible estate held by the father, 


(h) Naraganti v Venkita, 4 M 250, Gavuri v Ramandara, 6 M H C 03 
(*) 20 W R 189 

(0 Abdul v Appayasami, 31 I A 1 (k) Kotta v Bangan, 3 M 145 

( l ) iC M S4 , P C appeil 19 M 451 see post p 959 

(m) 17 M 422, P C appeal in 22 M 515 26 I A 55 
H. L — J19. 
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because he cannot demand its partition , and from this it is 
concluded that the Mit&kshara law of alienation is inconsistent 
with impartiality (n) and the holder of the estate is competent 
to alienate it, unless there be a custom against alienation 
proved to exist ( 0 ) But a family cannot create a custom by 
not alienating the property for a number of years, (p) 

It is worthy of special remark that the question relating to the holder's 
power of alienation arose, in most cases, in connection with permanent grants 
of portions of the estate, made either to the junior members for maintenance, 
or to the servants holding a hereditary office under the Raj, in lieu of salary. 
(9) These grants appear to be resumable in default of the grantee’s male 
descendants in the male line who are entitled to maintenance, or competent 
to perform the duties of the office, respectively , so those are never intended 
to be absolute alienations Such grants are within the competency of the 
holder with restricted power of alienation These, however, are sought to be 
justified by the assumption of unlimited power 

But it should be observed that the right to call for partition, 19 only one of 
the incidents of joint ownership, hence the inference of absence of co-owner- 
ship, from the absence of the right to partition, does not appear to be logically 
correct Besides, this is contrary to Hindu law which recognises co-owner- 
ship of persons who are not, however, on that account entitled to call for 
partition , for instance, take the case of the father’s wife who is a co-owner, 
but who is not entitled to demand partition, but who is nevertheless entitled 
to muntenancc < y reason of her co-ownership, and is also entitled, by reason 
of her co-ownership, to a share when partition does, at the instance of a male 
co-parcener, actu illy take place , for, p irtition cannot create any new right, 
it is merely an adjustment, into specific portions of the joint property, of 
diverse existing rights over the whole thereof It should moreover be re- 
marked, that unless the right of sons by birth be recognised, there cannot be 
survivorship which has been held to apply to impaitible estates The two 
doctrines, namely, recognition of devolution by survivorship and denial of 
right by birth— arc irreconcilable But the recognition of the holder’s power 
of alienation is not irreconcilable with his son’s acquisition of right by birth 
The difficulty must continue until it is set at rest by the Judicial Committee 


( n ) Madhu udan v Khestabasi, 8 P 932 t 1930 P t J7 

(0) Sartaj Kuan v Deoraj Kuan, 10 A 272, Udaya Aditya Raja® Jadab 8 
C 199 8 I A 48, on ajipe il from 5 C 113 Kopil v Govt , 22 W R 17 , 
Beresford v Ramsubha, 13 M 197 , Narain v Lokenath, 7 C 461 , Ramdas 
v 1 ekait Braj a, 6 C W N 879 , Prat ip Chandra v Jagadish, (estate Dhal- 
bhumt 54 C 955 54 I A 289 31 C W N 943 46 C L J 13! 1927 PC 

159 on appeal from 40 C L J 331 1925 C 116 (by Will) this followed 

Baijnath Kedar (Khaira est iti ) 32 C W M 48 47 C L J 134 P C 

(p) Ste ante pp 934-935, " It cinnot be ireitcd," Thirumahi v Venkata- 
chclam, 1 929 M 234 

(q) Anund v Gurrood, 5 M I A 8a Kopilnath v Government, 22 W R 17 • 
Udaya Aditya v Jadab, 8 C 199 , Narain v Lokenath, 7 C 461, 
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The pronouncement by the Judicial Committee —In 
many earlier cases it had been declared by the Privy Council, 
in language as clear as possible, that an impartible estate 
“ may belong to an undivided family]’ and may be ' part of 
the common family property’' accordingly it was believed not 
only by laymen but also by judges and lawyers in thi 
country that the position of the holder of anim partible 
estate, was the same as that of the manager of joint family 
property and that impartibility was an incident of the tenure 
of the property. But it has now been held by the Judicial 
Committee in recent cases ( r ) that an impartible estate is not 
merely the joint property of the family, but that the same is 
to be deemed joint only for the purpose of ascertaining the 
heir and successor of the last holder and that impartibility 
does not mean that the property is to be perserved entire 
and undiminished, but it merely means that the estate is not 
divisible among the heirs of the holder who is absolute owner 
of the estate, and as such is competent to alienate it by 
deed or Will in any manner he pleases, unless the estate be 
proved to be inalienable by special family custom, {s) The 
case of Venkata v Court of Wards ( t ) in which a devise by 
the holder of an impartible estate to his illegitimate son was 
upheld, seems to have come as a surprise on the people of 
Madras, and a temporary local Act was passed declaring all 
impartible estates to be inalienable. It is difficult to say what 
evidence would amount to sufficient proof of such family 
custom. If tradition and popular belief be accepted as such 
proof, there is superabundance of the same against alienabi* 
lity of impartible estates. 


(r) Rama Rao v Rajah of Pitapur, 41 M 778 45 I A 148 s 35 M L J 392 23 

C W N 173 28 C L ] 428 20 Bom L R 1056 16 A L J 833 5 Pat L 
W 267 47 I C 3S4 appeal from 39 M 396 , Tarakumari v Chaturbhuj, 42 
I A 192, 201 s 42 C 1179 19CWN 1119 30 I C 833 29 M L J 371 13 
ALJ 1034 17 Bom LR 1O12 , Pratab Chandra v Jugdish Chandra 

(Dhalbhum estatej, 54 C 9155 54 I A 289 31 C W N 943 46CLJ 

136 1927 P C 159 on appeal from 40 C L J 331 1925 C 116 

(s) Sartaj v Deoraj, 10 A 272 15 1 A 51, 54 , Venkata v Court of Wards, 22 
M 383 26 I A 83 , Durgadut v Rameshwar 30 I A 176 36 C 943 13 
OWN 1013 10 C L 1 233 11 Bom L R 901 6 A L J 847 4 1 C 2 , see 
Choto v Puma, 21 C L J 144 Avalappa v, Murugappa, 36 M 325 23 M L J. 
658 see foot note (0) above. 

(t) 23 M. 383 • a< 5 . I.A. 83 3 C.W.N. 415 
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Madras legislation, law, custom and popular ideas.— 
The temporary Act has been replaced by a permanent 
enactment, in Madras, namely, “The Madras Impartible 
Estates Act” No II of 1904. It is founded by the Judicial 
Committee in the earlier cases, on the nature and character of 
such estates, It declares (section 4) that — “The proprietor 
of an impartible estate shall be incapable of alienating or 
binding by his debts, such estate or any part thereof beyond 
his o\yn lifetime unless the alienation shall be made, or the 
debt incurred under circumstances which would entitle the 
managing member of a joint Hindu family, not being the 
father or grandfather of the other co-parceners, to make an 
alienation of the joint property, or incur a debt, binding on 
the shares of the other co-parceners independently of their 
consent.” 

The law herein laid down is the necessary logical consequence of the 
description of impartible estates given by the Judicial Committee, in many 
cases, namely — (»v *' 1 Polhani, Raj it may belong to an undivided fanlily, 

but it is not the subject of partition, it can be held by only one member of 
the family at a time, the other members being entitled to a maintenance or 
allowance out of the estate,” (v) "the Zew tndan, though tmpai tibie was part 
of the common family profetly ” (w) "I he estate was m its inception part of the 
common family ftoperly, though impartible," and the like 

The law as laid down in the M vdns \ct appears to be perfectly consistent 
with the MitJiksh ir.l law and i!so with recorded customs of such estates 
where available For instance, the Pam/us Sawa* (k) (or collection of 
answers to twenty five questions put to the holder of the lajei called gurs and 
killas) which embodies the customs of certain impartible estates of Oriss^, 
shows that a Raja cannot alienate the laj when there are ptinupal heirs 
see questions and answers / xyi and xvli By the expression pi tncipal hens 
4 indicated the co-parceners or the male members 
of the family taking by survivorship (y) 

According to popular notion, an impartible est ite is one that is to be preser- 
ved entire, undtminished and undivided it is deemed impartible in the sense 
of being incapable of sever ince into parts, md hence it is not liable to be 
held by more than one person at a time It is not deemed impartible on 


(it) Naragunty v Vengam 1, 9 M I A 66, 85 1 W R P C jo 

(») Katama Natchiar v. Rajah of ShiVagunga, 9 M I A 539 589 2 W R P.C 

31 

( tv) Yanumula v Y anunaula, 13 M I A 333, 337 13 W R P C, 21 
(jr) As to value of, see Amarendra v Banamali, 10 R I’ 1 1930 P 417 
(Domepara estate) , Modhusudan v Kestobasi, 8P 932 1930 P 137 

ty) Gopal V Raghunath, 32 C 158 9 CAV N 330 
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account of being incapable of inheritance by more than one heir On the 
contrary, it is believed to be the joint property of all the co-parceners each 
of whom acquired a right by birth to it, in the same way as to ordinary 
property, but not being liable to partition, it is held at a time by one member 
as representing the whole family, the other members being entitled to their 
necessary expenses out of the estate, by virtue of their right by birth , and 
the surplus left after defraying such expenses, is at the disposal of the holder 
of the estate during his life, in order to enable him to maintain the position 
dnd dignity of the family 

Inalienability, therefore, follows as a necessary logical consequence of 
impartibility, the holder's position being that of a lifelong manager and 
head of the family to which the estate belongs. 

In a Madras case (?) it has been held by the Judicial Committee, that it 
was the accepted law before 1889 when Sartaj A'uarPs cist was decided, 
that the holder of an impartible estate, who was himself a member of an 
undivided family could not alienate or incumber the corpus of estate so as to 
bind his co-parceners, except for justifiable special causes, and, therefore, an 
auction purchaser, in execution of a decree, of the holder's right, title and 
interest, became entitled Only to the life-interest of the holder who was, at 
the time of sale, understood to have no more than such interest in the 
impartible estate, which the Court must be deemed to have intended to 
sell, and the purchaser to buy, 

The judgment m the case of Sartaj Kuari v. Deoraj 
(a) was followed and applied to the Pittapur Raj in Venkata v. 
Court of Wards . ( 6 ) The Privy Council, in a subsequent 
appeal in connection with this Zemmdary has laid down that 
“in an impartible zemindari there is no co-parcenary and 
consequently no person existed who as co-parcener could ob- 
ject to the alienation of the whole subject by the de facto 
and dejure holder” (c) or demand a partition of estate, (d) 

Final decision of the Privy Council.— On a consideration 
of the various cases, the Privy Council has explained the law as 
to jointness, regarding (1) the right of partition, (2) the right 
to restrain alienation, (3) the right to maintenance and (4) the 
right of survivorship and held that of these only the fourth 
is not inconsistent with the custom of impartibility and joint* 
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Inahena* 

bility, 


as laid down 
by 


PriVy 

Council 


final decision 


00 Abdula v Appayasami, 31 I \ 1, 9 (a) 10 A 27a 15 1 A 5!. 

(b) 22 M 383 26 I A 83 


0 ) Rama Rao v Rajah of Pitapur 41 M 778 45 I A 148 35 M L ] 3Q2 23 
"8 C L J 428 30 Bom LR 156 16ALJ 833 47 I C 354. 


CWN 173 28 C 


(d) Tarakuman v. Chaturbhiy 42 I A 192,201 42 C 1179,1195 19 C W N> 
trig 22CLJ.498 30 1 C 833 29M.L.J 371 13 A L.J. 1034 17 Bom 
L.R, 1012 
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ness, (e) The law is thus explained “Impartibility is 
essentially a creature of custom In the case of ordinary 
joint family property, the members of the family have (i) the 
right of partition, (2) the right to restrain alienations by the 
head of the family except for necessity, (3) the right of 
maintenance, and (4) the right of survivorship. Th c. first of 
these rights cannot exist in the case of an impartible estate, 
though -ancestral, from the very nature of the estate. The 
second is incompatible with the custom of impartibility as laid 
down m Sartaj Kuan’s case (/) and the first Pittapuf case 
(g) , and so also the third as held in the second Pittapur case 
{h) To this extent the general law of the Mit&kshar^ has 
been superseded by custom, and the impartible estate, though 
ancestral, is clothed with the incidents of self-acquired and 
separate property. But the right of survivorship is not 
inconsistent with the custom of impartibility. This right, 
therefore, still remains, and this is what was held in Baij* 
112th’ s case.'Ai) To this extent the estate still retains its charac- 
ter of joint family property, and its devolution is governed 
by the geneial Mitakshara law applicable to such property." 
Holder's Debts of deceased holder —It has already been shown 

debt, that t h e holder of an impartible estate has been held by the 

highest tribunal to be competent to alienate the estate by a 
deed or by a Will. Now if the principle, enunciated 
by the Judicial Committee in the Pitapur case, namely, 
that the holder of an impartible estate can devise it to 
an illegitimate son of his, by excluding his adopted 
son, the legal heir, be carried out to its apparently logical 
consequences, then the legatee cannot be permitted to 
enjoy the estate without paying off the testator’s debts out 
ie , tee’s ^ ie ebt “ tc And accordingly it has been held that if the 

liability, debts of the deceased holder be a charge on the estate m the 

hands of his legatee, there seems to be no resaon why they 


(e) ShiVa v Prayag, 36 C W. N 1046 56 C. L. J 92. 

(f) 10 A 272 . 15 I A 51 

(g) 22 M 383 20 I A 83 3 C W N 41S 9 M L J Sup 1 : iBom L R. 277 . 

(h) 41 M 778 45 I A. i 4 8 23 C W N 173 28 C L J 428 35 II L. I 392 t 

20 Bom L. K 1056 47 I C 354 J 4 - 25 * j 1 

(hi) 48 I.A. 195 25 C W N 564. 
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should not be a charge on the estate in the hands of his son 
and heir, who can no longer be said to take the estate by 
survivorship ; hence a son taking the estate by descent takes son’s liability, 
it with the burden of a decree obtained against the father, 
and is liable to be proceeded against m execution. (*; But in 
these cases the sons were liable for their fathers debt , for 
whether they acquired right by birth and took the estate by 
survivorship , or not, they would be equally liable. It was, 
therefore, unnecessary to expre>s an opinion in dnect conflict 
with the decisions of the Privy Council. 

Hence, on the other hand having regard to the cases de* brother’s 
daring an impartible estate to be joint family property, it has Ilab,1,t y 
been held that when a brother takes by survivorship such an 
estate, it is not assets of his predecessor in his hands , (j ) 
and he is not bound to pay the debts of the deceased holder, 
excepting such as were conti acted foi justifiable causes, (h) 

According to the Madras Act only debts contracted for legal 
necessity affecting the whole joint family, may become a 
charge on the estate. This Act appears to attach no special 
importance to the father’s debts which also ai e recoverable 
only m case the same were contracted for legal necessity , 
and thus, in so far as regards impartible estates, the Act 
restores the law regarding the father’s debt to the former 
state in which the son’s pious liability was attached only to 
debts proved to have been incurred for legal necessity, or at 
any rate for valid purposes of the family. (/) 


(t) Ram Das v Tekait Brjja, 6 C W N 879 , Sreeman v Sree, 32 M 4291 19 
M L.J 401 2IC 18 , Shyam V Bijoy, 2 Pat LJ 136 39 I C 36 * (i 9 » 7 ) 
Pat 121 , Kalahasti, Raja of v Achigadu, 30 M 454 17 M L J 367 ; 
Bobbili, Maharaja of v. Zammdar of Chunddi, 33 M 108 21 M.L J 593 : 8 
IC 860 

(f) Kali Krishna v. Righumth, 31 C 224 , N ichiappa V Chinnyasami, 39 M. 
453 iG M L J 339 

(k) Gopul v Raghunath, 32 C 158 C.W.M 330 , Gu» v Dhaui, 38 C .18257 
I C 80Q , Harpal v Bishan, G A.L J 753 * 3 1 C 907 ; Indar v Harpal, 34 
A 79 8 A.L J 1251 12 I C 915 
(?) Nachlappa v. Chmnayasami, 29 M. 453 • 16 M L J 339 
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Conclusion.— It ought to be stated at the conclusion that 
the conception of impartible estates and their incidents, 
hitherto entertained by the people and the legal profession, 
upon the footing of which this chapter was originally com- 
piled, seems to be at variance with the holder’s right of alie- 
nation as explained in the recent decisions of the highest tri- 
bunal whose pronouncements are binding on all Courts and 
suitors as positive rules of law. 

An impartible estate is to be regarded according to the 
recent decisions with respect to alienability, as ordinary pro- 
perty, save and except this only, that by reason of its impar- 
tibihty, it is to descend to a single person to be selected 
from amongst the deceased owner’s heirs, all of whom cannot 
be entitled to participate in it, as it is not partible property • 
the selection is to be made according to custom, the heirs 
other than the.one entitled to the estate are entitled to get 
only maintenance out of it. Subject to this liability to 
p< ovide maintenance for the junior members, the holder of 
the estate is its complete and absolute owner, in the same 
way as of any other property, and competent to dispose of it 
in any manner he pleases either by a deed or a Will, and it is 
descendible to one of his heirs , unless there be special family 
custom to the contrary proved by satisfactory evidence. Im- 
partibihty does not imply that the estate is to be preserved 
entire and undiminished , it merely means that the property 
is not liable to be divided by the deceased holder’s heirs if 
more than one. 

The former view can also be supported by the authority of Judicial 
decisions, customs, and legislation The preamble of Regulation xi of 1793 
which declares the permanently settled estates to be heritable according to 
the ordinary law, recites the previous state of things, thus — “A custom, Ori- 
ginating in considerations of finincial convenience was established in these 
provinces under the Native Administrations, according to which some of the 
most extensive Zemindaries are not liable to division " And this custom is 
declared by Reg x of i8x) to be still in force as regards the impartible 
estates. These Regulations clearly support the view according to which 
impartible estates are lobe preserved entire and undivided, and are not 
liable to partition by heirs or otherwise, and accordingly inalienable, the 
holder being merely a life-tenant and minager of the estate which belongs to 
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a joint family In an ^Article contributed to the Law Quarterly Review (l\) 
Str Comer Petheram, the late Chief Justice of Bengal points out that the 
doctrine enunciated by the Privy Council in Sartaj /Cowan's case does not 
represent the Hindu view of their own law, and also the living customary 
rules or laws by which Hindus of the Mitakshari school regulate their lives 
and properties 

But the people are bound by the pronouncement of the Privy Council, so 
long as the same is not modified by their Lordships themselves or by the 
Legislature. 

Acquisitions.— The principle enunciated in these cases, 
with respect to acquisitions of immoveable property, made 
by the holder with the savings of the income, is analogous to 
that relating to similar purchases by a widow It has been 
held to be a question of intention on the part of the Zemindar, 
whether he treated the accessions as his private property, or 
as an increment to the estate, (m) A distinction, however, is 
drawn between lands situated within the estate, and those 
that are not so : the former are presumed in the above cases 
to be intended to be appurtenant to the estate, in the absence 
of any disposition inter vivos or testamentary. But it is held 
by the highest tribunal that there must be in the facts 
adequate grounds for holding that the late incumbent intended 
to incorporate the acquisitions with the ancestral estate. («) 

But the Privy Council has held that accictions are not 
accretion to land which had gardually and impci ccptibly by 
the action of water gone to the owner of the adjacent soil, 
but properties acquired and added to the estate. ( o ) A recent 
decision of the same Board has explained the law and pointed 
out the error of the Court below thus — “ its error is due to 
the idea that the produce of the impartible estate naturally 
belongs to, and forms an accretion to, the original property. 
In fact when the true position is considered there is no a^cre- 
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view on it 
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(hj Vol XVI, page 77 

( rn ) Sameshwari v Maheswari, 10 P G30 , Gurusami v Pandia, 4, M l 39 
M L J 529 , Murta/a v Muhammad, 38 A 552 P C , see in this connection 

Rajindar v Raghubans, 40 A 470 45 I A 134 23 C W N 101 

(») Parbati v jagadish, 29 C 433 29 I A 82 6 C W N 490 4 Bom L R. 

365, Janki v Dwarka, 35 A 391 40 I. A 170 25 M L J 34 17 C W.N. 

1029 18 C L J 200 in Bom L R 853 

(0) Rajindra v Raghubans, 40 A 470,480 45 I A 134 28 C L J 4156 20 
Bom LR 1075 48 1 C. 213 (1918; MWN 831 re-affirmed 111 Nawab 
Mirza v Nawab, 59 I A 1 s 36 C W N 137 
H L— 120 
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tion at all. The income when received 1 is the absolute 
property of the owner of the impartible estate, (p) It differs 
in no way from property that he might have gained by his 
own effort, or that had come to him m circumstances entirely 
dissociated from the ownership of the raj. * * * It is a strong 
assumption to make that the income of the property of this 
nature is so affected by the source from which it came that it 
still retains its original character.” ( q ) But it is now held by 
the same Board that the holder of the impartible estate, other 
than that granted by the Crown within stated boundaries, can 
enlarge the estate by adding other properties to it. (r) 

The rents which fell due during the life-time of the holder 
of the impartible estate are not accretions to the estate and 
hence, passed to the heirs of the last holder and not to the 
person who succeeds to the impartible estate, (j) 

Moveable property —As regards moveable p.operty, the 
Calcutta High Court has held that there can be no incorpora- 
tion of moveable property with an impartible estate. In order 
that there may be incorporation, the property to be incorpora- 
ted must be of the same nature as the impartible property , 
( t ) and this view has been upheld by the Privy Council m 
appeal. (#) 

Soo 5— MAINTENANCE TO JUNIOS MEMBEE3 

* Maintenance of Junior Members, and Grants.- An 
impartible estate appears to be the hereditary source of main- 
tenance of all the members of the family to which it belongs 
though it is exclusively held by a single member at a time. 

It is already said that an impartible estate is the subject 
of joint ownership and survivorship under the Mitukshartt law 
and that the right of sons does accrue to such an estate in the 
hands of the father in the same manner as to his self-acquired 
or ancestral property, from the moment of their birth, 
although it does not entitle them to call for its partition. 

(/>) See Hanhar v Ktsho Prasad, 1925 P G8 91 I C 454 
(g) Jagadamba v Wazir Narain, 2 P 319 50 I A 1,7 28 C W N 98 37 

C L J 287 25 Bom L R 67G 44 M L J 503 1928 P C 59 
( r ) Shiba v Prayag, 36 C W N 1046, 10G1-2 56 C L J. 92 
(j) Aparna v Siva Prosad, 3 P 367 1924 P. 451 
( t ) Prayag Kuman v Shiva Prosad, (Jhana estate) 1926 C 1 
(m)$6CLJ 92,112 36 C W N 1046 
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The right of maintenance is therefore, claimed by the 
junior members ( v ) and their descendants in the male line, by 
virtue of their co-ownership in the estate. It is held that 
the widows of junior members are entitled to maintenance. 
(w) But the Privy Council has decided in the case of Rama 
Rao v. Raja of Pitapur (x) that, apart from custo mand from 
certain near relationship to the holder, the junior members 
of the family have no right to maintenance out of it, and 
that there is no invariable custom by which any member 
of the family beyond the first generation from the last 
holder can claim maintenance as of right (f) It rests on 
such members to prove the custom negativing the ordinary 
law. ( 3 ) 

Babuana & Sohag grants,— The Babuana grants of 
land to the junior members of the Durbhanga Raj 
family are impartible and descendible to the eldest 
male heirs of the grantee who holds them for the 
maintenance of the family consisting of the male descen- 
dants of the grantee, on failure of whom they revert to the 
grantor or the holder of the raj for the time being, (a) The 
holders of the grant are liable to pay the revenue and cess to 
the Raj. ( b ) The custom of succession to and the inheri- 
tance of So/iag property is the same as that of Babuana pro- 
perty. In each case women, widows and daughters and the 
descendants of daughters are excluded from the succession. 
(c) The existence of an adopted son will prevent such 
grants from reverting back to the estate, on the ground of 


(v) Venkatchella v Verkataehella, 20 M L J 394 4 302 

Ranguppa v Kuhndai, 2(3 M L J 305 23 I C 8jr 
(ar) 4.5 I A 148, see foot note (cj above 

(?) Ace Protap® Jagadish, 54 C 955 54 I A 289 31 C W N 943 46 C L J 
136 1927 PC 159 

(*) Vikrama Deo v Vikrama Deo, 24 C W.N 22 3 , 228 (P C ) 31 C L J 91 
37 M L J 188 17 A L J ion 21 Bom L R 930 52 IC 333 
(a) Durgadut v Rameshwar, 3G C 943 36 I A 176 13 (. WN, 1013110 
C L J 233 , 6 A L J 847 , 1 1 Bom L R 901 , 19 M L J 5G7 , 4 I C 2 , 
Dwarka v Dumbarudhar, 38 C 278 But see contra. Lahteswar ® Bhabeswar, 
12 C.W N g 3 8 8 C.L J 124 

(A) Hitendra ® Rameshur, 18 C W N 42 22 I C 873, Rameshwar® Janesh- 
wari, 19 C L J 19 

(0 Ekradeshwar ® Janeshwari, 41 I A 375 42 C 582 18 C WN 1249 21 
C.L J, 9 37 M.L J 373 . 12 A L J 1217 . 1/ Bom LR18 2510.4*7 
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failure of male issue, even if the adoption was made by 
the widow of the last holder of such a grant, sometimes 
after the husband’s death, (d) 

The Putra-poutradik grants— in Chota-Nagpur appear 
to have originated in maintenance grants to junior members ; 
they are enjoyed by the grantees and their male descendants 
in the male line, and widows, They do not pass by inheri- 
tance to daughters or to any one belonging to a different gotra 
or family, (e) Rut these become resumable by the raja or 
holder of the estate, on failure of heirs male and their 
widows ; the lands that are subject of these grants are not 
absolutely severed from the estate, there being the reversion 
in favour of the holder. The grants of land by way of main- 
tenance should, having regard to the real character of the im- 
partible estates, be deemed not as transfer of ownership, but 
as assignments of only the rents and profits to be enjoyed by 
the junior member and his male issue who are entitled to get 
maintenance out of the estates. 

This view is in accordance with the Mit4kshar& law 
which recognizes acquisition of ownership by birth, in the 
property of the father and other paternal ancestors, the 
lowest but invariable incidents of which are the right to 
maintenance and survivorship. 

But these grants, providing as they do for the defeasance 
of the interest and for its reversion, in the event of indefinite 
failure of male issue, contravene the rule against perpetuity 
as enunciated in the Tagore case, and would therefore be in- 
operative (/) unless their validity can be maintained on the 
strength of custom (g) 

According to the Bengal School— however, ownership is 
not acquired by birth , sons are not therefore co-owners of 
their father in respect of the paternal or ancestral property , 

(d) Pntapsingh v Agarsingji, (Gamph estate of Ahmedabad) 43 B 778.46 
1 A Q7 1 24 C W N 57 36 M L J six 17 A L J 522 • 21 Bom L R 495 50 
I.C 4 S 7 

(e) Koplunuth v Government, 22 W R 17 13 B L R 445 ; Narain tf Loke* 
nath, 7 C 461 , Pcrkash v, Ratneshwar, 31 C 561 

(/,) Sri Raja v. Sri Raja, 17 M 150 
(g) Perkash v Rameshwar, 31 C 561. 
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but light to maintenance out of such property is expressly de- 
clared, not as an incident of co-ownership, but as an incident 
of their status of being male issue of their paternal ancestors 
There cannot be joint ownership and survivorship under the 
D&yabh&ga , hence the question as to the right of remoter 
descendants in the junior lines must depend on custom. 

In a case of Pachete Raj which appears to be governed 
by the D&yabh&ga, it has been held that there is no law or 
custom, which entitles any member of the family, other than 
the son or daughter of a holder of the estate to receive main- 
tenance. (h) It was, however, in evidence in this case, that 
the other members did, as a matter of fact, receive main- 
tenance allowances, but this was held referable rather to the 
favour of the Raja, than to any right in the recipients. 

In the case of Pachete Raj the maintenance grant is for 
life of the grantee, but is liable to be resumed by the successor 
of the grantor, should the latter die during the life-time of 
the grantee, (t) 

In the case of Patkum Raj y it has been held that main- 
tenance grants are resumable by the Raja on the death of the 
grantees. ( j ) There was an admission on the part of the 
defendant as to the grant being resumable. The learned 
judges seem to have been influenced by what they observe in 
the following passage, — “The nature of a maintenance grant 
is obviously that whilst it makes for the immediate members 
of the family a suitable provision, it prevents by means of the 
exercise of the right of resumption, the Zemmdart from being 
completely swallowed up by the continual demand upon it.’' 

The right of maintenance must according to Hindu law 
be referred to this co-ownership, of which this right and 
survivorship arc the legal incidents. The Judicial Committee 
observes, — '‘These giants by way of maintenance are in the 
ordinary course of what is done by a person in the enjoy- 
ment of a Raj , or impartible estate, m favour of the junior 
members of the family , who, but for the impartiality of 


(A) Nilmony v Hmgoo, 5 C 256 
(1) Chota v Puma, ai C L ] 144 
(j) Woodayaditto, Raja v Mukoond, 22 W R 225 
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the estate would be co-parceners with him ” (k) The Privy 
Council has explained this right to maintenance as due to his 
relationship to the holder and not on account of any co-par- 
cenary interest in the property or community of interest 
acquired by birth. (/) 

Descendants of grantees —But it should at the same 
time be borne in mind that the descendants of the 
original grantees also require maintenance , and there is no 
reasonable legal ground for drawing any distinction between 
the original grantees and their descendants with respect 
to their right to maintenance As regards the appiehenston 
of the estate being swallowel up, it may be remarked, 
that it is not unreasonable to expect that the holder 
should make provisions for the maintenance of all the 
members, out of the large income of the estate. It seems to 
be contrary to the spirit of the Hindu law as well as to 
Hindu feelings, that the remoter descendants of the junior 
branches should be deprived of this source of their maintenance, 
whilst the holder of the estate should be permitted to waste 
Its income and even dissipate the estate itself by alienations 
for satisfying his personal wants of an extravagant character. 

It should, however, be observed that m those estates to 
which the right of junior members to succeed by survivor- 
ship is admitted to apply, the right of a junior member’s 
descendants to maintenance, must follow as a necessary logical 
consequence from the doctrine of the Mitkkshara, on which 
survivorship is based. But it seems that even in such a case 
a grant has been presumed to have been for the grantee’s life 
only, (m) Grants for maintenance however, are not in all 
cases to be necessarily presumed to have been gifts of life- 
interest only. («) 

Modes of grant —Maintenance may be given in cash , or 
grants of land appertaining to the estate, may be made In lieu 


(k) Yanumuli v Yanumula, 13 MIA 333, 340, 13 W RPC 21 
(/) Rama Rao v Raja of Pit «pur, supra 

(m) Tituram® Cohen, 33 C 203 33 1 A 185 9 C W N. 1073 2 CL] 408 
15 M L J 379 7 Bom L R 920 3 A L ] 59 
(«) Mohim v Sarajubala, 9 C L J 576 
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of maintenance, the rents and profits of which, are enjoyed 
by the grantee and his heirs male in the male line. ( o ) 

It has, however, been held that the holder of the estate is Parmanent 
competent to make permanent hereditary grants for the main- grants!^ 
tenance of the junior members and their descendants (p) 

The validity of those permanent grants, is maintained on w h y support- 
the ground, that the holder has the power to alienate the ed 
impartible estate according to his pleasure, and not on the 
ground that the grantee’s descendants are entitled to have 
maintenance out of the estate , as they undoubtedly would 
have according to the Mit?ikshar& There cannot be any 
doubt that the holder of impartible estates, while making 
provision for the maintenance of their younger sons, will 
make the grants in perpetuity, when the veivv taken by the 
Courts in some cases, is known to them, namely, (i ) that mere 
maintenance grants may be resumed by his successor, but (2) 
that he is competent to make the grants permanent and heri- 
table m perpetuity. 

In the absence of express grant, the minerals do not pass Minerals, 
to the grantee of khorposh grant in Chota-Nagpur estate, (q) 

As between the Zemindar and the jagirdar who hold it 
for maintenance, the Zemindar must be regarded as the 
owner of the minerals. (*) 

Where the Zemindar and jagirdar aic the members of the Presumption 
same family and the jagir is held under the Zemindar, the 
presumption is that the jagir is held as khorposh or main- 
tenance grant, (j) 

Amount —In determining the amount of maintenance to Amount of 
be awarded to a junior member, the principles upon which maintenance 
maintenance is allowed to a Hindu widow should be applied : 
regard should be had to the income of the raj and other 
sources of income if any, and to the claims of other members 
of the family, as well as to the expenditure necessary for main- 
taining the position and dignity of the holder as a raja (t) 

(0) I akshmi v Deo Guru, 10 M 26b 20 I A 9 , Lakshmipathi v Kandasami, 

16 M 54 

(p) Ud lya Aditya, Rajai' Jadub, 5 C 1 13 on appeal to P C. 8 C 199 8 I A 248 
(j) Udai v Jagat, 6 P 638 1928 P 06 

( r ) Bageswari v Kamakhya, 53 C L J 11 PC 

(s) Bageswari v Kamakhya, 53 C L J n P C 
(f) Mahesh v Dirgpal, 21 A 232 19 AWN 4 6 
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. Wrongful withholding -of maintenance and unwilling- 
ness to pay the same will entitle the claimant to a decree for 
the arrears within the period of limitation. («) 

* Maintenance grants, ancestral, impartible and alie- 

maintenance nable. — Grants of land made for the maintenance of the 
grants junior members and their male descendants only, and resu- 
mable on their default, — are really intended to create an inter- 
est in pioperty restricted m its enjoyment to the grantees 
and their male issue personally, and such to be inalienable, 
coming as they do within the principle of clause (r/) and 
specially of the new clause ( dd ), section 6 of the Transfer of 
Property Act. They may be deemed to be assignments of 
the usufruct of the lands, not intended to be transferable, (v) 
alienable, But the courts presume them to be alienable in the absence 

SivisXfe (n of proved family custom, or express terms m the grant, to the 
some cases contrary, (rv) In some cases the grants are held to be impar- 
tible , (*) while in others they arc held divisible like other 
ancestral property . (/) they arc held to become ancestral 
property in the hands of the grantee, (z) 
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remedy on 
> refusal 


Nature of 


Sec- 6— SUCCESSION 

Pnm oge m Primogeniture lineal and ordinary.— The succession to 

‘ure. an impartible estate is regulated by the cu»to m of primogeni- 

ture, or more properly speaking, the holder of the estate is 
to be selected according to the particular custom of primoge- 
niture, obtaining in the same. In the majority of cases the 
lineal primogeniture appears to govern the succession to these 
estates, or to the office of the holder thereof, according as the 
holder is deemed to be the absolute master of the estate, or 
to be its sole manager 


(u) Yarlagailda v Yarlagidda, 24 M 147,153 27 I A 151,157 5 OWN 74 

• For alienation of maintenance grants, see Ch xvi Sec 3, Sub-Sec 3. 

(v) Diwali v Apaji, 10 B 342 

(w) Rim n Mudebhwjr, 33 C 1158 10 C W N 978 , Durgadut v Rameshwar, 
36 C 943 36 1 A 17O 10CLJ 233 13 C W N 1013 6 A,LJ 847 11 
Bom f R, 901 4IC 2 , Laliteswu v Bhibcsw ir, 35 C 823,12 C.W N 
958 8 C L J 124 

(x) Kopilnauth v Government, 22 W R 17 , Lil GajenJn v Lil M ithma, 20 

C W N 876 , 1 Pit L J 109 35 I C 383 , Ram Charm v Harihar, 35 I.C 
“2 (Pat,) , Durgadut v Rar r, 36 C 943 

O') Laliteswar v Hhabeswar, 35 C 823 , Ramchmdr 1 v Mudhesiwar, 3J C 
1158 

(2) Ha^anmull v Abam, 17 C W N. 280 17 C L J j£ ; 18 I C 625 
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By lineal primogeniture preference is given to the senior lineal, 
line • and the succession goes to the nearest in degree in 
that line , although he may be remoter in degree to another 
member of the family, who belongs to a junior line ; should 
there be more members than one in the nearest degree in the 
senior line, then the succession goes to the eldest among 
them ; in default of any one in the senior line, it goes to a 
similar member in the next senior line ; and so on. 

But by ordinary primogeniture preference is given to near - ordinary 
ness in blood irrespective of the line, and the succession goes 
to the nearest in degree although he may belong to the most 
junior line ; should there be more than one in the same 
degree, the succession goes to the eldest among them, to 
whichever line he may belong. 

All estates to which survivorship applies, and in which Lineal where 
the son of the last holder succeeds in preference to his appl'ies” 1 ” 1 * 
younger brother and the like, must be taken to be governed 
by the rule of succession by lineal primogeniture. 

In order to understand this position, let us take a case Example, 
governed by the Mitakshara • suppose, A the holder of the 
estate dies leaving two sons B and C , B the senior son holds 
the estate, and C the junior gets only maintenance ; B dies 
leaving a son D , then, D can get the estate in preference to 
C t if lineal primogeniture governs the succession. 

For, the estate being one to which survivorship applies 
is the subject of co-ownership of the members of the family 
viz., A, B, C and D , the last three acquired a right to the 
estate from the moment of their birth. In a joint family the 
rule of succession does not apply ; although when a member 
of a joint family dies, it is ordinarily said that his undivided 
co-parcenary interest passes by survivorship to the surviving 
members of the family, yet this proposition is not at all 
accurate j what really happens is, that the deceased member's 
interest lapses , the right of each member extends to the 
whole property, from inception, that right remains unaffected 
by the death of a co-parcener, which results only in the 
removal of a rival right of a similar character, co-existing in 

the property, and whicji event does not transmit any fresh 
_____ 
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right to any member. (A) Therefore C and D both had aright 
to the estate from before B's death which cannot oonfer any 
new right on D , then if D succeeds to the estate he can do 
so only by virtue of lineal primogeniture otherwise» G being 
nearer in relation to all common ancestors commencing from 
4, would take, if ordinary primogeniture were applicable. 
Although by reason of the custom of primogeniture B alone 
held the estate, yet as regards co-ownership, his position was 
not higher than that of C or D, his brother and son respectively, 
and the latter can take only according to lineal primogeniture. 

Accordingly, it has been held by the Madras High Court 
that when the senior line becomes extinct by reason of there 
being no son or other male descendant of the last holder, and 
the right of exclusive possession of the impartible estate is to 
pass to a member of a different branch, then it devolves, m 
the absence of proof of special custom of descent, upon the 
nearest co-parcener in the next senior line, and not on the 
co-parcener nearest m blood i.e., by lineal primogeniture and 
not by ordinary primogeniture. ( 1 ) This is the conclusion 
that legitimately follows from the Mitakshara doctrines, and 
is approved by the Judicial Committee 

The tendency of decisions, however, has been to attach 
special impoitance to the last holder who is sometimes con- 
sidered to form a fresh stock of descent. This may be per- 
fectly true in the Bengal School But there is a great and 
fundamental distinction in doctrine between the two schools 
in this respect, which may be illustrated by the following 
example — 

Suppose, the last holder dies without leaving male issue, 
but leaving his paternal grandfather’s fifth and youngest 
brother and the said grandfather’s second brother's son’s son. 

If the estate is to pass by succession to the nearest heir 
of the last holder, then it will go to the granduncle m pre- 
ference to the first counsm, in both the schools. But if the 
family be joint and governed by the Mitakshara, then the 

(A) Lakihtnan v Ramchandra, s B 48, 62 7 1 A 181 affirming j B 561 , Debi 
v Thakur, 1 A 105 F B , Bhimul v Choonee, 2 C 379 
(1) Naragmti v Venkata, 4 M 250 Kachi v Kachi, 24 M 562,609 II MLJ 
191 affirmed, 32 I A 261, 265 28 M 508 
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property is to pass by survivorship and not by succession , 
and as regards survivorship, there cannot be any difference 
between the first cousin and the granduncle, the former 
represents his deceased grandfather the second granduncle 
of the last holder, both of them would be equally entitled by 
survivorship, (f) 

The heirship to the last holder is no test m such a case. 
If it be conceded that if there were a son left by the last 
holder he would take, then that would afford conclusive 
evidence of succession by lineal primogeniture, as has al- 
ready been explained, and therefore the first cousin being in 
the next senior line, would take in preference to the graftd- 
uncle. (k) 

But although the same conclusion would not follow 
from the Bengal doctrines, yet the succession of the eldest 
son of the last holder would follow, if the descent be govern- 
ed by lineal primogeniture. 

Where succession is governed by custom and not by the 
ordinary law and the eldest son of the last holder succeeds 
according to it, it would be wrong to think that such succes- 
sion has anything to do with heirship to the last holder , for, 
the whole course of succession must be taken to be governed 
by custom irrespective of heirship to the last or any holder, 
although relationship to him is undoubtedly the most im- 
portant factor, but the same should be dissociated from the 
idea of heirship which does not apply. 

It has already been observed that succession by primo- 
geniture may be either lineal, that is, in the line of the 
eldest, or of the next eldest and so on , or it may be ordinary, 
that is to say, it will not devolve on the eldest line, but on 
the eldest from amongst the nearest in degree. Now the 
question arises, nearest in relation to whom ? In relation to 
the common ancestor of all the existing members of the 
family ? Or in relation to the last holder ? 

Succession of the nearest to the last holder seems ano- 
malous in principle. Suppose the existing holder’s eldest 

l j ) Debi v Thakur, I A 105 (F B ) , Bhimul v Choonee, 2 C 379 

Mohesh v. Satrughan, 29 I A 62, 
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son dies in his lifetime leaving a son, and then the holder 
dies leaving the said grandson and other sons , then if the 
eldest among his nearest relations is to succeed, his second 
son would succeed to the exclusion of the pre-deceased eldest 
son’s son. This kind of succession is never found in prac- 
tice. And it should moreover be borne in mind that accord- 
ing to ordinary Hindu law the right of representation is 
admitted amongst male descendants, and so the eldest son’s 
son would stand m the shoes of hia pi e-deccascd father for 
the purpose of inheritance from his grandfather. Hence it 
is difficult to say that he is remoter than his uncle. 

Now if the holdei of the estate is taken to be the manager 
of the joint family property, and suppose the impartiality to be 
the result of family arrangement, then it may be expected that 
the primogeniture applicable to such a case to be ordinary, in 
the sense of a succession of the eldest amongst the nearest 
from the common ancestor, and not from the last holder. For, 
according to the classificatoiy system of computation of deg- 
rees, as well as of rank and honour, the eldest amongst the 
nearest from the common ancestoi, would be the object of 
respect payable by all the other members of the family, and 
therefore is the proper person to step into the position of its 
head 

Hence ordinary primogeniture, puma facie consistent 
with Hindu law and usage, appears to be the succession of 
the eldest among-.t the nearest in relation to the common an- 
cestor, and not m relation to the last holder. 

If again the origin of an impartible estate be supposed to 
be a grant by the paramount power to a feudatory, then the 
course of succession to the Raj should likewise be presumed 
to have tieen settled at the time of the grant, in relation to 
the original grantee Theiefore, if ordinary primogeniture 
be the rule of succession originally fixed, the nearness or 
otherwise of claimants was necessarily to be calculated in re- 
lation to the original grantee, who must have been the person 
principally considered at the time of the grant. 

In practice, however, the nearest in relation to the last 
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holder is likely to have a closer connection with the Raj and 
its officers and servants, than a distant relation of the Raja , 
who may be the nearest in relation to the common ancestor. 
Hence the former would naturally be respected by persons 
connected with the Raj , and be looked upon by them as the 
proper successor to the existing incumbent. He would thu 
be in an advantageous position to easily take possession of the 
estate on the death of the last holder, and then to maintain 
his title to the same. And thus has arisen the importance of 
the last holder, with respect to succession and other matters. 

The kind of primogeniture applicable to a particular 
estate is generally settled by proof establishing the local 
or the family custom. (1) So a consideration of the principles 
and the argument set forth in the above discussion may not 
be necessary in cases where there is a clearly established 
custom of succession. 

It has already been said that it is of the essence of special 
customs and usages, modifying the ordinary law of succession, 
that they should be ancient and invariable , (//*) and it is 
further essential that they should be established to be so by 
clear and unambiguous evidence. («) 

Succession to acquisitions — The acquisitions from the 
income follow the ordinary rule of succession unless the facts 
show that the owner intended to incorporate that property 
with the impartible estate. («l) 

Case-law on succession.— When the decisions of the 
Courts on the subject of succession tj these impaitible estates 
are considered, it is found that, in some cases, the greatest 
importance is attached to the last holder who is deemed to be 
full owner and as such to become a fresh stock of descent. ( 0 ) 
On appeal from this decision, the Judicial Committee has held 
that “when an estate in impartible it is enjoyed in a diffeient 
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(/) Order of succession cinnot be presumed to be contrary to general Hindu 
law, because an estate is impartible, Har v Nagindra, 22 O C 68 6 O L 1 . 
2 66 1 52 I C 2 

(m) See Palam Ammal v Muthuvenkatachela, 29 C W N 846 PC, see ante pp 
27-936 

(«) Ramalakshmi w. Sivanatha, 14 MIA. 57° I A Suppl 1 17 W R 553 
ae supra pp 27,936 
(til ) See ante p 953 "Acquisitions ” 

[q) Muttuvaduganadha v, Penasamt, 16 M 11 . 3 M.L J. 2C5 
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mode from that prescribed by the ordinary Hindu law, but 
the inheritance is to be traced by the same mode, unless some 
further family custom exists beyond the custom of impartia- 
lity, ” and that accordingly the elder daughter's son who was 
the last male owner becomes the stock from which the descent 
had now to be traced, the ancestor who was his predecessor 
in title being no longer that stock and that the son of the 
last male owner is entitled to succeed in consequence of the 
full and complete ownership of his father who had himself 
become a fresh root of title, (ft) 

The distinction between the Diyabhaga and the Mit&- 
kshara, should, however, be always kept in view, accoi ding to 
the former of which it was held by the Privy Council in the 
Ttpperah case, that “ it is the nearest in blood to the last 
male holder, that is the proper heir, and not the senior mem- 
ber of the whole group of agnates.” (?) 

It is already said that an impartible estate may be the 
subject of co-ownership so as to pass by survivorship to male 
members, to the exclusion of the widow, the daughter and the 
daughter’s son, of the last holder. It should be borne in mind 
that this can take place only when the family is joint and 
governed by the Mit&kshard Succession in such cases has been 
determined by survivorship by the Courts, (r) The illegiti- 
mate son of a Sudra Zetnmdar is excluded from succession by 
the widow or the members of a joint family of the deceased, 
according as the property was separate or joint family pro- 


( / ) 19 M 451 23 1 A 128 

(q) Neelkisto v Beerchunder, 12 M I A 523 12 WR PC 21 

(r) Konammal v Annadana, 51 M 189 32 C f J 983 : 1928 PC 68 , Bhaiju- 
nath v Tej, 43 A 228 48 I A 195 19 ALJ 317 35 CWN 
564 33 C L J 388 40 M L J 387 23 Bom L R 654 2 P L T 257 60 I C 
334 on appe il from 38 A 590 (but see Rajkumar Babu v Janki, 24 CWN 
857 P C , and set, Gurusami v Pandia, 44 M 1 39 M L J 529} , Naragunty 
v Vengmia, 9MIA 66 1 WRPC 30 , Heeranath v Burm Naram, 17 
W R 316 on appeal from 15 W R 375, Chintamun v Nowlukho, 1 C 153 . 
24 W R 254 2 I A 263 , S»vagnana v Peri asm 1, l M 312 5 I A 61, 
Naragunti v Venkata, 4 M 250 , Bh iwam v Deo, 5 A 542 , Rup <v Ram, 
7 A 1 u I A 149, Durga v Durga, 4 C 190 <5 I A 149, Jogendra v 
Nit)anand, 18 C 151 17 I A 128 on appeal from 11 C 702, Subramanya v 
Siva, 17 M 316 4M LJ 152, Harpal v Lekhraj, 30 A 405,Kachl® 
Kachi, 28 M 509 32 I A 26 10 C W N 95 2 C L J 231 2 A L J 845 . 
15 M L J 312 7 Bom, L R 907, on appeal from 24 M 562 , Gur v Dhani, 
38 C. 182 7 I C. 806 , Indar v. Harpal, 34 A 79 . 3 A L J, 1251 . 12 I.C. 915 
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perty. (s) The widow of the last holder of the estate may 
succeed to the impartible estate, in the absence of any proof 
of custom excluding her from succession, if her husband 
was separated from the members of the family. (/) Where the 
property is ancestral and the family undivided, a custom 
modifying the law, must be a custom to admit women, not 
a custom to exclude them, (u) 

Women are excluded from succession m Killayat and 
Gujrat estates of Orissa. (n\) 

In the jungle mehals of perganas Jharia ( v ) and Ramgar, 
(w) the brother of a deceased holder, dying without issue, 
succeeds to the estate to the exclusion of the widow or 
other female relations. In the Jharia ( x ) and m the Ramgar 
( y ) cases the properties weie ancestral and the families 
undivided. In a recent dispute regarding the Jharia estate 
it has been held that women arc not excluded from succession. 
(2) It is also held that the nature of the Jharia impartible 
estate is immoveable propeity. 

In Nimar estate in the Central Piovinces women are 
excluded from inheritance (a) 

The Zemindari of Sadak Arjum in the Bhandra District 
in the Central Provinces is an estate in which the law govern- 
ing the descent is that applicable to a joint family, (ai ) 

The Amgaon Zamindari, one of the group of estates in 
the Central Provinces known as the Wainganga Zamindaries, 
is a partible estate (b) 


(s) Visvanatha v. Kamu, 24 M L J 271 21 I C 724 appeal after remand m 
30 M L J 451 and P C appeal in 50 I A 32 

(t) TaraKumare® Chutterbhuj, 42 I A 192 42 C 1179 19 CWN 1119* 

22 C L J 498 23 ML] 371 13 A.L J. 1034 17 Bom LR 1012 30 IC 

833 

(u) Heeranath v Burm, 17 W R 3 * 6,335 on appeal from 15 W R 375 , Rup 

Baism, 7 A 1 1 11 I A. 149 ' ‘ 1 

(ul) Amarendra v Banamih, 1930 P 417 10 P 1 (Domepara estate ) 

(v) Widows of Zorawar v Koonwur Pertee, 4 Sel Rep. 57 (new edition p 72I 

(w) Heeranath v Burm Narain, 17 WR 316 on apeal from 15 W R 375 

(*) *7 W R 3*6, 333 (y) 17 W R 3*6, 315 

(z) Prayag Kumari v Sive Prasad, 1926 C I the P C has not touched the 
point 

(a) Rao Kishore v Gapembai, 17 N L R 176 (PC) 24 C W N 601,607 17 
AI.J 1077 22 Bom LR 507 37 M L J 562 53 I C 630 
(a\) Sarjubai r Gingaram, 1930 N 35 

( 0 ) Martand v Malhir, 55 C 403 P C 24 N L R 25 32 C W N 621 47 
CL J 150 overruling, 1923 N 201, 
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In a Mitdksharfc joint family there is no distinction be- 
tween full and half-blood ; hence a half-brother, senior in age, 
succeeds by survivorship to an impartible estate, in preference 
to a younger brother of full-blood, (c) 

In the jungle mehals the lineal primogeniture appears to 
obtain as a local and family custom, as has been found in 
several cases, most of which are not reported, (d) In a case, 
the lineal primogeniture is held by the Judicial Committee to 
apply to Dhalbhum, one of the estates in the Jungle Mehals. 
The Dhalbhum family is one of the families whose ancestors 
originally came from the north-west and established them- 
selves by conquest in the Jungle Mehals, and is governed by 
the MitaksharA law. (e) In all the families the Raj descends 
to a single heir, and some of them keep up a sort of semi- 
royal state, and dignify the hcir-apparcnt and those in imme- 
diate succession with titles of honour which denote prece- 
dence. These titles have already been set forth. (/J After 
describing the estate m this manner their Lordships observe 
that the fact “that according to the kulhchhr or custom in this 
family, and those belonging to the same group, a grandson 
whose father is dead succeeds to the grandfather’s estate in 
preference to a surviving uncle ” — “has an impoitant bearing 
on the question” whether “the rule of lineal primogeniture 
applies in ca^es of collateral relationship.” Their Loidships 
also hold that “the precedence conferred or marked by the 
titles of honour given to the sons of the reigning Raja in 
order of seniority, a precedence which would naturally be 
attached to the lines of descent traced from them,” also points 
in the same direction, (g) 

It has, howevei , been held with respect to the Talukdari 
estates in Oudh that the cases where the holder’s name is 
entered in the second list prepared under Act I of 1869, an d 


(e) Subnmanyaw Shiva, 17 M 316 4MLJ 152 , Ramsami v Sudra, 17 M. 
422 (P C Appeal 28 M 515 26 I A 55) 

(d) Thikoor jeetnath v Loken ith, 19 W R 219, 

(e) Piatap Chandra v Jagdish, 54 C 955 54 I A 289 31 CWN 043 16 
CLJ 136 1927 PC 159 40 C L J 331 1925 C 11G 

GO Step 935 

(, g ) Mohesh v Satrughan, 29 I A 62 29 C 343 6 C W N 459 4 Bom L R 
37i 
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not in the third, the estate, although it is descendible to a 
single heir, is not to be considered as an estate passing 
according to the rules of lineal primogeniture. (//) 

In such cases the degree prevails over the line , but where 
the degree is equal, the line prevails. (1) 

A Special Bench of the Patna High Court, in the case 01 
Shaym Lai v. Btjoy, (j) has held that the succession to an 
impartible estate is to be traced by the rule which would have 
governed the succession had the estate been partible. The 
same High Court, (k) after the decision of the Privy Council 
in the case of Baijnath v. Tej ( l ) has held that it is impossible 
to uphold the view expressed in the case of Shyam Lai. 

One succeeding to the estate by survivorship is entitled 
to maintain an application for a decree for the unrealized debt 
by the sale of the mortgaged property under Order 34, Rule 
6 of the Civil Procedure Code, (m) 

Priority among sons by different mothers.— When the 
last holder leaves sons by different wives of the same caste, 
the first-born son is entitled to become the successor, although 
his mother may be junior to his father’s other wives that are 
also mothers of male issue. The rank or position of the 
mothers does not confer priority. («) 

But if the holder leaves sons by wives of different castes, 
then a junior son’s wife of the higher caste is superior to an 
elder son by a wife of the lower caste. ( 0 ) 

As succession depends on custom, there may be a valid 
custom whereby the junior son by a senior wife has prior 
right of succession, to an elder son by a junior wife. The 
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(A) Achat Ram v Udai, io C 511 ix I A 51 , Bhai Narendra v Achal, 20 C. 

649 20 I A 77 , Harbaksh v Dal, 22 A LJ 1079 1925 A 155 
(t) Narindra v Achai, 20 I A 77 20 C 649 , Gursami v Sendatti, 39 M L T 
529 • 61 I C 242 (j) 2 Pat LJ 136 Ci 9 2 7 ) Pat 121 39 IC 36 

C k ) Siva Prasad (Raja) v Beni, 1 P 387 1922 P S 29 
(/) 43 A 228 48 I A 19s 19ALJ 317 2 S C WN 564 33 CL J 388 40 
M L J 387 23 Bom L R C54 Go I C 534 

(m) Siva Prasad v Bern, above 

(n) Ramalakshmi, v Sivanantha, I A Sup I 14 MIA 570 17 (VR 553, 
Pedda Ramappa v Bangui Seshimim, 8 F A l 2 M 286 , Jagadish v 
Sheo, 23 A 3G9 28 I A 100 s C W N 602 3 Bom LR 298 11 MLJ 
178 

(0) Ramasami * Sundara, 17 M 422, on appeal to P C Sundarahngasami, v 
Ramasami, 22 M 515 26 I A 55 
L.— 122. 
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seniority and juniority are determined by the date of marriage 
and not by age (/>) 

It has been held for determining who is to be heir to an 
impartible estate, the same rules apply which also govern the 
succession to partible estates, though these estates may be 
held by only one member of the family at a time ; and accord- 
ingly it has been held that an illegitimate brother succeeds in 
prefernce to a legitimate but remoter relation. It is, how- 
ever, difficult to understand the principle enunciated in this 
case, namely Jogendta Bhupati v. Nityanund, {<?) 

Sec. 7- ADVERSE POSSESSION 

In order to acquire title by adverse possession by a mem- 
ber of a joint family the co-parcener's title must be denied and 
he must be absolutely excluded. ( r ) If the co-parcener lived in 
the property with other joint owners and had been supported 
by the proceeds of the joint family property, this is sufficient to 
legalise his exclusion and to save limitation, (j) 

The mere possession of the joint property by a person 
believing it to be an impartible property and another mem- 
ber of the family sharing in that belief accepts maintenance, 
does not amount to the exclusion of the latter. (t) 

A possession is never considered adverse if it can be 
referred to a lawful title (u) 


(p) 17 M 422, affirmed by the Privy Council, 22 M 515 25 1 A 55 
(9) 18 C 151 17 I A 128, on appeal from n C 702, see ante p 496 and 
foot note ( l ) supra p 9O9 

(r) Srt Raja Lakhsmi v Sri Raja Surya, 20 M 256 24 1 A 1 18 1 24 M 56a , 
52 1 C 470 

CO n M 380 , 14 M 237 

CO Raghunath v Moharaj, 1 1 C 777 , 20 M 256 24 M 562 
(u) Corea v Appulamy, (1912) A C. 230 



CHAPTER XVl. . 
ALIENATIONS AND WILLS. 

Sto. 1— OBIOINAL TESTS 

1 1 wr*' f^n ?wt: sutfaw. i 
$< 3 % * ftMnnrf; w* 11 

wur * irafa win i 
toot wr v<w i nrn 1 1 ft**. II 
S| m^T *$«i«rcn *r % i ot i 

*ft ft *Tf f% ifWftt ft*f% ii otw. il 

1 In houses and fields descended in regular course of succession (from 
paternal ancestors) the father and sons are equal sharers , but as regards the 
property acquired by the father himself, the sons are not entitled to partition, 
against the will of the father Though unmo, cables and bipeds (slaves) 
have been acquired by a man himself, neither a gift nor a sale (< f them should 
be made) without convening all the sons hor, those (issue) that are born, 
and those that are yet unbegotten, as well as those that are in the womb (of 
their mothers), all require means of support, hence the dissipation (by sale or 
gift without the consent of sons), of the means of support (namely, the 
immoveables and slaves) is highly censured — Vyasa 

^ I PraT*ritamT ftaljt OT Tf | 

3 * OTW OTTWf ft§. OTS* OT ft II *T W*I. I 

2 In land acquired by the paternal grandfather or a remoter paternal 
ancestor, or in corrody (mbandha— periodic benefit permanently derived from 
a person or porperty), or in chattels (=slaves, acquired by him) the owner- 
ship of the father and the son is the same — -Yhjnavalkya. 

* i otT cnn i 

*** ftg. ot ft ii 

Prsrr i 

?r* wrc* ftg. wf i 

vy* mthV epft wh ii iwft: i 

3 In property immoveable is well is moveible, required by the paternal 
grandfather (or a remoter pitern il ancestor) the p ireenership of father and 
son is declared to be equal In such ancestral property as was lost and 
recovered by the father through his own ability, and in what is acquired by 
learning, prowess and the like, the father’s ownership is ordained Of such 
property the father may make gift or distribution according to his pleasure,— 
Vrihaspati 
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a i Prtt jw: I 

cmro *r fan *r ficiw* ii *r*r*w: i 

4 1 he father is master of all the gems, pearls and corals , but neither the 
father nor the paternal grandfather is so of the whole immoveable property 
Y&jnavalky i 

for farr^cinT ^T*t «KVTOt fan H 
fw^rr ^iRwnfT l 

^rrepwr-f^*^ n *mn i 

5 A single parcener shall not without the consent of the rest make a 
sale or gift of the whole immoveable estate, or of what is common to the 
got-a— gentiles Kinsmen whether separated or undivided are equal in 
tespect of immoveables . for, one has not power over the whole, to give, 
tnortgage or sell. — Vyisa 

^ i gytffr i 

v ftirsra. u i 

6 Even a single member may make a donation, mortgage or sale of 
immoveable property, during a season of distress for the sake of the family, 
and specially for religious purposes —Vrihaspati 

« I farap jt sfa*r ninft r*tt: i 

ii stsqftr: i 

7 Separated or unseparated Sapindas are equal in respect of im 
moveables , for, in all circumstances, one is incompetent to make a gift, 
pledge or^sale (of the same) — Vrihaspati 

c | ffonft viTftfl fuSlT-'VTf^H || 

8 In immoveable property there is no sale , mortgage may be made 
by consent (of parties interested; 

(I vfkV. WfcT*IVTfcT ^ | 

tnyft f*ni?fi ww i P i Wt n 

9 He who accepts land and he who gives the same, both of them are 
performers of a holy deed, and shall certainly go to the blissful region of 
heaven —Cited in the Mit , 1,1,32 

?° 1 Rfcmf: wm: ftforcr. n 

*rnaw; i h 

10 Acceptance of a gift shall be public, specially of immoveable property. 
— Vajnavalkya, 11, 176. 

[I he founder of the Bengal school does not admit the Mitakshara 
doctrine of right by birth, according to which the birth of the male issue is the 
came of his co-parcenary right to the property of the father and other paternal 
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ancestor, which property is therefore called unobstructed, heritage , but he Right by 
maintains that kentag* is always obstructed Obstructed heritage is also re- birth not 
cognised by the Mitakshara, but is held to be applicable to collaterals only, 
and not to male issue, the heir par excellence Accordingly Jimutavahana main- School^ 
tains that the demise of the father or deceased owner is the cause of the 
heritable right of the son or heir To this position an objection may be raised, 
namely, how can one person's act such as the owner’s death, be the cause c f 
the right of another person, such as of the heir, the ordinary rule being,— one’s 
twn exertion is the cause of his proprietary right This objection which 
is equally applicable to the obstructed heritage under the Mitakshara,— is thus 
obviated by the founder of the Bengal school. — DayabSaga, Chapter I, paras 
■**•»] 

\ \ i vw , wiwmjjcww* i 

fir vpftf ^ 

h 4 ^m?rr<m: i fir 

T wro ir, cr^ 4 i w 

wwnft *f ^firn, fir. 5 inf 4 $apr 

ftcfT ^*13 | Wfijg” 

(a) imw ^Wtt^ ^ i ^ i 

"44 sfbiTT, ^*TfT?TgTT fir ** fi^^rprrc 

start! Msfa, x* cn urtfo i ^ i 

^vsprfr ^ tj*^*i*im?* *t«t tn** ^tre 

finr^ i (b) 

’S^T^TSTT 31 fiw, «rwTf! q f ^ t qw i- 

i V l 

(а) tr*reT ?ta i 

*mx**nvc?! 4 ii 

(б) XlWTWT Hpam?! 3^4 1 

fT*r 11 

^T»^T HiTrhrR ^aTtfi^T | 

\ 0 1 «i, 0 < 1 

tl (The accrinl of) one’s proprietary right by another’s act is Ownership 
not inconsistent, by reason of its being founded on the Shastras . may arise 

and apart from the Shastras, it is seen also in the world (te, on fro™ an * 

, , , others act, 

the actsal practice among people , since, in the case of gift, the donee s 

ownership in the thing (given) arises from the giver’s act consisting of the 
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relinquishment in favour (te, with the intention of causing ownership) of a 
sentient being — D B , i, 21 

Nor can it be contended, that the proprietary right 'of the donee) arises 
from acceptance, (literally) appropriation (by him, of the thing given) , since, 
in that case, there would arise this objection, namely, that the acceptor (or 
the donee) alone would bocome th egieer (according to the grammatical rules), 
since, gift consists pf an act of which the effect is the generation of another's 
proprietary right, and that effect would depend on (the act of acceptance by) 
the donee (according to the contention), in the same manner as a sacrifice^ 
though making the relinquishment in favour of the Deit> of a thing (owned 
by him) is not called the /iota, but the priest alone, as performing the act 
of throwing (that thing into the sacrificial fire), which (act) is the cause of 
applying the name of homa to the relinquishment of that very thing,— is called 
the Kota Besides in passages of the Shastras such as (a) "Intending in 
mind a fit object of the gift, etc (the use of the word gijt is found even 
before acceptance D 13, 1, 22 

Should it be contended that as swdaia means appiopriatioH,— since by 
reason of the use of the affix ckwi (in the word swilara) which implies 
becoming (of a thing) what it before was not his {swikaia — ) app) oprxatibn 
consists of an act nuking that one’s property, which was not his propt rty, 
—how can piopnetary right arise antecedent to the same {it, appropriation 
or acceptance) ?— D B , r, 23 

The answer is, though proprietary right has already arisen (from the 
donor's act) yet it is by the donee’s act consisting of the knowledge that " it 
is mine” that the property is made liable to user according to pleasure 
and this is the meaning of the word (swiiam—) appropriation (or accep- 
tance) Although acceptance (of gifts) does not (immediately 1 create 
proprietary right, still its being a mode of acquisition like officiating as a 
priest, and teaching, with which it is associated ( 6 ) is not inconsistent for, in 
the case cf officiating as a priest, and so forth, the proprietary right arises 
from the right of the gift of the fees — D B , 1, 24 

(а) Intending in his mind a proper object of the gift, (the doner) should 
throw water on the ground (indicating the mental act of giving) there are 
bounds of the ocean, (but) there are no bounds of gift 

( б ) Reading (the Shitstras) and teaching (others to read them), performing 
sacrifices and officiating as priest (in sacrifices performed by others), making 
gifts (to the poor) and accepting gifts (made to them by the virtuous), are 
the six acts of the first-born caste but of these six acts of this caste, 
three are his means of livelihood, namely, officiating as priest, teaching 
and acceptance of gift from a pure person — Manu X, 75, 76 

1 qfluramfamGTT t i 

H ciforrer.g *nrr * 1 
11 

T*TVrri *pir,«rn*w. 11 
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12 Let all the relations in my fanpily that have come to this world, 
or will (hereafter come, it, those now existing as well as those that will 
come into existence in future), have satisfaction by means of the water 
let all beings enjoy it by wishing, drinking and bathing —This text is 
cited by Raghunandana m his work called Consecration of Tanks 

Sec. 2— ALIENATIONS* 

Sab-Sec i-PROPERTY 

History of alienation of land — Thr descnptions of 
property are found in the (Smritis) codes of Hindu law, 
namely, immoveable, moveable and Nibandha. Great im- 
portance is attached to immoveable property, the ownership 
of which appears to have been recognised by ancient law to 
be vested in joint families, the units of archaic society, or 
in the village communities which were but expanded families 
and not in the individual members thereof. It was deemed 
to be the hereditary source of maintenance not only of those 
members of the family that were in existence for the time 
being, but also of those that were to be born in future as 
well as of those that had departed for heaven to whom 
oblations were to be regularly offered every month which 
constitutes a day of the ( pitns ) deceased ancestors. Land 
being thus dedicated, as it were, to the family deemed to 
consist of the departed, the living and the future members, 
or to the village community, and the ownership being there- 
fore vested m that permanent ideal entity, its living members 
could not be competent to alienate its property, which they 
were only entitled to use, occupy and enjoy, but bound to 
protect preserve and pass on to their successors without 
dissipation. 

Texts absolutely prohibiting alienation of land appear to 
indicate the ancient law. In the course of time, the right of 
alienation had to be recognised, and it appears to have first 
come into existence in the form of gift of land to meritorious 
and useful strangers, for inducing them to reside in a village 


* Alienation by Karla, see ante p. 382, Ch V, Sec G, Sub-Sec 11 , by 
member, p 414, Cb V, Sub-Sec 11, Sec 7, by widow, pp 754 * 766 , 
by manager of endowment pp 885-893 , by holder of impartibi? 
estate, pp 944*950 
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for the benefit of the community, such as grants of land to 
a Br&hmana who was to Impart religious instruction, to a 
physician for medical treatment, and to a person distinguished 
for secular learning for imparting secular instruction and help- 
ing the people in other ways, — called respectively Brahmot • 
ter , Vaidyotter, and Mahattran. 

by The next step in advance towards right of alienation 
was when a necessity affecting the whole family could not 
otherwise be met than by a transfer of landed property, 
which, consistently with the prohibition against alienation, 
took the shape of the pure usufructuary mortgage that ap- 
pears to be the earliest kind of pledge of land. The aliena- 
tion could be made by the kart ft or the head of the 
family. 

In process of time, however, out and out sale of land 
came tc be recognised but still subject to the restrictions 
applying to families governed by the Mit&kshara. 

Moveables —Moveable property was not of much import- 
ance in former days, and its alienation is not fettered hy 
restrictions, the property being, from its very nature, easily 
removeable and difficult to trace. Although at present such 
property has acquired great importance specially in the shape 
of funded property, such as public debt, municipal debenture 
and share of Railway or other joint stock companies, as well 
as ships, machinery and the like. 

Nibandha — Nibandha or corrody is some thing of value 
periodically received by one person from another, on the 
strength of a grant. The illustrations of nibandha given in 
the Mitikshara while explaining the term, show it to be a 
benefit derived from land , (a) but the Dayabhiiga explains 
it to be what is promised by one person to be given perio- 
dically to another, as on the month of Kartika every 
year. ( b ) 

G P. Notes — The incidents of immoveable property 
appear to be applied to this kind of property. Government 

{ a ) Mit I, 5, 4 , see sup, a p 352 " ” 

(f) D B 2, 13 , see supra p 352 
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Promissory Notes and similar funded property were unknown 
to Hindu law : considering their importance they should be 
deemed as nibandha and as notmoveable property under 
Hindu law. These ought to have the incidents which Hindu 
law annexed to nibandha , t.e., the incidents of immoveable 
property. This appears to be the conclusion that is consis- 
tent with the spirit of Hindu law, and is also supported by 
the explanation of the term given by the founder of the 
Bengal school in the Dtlyabhkga According to this 
explanation the annuity which is promised in the from " I 
wilt give it every month of Karttka', * — does not seem to be 
necessarily annexed to land, but to create a personal obliga- 
tion, although the right to receive and the liability to pay, 
may both be intended to be heritable, such as an annuity to 
a spiritual guide, the relation of disciple and spiritual guide 
being a heritable one , (r) instances like this, however, 
are now held to be, matters of moral obligation only. 

But nibandha or corrody has been held to be limited to 
benefits arising out of land, and accordingly Government 
Promissory Notes have been held to have the incidents of 
moveable property, (d) 

Slaves. — There was another kind of property which, 
regard being had to its importance, was by Hindu law placed 
in the same category with land, but which has ceased to 
exist in British Empire by reason of the humane legislation 
(<?) prohibiting the recognition of and declaring it to be a 
serious crime to hold, such property. 

Slavery or proprietary right of man over man, was recognised by ancient 
law in all countries. Mankind owes a deep debt of gratitude to the British 
people for their humanity, who spent millions of money for abolishing slavery 
by emancipating the slaves existing at one time in the British Empire on 
payment of compensation to their owners, and who have since been sparing 
no pains to suppress in all countries this inhuman usage 

Conclusion — Thus there arc four kinds of property dealt 
with by the commentators on Hindu law, namely, (i) land, 
(2) nibandha , (3) slave, and (4) moveable The first three 

(( ) Manu, VIII, 388 (d) Doorga v Pporun, 5 W,R 141 , 

(e) Act V of 1843 

H E--123 
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are placed in the same category regard being had to their 
importance, and have the same incidents as immoveable pro- 
perty, in contradistinction to those of the moveable property. 
Now, what things were the Hindu lawyers contemplating, 
as constituting moveable property while they were dealing 
with the classification of property ? The household furniture, 
the wearing apparel, the few ornaments put on by women, the 
domestic animals, the implements of agriculture or mecha- 
Whatare nical art carried on by the family, grains and the like are 
the only things they were thinking of, as composing move- 
able property, which was deemed to be of lesser importance. 
It would not be right or reasonable to include under the 
term moveable of Hindu law, the important kmd of property 
that was unknown to ancient law, but has come into existence 
in tfye course of progress of the Western civilization of 
modern time, such as the funded property which bears a 
closer resemblance to the nibandha or corrody of Hindu 
law. 
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Sub-Sec u-POWER OF ALIENATION 

Capacity to alienate. — The subject of alienation has 
alieady been considered while the Mitakshar£ Joint Family, 
(tfl) the Female Heirs, (/) the Endowed Property,^; and 
the Impartible Estates (//) have been dealt with. Some 
general principles only relating to alienation may shortly be 
stated here 

It should be obseived that an owner may be incompetent 
to alienate his own property, while a person who is not the 
owner, or who is only a part-owner, may, under certain 
circumstance, be authorized to alienate what belongs entirely 
to another person, or jointly to himself and others. 

Capacity to alienate is also affected by the nature ard 
charactei of the property as being moveable or immove- 
able, joint or separate 

In the case of joint property, the capacity of a co-owner 
is affected by the nature of the joint- tenancy, as the co- 


(ei) Ante p 382 etc and 41 1 etc 
(/) Anlep 7 S 4 etc 
( h ) Antep 944 


(g) Antep 886 etc 
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owners being joint-tenants or tenants-in-common , the joint- 
tenancy again may be convertible into separate tenancy, or 
it may be unseparable as m the case of two or more female 
heirs. 

The capacity of a joint tenant is affected also by tlv* 
purpose for which the alienation is made, — being a joint one 
of all the joint-tenants, or a personal one concerning himself 
alone. 

Owner incompetent to alienate. — Want of discretion 
incapacitates a person from making any transfer of his pro- 
perty , accordingly a person who is a minor, or an idiot, or a 
lunatic, cannot alienate his property. 

According to Hindu law women are deemed to be want- 
ing in discretion, and therefore they require the guidance of 
their male relation in. managing and dealing with their 
property. The Diyabhiiga distinctly lays down that a 
widow inheriting her husband’s estate, must remain under 
the control of her husband’s kinsmen t . e., the reversioners, 
with respect to the management and disposal of property. (?) 

It cannot but be admitted that women are impulsive, 
and are carried away by their feelings and sentiments which 
control their actions, and to which their reasoning power is 
subordinated. Having regard to this natural defect in the 
character of women, Hindu law provides, that women must, 
in all stages of their life, be under the guardianship of their 
male relations 

The Legislature appears to have accepted this principle 
in placing a woman possessed of large property under the 
Court of Wards, and m providing that she cannot deal with 
any property without the consent of her constituted legal 
guardian. The Privy Council has held that a woman, a 
Ward of Court connot even surrender the widow’s estate 
without the sanction of the Court, (y) 

And accordingly the Courts also require proof, in cases 
of alienation by Hindu ladies, that they had disinterested 


(t) D B XI i, C4 
(;) Set supra p, 798. 
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and independent advice, and that the deed was explained 
to, and understood by them. (£) 

Alienation of moveables —Theie are only two questions 
that arise for consideration with respect to the alienation of 
moveables, namely, (i) the father’s power of alienation over 
ancestral moveables, under the Mitaksharii and (2) the widow’s 
power over inherited moveables. 

As regards the Mitakshara fithei’s power of alienation 
over ancestral moveables it has already been said that aliena- 
tion to an outsider should be distinguished from unequal 
distribution without any justifying cause among the male 
issues who are also joint owners. Gifts of small portions, 
out of affection, to members of the family arc expressly 
allowed. A bequest, of the bulk of ancestral moveables 
to one of two sons even, to the exclusion of the other, can- 
not be valid (/) 

The restrictions imposed on a Hindu widow against 
alienation of the husband’s estate, apply to moveables as well 
as to immoveables, in all the schools ( m ) excepting m MithilA, 
and in Bombay as regards those that are governed by the 
Vyavahara-Mayukha. (») 

According to the commentaries of the Mithila school 
the widow’s rights in property inherited from the husband 
are the same as m propeity given by him, that is, absolute in 
moveables, and limited to life-interest m immoveables. 
Hence inherited moveables should become the female heir’s 
Stndhan. 

In Bombay, it has been held that although under the 
Mayukha a widow has absolute power of alienation over 
moveables inherited from the husband, yet she cannot be- 
queath the same by a Will. ( p ) It is no doubt true, that a 
usage has sprung up in some districts in Bombay, recognising 
widow’s power of alienation over moveables upon the autho- 


(k) Ante fp 771-772 (l) See ante pp 3C7-3C& 

(tn) Collector v, CaVdly, 8 M I A 529 , Bhugwindeen v Myna Baee, 11 M I A, 
506 , Narasingha v Venkata, 8 M 290 

(h) Birajun v Luchmi 10 C 392 , Hanlal v Pranvalavdas, 16 B. 320, 233 , in 
this connection see ante pp 734-735 
(0) Gadadhar v Chandrabhag bai, 17 B ("90, see 28 B 453 
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rity of Mayiikha, but it is difficult to find any passage m that 
work, supporting or justifying the said view. 

In the other schools although a female heir has only the 
Hindu widow’s estate m moveables as well as in immove- 
ables, yet no other rule is laid down to preseive the rights of 
the next heirs in the moveable property inherited by a 
woman, than the provision that a widow must be subject to 
the control of the husband’s kinsmen, as regards the manage- 
ment and the disposal of the husband’s property This 
provision however has been deemed to be of moral obliga- 
tion only in this view, however, it would be difficult to 
protect the reversioner's interest from defeasance by the 
widow’s unauthorized disposal. 

Hence it is observed with respect to that provision— 
“These are no doubt moral injunctions, bat practical effect 
has always been attempted to be given to them so far as cir* 
cumstances at the present time allow” (p ) 

Alienation of a single co-parcener’s interest— One 
of the fundamental points of distinction between the two 
schools, consists in the diffeience in the nature of tenure of 
joint property , in Bengal co-heirs take as tenants-in*common 
or to use the expression of Jimutav&hana, the right of each co- 
heir accrues and extends to a fractional portion only of the 
joint inheritance, and acting together, force each other to 
limit its operation to and adjust itself distributively on, parti- 
cular portions only of the aggregate, which portions existing 
from before, but not manifest, arc only made known by parti- 
tion One of the legal consequences deduced from this doc- 
trine, is, that each co-parcener is free to alienate his share 
without the consent of his co-heirs. 

Whereas under the Mitaksharii, co-parceners are joint- 
tenants, the right of each extending to the whole estate, or 
whole estate being jointly vested m all the co-heirs , so that 
no one has any definite share in the property, which they 
hold as a corporate body. Hence no individual member can 
alienate any joint property in which he has not individually 
any right or interest as may be transferred. Though one 
(p) Durga v Chintamom, 31 C 314,220 8C WN 11. 
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member alone is entitled to enforce partition and so cause the 
joint title to be converted into several ones, and have a 
separate share out of the aggregate, which share, if allotted 
exclusively to him alone, may be transferred by him according 
to his pleasure. A single member, however, ‘ may alone as 
representing the whole family alienate any joint property for 
a family purpose , the incapacity relates to an alienation of 
his own interest only for his personal purpose. 

The Mitakshar<\ law incapacitating a co-parcener from 
alienating his undivided co-parcenary interest has been modi- 
fied to some extent in Madras and Bombay by the operation 
of the principles of equity, in favour of purchasers for value, 
founded on the co-parcener’s unrestricted right to call for 
partition ( q ) 

But as regards volunteers 1 e donees and legatees, the 
old rule against alienation of undivided co-parcenary interest 
is strictly maintained, and no member of a joint family in 
India can make a valid gift or bequest of his joint interest. ( r ) 
Hence a bequest by the father cannot be validated by 
even the consent of his son who is the only other member of 
the joint family to the extent of his father’s undivided share 
in the joint family property. ( s ) 

* The tGnure of property inherited by co*widows or two 
or more daughtei s is deemed to be unseparable joint-tenancy 
so that there cannot be such a partition between them as to 
a division of title and the conversion of the joint estate into 
two separate estates to be held in severalty , hence one cannot 
make any valid alienation without the consent of the others. 
(/) But there may be a division of possession by agreement 
between them, or even by a decree of Court, for the limited 
purpose of securing to each a distributive enjoyment of the 
benefit of the joint property, but keeping intact the right of 
survivorship, (it) They may also divide the property by 
(q) See pp 415-416 and 425 supra 

C r ) See pp 422, 424, 549 supra , Jamnadas v Gardhands, 1926 B. 463 
(s) Bhikhabhai v Purshottam, 50 B 558 1926 B 378 
* See ante pp 749-754 

CO Gajapati v Pusapati, 16 M 1 19 I A 184 

1*0 Dal v, Paribas, 8 C W.N, 658 , see pp 750751 supra . 
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contract, and agree to release their mutual right of survivor- 
ship and take possession of their shares with power of alie- 
nation , and so each may take an estate in her share during 
the life of both, so that the survivor is not entitled to claim 
any property alienated by the deceased, the alienee being en- 
titled to hold it during her life also. ( v ) It is also held that 
one of them may alienate her life-interest in the estate. ( w ) 
And it is further held that a compulsory sale m execution of 
a money-decree of her life-interest would entitle the purchaser 
to hold it for her life, (x) 

Alienation by non-owner.—A Sebayet or trustee 
managing an endowed property and a guardian managing an 
infant’s estate, may in certain circumstances alienate the pro- 
perty under their charge, although they have no personal in- 
terest m the same, (y) So the Kart'i or a mcmbci of a joint- 
family may make a valid alienation of the interests of himself 
as well as of other members, in a joint property under cer- 
tain circumstances (s) Similarly a Hindu widow or other 
female heir whose right of alienation m the property inherited 
by her, is ordinarily restricted, may make a valid transfer 
for raising money for certain purposes, (a) 

All these analogous cases are governed by the same 
general principles The circumstances justifying transfers 
may vary in the different cases, but they must come under 
one of two heads, namely, either Necessity or Benefit to the 
estate, or to the person, including spiritual benefit. The 
lender or the transferee is bound to enquire into the necessity 
or the benefit 

The leading case on this subject is, that of Hu nooman 
parsad Pandey. (b) This classical judgment of the Judicial 
Committee was pronounced with respect to the power of a 
manager of an infant’s estate. The principles laid down are 
as follows, — 

(v) Ramikkalw Ramisimi, 22 M 5 21 , s.c /> 751 r«' 1 

(w) Vadali v Kotipalli, 2 5 VI 114 , see p 752 snpta 
(r) Ariyaputri v AI lmelu, 11 M jo$ , So p 758 supra 

(y) See ante p 885 etc 

(z) See ante, p 382 etc 
(a) See ante p 756 etc 

(« 6 M I A 393 18 W,R 81 
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1. “ The power of the manager for an infant heir to 
charge an estate not h.s own is, under the Hindu law, a limit- 
ed and qualified power. It can only be exercised rightly in 
a case of need or for the benefit of the estate. 

2. “ But where, in the particular instance, the charge is 
one that a prudent owner would make in order to benefit the 
estate, the bona-fide lender is not affected by the precedent 
mismanagement of the estate. 

3. “ The actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred upon it, m the parti- 
cular instance, is the thing to be regarded. 

4. “ The lender is bound to enquire into the necessities 
for the loan, and satisfy himself as well as he can, with 
reference to the parties with whom he is dealing, that the 
manager is acting, m the particular instance, for the benefit of 
the estate. 

5. “If he does so enquire, and acts honestly the real 
existence of an alleged, sufficient and reasonable credited 
necessity, is not a condition precedent to the validity of his 
charge" in other words, “a bona fide creditor or transferee 
should not suffer when he has acted honestly and with due 
caution, but is himself deceived And 

6. “ Under such circumstances, he is not bound to see to 
the application of the money ” 

In the case of Karnes hivar Persad v. Run Bahadoor{c) in 
which a mortgage executed by a Hindu widow was sought to 
be enforced against the reversioner, their Lordships held that 
those principles laid down m the case of Hunooman Persad 
Panday , apply — “not only to the case of a manager for an 
infant which was the case there, but to transactions on all 
fours with the present, namely, alienations by a widow, and 
to transactions in which a father, in derogation of the rights 
of his son under the Mitakshara law, has made an alienation 
of ancestral family estate, {d) The principle broadly laid 
down is, that although the lender is not bound to see to the 


(t) 8 LA 8, ix GC 84 3 

(4) See supra pp 439-442, 444*453 
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application of the money ,(/) and does not lose his rights if 
upon a bona-fide inquiry he has been deceived as to the 
existence of the necessity which he has reasonable grounds 
for supposing to exist, he still is under an obligation to do 
certain things." Then their Lordships cite from the judgment 
passages set forth ahovc in paragraphs 4 and 5. And their 
Lordships go on to observe — “such being the law any 
creditor who comes into Court to enforce a right similar to 
that which is claimed in the picsent suit is bound it least to 
shew the nature of the transaction, and that m advancing his 
money he gave credit on reasonable grounds to an assertion 
that the money was wanted for one of the tecognised neces- 
sities.’’ A*> to the power of a widow to borrow for the 
purposes of a trading business inherited by her on the cicdit 
of its assets sec Sham Sunder v Ach/iau, (/) Sah ad hat v. 
Maganlal . (g) 

And in the case of Prosunno Ktimau Debya y their Loid- 
ship', held that those principles apply also to the power of 
a Sebayet and manager of property dedicated to the worship 
of a Deity Their Lordships say, — “The authority of the 
Sebayet of an idol’s estate would appear to be * * * analogous 
to that of the manager for an infant heir, which was 
thus defined in a judgment of this Committee, delivered by 
Lord Justice, Knight Bruce,’’ and then the above passages 
are cited. ( h ) 

As regards the capacity of the Pardanashm Hindu ladies 
to alienate property, it should be borne in mind that the 
status assigned, and appears to be rightly assigned, to them 
by Hindu law, is, that of life-long pupilage or tutelage Hence 
they should be permitted to exercise this exceptional power 
only m cases of need or preservation of the estate. ( 1 ) 


(e) See supra p 393 and also pp 7G6-7G7. 

(/) 25 I A 183, 192 

(g) 2G B 206 3 Bom L R 738 , see also p 7C8 supra 

( h ) 2 I A. 145, 151 , see foot note (d) p 888 supra, 

CO See supra pp 759^5 

H, L-124. 
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Other persons competent to transfer property not their 
own are Exeautors, Administrators, Trustees, Partners, 
Agents and the like, who are authorized by statutes or by 
the owner’s express or implied consent. These cases are 
merely alluded here , the power of the two first is discussed 
later on. 

The principles so lucidly enunciated by their Lordships 
in Hunooman Persad's case, and applied to other cases of 
analogous character, have been adopted and embodied by the 
Indian Legislature in Section 38 of the Transfer of Property 
Act. 

Sub Sec m -PRE-EMPTION 

The law of pre-emption was introduced into India with the 
Mahomedan government. The province of Behar was an 
integral part of the Mahomedan Empire and consequently in 
Behar the right of pre-emption was adopted and is enforceable 
irrespective of the parties concerned (/) It also applies 
among the Hindus of the District of Sylhet. ( k ) The 
pre-emptor must be either a native or domiciled in place where 
custom prevails. (/) The right is to some extent made 
applicable in the Punjab by statute (/«) Where no special 
custom is pleaded, a claim by a Hindu for pre-emption must 
be tried on the principles of justice, equity and good con- 
science. ( n ) 

Where there is no local custom of the right of pre-emption 
amongst the Hindus, the Mahomedan law of pre-emption will 
not apply, if the claimant and the vendor are Mahomcdans 
but the vendee is a Hindu ( 0 ) When in such a case, the 
Hindu vendee, the Mahomedan vendor and the Mahom- 

(j) Jadu v Janki, 39I.A 101,106 39 C 915 16 C W N 553 15 C L J 4831 
23 M L J 28 9 A L J 525 14 Bom L R 436 15 I C 659 , Tokh v Ram, 
90 I C 806 1925 P 743 , Jadu v. Janoki, 35 C 575 

(k) Nabin v Rajam, 25 C W N 901, 904 63 I C 196. 

(l) Parsasth v Dharu, 32 C 988 , 3 Pat L T 556 , 67 I C 706 , 24 W R 95 

(m) Act XII of 1878, Punjab Customs 186 

(n) Kheyali v Mulhck, 20 C W N 1048 (pat) 

(0) Ajimtulla v Jadav, 30 C W N 272 , Furman v Bhurut, 13 W R » F.B. ai , 
fott see Gobind v Inayatulh, 7 A 775 F.B 
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edan claimant considered that the law of pre-emption was 
applicable, it was held that the question as to the applica- 
bility of the law against a Hindu vendee was not necessary. 
(. p ) In this connection, see ante pages , 392, 446. 

Where the pre-emption is claimed by a Hindu, he must 
comply with all the requirements of Mahomedan law (q) 
When preference is claimed among rival claimants by reason 
of relationship with the vendor, it must be shown that they 
arc descended from the common ancestor, (r) A son in a 
joint family cannot maintain a claim to pre-empt a sale of 
joint family property made by the father as manager for legal 
necessity {s') 

Sec 3-GIFTS 

Sub-Sec 1— OLASSBS OF GIFTS 

The subject of gift is discussed in the Hindu codes and 
commentaries, under the Head Topic of Litigation, or Form 
of Action, called Resumption of Gifts, where gifts arc divided 
into four classes, namely, (1) proper, (. 2 ) improper, (3) 
valtd or (4) invalid the original words being deya (t**what 
should be given) adeya , * what should not be given) 

datta Or* -given 1 e , irrevocably) and a-datta (*r^r ~ ungiven). 

1. A proper gift consists of the donation of the donor’s 
own property, which is not prohibited. If a person has more 
property than what is sufficient for the maintenance of 
those he is bound to support, he may make a pioper gift 
of the excess. The Hindu Codes recoginze a man’s proprie- 
tary right over his wife and son, but condemns a gift or sale 
of them hence a gift of them would be tmpioper , as appears 
from what follows. 


{/>) Sitafam v Syed, 45 B 1056 48 1 A 475 24 Bom L B. 595 3 d C W N 
221 t 64 I C 826 1922 P C. 41 
{(f) Njbm v Rijini, 25 C WN got, 905 C3 IC 195. 

(*•) Manji v Bhagole, 1929 A 419 

Cj) Pratap v Shiam, 43 A 264 18 A.L J 116 • 55 I C 37 , but see Hiwanchal 
v Ajodhya, 1929 O. 265 F B 
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2. Subjectb of improper gif t are, either what are not the 
donor's own or exclusive property (though they are in hib 
possebsion), or are what is forbidden to be given away they 
arc enumerated in the following text of Narada, thus, — “The 
sages declare that a person cannot, even when placed in 
distressful calamities, make a proper gift of a thing entiusted 
to ium by its depository, or borrowed (by him fron another), 
or pledged (to him), or what is joint pioperty (of himself 
and his co-parcener,), or what is deposited (with him by 
another), or his son, or wife, or entire property, or what 
has been promised (to be given to onother) ” 

The Mitakshara in commenting on this text says, that 
the text is intended to lay down the subjects of imp t ope r gift 
but not to indicate want of ownership, because the ownership 
does exist in son, wife, entue property and what is promised. 
It would appear therefore that a gift of these though 
improper may be valid, in those cases in which the donor is 
owner. For, m the same chapter, there is the following text 
of Yajnavalkya, — “ The acceptance of a gift shall be public, 
especially of immoveable p.opcrty ” — and the Mitakshari 
introduces this text, thus, — “ In this text the sages declare 
that the acceptance of property of which the gift is improper 
should be publicly made by the donee ” So it appears that 
a bona fide donee without notice conn^t be blamed if the 
thing given do not belong to the donor. 

3 A valid (^n) gift is defined to be what has been made 
by a person of sound mind, and is not liable to resumption. 
Narada describes seven kinds of gifts that are lawfully made 
and cannot be resumed, in the following text — • “The learned 
in the law of gifts, what is given as the p^ce of goods sold, 
or as remuneration (to an artizan or the like or for the 
pleasure (of hearing bards, musicians or the like), or out of 
affection (to a daughter or son), or in return for a benefit, or 
for the purpose of the bride’s price, or for the purpose of 
spiritual benefit.” 

Thus it appears that a gift for consideration is recognized 
by Hindu Law. 
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4. An ungiven or) invalid gift is defined to be that iv invalid 
which is liable to resumption. Narada describes sixteen 
kinds of gifts which are illegally made and may be resumed 
as if not-given , in the following text, — “ But (1) what is given 
by persons under the influence of excessive fear or (2) wrath, 
or (3) grief, or (4) suffering from disease, (5) what is given a 
bribe, or (6) in jest, or (7) through fraud, (8) what is given 
and” regiven or ^what is given by mistake), (9) what is deli- 
vered by an infant (who has not reached the sixteenth yearj, 

(10) an idiot, (1 1) one not sui juris , (12) one overwhelmed by 
disease, (13) a drunkard, or (14) madman, (15) what is given 
with the desire of getting a return m the shape of per- 
formance by the donee, of some work (if not performed;, or 
(16) what is given to a person not a proper object of the gift 
but representing htmself, and mistaken by the donor through 
ignorance, to be a proper object, or for the pei formance of a 
religious act (falsely stated by a badman who really wanted 
to use the same in gambling and the like) — all this is ordained 
invalid gift (as if not given). 

The fifteenth instance show.- that a gift may be subject to Condition il 
a condition subsequent , and the gift is liable to defeasance on glft 
the non-fulfilment of the condition 

The author of the Mitiikshara concludes the subject of Giver and 
gift thus — “ He who accepts any of the sixteen kinds of v^hd gifts* 
invalid gifts and he who gives an improper gift, the punish- 
ment of both of them is declared by Narada in the following 
text, namely, — “He who out of covetousness accepts an 
invalid gift, as also he who gives an impioper gift, the donor 
of the impioper gift should be punished, and likewise the 
acceptor of the invalid gift.” 

It should be observed that the enumeration of improper What lfe im . 
gift includes four kinds of property of which the donor is proper gifts, 
not owner, but holds the same as trustee With respect to 
the gift and acceptance of the same, the following provision 
found in an early chapter of the second book of the Mita- 
kshara (on sloka, 11, 24).— “Punishment is ordained for 
the gift and acceptance of what is not (the donor’s) pro* 
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perty,— in the following text,— "He who accepts an improper 
gift (knowing that the donor is not its owner), as also he 
who gives an improper both of them should be punished 
like thieves, and the highest penalty shall be lnfhctrd on 
them.” 

There appears to be a distinction between improper gifts 
of which the donor is the owner and those of which he holds 
possession as mere trustee but is not owner. 

According to the Indian Contract Act, Section 108, a 
person in possession of goods by the consent of the owner, 
may give a good title to banajide buyer without notice But 
a volunteer donee has no such equity as may be invoked in 
favour of a bonafide purchaser for value. 

It should be observed with respect to the gifts of one’s 
own property, which are ordained impioper as set forth 
above that they are valid in law, though mot ally wrong, 
and that the donor is not intended to be liable to punishment 
for making them , his ownership being admitted, he must 
be held to be legally competent to make a valid gift, sale 
or the like alienation. Among these improper gifts is 
included the gift of son , which according to some Commenta- 
tors applies one to the gift of an only son. But the gift 
of a son , whether of any son, or of an only son, is only 
improper , and not invalid , though the father’s ownership 
over the son, is at persent restricted as regards alienation, 
only to a gift for adoption. The principle of factum valet 
is properly applicable to this case. 

Sub-Sec 11-DEFINITION AMD REQUISITES OF GIFT 

Gift is defined by Hindu lawyers, to bo the creation of 
another person’s proprietary right after the extinction of 
one’s own proprietary right in the subject mattei of the gift. 
The Mitikshard (on Yajnavalkya’s sloka n, 27) says,— “Gift 
consists of the extinction of one’s own piopeity, and the 
generation of another’s property , and if that another accepts , 
then and not otherwise the genaration of another’s property 
becomes complete (or effectual or operative). The acceptance 
again, is threefold namely, mentel, verbal, corporeal : mental 
acceptance consists of the utterance of the concept of relation 
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(between himself and the thing given as owner and property), 
by an expression like — “This become* mine”; but corporeal 
acceptance is manifold, consisting of receipt or touch (of the 
thing given), or the like.” 

Mental acceptance appears to be presumed from thj 
silence of the donee when in his presence a gift is made by 
the donor m his favour, or when he receives a thing sent to 
him as gift or persent, or is informed, of the gift, according 
to the maxim, — “what is not prohibited or dissented from, 
becomes permitted or assented to.” 

Difference between Dayabhaga and Mitakshara on 
gift and acceptance —ft should be observed that there are 
two factors in a gift, namely, (1) the extinction of the donor’s 
right, and (2) the creation of the donee’s right In the Daya- 
bhAga there is an interesting discussion of the question 
whether it is only by the donor’s act of lelinquishment of 
his right over the thing m favour of the donee, or it is also 
by the donee’s act of acceptance of the thing, that the 
donee’s right o\cr the same accrues ? 1 he learned author of 

that treatise maintains the first, and contro\crts the second 
position that acceptance by the donee is also necessary m 
addition to the donor’s act, for the completion of gift he 
refers to a grammatical rule, according to which a word formed 
by the suffix tn being affixed to a verb, signifies the agent, on 
whose cxci tion depends the completion of the act imported 
by the veib, and therefore the word ddtri or donor formed 
by annexing tn to the verb dd ( — Latin do) meaning to 
give, must signify the person by whose act the giving is 
completed , and goes on to point out that if acceptance by the 
donee be admitted to be necessary for the completion of a 
gift, then the donee would become the donor. Accordingly 
he maintains that both the effects, namely, the cessation of 
the donor’s right and the accrual of the donee’s right arc 
caused by the donor’s act of giving. No doubt the gift 
cannot become effectual or operative without acceptance by 
the donee. If he refuses to accept, then according to the 
D&yabh&ga his right which accrued by the donor’s act 
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becomes extinguished and a new right accrues to the donor 
as if the property were never appropriated by any person. 
The above passage of the MitaksharH may be construed to 
support either view , but the MiL\kshar& school appears to 
hold that gift itself is incomplete without acceptance 

Thus it is clear that there is an important distinction 
between the two schools with respect to the requisites of a 
valid gift according to the MiEikshaiii school acceptance is 
necessary, there can be no complete gift without the donee’s 
consent , whereas according to the Bengal school the donor’s 
act of giving alone completes the gift It would no doubt 
be infiuctuous and ineffectual in case of non-acceptance by 
the donee, but practically the assent of a person may always 
be presumed to that which is beneficial to him. 

The accepted rule of English law is stated by Shephard 
and Brown in their commentary on the Transfer of Property 
Act, to be, that “when once the donor has done his pai t in 
transferring the propei ty, it vests in the donee, subject only 
to his dissent. It is not positive consent, but absence of 
dissent, which is required to make a gift complete and irre- 
vocable. 

It should, however, be observed that acceptance by 
positive consent must be necessary, if the gift be onetous or 
conditional i e , depending on a condition to be fulfilled by 
the performance or non-pei formance of something by the 
donee. 

The Mitakshara school may seem to go further, and to 
require possession or actual enjoyment by the donee for the 
completion of acceptance. Since it goes on to say (Mit , on 
Yaj 11, 27), — “As receipt or the like may be made immediately 
after the bestowal of water (by the donor, accompanying the 
act of giving, — being the prescribed ceremony for gift , — ") 
(0 on gold, cloth or the like (moveable property), even the 
threefold acceptance becomes completed. But in the case 
of a field or the like (land), without the enjoyment of the 
fruit, coiporeal acceptance is not posible, there must be even 
a slight enjoyment , ot herwise, there is no completeness of a 
(/) Text No li« ante p 973 
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gift sale or the like (transfer). A title without corporeal ac- 
ceptance consisting of the enjoyment of the fruit (produce) is 
weaker than a title accompanied by enjoyment This is so, 
in the absence of knowledge of the prior or posterior date of 
the two , in case of knowledge of the prior and the posterior 
time, the title of the prior date, though defective (in that 
way), alone prevails.” 

It should, however, be noticed that m the above passages 
of the Mitkksharil, the subject dealt with is the proof of prio- 
rity between two persons claiming title to the same property 
and the requisites of gift are incidentally discussed, and the 
question of possession is considered with respect to all kinds 
of transfer, as a factor determining priority of two titles ; 
and where their chronological priority is not known, there 
a title created by a gift, sale or the like, when accompanied 
by possession, is stronger than another title without posse- 
ssion. Where such priority is known, there the title prior 
tn point of time prevails. But this is different from what 
are required for the completion of a gift as between the donor 
and the donee 

Transfer of Property Act affects Hindu law as to 
mode of gift.— According to the definition of Gift in the 
Transfer of Property Act, Section 122 the requisites of a 
valid gift are as follows, — (1) the subject of the gift must be 
certain existing property, (2) it must be made voluntarily and 
without consideration and (3) it must be accepted *by or on 
behalf of the donee during the life-time of the donor and 
while he is still capable of giving, but “if the donee dies 
before acceptance, the gift is void.” 

It should be noted here that the provision to the effect 
that nothing in the second chapter of the Transfer of Property 
Act shall be deemed to affect any rule of Hindu law, has now 
been repealed by Act XX of 1929 and the whole of the second 
chapter is now made applicable to the Hindus. 

Agreeably to the Transfer of Property Act, a gift may be 

made to an unborn person, subject to certain conditions : see 

Sections 13 and 14 corresponding to Sections 113 and 1 14 of 
_____ 
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die Indian Succession Act. Hence Section 122 defining gift 
cannot be taken to mean that the donee must, in all cases, be 
in existence at the time of gift. Acceptance before death of 
the donee, therefore, does not imply that the donee is actually 
in existence when the deed of gift is executed, The Chapter- 
on .Gifts, did not affect any rule of Hindu or Buddhist law, 
save as provided by Section 123. By the amendment of 
Section 129 by Act XX of 1929 the whole of this Chapter is 
now made applicable and the Hindu law on the subject of 
gift is thereby abrogated. 

Hence Section 123 which prescribes the mode of effecting 
a gift, does affect the rules of Hindu law on the subject. It 
says that a gift of immoveable property must be effected by 
a registered instrument signed by or on behalf of the donor, 
and attested by at least two witnesses, (it) And a gift of 
moveable property may be effected either by a registered 
instrument, signed by or on behalf of the donor, or by 
dehvety. 

The Section goes on to say — “Such delivery may be 
made, m the same way as goods sold may be delivered," that 
is to say, “by doing anything which has the effect of putting 
the thing given in the possession of the donee, or of any 
person authorized to hold them on his behalf" sec the Con- 
tract Act, Section 90 and the illustrations under it But with 
respect to t delivery for effecting the sale of tangible immove- 
able property of a value less than one hundred rupees, 
section 54 says that such “ delivery takes place when the 
seller places the buyer, or such person as he directs, in poss- 
ession of the property." The former relates to moveables, 
and the latter to immoveables and hence there is this 
difference between the two cases, as to what constitutes 
delivery 

But as regards the mode of effecting a complete gift by 
delivery of possession, the rule of Hindu law is changed with 
respect to both moveable and immoveable property, by Sec- 


(u) Gift for religious charity exempted from the operation of See. 121 set 
txntep. 861. r J 
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tion 123 which provides two alternative modes for moveables, 
namely, either delivery or registered irstrument , while the 
latter is the only mode it provides for a gift of immoveable 
property, although a sale of such property when tangible, 
and of a value less than one hundred rupees, may be made in 
either of the two modes as m the case of a gift of moveable 
property. 

It is difficult to understand the principle of the distinc- 
tion, why possession alone is deemed sufficient foi sale (Sec- 
tion 54) as well as for mortgage (Section 59), but not for gift 
of the same property, (v) 

Practically, however, possession must accompany or 
follow in the majority of instances of gift of both moveable 
and immoveable property, although it may not be held as an 
indispensable requisite for a complete gift , and it is doubtful 
whether even the Mitakshara school regards possession as the 
stne qua non of a gift, or as a mere factor for determining the 
priority between two rival transfers of the same property. 

Having regard to the amendment of Sections 2 and 1 29 
of the Transfer of Property Act , the Hindu law of gift 
based on texts has , pi actually, become of no importance being 
replaced by the Transfer of Property Act* 

Delivery of registered deed. Possession and Regis- 
tration.— Although according to the provisions of section 
123, there cannot be a gift without a registcicd deed, it does 
not necessarily follow, that if there be a registered deed of 
gift, there must be a complete and irrevocable gift. Suppose 
a person intending to make a gift of a piece of land for resi- 
dence to a person whom he believed to be a meritorious and 
virtuous man reduced to poverty for no fault of his own, 
executes, without the latter's knowledge, a deed of gift, and 
causes it to be duly attested and registered, and gets back 
the document from the Registration office, but in the mean- 
time he discovers that the fellow is addicted to a vicious 
course of life, and has on account of it squandered his patri- 
mony and is not at all a worthy object of bounty ; so he 
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changes his mind, destroys the registered deed, and makes a 
gift of the same property to another worthy person, by an- 
other registered deed in which are recited the facts of the 
due execution and registration of the first deed, of its not 
having been acted upon and given effect to, and of its des- 
truction, and delivers the second deed to the donee who is 
also put in possession. 

Surely m such a case the intended donee cf the first deed 
of gift, cannot claim the property by virtue of that deed 
alone , because the other requisites of gift are wanting. 
Similarly, a sale also cannot be effected by a registered ins- 
trument alone for, the intention of the executant may be 
not to transfer the property but only to keep it benami 
in the name of the nominal buyer, with or without his know- 
ledge. 

The delivery of the deed to the transferee seems to be 
necessary for completing the transaction it would be conclu- 
sive evidence of the transfeior’s intention to do so 

It has already been observed that although delivery of 
possession affords important evidence of tiansfer, still under 
the Hindu law the same was not absolutely necessary for the 
completion of a gift, if the other ingiedients were present. 
In a case where the donor who was out of possession, did all 
that lay m his power to do to complete the gift, and accep- 
tance by the donee was proved, the gift was held valid accord- 
ing to Hindu law, as between the donee and the wrong-doer 
in possession, though the donor could not deliver possession 
to the donee. (?£>) Possession wa9 deemed necessary under the 
Hindu law as tantamount to acceptance of immoveable pro- 
perty. Hence in the absence of some possession or accep- 
tance, a registered deed alone is held not sufficient to make 
the gift complete, in a case not governed by the Act. (x) 
Although under the Act, delivery of possession is not neces- 
sary in addition to a registered deed of gift, still acceptance 
is required. (7) 

(w) Kali Das v Kanhya, 11 I A ai8 

(x) Lakshimoni v. Nittyananda, 20 C 464 

(y) Dharmodas v Nistanni, 14 C 446 , Bai Rambai v Bal Mam, B 3J4. 
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But it should be borne in mind that according to the Whether 

acceptance 

Bengal school, acceptance by the donee is not necessary, the necessary 
transfer of property being effected by the donor’s act of 
giving. This doctrine, however, does not appear to have been 
brought to the notice of the Courts. 

A Full Bench of the Allahabad High Court has held that Delivery not 
after the passing of the Transfer of Property Act, delivery of e33entia1 ' 
possession is not essential to the validity of a gift made by a 
Hindu. (2) 

The Lahore High Court holds that it is not essential 
under Hindu law that possession of the gifted property 
should be actually transferred fiom the donor to the donee 
especially when the donee is a minor and lives with the 
donor, (a) In a similar case it is not necessary for the hus- 
band to vacate the house which was the subject of the gift 
by the husband to the wife and in which they were both re- 
siding from before the date of the gift ( b ) 

When the law requires a registered deed, it appears to be necessarily Compulsory 
implied that not only the execution, but also the registration of the deed registration 
should be voluntarily made by the donor, hence a deed of gift registered 
compulsorily would not be sufficient ( c ) But it has been held that a deed Registration 
of gift executed by the donor, but registered at the instance of his widow ** 

after his death, is efficacious and valid (. i , There is, however, an important ^ 

distinction between the Registration Acts and the Transfer of Property Act , eg “ tratl0B 
with respect to registration The Registration Acts do not require any necessary 
transfer to be made by writing, in fact all transactions amongst Hindus could 
be effected by word of mouth only all that the Registration law requires is 
that if certain transfers are made by writings they must be registered within 
a certain time after execution , hence a transfer may take effect from the 
date of execution of the document, and not from that of its registration But 
the Transfer of Property Act does, for the first time, require that certaih 
transfers can now be effected only by registered instrument , there is no transfer 
of property, therefore, before registration The words of Section 123 are— 

'For the purpose of making a gift of immoveable property, the ttansfer must be 
effected by a registered instrument ” It is clear that there can be no gift before 
registration , the transter of the property is not effected by the execution of the 


(») Lallu * Gur, 45 A 115 * B 30 A L J 744 . 18 I C 7 S# W * A 4C7 
(a) Sarwan v Mansa, 1930 L 145 
{ 6 ) Dhanna v Parmeshan, 1928 L 9 

\c) Ramamntha v Gopala 19 M 433 « 6 M L J 207. ^ . u, 

f d) Nandkishore v Sura], 30 A 39 2 1 Meiyyalu v Anjalay, M 67a 13 M,L, 

J. 409 
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instrument of gift, registration like acceptance, being necessary to complete 
a gift under this Act There is no necessary presumption that the executant 
intended to complete the gift, because he executed the deed If he did not 
cause It to be registered when he could, there is r ither a presumption in the 
Other way If those Words be construed to be equivalent to— "the transfer 
must be effected by an instrument which is to be registered,” then- a gift may 
be effected by a deed executed by the donor and registered by his legal repre- 
sentative after his death , and then there may also be compulsory registration, 
if the other requirements arc proved to have been complied with The ques- 
tion is beset wtth considerable difficulty which is probably sought to be 
removed by declaring that Sections 54, 59, 107 and 123 of the Transfer of 
Property Act requiring registered instruments for effecting transfers shall be 
read as supplemental to the Registration Act, (Section 4, Transfer of Property 
ActJ , but what is intended is not Cleir 

There were various conflicting decisions on this question 
and particularly of the Madras ( e ) and Bombay (/) High 
Courts, but the matter is set at rest by the Privy Council (g) 
by holding that on delivery of the deed to the donee there 
was an acceptance of the transfer as contemplated in Sec- 
tion 122 of the Transfer of Property Act, and thereon the 
gift became effectual, subject to its registration as required by 
Section 123. 

G P. Notes.— The recognised mode of transferring Go- 
vernment Promissory Notes and the like, is, by endorsement, 
hence mere delivery of such property without endorsement is 
not sufficient to effect a gift. Accoidingly a person claiming 
to hold such notes standing in the name of the donor, as 
donee by delivery of possession, was held not entitled to the 
same, the gift being incomplete without endorsement. ( 'ft ) 
But the delivery of such notes to the donee in contemplation 
of death by the donor, but without endorsement, was held 
to be sufficient to vest them 111 the donee ( i ) and to entitle 
him to compel the donor’s legal representative to endorse the 
same to him after the donor’s death (j) 


(e) Vmkati Rama v Pilhti, 40 M 204 F B 
(/) Atmaram v Vaman, 49 B 388 

(g) Kalyanasundaram r Karuppa, 50 M 193 31 C W N 5O9 
(A) Khursedji v Pestonji, 12 B 573 , Merbu v Peroxbai, 5 B 2G8, 277 
(t) Upendra * Nabin, 3 B L.R OC 1 13 
(t) Visalatchmi v Subbu, 6 M H C 270 
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Srfb’Sec. ii (a.)— CONDITIONAL GIFT & DONATIO MORTIS CAUSA 
Conditional gift — *It has already been observed that con- 
ditional gifts are recognized by Hindu law, and it has been 
held by the Courts that when a gift is otherwise valid it may 
be accompanied by conditions imposed on the donee, such as 
performing the worship of the donor’s family God, or fur- 
nishing maintenance to the donor himself or to any other 
person. 

A gift may be made subject to a condition subsequent, Condmon 
that the property should pass over to another person on the subse< i uent ' 
happening or non-happening of some uncertain future event 
(k) It is held by the Judicial Committee that a Hindu has 
power to make a conditional gift of property whether by way 
of remainder, or by way of executory bequest, upon' an event 
which is to happen, if at all, immediately on the close of a life 
m being ( [l ) The donee to whom the gift over is made must 
be alive and capable of taking when the gift speaks, and the 
gift is to take effect on the death of a person then alive, (m) 

Under the category of conditional gifts, comes a gift Donatio 
made in contemplation of death, the gift being defeated or CaMsa 

revoked on the recovery of the donor It has been held by 
the Madras High Court that effect must be given to a gift in 
contemplation of death, when all the requisites for a valid gift 
under Hindu law have been fulfilled, namely, — <r A giving 
either orally or by writing with the intention to pass the 
property m the thing given, accompanied by its actual deli- 
very and acceptance in the donor’s life-time.” The thing 
must be proved to have been delivered with the intention of 
making it the property of the donee from the time of delivery 
subject to a conditional right of resumption. («) 

Bub Sec iii— MAINTENANCE GRANTS 
The definition of gift ( 0 ) shows that by the donor’s act Hindu law 
of giving, his ownership in the property given becomes ex- of Transfer 8 
tinguished, accordingly when a Hindu makc^ a gift by the ofProperty 

* See post, Sec 4, Sub-Sec v " Estate, Limitations ” 

(k) Hira v Anmol, 1928 A 699 

(l) Soorjeemoney v Denobundhoo, 9 M I A 123, 135 

(m) I arokessur t> Soshi, 9C 952 16 I A 51 

( n ) Visalatchmi v Subbu, 6 M H C 270 , see Bhiskir v Sinswatibai 17 B 485, 

49 $ , see dso Upendra v Nabin, 3BLKOC113 (0) Supia p 991,. 
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simple words— “I give this property to you" — he passes to the 
donee all the interest which he is then capable of passing in 
the property : hence the donee must be entitled to all the rights 
of the donor, in the absence of reservation either express or 
necessarily implied. The rule of Hindu law on this subject 
is the same as is laid down in the Transfer of Property Act, 
(Section 8) and the Succession Act (Section 95). This is the 
modern rule of construction of grants, according to which 
a grant is construed strongly against the grantor who can- 
not be said to have intended to retain any rights in the 
subject matter of the giant unless there be words in the 
grant itself, expressing or necessarily implying such inten- 
tion. 

When, however, a grant is expressed to be made for the 
grantee’s maintenance, which he requires only for his life, then 
the grant is presumed to be limited to his life only, unless it is 
expressed or necessarily implied to be heritable. In the case 
of Rameshar Baksh Singh (p) it has been held by the Judicial 
Committee that when a grant for maintenance is made by the 
holder of an impartible estate to a junior member of a joint 
family, it is pnma facie the intention that the gift should be 
for life. The same view is thus expressed m the case of 
Maharant Beni Pershad “Their Lordship^ will not discuss 
at length the terms of the grant, which was expressly made 
in ‘lieu of maintenance.’ It was, therefore, pnma facie 
resumable on the death of the grantee in accordance with 
the law laid down in the cases cited by the Subordinate 
Judge ’’ (q) 

In the case of Tituram Mukherjee , the same principle is 
applied to a maintenance grant made to a junior member, 
the terms of which were not known : “It remained only to say 
what could be presumed as to the nature of a Khorposk grant, 
the existence of which is not disputed, but of the terms of 
which there is no direct evidence. Both Courts in India held 
that the most that could be assumed as to the duration of 
such a grant, was that it was for the life of the grantee. They 

(J>) Rameshar v Arjun, 2j A 194 28 I A, 1, 

Of) 26|I.A 216, 220. 
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further held that such a grant, regarding it as one for the 
life of the grantee, could not be presumed to be more than 
a grant of rents and profits, and could not be presumed 
to carry with it a right to open mines, and remove mmerals 
which are a portion of the soil. In these conclusions thei 
Lordships concur.” ( r ) 

This case lays down an impoitant principle, namely, that 
when rents and profits only and not the cotptti of any land 
are presumed as intended to be assigned, as m the case of a 
maintenance grant resumable at the grantee’s death, (s) the 
assignee is entitled only to the income yielded by the the surface 
of the land and not to the subsoil or underground rights, such 
as those of opening mines and raising coals or other sub- 
jacent minerals forming part of the soil whereof the proprie- 
tary interest was not transferred to the grantee, (t) The 
same principle appears to apply to service-tenures in which the 
usufruct only of the land granted, is intended for enjoyment 
by the holder of the service in lieu of his remunei ation, during 
the continuance of his service. 

But where the members of a junior branch entitled 
to maintenance have for three generations held lands granted 
byway of maintenance without any interference on the part of 
the Zemindar for the time being, either by way of confirma- 
tion or revision, the successive enjoyment justifies the pre- 
sumption that the grant was intended to pass all the interest 
in the land for the support of the grantee and his heirs m 
perpetuity (u) 

It has already been observed ( v ) that there are mainten- 
ance grants made by the holder of an impartible estate to 
junior members, and intended to be held by them and their 
heirs male in the male line, which are said to be resumable on 
the indefinite failure of male issue, by the holder of the 
impartible estate for the time being. But such grants con- 
travene the principle enunciated in the Tagoie case, and 

(r) 3] c 301 , 217 32 i A 185 9 C W N. 1073 2 C L J 408 3 A L J 59 7 
Bom l. R 920 15 M L J 379 

(j) Yarla v Rimasami 4 M 193 (f) Set ante p 959 

(«) Salur, Zemindirof v Pedda, 3 M 371, 

(v) See ante p 950 
H L-126 
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would involve great deal of hardship and injustice by dis- 
turbing the titles of bona fide purchasers for value without 
notice ; if they be alienable as they are held to be by the 
Judicial Committee in the case of Rajah Nursing Deb. (w) 
Resumable The grant of an estate returnable on indefinite failure of 
known* 8 U "' male ,ssue ,s unknown to Hindu law They may be recog- 
nised as assignments of the rents and profits only and not of 
the land itself, intended for enjoyment successively by the 
grantee and his heirs male m the male line for their lives, 
the grant being confirmed, as it were, after the death of each 
life-tenant, to his heirs male. If such resumable maintenance 
but how grants be recognised as valid, then they should, as has already 

upheld. been said, be held inalienable as being an interest in property 

restricted in its enjoyment to the grantee and his heirs 
male personally, and as such, cannot be transferred by any pf 
them, according to the principle laid down in the Transfer 
of Property Act, Section 6, Clause (d) and specially the new 
clause (dd). This would offend the English Law’s abhorrence 
of inalienability of property but it appears to be the only view 
consistent with the principles of the MititksharA law of joint 
families and impartible estates. In one case it has been held 
that a maintenance grant may be heritable, but not necessarily 
alienable, (xj 

Sub-Sec lv— GIFTS TO WOMEN 

Gifts to When grants made to women and specially to widows 

women, appear to be intended as provisions for their maintenance 
then a presumption arises in favour of their construction as 
conveying life-estates only, unless there be distinct words to 
show that the interest given is heritable and alienable. Such 
a construction is undoubtedly consistent with the ordinary 
ideas and wishes of Hindus who do not desire their estate 
to pass out of their family. Accordingly grants to women 
have been held to create only life interest, though the 
grantee may be declared to become “ heir and maltk ” (y ) or 


(w) 9 M I A 55, 64-5 , see also Kopilruuth v Government, 22 W R 17 and the 
Durbhanga Babuana cases at p 955 supra 

(x) Bhaya Dirguj v Pande Fateh, 3 C L J 521 

(y) Shmsool v Shewukram 2 1 A 7, 14 22 W R 409 
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“ owner”, {a) or “ owner ” just as the grantor is owner, (a) 

Gift by husband — * Theie is not, however, any general 
rule of Hindu law that a disposition m favour of women 
creates only a limited interest, such as they have m property 
inherited from a male relation according to the Bengal 
school. But there is a special rule applicable to a gift by a 
Hindu husband to his wife, of immoveable property which 
she is not entitled to alienate, which therefore cannot consti- 
tute her StndJian property according to its definition (b) 
But even in her case it has been held that if a testator 
intends to give an absolute estate to his widow, she is 
entitled to the same, (c) But in construing deeds and wills 
whereby immoveable property is given by a husband to his 
wife, the special rale of Hindu law is not referred to in all 
cases , this circumstance explains why similar words are 
construed by different Courts to have diffeient effects. 
Accordingly m the case of Mussamnt Surjavtan:, a deed of 
gift to the donor’s two widows and a daughter-in-law, declar- 
ing that they shall be as mahk wa blind ikhtiyar , i e., 
“ owners with proprietary powers ” — is held to convey 
heritable and transferable estate, ( d ) bat similar words were 
held to have a different effect m the cases at the end of first 
paragraph of this topic. ( e) The Privy Council has now 
explained its previous decisions and the law on this subject, 
(/) and in another case from Mithili, it is held that a simple 
and pure gift by the husband to the wife does not convey 
to her absolute ownership, and she takes it for her life only 
(z) Annaji v Chandrabu 17 B 503 

(a) Hanlal v Bai Rewa at B 376 , Mathura v Bhikhan 19 A 16 , see also 
Radha v Momrani 35 C 89'J 35 I A 118 12 C W N 7 2 9 8 C L J 48 10 
Bom L R C04 5 A L J 460 1 8 M L J 287 

* For elaborate discussion, set ante pp 823 828 (b) DB 41,18. 

(c) CoIIany v Luchmee, 24 W R 395 , Surajmani v Rabi 30 A 84 • 7 C L J 

131 12CWN 231 10 Bom LR 0118MLJ 7 35 I A 17 , see Mohan 

v Niranjan 60 I C 619 (L) , Murukonda v Murukonda, 10L W 269 53 
I C 253 , Sasiman v Shibnarayan, 49 I A 25 26 C W N 492 35 C L J 
427 ao A L J 362 24 Bom L R 576 65 I C 193 on appeal from 39 I C 
755 t see PP 823-828 supra 

(d) Mohan v Niranjan, supra , Naulakhi r Jai, 40 A 575 16ALJ 564 46 

I.C 905 (e) Set pp 823-828 ante. 

{/) Ramachandra v Ramachandra, ("see supra p %a 5 ) 45 M 320 49 I A 129, 

135 a6 C W N. 713 35 C L ]. 545 ao A L J 684 24 Bom L.R 963 . 67 
IC.408 
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without any right of alienation unless that power is express- 
ly given to her. (g) The same Board in a case not 
governed by the Mithila Jaw, has laid down that such pro- 
perty is taken by her as her stridhan, but over which she 
would not have any power of alienation unless such powers 
are conferred upon her. ( It ) But in a recent decision, the 
Privy Council lays down that the Board has held such a 
proposition as wrong, without, however, referring to the last 
mentioned decision of the Board, ( i ) and this has been 
finally approved by the same Board (/) also without noti- 
cing the Board’s decision m the case of Narstng Rao (k) 
With the result that if the donor does not confer upon the 
Wife express power of alienation, such power may, never- 
theless, be deduced from the terms of the gift, if, the words 
used are sufficient to confer upon her absolute ownership, 
unless the circumstances or the context show that such 
absolute ownership was not intended. Tn this connection 
see page 730 regaiding the effect of section 8 of the Transfer 
of Property Act and 95 of the Indian Succession Act on 
Hindu law. 

And where a testator made a gift to his wife and son in 
the following terms, “ The remaining 4 Annas I give to you 
and the son born of your womb for your maintenance” — and 
then declared his intentions with respect to their respective 
interests under the gift, in the following words, — “ upon my 
death you and your sons and grandsons, &c., in due order of 
succession shall hold possession of the Zemindari. And I give 
to you the powei of making alienation by sale or gift ; ” it has 
been held that on a true construction of the gift each took an 
absolute interest m a 2 anna share, and the words “ for your 
maintenance ” — did not reduce the interest of either to one for 
life only (/) 


(g) see ante p , Hitendra v Rimeswir 7 P 500 32 C.W N 76a 48 C.L.J. 

83 1928 P C 1 12 appeal from 4 P 5IO * 88 IC 141 

( h ) NLrslng v Molia Lnksmi, 50 A 375 32 C W N 10O5 1 48 C L J. 10(5 ] see 

Mohadeon Habya *7“ KT “7 

CO Shalig v Charunjit, 11 L 645 34 C W N 1073 PC 

(j) Jigmohan v Pandit, 33 C W N 4 : 1430 P C 253 , see Biprodas » Sadhan, 

56 C 790 , Pramatha v Suprokash, 58 C 77. 

(*) SO A 375 33CWN 1065 48 C L J io6- 
CO Jogeswar v Ram, 23 C 670 23 I A 37 6 M L J 75. 
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too$ 


In this case it was contended that the mother and son 
took as joint-tenants and not as tenant^-in-co nmon. But 
their Loidship* rejected this contention holding that that 
extremely technical rule of English conveyancing ought not 
to be imported into the construction of a Hindu will, th^ 
principle of joint tenancy being unknown to Hindu law, ex- 
cepting in the case of co-parcenaiy between the members of 
a Mitiikshara undivided family, (tn) 

Gift to women other than wife.— As regards women 
other than the grantor’s wife, although theie is no rule res- 
tricting their rights in the property conveyed to them, still 
in the absence of words indicating the transfer of a heritable 
and alienable interest, a grant appearing to be made as a 
provision for maintenance, which the grantor is bound to 
make, may be taken to confer only a life-intciest, as has 
already been stated. («) But otherwise, words sufficient to 
pass an absolute estate, if the gift were made to a man, 
will confer the same estate on a woman. (<?) Accordingly, a 
deed of gift by a Hindu to his sister to the effect that she sister, 
shall enjoy for life, and on her death her husband, sons, 
grandsons and other heirs shall continue to enjoy and 
possess in succession and shall have power to give or sell, — 
is held to confer an estate of inheritance, though the heirs 
were enumerated in improper order. (/) 

So where a gift was made to a daughter-in-law, describing da«ghtei* 4 n* 
her as malik mustaqil , and where there was no circumstance Iaw * 
to indicate that the donor did not intend that the donee 
should take less than full estate, it has been held that she 
took all the estate the donor had in it (q) 

(m) Set Jio v Rukman, 8 L 2iQ , Debi r. Krishna 1928 O 26 , see post Sec 4, 

Sub-Sec v, "Estate, limitation ” 

(ft) Sashayya v Nansimmi 22 M 357 , but see Jagarmth v JaikishUti l Pat. 

L 1 16 3 Pat L W 164 34 I C 375 and compare Chauras v Jagartnath 7. 

O L J 147 56 I C 287 , seep 825 supra 

(t) Ramjewan v Dal, 24 C, 406 , Nanda v Pores 17CLJ 464, Gomatpam v 
Satagopachar, 37 M L J 329 24 I C 30 , but see Ratna ti Narayanaswami, 
a6M.LJ 0 l 6 : 24 lC 796 , Jagarnath v Jaikishun, I Pat L J 16 
(P) Basanta v Kamikshya 33 C 23 32 I A i8r 10C WN I 2 C L J. 238 
2 A L J 810 7 Bom L R 904 15 M L J 320 
(</) Naulaksbi v Jai, 40 A 575 1 16 A L J 564 < 46 I C 905 , Sreepati v Sarbes 
war 34 C W.N 4°9 
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There is no universal presumption with regard to mother 
or daughter, that in every case the estate she takes is less 
than what would be taken by a male (r) 

Sub-Sec v— EXISTENCE OF DONEE 
Donee must be in existence — It was held by the Courts 
that the donee must be in existence at the time when the 
gift was to take effect. This doctrine was laid down for the 
first time in the Tagore case, in which their Lordships held 
that a Hindu could not make a gift in favour of a person 
who was not in existence, either in fact or in contemplation 
of law, at the time when the gift was to take effect. ( s ) But 
the legislature has by statute made such gifts valid, {t). 

Doctrine not supported by Dayabhaga -There appears to be some 
misconception with respect to the meimng of i phrase of the DhyabhAga 
which is mistaken to support this doctrine as appears from the following 
passage in the judgment of that case It applies to all persons in exis- 
tence and capable of taking from the donor, at the time when the gift is to 
take effect, so as to fall within the principle expressed in the DAyibhiga, 
Chapter 1, v, 21, by the phrase " relinquishment in f ivour of the donee who is 
a sentient pet son ” («) 

The misconception appears to be due to mistranslation The whole sen- 
tence in the original, of which the phase forms a part is as follows,— 

fit ^Trpn'TTTrH ntf ^TfSW; 

of which following is the correct translation,— " since in a gift the donee’s 
ownership in the thing (given) arises from the very act of the donor, consis 
ting of the relinquishment of his ownership with the intention of passing the 
same to a sentient being ” 

The phrase does neither express nor imply that the "sentient being” 
must be m existence, or be present, at the time and the place of the relin- 
quishment , nor does the term sentient being mean a human being only, as it 
may include lower animals, but it excludes inanimate objects On the con- 
trary, the whole argument contained in paragraphs 2r — 24, (mistaken to be 
verses) of chapter 1, of the Diyabhbga, including the said sentence containing 
the phrase, shows that a gift is completed by the donor’s act alone, acceptan- 
ce by the donee being not necessary according to the Bengal school 

It has already been observed that it is not correct to say that there is no 
distinction between the ancestral and self-acquired property in the Bengal 

(r) Mahim v Hara, 42 C 561 , 30 I C 798 , Atul v Sanyasi 32 C 1051 9 C. 
WN 783 2CLJ 50 (mother)Collany v Luckmee 24 W R 395 (daughter) 
Bobi v Kavoon, (19147 M.W N 387 23 I C 594, Mahaaevarayya v 

Tirtha, IM 307 (daughter) , Gobi nd v Chintaman 1928 N 55 (daughter) , 
Katayya v Vardhamma 1930 M 744 (diughter), Bipradas v Sadhu 56 C 
790 , 1929 C 801 (daughter) 

0 ) 18 WR 359 

(l) Set post p 1008 

(h) Tagoie v Tagore 18 WR 359,30? I A sup 47 
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school, as regirds the father’s rights over them One of the rules applicable 
only to ancestral property is, that the same cannot be unequally distributed 
by the father, nor can a partition of the same be made by the father until 
and unless the mother be passed child-bearing, inasmuch as all the grandsons 
born and to-be-born are entitled to the same , and if it be partitioned, and 
subsequently other sons are born, they are entitled to take their shares from 
what has already been allotted to their brothers contrary to the snd rule, 
This throws consider ible light on the subject of provisions for unborn 
persons For, if Mu Bishenchand' r case were governed by the Bengal school, 
then the unborn persons could cl urn to get, what w 11 given to them by the 
deed under the law laid down in the D\yabhagh ( v ) 

Gift to unborn persons — The numerous religious andicharitable endow- 
ments of the Hindus prove that gifts for the benefit of unborn persons are 
recognised And this is admitted in the T igore case in which their Lord- 
ships observe,— "and m cases of a provision for charity or for other bene- 
ficent objects, such as the professorship provided for by the will under 
consideration, where no estate is conferred upon the beneficiaries, and their 
Interest Is In the proceeds of the property, tbfl creition of a trust is 
practically necessary " (w) 

Their Lordships virtually lay down that the rules against perpetuity and 
remoteness do not apply to devises for the benefit of the public, as is 
provided in the Transfer of Property Act, Section 17, now 18, with respect 
to transfers 1 liter vtvos The rules are intended to operate only to prevent 
the tying up of property in the transferor’s family or descendants 

Gifts for religious, ch intable, education il or the like beneficent objects 
may be made by a Hindu for the benefit of both born and unborn persons, 
or those that are in existence as well as those that are to come into exis- 
tence in future It would not, therefore, be right to say that a Hindu is 
absolutely incompetent to make a gift in favour of an unborn person, The 
text (x) embodying the declantion by an owner, dedicating a consecrated 
tank to ho existing and future relations as well as to all animate beings, 
affords evidence of a gift to unborn persons , the donor continues to hold 
the property as trustee on behalf of the beneficiaries including himself The 
intervention of a tiustee does not affect the question the beneficiaries are 
the really interested parties, and the trustee occupies the position of a mere 
holder of a property, for applying the property or its income, so as to 
secure the benefit intended to be conferred on the persons really interested 

It is, however, a well-known doctrine of Hindu law that no property can 
be without an owner, but this does not militate against a disposition 
creating present and future interests in the same property in favour of 
existing and unborn persons respectivelv, so that there is always an owner 
to hold the property though not a full owner 

Although there is no authority in Hindu law to justify 
the doctrine that a Hindu cannot make a gift for the benefit 
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(v) Ch vn, paras 1013 , 1 1 I A 164 (w) 18 W R 359 , 3 G 3 I A Sup 47. 
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of an unborn person, yet that doctrine had been engrafted on 
Hindu law as a settled rule of it by the decisions of the 
highest tribunal. 

The Legislatures have now removed the disadvantage. 
The Madras Act (c) validates the dispositions in favour of 
unborn persons (d) with retiospective effect, (e) The Act of 
the Indian Legislature (f) also validates, the disposition of 
property by a Hindu for the benefit of peisons not in exis- 
tence at the date of such disposition It extendes to the 
whole of British India except the province of Madras, where 
the operation of the Act can be extended by the Governor- 
General in Council, (f) But this Act has no retrospective 
effect. 

The Act of the India Council (. h ) is subject to the limi- 
tations and piovisions contained in Sections 13, 14 and 20 of 
the Transfer of Pioperty Act, and Sections 100 and 101 (now, 
1 1 3, 1 14, 115 fit 1 16) of the Indian Succession Act. (*) The 
Madras Act, however, limited its operation in Sections 4 and 5 
of the said Act to prevent the violation of the rules against 
perpetuity. 

This local Madras Act was ultra vires in so far as It 
purported to affect the Madras city, inasmuch as the local 
legislature was not competent to overude the Act of the Indian 
Legislature applicable to it. (y) The Indian Legislature has 
now removed the defect by the Hindu Transfers and Bequests 
(City of Madras) Act ( k ) and the previous Madras Act (/) 
has thus been made applicable to the city of Madras. 

Sub-Sec vi-QIFT TO A GLASS 

This topic may also be of use in cases in which the 
transactions relate back to dates previous to the date on 
which Act, XV of 1916 came into force. As logical conse- 
quence of the doctrine that a gift to an unborn person is 
invalid, it was broadly laid down in some cases that where 

(e) Act I of 1914 Madns (dj Sec 3 of the above Act 

(e) Cl ( 3 'of Sec 2 Act I of 1914 , Muthusimi v Kalyam, 40 M 818 35 

I C 233 (/; Act XV of 1916, 

(el Cl. (2) of Section 2 of Act XV of 1916 \h) Act XV of 1916 

V t) Sec 2 read with Sec 3 of Act XV of 191G , See Sec 12, Act XXI of 1929 

(/) See preamble, Hindu Wills Act , Soundirarajan v Natarajan 44 M, 446 , 40 
M L J 1(4 62 I C 987, (see P C. appeal 30 C W N 434 439 43 C L J 709 
(k) Act VIII of 1921 (I C ) (!) Act I of 1914 
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there is a gift to some persons who are in existence and to 
others who are not in existence at the time when the gift 
is to take effect, as a class, the gift is wholly void (m) 

But later decisions have restricted the operation of the 
rule, having regard to the principle upon which it is founded. 
The principle being that when the donor intends to confer a 
benefit equally on all the members of a class, it is difficult to 
say what his intention would have been, had he known the 
incapacity of an unborn person to take , hence the gift fails 
in its entirety, no benefit being derived by the members m 
existence. 

The difficulty, however, is not one which is insurmountable 
in all cases ; for, intention being the sole principle, test or 
guide, it may appear that the donor had two-fold intention in 
making a disposition to a class, namely, a primary and a 
secondary intention. If it is manifest from the language of 
the document that the donor had the primary intention to 
confer a benefit on certain existing persons, and also a secon- 
dary intention to make unborn persons forming with them a 
class, participators of the same benefit as their co-sharers ,(#) 
or that the donor had the primary intention to benefit equally 
all members of the class and also a secondary intention to 
benefit the existing membcis, in either case the intention to 
benefit those members ot the class that exist at the time when 
the gift takes effect, may be given effect to, although the inten- 
tion to benefit the whole class fails, should there be no other 
objection to such a construction 

The leading case on the subject is that of Rat Btshett 
Chattel (<?) m which a Mitakshari joint family consisted of a 
father, a son and a minor grandson the son was extravagant 
and the father had to liquidate the son’s personal debts 
several times, the aggregate of which together with a sum of 
Rs. 5111 represented the value of the share the son would 
get on partition With the paramount intention to get rid 

(m) Soudaminey v Jogesb, 2 C 262 , Kherodemoney v Doorgamoriey, 4 C 455 
[») The principle of primiry and secondary mtentiou is looked into U1 

Raghunath v Deputy, 34 C W N 61 P C 51 C L J 16 
(0) 11 I A 164 6 A 560 

Hr L —127 
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of the son Rs. 5 u i was paid to him to which sum he was 
equitably entitled in addition to the amount already paid to 
his creditors out of the joint estate, as his share on partition, 
and a deed of family arrangement was executed by the father 
with the consent of the son, settling the family property 
subject to certain dharges for maintenance, on the next 
generation represented by the minor grandson in these 
words , — “Babu Satrujit the minor himself and his own 
brothers who may be born hereafter, are and will be the 
permanent and rightful owners and claimants of all the 
ancestral properties &c.,” and immediate effect was given to 
the deed by putting the minor in possession of the properties 
through hts guardian and mother the Respondent, and by 
causing the minor’s name to be registered as proprietor in the 
Collector’s records by expunging the name of the executant, 
and by allowing the Respondent to manage the entire estate 
on behalf of the minor, and after minor’s death shortly after, 
on her own behalf as the heir of her minor son. 

A creditor of the son impeached the deed a sbeing a fraud 
on his creditors, and also invalid as being an illegal gift to 
unborn persons. The deed was held to be a bona fide family 
arrangement partaking the character of a partition in so far 
as the son was concerned, who received the value of his interest 
in the family estate, and was thenceforth totally excluded, — 
whereby the executant surrendered his interest to his grand- 
son who on a complete partition would be entitled to one- 
fourth. 

The intention is clearly expressed for the immediate 
vesting of the whole property and must continue to be so, 
if no brother is born to him, so that upon the whole document 
the intention was clear to benefit the existing grandson, there 
was also an intention to benefit his brothers if born subse- 
quently , one may be called the primary, and the other the 
secondary intention. 

With respect to the construction of deed, the Judicial 
Committee made the following important observations (/) — 


(f) »i LA 164 
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“Cases are not rare in wl ich a Court of construction, finding that the 
whole plan of a donor of property cannot be carried into effect, will yet 
give effect to part of it rather than hold that it shall fail entirely In the 
present case, there is every reason for holding that, if Satruju's possible 
brothers are not able to take by virtue of the gift, he shall take the whole 
He is there present, and able to receive the gift He is an individual 
designated in the deed If the deed stood alone, it is r question in eacl 
Case whether a designated person who is coupled with a class described in 
general terms is merged into that class or not. But the deed does not stand 
alone It is followed by actions of a kind which, even without a deed, may 
work a transfer of property in India Satrujit is entered in the Collector's 
books as the sole possessor of the property, and his guardian takes posse* 
ssion, first in his name, and afterwards as his successor 1 heir Lordships 
hold that the circumstance that the parties wished to do something beyond 
their legal power, and that they have used unskilful language in the deed 
of gift, ought not to invalidate that important part of their plan wh>ch is 
consistent with one construction of the deed, and is clearly proved from the 
transfer of the property in fact " 

The application of the doctrine of cyj>ns , or of the 
doctrine of paramount intention and approximation, to this 
case is determined by the facts that & persona designate who 
is intended to get the property at all events, namely, in whole 
in one event, or m part in the opposite event, gets the whole 
property immediately as his own by divesting the donor, and 
is only intended to be partially divested in case an uncertain 
future event happens , he cannot, therefore, be merged into 
the class, and so be deprived altogether of the property, con* 
trary to the clear intention in his favour. 

There is one aspect, however, of this case, which may 
give a different complexion to the transaction, but that is not 
the ground of the decision, namely, that the three members 
being joint-tenants, the transaction may be looked upon as a 
surrender by the father and the son, of their undivided co- 
parcenary interests, and the recital of the rights of the 
unborn grandsons may be looked upon as merely a statement 
of what, they contemplated, was to take place according to 
the ordinary Mit&kshara law itself, which recognises the 
male issue's right by birth to ancestral property. 

The ground of decision in this case is thus explained by 
Justice Wilson • — 

“ The true ground of decision in that case appears to me to be that in 
Construing family settlements of this nature, Courts are to ascertain the real 
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meaning of tie parties to the transition, that when the meaning has been 
ascertained, if it appears that the whole plan cannot be carried out, but that 
a part of it can, effect is to be given to that part And that, accordingly, if 
the plan be, to gi/e a present gift to persons capable of taking, that gift is 
effectual, although it was also intended that other persons, incapable of 
taking, should aftci wards come in and share in the gift ” (#) 

Bam Lai Sett’s Case.— The next in importance is the case of Ram Lall 
Sett (t) in which Justice Wilson delivered a very learned, elaborate, 
instructive and lucid judgment which every student of law should carefully, 
read In this case the facts were similar to those of Bisheu Chat d's case 
a Hindu governed by the Bengal School executed a deed whereby he made 
a gift inter vitas in these words, —"I make a gift of the said two parcels of 
land to Srimin Ram Lai and Sham Lai Setts the two now existing sons of 
my youngest son, and to the sons to be born unto him in future &c " And 
then the deed goes on embodying several directions and terms The donor's 
intention appearing from the deed is stated in the judgment, thus, — "He 
intended, I think, that he should it once cease to have himself any interest 
in the property given, that the two living grandsons should at once enter 
upon the possession and enjoyment of it, and acquire the right to dispose of 
it, that if brothers should afterwards be bom, each of such brothers should 
at his birth step into an equal shire of the property, but without any retros- 
pective effect, and th it no act of the living grandsons should prejudice this 
right of their after-born br others, and that during the minority of the living 
grandsons their mother should manage the property for their benefit without 
being liable to account to them " His Lordship introduced the above state- 
ment by saying that he would state the intention without the use of technical 
words and in popular language, and therefore it is added,— "Expressing this 
in more technical language, I think he meint to give the two living grandsons 
a present possession and enjoyment of, the property, but that their title was 
liable to be partially divested in favour ot after-born brothers This intention 
seems to me to be sufficiently expressed in the instrument of gift, and in 
this case, as in that before the Privy Council (Bishen Chand's case) the 
Conduct of the parties makes the intention clear ” (s) 

The gift to the two living grandsons was for the foregoing reasons held 
good With respect to gifts to a clase an important distinction is pointed 
out byhis Lordship, thus,— "There is, undoubtedly, a difference between a 
present gift to persons capable of taking, which is intended afterwards to 
open and let in others not capable of taking, and a future gift to a class 
which may or must include both classes, all of whom are intended to take 
at the same time The late decision of the Privy Council (m Btsken Chand’s 
case,) has not, therefoie, I think, necessarily overruled Soudai/nne/a case," 
which related to a gift, contingent it the testator’s death, to a class of per- 
sons to be ascertained at a future date It was a gift to such lawful male 


(f) Ram Lai Sett v Kanai Lai Sett, 12 C C63, 676 , see also, MadhabraO v, 
Balabhai, 52 B 176, 182 32 C W N 925 47 C L ] 198 1928 P C. 33. 

(r) 12 C. 663 (s) 12 C 6631 656-7 
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issue as might be living at the death of the testator’s sons or grandsons who 
took life estates *’ 

The result oj the English decisions on gifts to a chs', is shortly stated by 
his Lordship (t) thus, — "In dealing with a gift to i class you enquire first, 
at what period the class is to be ascertained— it may in the case of a will be 
On the death of the test itor or at a later period If the cl iss is to be ascer- 
tained on the deoth of the testator, no question of remoteness, c in arise, ar 1 
the general rule is that the gift takes effect in favour of such of the class as 
are then capable of taking If the ascertainment of the class is deferred to 
a later date, those who become members of the class with the extended 
period are admitted , and subject to any question of remoteness those who 
are thus cipable of taking, take In either cise, if any members of the class 
are incapable of taking because born after the date of ascertainment, they 
are simply excluded, and the rest take the whole , and this is so, even if the 
gift be to persons born and to bo born If any die in the testator’s lifetime 
they are simply excluded, and the rest take the whole If the gift to one is 
revoked by codicil, he is simply excluded, ind the rest take the whole. If 
one is incapacitated from taking because he has attested the will, he is 
simply excluded, and the rest tike whole English c ises are cited in 
support of each of these propositions, they are omitted here («) 

Justice Wilson’s conclusion on gifts to a class.— Hav- 
ing discussed the cases of Soorjeemoney ( v ) and Kherode- 
money, ( w ) and Soudamwey, (x) his Lordship dissents from 
the view expressed in the last two cases, and states his con- 
clusion as follows, — 

" For these reasons I should be prepared, if necessary, to dissent wholly 
from the doctrine laid down in those cases, and to hold, as the general 
rule, that where there is a gift to a class, some of whom are or may be in- 
capacitated from taking, because not born at the date of gift or the death of 
the testator, as the case may be and where there ts no other objection to the 
gift it should enure for the benefit of those members of the class who are 
capable of t ikmg. I think the late decision of the Privy Council is a direct 
authority for so holding, where intention ts as I think it was in this case, to 
grve a present gift to those of the class who are capable of taking ” (j) 

It should be noticed that the general iulc appears to be 
qualified by his Lordship in its application, by the two con- 
ditions indicated by the words italicized above 

This rule has been followed by the High Courts in sub- 
sequent cases the last of which is decided by a Special Bench 


(t) 12 C C63, 679 

(u) 12 C 663, 680 (v) 6 M I A 526 and 9 M I A 123 

O) 4 C 455 (x) 2 C 26 2 

(?) Ram Lai v Kanasi, 12 C. 663, 685, 
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of the Calcutta High Court . m which all the other cases are 
cited, (z) It is observed, — “There is no rule of Hindu law to 
the effect that a gift mtervivos, or a bequest, to a class of 
persons some of whom are incapable of taking by reason of 
the rule that the gift is valid only if it is made to a sentient 
being capable of taking, is void also as regards those who 
are sentient and capable of taking”, (a) 

In this case is cited the following passage from the Eng- 
lish case — In te Coleman and Farrom (b ) — 

"Now I (Sir George JesselJ think there is a convenient mode of inter- 
preting the testator’s intention, and it is this The testator may be con- 
sidered to have primary and secondary intentions His primary intention 
is that all members of the class shall take, and his secondary intention is 
that, if all cannot take, those who can shall do so Both intentions co-exist 
and are frequently exemplified ” (c) 

In the conclusion of this case it is stated that the testa- 


tor’s primary intention may be taken to benefit all the mem- 
bers of the class, born and unborn , but as those actually 
born were the immediate objects of his affection and bounty, 
the primary intention may also be taken to benefit them, 
even if they were not named , at any rate, if not his primary 
intention, his secondary intention was that at least those 
who were capable of taking shall take, (d) 

In some of the cases the general rule is rather too broad- 
ly enunciated, as if in every case the tow-fold intention is to 
be presumed. It should, however be borne m mind that the 
rule in Leake v. Robinson ( e ) is not a technical or unreason- 
able one, or such as cannot reasonably be applied to any case. 
There is undoubtedly a difficulty which cannot in all cases be 
obviated by the application of the rule of cypres or approxi- 
mation. Consequently, the rule must be applied, should there 
be nothing in the Will justifying the Court in attributing to 
the testator an intention that those in existence should take 
in any event. ( f) 

(z) 8h igabati v Kalicharan,32 C 992 9 CWN 749 iCLl I§2 Also 
38 1 A 54 ( P C ; 

(<*) Bhagabati v Ka'ich'.ran, 32 C 992, 1009 , see also Midhabrao v Balabhai, 
52 B 176, 182 32 CWN 925 47C LJ 198 1928 PC 33 , Debi v. 


Krishna, 1928 O 26 

(b) 4 Ch D 1C5 


198 


3 PC 32 (e) 


bhai, <2 

') 2 Mi 


er 363 


(e) 32 C 992, 1013 
32 CWN 935 1 47 
(/) Khimji v Morarji, 32 B 533. 



Sab-Sec. vii-ROLE OF PERPETUITY AND REMOTENESS 

Gift to one of a series of persons —Analogous to the 
gift to a class is the gift to one of a senes of persons, who 
may not be in existence when the gift speaks, that is, at the 
date of the gift in the case of a deed, and m the case of a 
Will at the death of the Hindu testator , as for instance, a 
gift over to the heir of the donor or of a specified individual, 
existing at the time the gift is to take effect. The English 
case of Dungannon v. Smith {g) is an authority for the 
proposition that a gift over to the heir of a person, which 
is to take effect at a futuie time if a condition subsequent be 
fulfilled, is bad, being tainted with the vice of remoteness, 
inasmuch as the heir to take may be a person who is not 
capable of taking by reason of the vesting being delayed 
beyond the period allowed by law. This rule, however, was 
not followed by the Calcutta High Court in a case in which 
a Hindu made a gift over to his heir, upon the ground that 
the sister’s son who was to take as the heir was m existence 
at the time when the Will was made, and when the testator 
died. (//) It is pointed out by then Loidships that the decision 
in the English case follows a rule of English law settled by 
a long series of decisions in which it was held that a bequest 
is void for remoteness unless it necessarily vests within the 
time allowed by law for delaying vesting. But there is no 
similar rule here. 

Wheie the ulterior gift is not valid for any reason the 
prior gift is not affected by it, (/) and, hence, where a 
posterior gift on the condition subsequent may be void for 
being in favour of an unborn person, the whole gift does not 
fail, the anterior gift will take effect, if the donee can do 
so. (;) 

Possible not actual evetns —There is another veiy im- 
portant rule of English law relating to the question whether 
a gift is tainted with the vice of remoteness, or offends against 

(f) 12 Cl and F 546 

\h) Bhoba v Peary, 24 C 646 1 C W N 578 
(t) Section 30 of Transfer of Property Act 

(/) Narsingh v Maha Lakshmt, 50 A 375 33 C W N io 6 <, 48 CLJ 
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the rale of perpetuity • the rule says, — “In deciding the 
question of remoteness, it is an invariable principle that 
regard is had to possible and not to actual events ; and the 
fact that the gift might have included objects too remote, is 
fatal to its validity." A deed and a Will are to be construed 
by having regard to possible future events without waiting 
for actual events. (k) 

The Indian Succession Act appears to have adopted the 
English rule, but with a difference as to the period to which 
the vesting can be delayed for, the period according to 
English law consists of the lifetime of a person or persons 
living at the testator’s decease, plus the absolute term of 
twenty-one years, but according to Section 114 of this 
Act the period consists of the lifetime of a person or persons 
living at the testator’s death plus the minority of the un- 
born person who must come into existence before the death 
of the living person or persons So under the Indian law, it 
is an indefinite period varying practically from the lifetime 
only of living person or persons, to the said lifetime plus 
eighteen years and also the period of gestation, according* to 
the date when the unborn person comes into existence in 
fact or in contemplation of law The language of Section 1 14 
is as follows, — “No bequest is valid whereby the vesting of 
the thing bequeathed may be delayed beyond" the said period 
and so it clearly implies that regard should be had to possible 
events 

Section 14 of the Transfer of Property Act embodies 
the same rule , but its language is somewhat different, it is as 
follows, — “No transfer of property can operate to create an 
interest which is to take effect aftei” the said period. It 
seems to indicate that the actual event determines the vali- 
dity of a transfer inter vivo r 

According to case-law neithei of these two Sections were 
applicable to Hindus who had been held to be incompetent 
to make a gift to an unborn person Hut these Sections have 
been made applicable to the Hindus by the Hindu Disposition 

(k) See Nirsingh v Mihi Lakshmi, 50 A 375 > 191 12 CWN 1065*48 
C.LJ 106 30 Bom I R 13J1 55 M.L J 42 1928 PC 15*3 
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of Property Act (XV of 1916) and again subsequently Section 
14 of the Transfer of Property Act by the amendment of 
Section 2. (XX of 1929) 

But subject to this distinction, this rule has been held to apply to cases Rule of ren 
of Hindu Wills, upon the ground that “the rule is not a rule of the strict teness is 
English Common Law" but th it —“The rule was established, in fact, is 
founded on reason and convenience ’’ (l) Accordingly, a gift over to the 
male issue of the testator’s sons was held void for remoteness as the class 
might include persons not in existence at the death of the testator Similarly 
a gift over to the testator’s nearest saptndi gnyatt was pronounced invalid, 
since he might not be in existence at the death of the testator, and since — 

“In a gift of this kind, regard is had to possible and not to actual events "(m) 

In this case there was no finding whether the person claiming to take as 
the nearest sapinda gtiyati was alive at the test itor s death, the same being 
held unnecessary 

But a rule which may be perfectly reasonable and convenient in England should it 
where the object of the gift may come into existence iftcr the death of a pply to 
the testator and before the expiration of the absolute term of eighteen years H ,n< I lls 
from the death of i person living at the testator's dece ise, cannot be held 
to be applicable to the Wills of Hindus who are held incapable of making 
gifts to any unborn persons If in England a gift made to an unborn person 
is neither unreasonable nor inconvenient should he come into existence 
within the said time, and the vesting be not delayed beyond the period 
allowed by liw, why should then a gift over made b) a Hindu to one of 
a series of persons, be held invalid by the introduction of this English rule, 
when the person actually to take the gift is to be ascertained on the happen- 
ing of an uncertain future event which must happen, if it happens at all, 
within the lifetime of a living person, and thr person is otherwise c pable 
of taking, being alive it the testator’s decease * Accoidingly, it has, a 
noticed \bove, bei n hi Id by Justices Banerji and Ramptni, that a gift over 
to the testator's neir in case his widow should cease to reside in his dwell- 
ing-house, is valid undei the Hindu law, when the heir claiming the gift 
was alive at the date of the will and the death of the testator (n) 

The disqualification of a Hindu to make a gift in favour 
of an unborn person has been removed by the Legislature , ( o ) 
and the rule contained in Sections ioo, ioi and 102 of the 
Indian Succession Act of 1865 ( ant ^ Sections 113, 114 and 115 
of Act XXXIX of 1925) arc made applicable to the Wills of 
Hindus. (01) 

(l) Soudaminey v Joges, 2 C 2f>2, 2O8-9 
(t») Kamgutee v Knsto'29 WR 472 
( ft ) Bhoba 1 arini v Peary, 24 C 64O 

[a) See Sundira Ranjan v Nataraj in, 30 C.W N 143 41 CLJ 70, appeal 

from 40 M L J 354 (01) See ante f> 1008 

H 1,-128. 
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But an anomaly has been caused by the introduction of 
paragraph 2 in the restrictions and modifications attached 
to Schedule III as contemplated in Section 57 of the Indian 
Succession Act (XXXIX of 1925) which runs as follows : 
“Nothing herein contained shall authorise any Hindu, Sikh or 
Jain, to create in property any interest which he could not 
have created before the first day of September, 1870.” This 
in effect perpetuates the evil, the Hindu Disposition of Proper- 
ty Act attempted to remove with respect to device of property. 

Sab-Sec vui-PRIORITY AMONG TRANSFEREES 
Priority among transfers of the same property. — The 
rule of Hindu law on the subject of priority among successive 
transactions, and among successive transfers of the same 
property m favour of different persons, is contained in the 
following sloka of Yajnavalkya, (11, 23), — 
ttu ftnn 1 

xrreft uftpnT 11 1 

which means, — “In all disputes relating to property the pos- 
terior transaction prevails , but in the case of a mortgage, a 
gift, or a sale, the prior transaction prevails” — Yajnavalkya, 
2, 23. 

Two rules are laid down in this text relating to priority 
among two or more transactions relating to property. The 
first rule which ia put as the general one, and according to 
which a later transaction is to prevail over an earlier one, is 
applicable to all cases other than those covered by the second 
rule which is stated by way of exception to the former The 
first rule appears to apply to successive transactions between 
the same parties with respect to property, of the nature of 
contracts such as a contract of debt, in which the latest tran- 
saction is to be taken to represent their ultimate agreement 
in supersession of the earlier ones 

The second rule, according to which a prior transaction 
is to prevail against the subsequent ones, applies to succes- 
sive transfers by mortgage, gift or sale, of the same property 
to different persons. This rule appeal s to be substantially 
the same as is laid down m Section 48 of the Transfer of 
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Property Act barring however the qualifications restricting 
the operation of the 1 ule. 

It should be noticed that the application of this rule of 
priority depends upon the fact that one of the transfers was 
earlier than the other But, as under the Hindu law, a!! 
transfers of property could be, and were often, made by word 
of mouth only, the possession of the disputed propeity by a 
transferee was necessarily under that law regarded as a 
very important circumstance, and was allowed to have the 
effect of determining priority, when it could no be ascertain- 
ed which of the two oral transfers was prior in point of time, 
and in consequence the rule could not be applied for deter- 
mining priority. 

Notwithstanding the rule of Hindn law peimitting trans- 
fers by word of mouth only, all important transactions came 
to be effected by Hindus in piactice by means of writing , but 
the rule continued to exist in theory, and also in practice in 
backward districts, until the same has been altered by the 
Transfer of Property Act as regards sales, mortgages, leases, 
exchanges and gifts (p) of immoveable property, with a few 
exceptions. 

But sales of tangible immoveable propeity, of a value less 
than one hundred rupees, and mottgagcs of immoveable 
property where the principal money secured is less than 
one hundred rupees, and also leases other than those from 
year to year or for any term exceeding one year or reserving 
a yearly rent, may even now be effected by delivery of the 
property i.e , by putting the transferee in possession of the 
property. 

In a case of competition between two successive deeds 
relating to rights to, or interest in, the same immoveable 
property, one of which is unregistered and the other register- 
ed, the registered deed is declared by Section 50 of the Indian 
Registration Act to take effect against the unregistered one, 
even if the latter be anterior to the former. A student of 
law at first feels some difficulty in understanding the 
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(p) S«§§54, 59, 107, 1 18 and i2j, in this connection see foot. nJt (») p. 

861. 
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propriety of this rule, as also the principle on which it is 
founded. For, if the law allows a sale or gift to te made 
by an unregistered document, how can the transferor who has 
already passed whatever interest he had in the property to 
the transferee by the unregistered deed, and who has there- 
fore ceased to be owner of the property, create any right in 
favour of anothei person by executing a registered deed, 
when he himself has no right whatever m the property ? It 
is sought to be explained by saying that the effect of the 
rule is to declare a transfer by an unregistered instrument to 
be a fraud on the subsequent purchaser by a registered deed, 
Practically, however, the Section seems to legalise fraud, 
inasmuch as the effect of the rule was to defraud of their just 
rights, innocent transferees for value ignorant of the peculiar 
law invalidating transfers permitted by itself, by allowing 
subsequent fraudulent transactions to prevail. 

Docinne of The ev ‘l c ff ect of this rule was considerably reduced by 
notice. the introduction of the doctrine of notice, which the Courts 
as Courts of Equity could not but introduce and engraft on 
the Section. The transferor in such a case is undoubtedly 
guilty of fraud, and if the subsequent transferee takes a 
registered deed of transfer, knowing that the property has 
already been transferred to another person by an unregistered 
deed, he becomes a party to the fraud , and as no person can 
be permitted by a Court of Equity to derive any advantage 
from his own fiaud, he is held to be not entitled to claim 
property under the said Section 50. (q) 
p t Ikt this fraud can no longer be perpetrated with respect 

estate to sales, moitgages, and leases, of immoveable propeity, inas- 

much a 1 such transfers cannot now be effected by unregister- 
ed instruments These transfers can, under the present law, 
be effected only by registered deeds, except in a few instances 
set forth above, m which they may also be effected by the 
alternative mode of delivering the property, or oral agree- 
ment accompanied or followed by delivery of possession. 


( q) Narain v. Datafam, 8 C 397 (FB,) 
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And it has been laid down in Section 48 of the Regis- Sec 48 of 
tration Act, that a registered deed relating to any property ^s istratl0n 
cannot take effect against any oral agreement or declaration 
relating to such property where the agreement or declaration 
has been accompanied or followed by delivery of possession 

A prior mortgage, however, loses priority, if through his p d tc 
fraud, misrepresentation or gross neglect, another person is of prior 
induced to advance money on the security of the mortgaged mortgagee ' 
property, and accordingly it is laid down in Section 78 of the 
Transfer of Property Act that in such a case the prior mort- 
gage shall be postponed to the subsequent mortgage. 

Sub-Sec IX— UNIVERSAL DONEE 
Accordng to Hindu law a person having male issue 
cannot make a gift of his whole property. A Hindu is 
bound to provide maintenance for his male descendants, and 
his wife and parents. Tins maintenance appears to be a 
legal charge on his property The universal donee there- 
fore, appears to be liable not only to pay the donor’s debts 
but also to meet the donor’s obligation to furnish main- 
tenance to the donor’s wife (r) and the like, to the extent of 
the property. 

Sub-Sec x— REVOCATION OP GIFT 

It has been held that the texts to the effect that a gift Revocation 
once made cannot be revoked, if it is to a Lene factor, or c * gl * t 
to a father, “ apply as between the donor and the donee and 
relate to property which it was competent for the donoi to 
give. They cannot affect the joint ancestial estate of a 
Hindu and his sons. Their lights and liabilities are 
governed by special texts dealing with that estate , and 
such of these special texts as relate to gifts form excep 
tions to the general texts on the subject.” (r) 

A donor having delivcicd the deed of gift to the donee 
cannot resile before the document is registered, as neither 
death, nor the express revocation by the donor, is a ground 
for refenng registration. (/) The gift is completed by the 

(r) Jamum v Machul, 2 A 315 

(s) Shn Sitaram v Hanhar, 35 B iCg, 181 12 Bom L R 910 81 C 625 

(t) Venkat Subba v Subba, 32 C.W N 708 PC 
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delivery of the deed within the meaning of Section 122 of 
the transfer of Property Act, and thereupon the gift become 
effectual subject to its registration under Section 123. ( u ) 

Seo, 4— WILLS 

Sub-Sec i-HOW APPLIED TO HINDUS 
Wills unknown —Wills were unknown to the Hindus, 
and in fact, they appear to be opposed to the spirit of Hindu 
law. The joint family system is the normal condition of 
Hindu society, and the original theory of property in land 
was, and to a great extent still is, that it belongs to the 
family and not to its individual members . 

The family is an ideal entity composed of its past, present and future 
members connected lineally and collaterally through the male lines of ascent 
and descent,— and landed property forms the hereditary source of th e 
family fund, and is held in trust by the members in successive charge 
of it, for the spiritual and temporal benefit of all the members whether decea- 
sed, or existing or to-be born afterwards It appears that at first neither 
alienation nor partition was allowed of the land itself, notwithstanding the 
separation of the members in mess And although in course of time, the 
origin il state of the f unily has changed, and partition is allowed, and indivi- 
dual rights are recognised, still so long as the fimily continues joint no 
alienation of his interest in the joint property could be made by a member 
for his personal purposes, according to the Mithkshari school , and even in 
the Bengal school, restrictions are imposed by the Diyabh&ga on the power 
of alienation as regards ancestral property The Mitakshari law on this point 
has however, been modified by the Courts to a certain extent, and the Dhya- 
bhhga law with respect to a father’s power of alienation over ancestral im- 
moveable property has been misunderstood, by reason of an erroneous apphc- 
tion of the doctrine of Factum valet 

It should be noticed that the law of succession and inheritance is believed 
by Hindus to be founded on divine ordinance , it would therefore be irreli- 
gious to disturb the divine rule of devolution of property by disposing of it 
in a different manner, hence Wills executed in contemplation of death, and 
containing dispositions of property contrary to the divine law of inheritance, 
were not likely to commend themselves to the Hindu ideas and sentiments 
that were more religious than secular 

Besides, under the Hindu law, the proprietory right of a person is extin- 
guished by his death , post-mortem dispositions of property by a Will would 
be in direct conflict with this doctrine, and it would be difficult to reconcile 
them, except by the introduction of some fiction 

Adoption — or the affiliation of a son and appointment of an heir, takes 
the place of Will in Hindu law An anumitspatra or deed authorizing the 
executant’s wife to m »ke a posthumous adoption bears a close resemblance 
to a Will, although it is not admitted to operate as a testamentary disposi- 


(«) Kayana v Karuppa, $0 M 103 . 54 LA. 89 . 3 t C M, N. 509 
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tioD, since it has been held that the son adopted by a widow takes the adop* 
tive father’s estate, not by devise but by descent ( v ) According to Hindu 
law, the husband and wife form one person, and the deceased husband is 
deemed to live In the wife who is regarded as the surviving half of the hus- 
band 1 hence in an adoption by the widow, it is the deceased husband who 
is taken to act through his widowed wife, ( — fatjqr Vrff— expressive of the 
Hindu Idea of the relation), she is the instrument through whom the husband 
himself is supposed to act Likewise a Hindu widow seems to be competent 
to make a disposition of property appertaining to her husband’s estate in her 
hands, if she was directed in that behalf, by the husband who himself inten- 
ded to do the same, but was accidently unable to carry out his intention 

Hindu Wills recognised —Wills made by Hindus came to 
be recognted by the English lawyers connected with the old 
Superior Courts as Judges, Advocates and Solicitors, as a 
matter of course. It was quite natural for them to assume 
that Hindus had the power of making testamentary disposi- 
tion of heritable property owned by them, of which they 
could make alienations utter vivos , the power being taken as 
an ordinary incident of ownership. The Legislature also 
made the same assumption in the Regulations relating to the 
devolution of the Zemindaris, 1 e., the most valuable interests 
in land created by the Permanent Settlement of 1793 A.D. 
whereby the hereditary Collectors of land-revenue m Bengal, 
Behar and Orissa, weie converted into proprietors. As these 
offices though permitted to be he itabic, were indivisible, it 
became necessary to declare that the Zemindaris which were 
converted into property of the Malguzars who used before to 
collect the revenue thereof, were to be subject to the ordi- 
nary law of inheritance like other properties, and were no 
longer liable to devolve entire to the eldest son alone Ac- 
cordingly, Reg XI of 1793 was passed, of which section 2 
says, — 

" If any Zemindar shall die without a Will, or without having declared by 
a writing, or verbally, to whom and in wh it manner, his landed property is to 
devolve after Ins demise, and sh ill leave two or more heirs, who by Hindu law 
may be respectively entitled to succeed to portions of the landed property 
of the deceased, such persons shall succeed to the shires to which they m iy 
be so entitled ” 
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(v) Perhlad v, Bqdhoo, 12 M I, A 27 $, V 9 »2 W R O P C 
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Similarly, Regulation X of 1800 which was passed by 
way of exception to the preceding Regulation, declared that 
certain estates which had been impartible, and succession to 
which used invariably to devolve to a single heir, by long 
established custom, shall continue to devolve to a single heir 
to the exclusion of the other heirs, if the proprietor die in- 
testate There are several other Regulations and Acts m which 
testamentary power is recognised, (to) 

The Regulations of the eighteenth century, creating the Zermndans that 
have become the most important and valuable landed estates in this country, 
and declaring their incidents, did practically confer the testamentary power 
on the Zemindars, though in an implied and indirect manner The Zemindars 
were aware of the contents of the English Regulations through translations 
made for their benefit, into the language understood by them, and did not fail 
to take advantage of the power so given by exercising the same 

The Mahomedan law recognises testamentary power with respect to one- 
third only of a person’s estate, for, it recognises as indefeasible, the claim 
of the descendants as well as of the ascendants upon a deceased person’s 
estate to the extent of two-thirds of it, but subject to the payment of debts 
and other dues And although a Mahomedan is competent to make a fift of 
his whole property by a transfer ui/ervtvous, he is not permitted to deprive 
by a Will his legal heirs of their legitimate shares in his estate beyond the 
extent of a third of it, except by their consent Although the Mahomedans- 
ruled India for mahy centuries, still the Islamic law could not make any im- 
pression on the Hindu mind, inasmuch as the law of both Hindns and Maho- 
med ins being mixed up with thei- respective religions, were antagonistic to 
each other, and as the orthodox lc lrned Br ihmanas who were the repositories 
of Hindu 1 iw, could not consistently with their position in Hindu society, 
and therefore did not, issociate with the mlethhas, or study their law and the 
linguage in which the same was recorded It is no doubt, true that the 
Kayasthas, the other important literate class among the Hindus, used to learn 
the language of the rulers, but their knowledge of the Mahomedan usages 
could have no effect on Hindu law, which was the monopoly of the Pundits 
who were completely ignorant of Mahomedan law This explains how it is 
that there is not even a passing allusion to the subject of Wills in the nume- 
rous works of Hindu law compiled by Brhhnaanical writers during the Maho- 
medan rule, specially when they themselves would surely have benefitted by 
the introduction of gifts made in contemplation of, and coming into effect 
after, dr ith, is they were the recipients of pious gifts made by Hindus It 
should, however, be icknowltdgi d that the brahmanas were characterised 
more by self-denial *hin by schshness in fact, the spiritualism of the Hindus 
is due to the nohl'' ex implc of Br ihminical self-abnegation and self-sacrifice 
'i he origin of W'iIIs among Hindus nnnot be traced to any influence of 

(w) See Reg V of 792 and Oijdh 1 alukdars Act No 1 of 18O8, 
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the Mwlem lavyr nor to any improper influence of Br^manas who are unjustly 
accused, merely on assumption and supposition, but not on the solid basis of 
proved facts. Charity and religious gifts are extolled In every system of 
religion Brahmamcal influence was stronger before the establishment of 
British rule how is jt then, that will of Hindus came into existence for the 
first time under the British rule and not before, if Brahmamcal influence had 
anything to do with the origin of Hindu Wills ? Many of the heterodox 
Pundits with whom Englishmen came into contact, may have been guilty of 
conduct justifying a low opinion of them, but orthodox Pundits were distin- 
guished for their self-denial, renunciation, and exemplary spirituality, by 
reason of which alone they could maintain their high position m Hindu 
society It is no doubt true that the Pundits depended for their support on 
the voluntary gifts made by Hindus on the occasions cf performing religious 
rites and ceremonies , bat it is worthy of special remark that gifts were made 
to learned Pundits, as they had to maintain thair pupils who used to live with 
them as members of their family, for learning tlje Shastras from them , they 
led a simple life, and were not covetous of wealth, if they got more than 
enough, they never amassed but spent the excess for the benefit of the needy 
and indigent persons. 

Gifts and Wills —The so-called early Wills were really 
deeds of gift or settlement made by Hindus shortly before 
their death and intended to operate inter vtvos. It was often 
found that following the injunction of the Shdstras, Hindus m 
their old age, relieved themselves of wordly cares by sur* 
rendering their property to their male issue either by way of 
partition or by way of gift or settlement, but not by Will. 

The idea of making Will was not of spontaneous growth 
among Hindus. The people of Calcutta and other Presidency 
towns had the English solicitor for their legal advisers, and 
many Hindus sought their advice m all transactions relating 
to property ; the solicitors did in fact, draw all deeds in 
English, according to the instructions of their Hindu clients 
who had but a smattering of English and were sometimes 
completely innocent of it. It was an English solicitor who 
drafted the Will wheieby his Hindu client gave power of 
adoption to his three executors including his widow, and to 
the surviving two executors in case of the widow's demise 
before adoption. ( x ) 


(jc) Amnto v Surnomoye, 24 C 589 1 C.WN 345 » 2 5 ^ 2 OWN 

389 & 27 C 996 27 I A. 128 . 4 C W N 549 

H. L-i 2 9 
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The Hindus appear to have imbibed the idea of testamen- 
tary power either from the English solicitors or from the 
legislative enactments already referred to. And as it is a 
weakness of human nature to hanker after power, the idea 
has giadually spread to people outside the Presidency towns 
and to persons other than Zeminders. But the recognition 
of unrestricted testamentary power of Bengal fathers over 
ancestral property is not justified by the Hindu law and 
usages ; and although the highest tribunal has pronounced 
that there is no distinction between the ancestral and the 
self-acquired properties as regards the father's power of dis- 
position over them in Bengal, still this view appears to be 
contrary to the D&yabh&ga as well as the traditional notion 
of their law prevailing among the Bengali Hindus in all dis- 
tricts , and it is also inconsistent with their joint family 
system. And it is sometimes found that what is said to be 
settled law in the Courts, is unsuitable to the people, and 
is neither known to, nor accepted by, the generality of them, 
as the basis of their transactions , so the law of the Courts 
in some respects, is not what the people think to be their law. 

Wills among Hindus are sought to be explained as “a 
development of the law of gifts inter vivos." A will is des- 
cribed by the Privy Council as “a disposition of property to 
take effect upon the death of the donor" which “though revo- 
cable in his lifetime, is until revocation a continuous act of 
gift upto the moment of death, and does then operate.” (y) 

Th's is a fiction, as no person retains consciousness or a 
sound disposing mind up to the last moment of his life. 
There is another fiction for explaining the post-mortem dis- 
position of property, namely, that the deceased person conti- 
nues to act beyond the period of his own death, and in order 
to explain the validity of a dead man’s action, a distinction 
may be drawn between title, and ownership in the sense of 
personally holding and enjoying. When a person holds an 
estate to himself and his heirs for ever, his title subsists 
beyond his death, although his ownership died with him. 


0 ) Tagore v Tagore, l8 WR 359, 366 . I A Sup 47 
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Hence the gift or disposition which takes effect on the 
moment after death is deemed to be an incident of the 
subsisting title. But stilt the difficulty remains unsolved 
the title remained entirely in the deceased person up to the 

last moment of his life , he did not divest himself to any 
portion of his title during his life. Hence the deceased’s 
portion must be admitted to act on the moment after death, 
if the disposition are to be deemed his acts It would be 
an absurd assumption , and as regards subsisting title, where 
does it remain after the owner’s death ? It cannot subsist 
as if suspended in the air, and a title without being vested 
in a person in existence is impossible. Such metaphysical 
explanation of Wills is useless sophistry 

Property and its incidents are creatures of law In order 
to induce people to lead a life of industry and thrift, the law 
tells them — If you cxeit yourself to acquue propci ty by 
legitimate means, you will be entitled to hold the same as 
yours, to use and enjoy it according to your pleasmc bat 
without prejudice to the lawful rights of others, and not only 
you will be at liberty to make a gift or a sale or any other 
transfer during your life, but you are also permitted, subject 
to certain restrictions, to declare your desire as to what 
persons are to get your property affer your demise shall be 
carried into effect. It is only the law applicable to the 
deceased testator that gives effect to his dispositions , 
nothing else can do the same. 

Practically, however, testamentary disposition appears 
to be an extension of gift , the people derive their conception 
of bequest from donation Gift, donatio mot tis causa and 
Will appear to successive conceptions, the former leading 
to the latter. There is undoubtedly a close connection be- 
tween gifts and bequests. 

The limits of the analogy between Wills and gifts inter 
vivos which have been recognised (s) by the Judicial Com- 
mittee are as follows, — 

" The analogous 1 iw in this c ise is to be found in that applicable to gifts , 
and even if Wills are not universally to be regirded in all respects as gifts to 
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(a) Bai Moti v Bai Mamu, 21 B 709 24 I A 93 105 1 C W N 366 
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take effect upon death, they are generally so to be regarded as to the property 
which they can transfer and the persons to whom it can be transferred ” (a) 
Sub-Sec ii- DISPOSITION B7 WILL 

Definition of Will —The following definition of Will is 
given in the Succession Act — 

" Will means the legal declaration of the intention of a testator with res- 
pect to his property, which he desires to be carried into effect after his death M 
—Section 2, (k) 

This definition is open to objection on several grounds* 
Firslly, it u^es the term testator which means the executant 
of a will, and therefore its meaning cannot be understood by 
one who does not know the meaning of will thus this defi- 
nition is tainted with a logical defect which, in Sanskrit, is 
called “the fallacy of mutual dependence” which 

is defined to be ** t.e., a fault 

Vitiating a definition in which the meaning of the term de* 
fined depends upon the meaning of another term which again 
depends on the meaning of the first term. Secondly, 
as the term testator , is not defined in the Act, the definition 
is liable to be read by substituting the word person for tes- 
tator , and to be misapplied, by reason of the distinctive cha- 
racteristic of wills being omitted in the dispositions inter- 
Vivos, which are intended to be carried into effect after the 
death of the executant by being vested in possession, but 
which are not revocable. (b) 

The distinctive feature of a Will is its ambulatory charac- 
ter , however solemnly a Will may be executed it may be un- 
done the next moment . the test of the testamentary character 
of a disposition is its revocability , ( c ) this is stated in Sec- 
tion 62 of the Succession Act. But it should have been ex- 
pressly made a part of the definition which should be made 
clear, thus, — “Will is the legal declaration by a competent per- 
son of his intentions with respect to his property, which he de- 
sires to be carried into effect after his death, such declaration 
being liable to be altered or revoked by him at any time 


(a) Tagore v Tagore, 18 W K 359, 3% 9 A Sup 47. 
(h) Sita v Deo, 8 C W N. C14 t 3 C.L J 370. 

(<) 8 C.W N 614 
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when he is competent to dispose of his property and becom- 
ing operative if not so done.” But it should be observed that 
an instrument which is a Will does not cease to be so, by 
reason of a clause in which the testator says that he shall 
not have the power to sell any property, but he shall mortgage 
the same for raising money if needed {d) 

As all persons are not competent to make testamentary Person 
dispositions, the term person in the above definition of will, 
is qualified by the adjective competent. 

The term property has not been defined either in the Pnpt>iy 
Succession Act, or in the General Clauses Act X of 1897, or 
in the Bengal General Clauses Act I of 1899, or in the Trans- 
fer of Property Act. 

The word property is used in two senses ; it signifies Expianatic 
either ownership of a thing such as land or chattel, or the of 
thing itself as the subject of the ownership. A thing is pro- 
perty in relation to its owner, and a person's relation to the 
thing as the subject of his ownership m his property in the 
thing. 

The definition of immoveable property (<?) says that it immoveab 
includes land, and benefits to arise out of land. Accordingly, 
the same land may be the property of more persons than one 
not only as co-sharers having co-ordinate rights, but also as 
proprietors, tenure-holders and undertenure-holders of differ- 
ent degrees, the latter holding in subordination to the former, 
until the cultivator or the actual occupant is reached, and 
in some districts of Bengal there are so many as a dozen sub- 
ordinate inteicsts of different degrees, the owner of each of 
Which calls the land his property , or also as successive own- 
ers, namely, life-tenant and remainderman or reversioner. 

Thus there are three modes of division of property in land, 
namely, first , division by mete>> and bounds or geographical 
or geometrical division , second , division by creating tenures 
and undertenures , and third , division by successive limita- 
tions, t.e., by limiting the time of successive enjoyment. (/) 

(d) Sagore v Digimbir, 14 C W N 174 

( t) Act X of 1897, cl iuse 25 

(f) Gonendra N Tagoie, 4 B L R , O C 103 
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Although ordinarily the term property is used to desig- 
nate a thing that is of value , yet if there is an abundant 
and inexhaustible supply of the same, easily accessible then 
it has no marketable value or price For instance, nothing 
can be of higher value than the air, without which life cannot 
exist, still it cannot be property. 

Property may be defined to be a thing or a right to a 
thing which can fetch a price It is extended to things which 
intrinsically have no value, but which aie valuable as eviden- 
ces of rights to receive money or profits, as for instance, 
bonds, debentures, government sccui dies or other negotiable 
instruments, shares of joint stock companies, and the like. 

A person may exercise all the rights constituting owner- 
ship, over property which belongs to a deity or a religious or 
charitable endowment, and which he holds as a Sebayet or 
trustee and can even alienate foi the benefit of the owner, 
and with respect to which he can appoint his successor in 
the office of Sebayet It has been held, that his rights over 
the propeity cannot be called his property ^ and so an instru- 
ment executed by him to appoint his successor, and intended 
to be operative after his death, cannot be regarded as a Will, 
or admitted to probate, (g) 

It should, however, be noticed m thi> connection, that 
the English Wills Act, 1837, (^0 explains the meaning of Will 
thus, "the word Will shall extend to a testament and to a 
codicil, and to an appointment by Will or by writing in the 
nature of a Will in the exercise of a power, and also to a 
disposition by Will and testament to devise, of the custody 
and tuition of any child, * * *, and to any other testamen- 
tary disposition.” So m England the donee of a power of 
appointment may appoint the property by a Will, although 
the property is not his. The definition of Will enables him 
so to do. But the definition of Will in the Indian Succession 
Act i-> not so comprehensive, nevertheless the Legislature 

( £ ) Chaitanya v Da)al,32C 1082 9 C WN 1021 , Jogadlndra v Madhu- 
sudan, 20 C L J 307 27 I C 24 , see Baisnav v Kishare, 15 C WN, 

1014 

(Aj x Viet, c 26 
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seems to be oblivious of this distinction, and appears to have 
the English definition in mmd while enacting Section 69 of |^ cesston 
the Indian Succession Act, which contemplates “a Will made 
in the exercise of a power of appointment, when the property 
over which the power of appointment, is exercised woul.’ 
not in default of such appointment pass to his (the testator’s) 
executor, or administrator, or to the peison entitled in case 
of intestacy.” Unless the term property in the Indian defini- 
tion be taken in a most comprehensive sense so as to include 
also property over which the testator has merely power 
of appointment, the said Section 69 cannot be reconciled with 
the definition of Will. Similarly Section 60 which provides 
that “ A father, whatever his age may be may by 'Mill appoint 
a guardian or guardians for his child during minority” — also 
shows that the framers of the Indian Code had the English 
definition in their mind. 

There are many cases in which testamentaiy documents Sebayet’s 
executed by Sebayets appointing their successors, were taken 'e ( J 11 to ad,mt ' 
without dispute to be Wills and admitted to probate. Such probate 
Wills are analogous to those whereby powers of appointment 
are exercised. But these writings cannot come within the 
Indian definition of Wills, if the tenn property be strictly 
construed, as is done m the case of Chaitanya v. Daval. ( 7 ) 

It should be noticed that property in a Will unless ex 
pressly restricted to what is existing at the time of its execu {uture ^ 
tion, comprises what is acquired by the testator subsequently perty 
to the execution of the Will, answering the description of the 
property : Section 90. This, is another incident whereby a 
Will is distinguished from a conveyance or a gift which must 
relate to existing property only. 

Codification,— The Indian Succession Act (X of 1865 IS Act for 
new XXXIX of 1925) codified the law of succession both ded° m 
intestate and testamentary , but it was not originally intended 
for the Hindus, Sikhs, Jamas and the like who are governed 
by Hindu law, and who form the bulk of the population 
of India, although it professed to be the territorial law 
of British India It was intended for the domiciled English- 
(*) 32 C 108? 9 C WN 1021 , see foot-note (g) 
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men and other Europeans, the Eurasians (now called Anglo 
Indians) and the Native Christians : there having been neither 
personal nor territorial law applicable to them, the Courts 
had the difficult task of supplying the deficiency by the 
application of principles of equity, justice and good con- 
science. 

The Hindus being expressly excluded from its operation 
the framers of the code never troubled themselves with the 
consideration whether the iules propounded by them would 
be suitable to the Hindus, as they weic legislating for the 
benefit of persons whose ideas, sentiments and habits were 
like those of Europeans , for, the Eurasians and the more 
respectable of the Native Christians were either Anglicized m 
their thoughts, feelings and habits, or sought to become so 
by imitating the Europeans and following their ideals. The 
rules are mainly and substantially the same as those of the 
English law with some modifications, additions and altera- 
tions. 

But five years after the passing of the Act, the Hindu 
WilU Act No. XXI of 1870 was passed, Section 2 of which 
extends to Hindu Wills a large number of Sections of the 
Succession Act in what is called by an eminent Judge, spas* 
modic method of legislation. {/) 

The preamble of the Hindu Will* Act stated that it was 
enacted to provide rules for the execution, attestation, revoca- 
tion, revival, interpretation and probate of the Wills of Hin- 
dus, Jainas, Sikhs and Buddhists in Bengal and in the towns 
of Madras and Bombay, Section 2, however, showed that the 
whole law of testamentary succession provided m the Succes- 
sion Act had, with the exception of a few sections, been 
extended to the Hindus. Having regard to the subjects enu- 
merated in the preamble, and to the tules which were provided 
by the Act, most of them appeared to be intended by the 
Legislature to be rules of interpretation t and not only rules 
relating to the mode m which Wills were to be executed, but 
also those relating to the estates bequeathed and their mci- 


(j) Cally Nath v Chunder, 8C 378, 391 
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dents, as well as those relating to the capacity of the testator 
to create and to the capacity of the legatee to take the lega- 
cies, appeared also to be intended to be included under rules 
for execution. 


In this manner only one can reconcile the enumeiation of 
the subjects for which rules were enacted, with the rules 
themselves that were actually enacted by Section 2, of the 

Act. 

This Act and the Indian Succession Act of 1S65 as well as 
some other Acts have been repealed by Act XXXIX of 1925 
in which most of the provisions of the Acts repealed have 
been incorporated with but slight alteiations with almost all 
the defects of the previous Acts. 

Sir Lawrence Jenkins, in the case of Radha Prasad 
Mallick v. Rantmoni ( k ) which came before the Court again, 
and was approved by the Privy Council, has adopted the canon 
of construction of an incorporated statute laid down m In re 
Wood’s Estate. (/) His Lordship went on to say — 

“Section 3 of the Hindu Wilis Act 1870 14 by way of proviso to the 
portions of the Succession Act (X of 1 8^5) incorporated by Section 2 and 
It Is thereby provided that nothing in the Act contained ‘shall authorise a 
Hindu, Jain, Sikh and Buddhist to create in property any interest which he 
could not have created before the first day of September 1870 1 Whether 
this provision has regird only to the nature of the interest or extends also 
to the capacity of the person in whose fivour the interest is expressed to 
be created has been a matter of consider ible discussion If the narrow 
view be adopted, nothing in the shape of repugnancy would arise on the 
construction of the Act, but this cannot be said of the wider view, indeed 
its adoption involves to an appreciable extent the nullifying of that which 
has been incorporated,” He then on the authority of previous decisions 
added that “the proviso I have read controls both the quantity and quality 
of the Interest created and its natural and ordinary meaning includes the 


capacity of a donee to take ” 

Thus a body of rules proved by experience to be expedient and suitable 
for the nation civilised in a particular way, has been extended to a people 
with different family and social organisations and with different customs, 
Habits of thought, ldtils of life, and religious belief and sentimenls 
and aspirations It was assumed that rules that were adopted in England 


(Jk) 38 C 18?, 197-1 i<; C WN 1 13 affirmed by PC 41 I A IJJ 4 ' C 
1007 20 Cl, J 348 iSCWN 87] 26 MLJ, 653^23 IC 713 (pre- 
vious case reported in *35 I A u8 35 C 8 yGj 
(/) (1886J LR 31 Ch D 607, 615 
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as appropriate and beneficial must be so here also As a general rule the 
assumption is undoubtedly right But it seems that in some respect J.t 
would have been better if, instead of haid and fist rules, the matter had 
been left to the discretion of the Courts, is for instance the rule relating 
to revocation of Wills The stringent rule may lead to miscarraige 
of justice 

It is difficult to understand the pt maple upon which is 
founded the impeiative exceptional rule that marriage shall 
not revoke a Hindu’s Will The principle upon which a Will 
is revoked by marriage is, that it creates a change m a 
person’s condition, such new duties and obligations, that they 
give rise to a presumption that he would not adhcic to a Will 
made before it. The principle equally applies to Hindus, 
but the old rule is again perpetuated in the new Act. (m) It 
may no doubt be said that the distinction is justified by 
reason of polygamy But it is so rare, and is resorted to 
under such exceptional circumstances, that it cannot justly 
support the rule. 

It must be admitted that the birth of male Issue Is an 
event of the highest importance in a Hindu’s life, and this 
ought to operate as a revocation of a previous Will. Suppose 
a Hindu having no male issue, but only a daughter by his 
wife who was not likely to give bnth to any moie child, 
made a Will wheicby he gave Ins whole property to his 
daughter , subsequently his wife died, and he was prevailed 
upon by relation^ to mai ry another wife, by whom he had a 
son, and he died thereafter leaving the son, and the daughter 
forgetting either to revoke or alter the Will. Can it be said 
that the testator intended that his estate shall go to his 
daughter to the exclusion of his son ? Yet that must be the 
effect if his Wilt under the present law, according to which 
a Will cannot be held revoked otherwise than by the modes 
laid down by the Act, (Section 70) although it is contrary 
to w r hat ought, according to all right thinking persons, to 
be deemed the dying intention of the testator Accordingly 
it has been held that the birth of a posthumous son has not 


( m. ) See Secs 57 and C9 of Act XXMX of 1925 
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the effect of revoking a Hindu’s Will devising his self- 
acquired property (n) But the Hindu Judge Sn Subrah- 
mania Ayyar was dissentient. It is submitted that if a Hindu 
testator docs recite in his Will that he is sonlcss or destitute 
of male issue, then the default of male issue should be presu- 
med to form the foundation of his Will, which in case he gets 
a son subsequently, should be consti ucd to be intended by 
him to become inoperative as regards dispositions that may 
be presumed to be such as he would not have made, had he 
got a son. 

By the Hindu Wills Act the pi ovision, ol the Succession Actvol 
Act relating to the grant of Probate-, and Letters of Admims- ,88, » 
tration had been extended to the Hindus , b it subsequently 
the said provisions wcic leplaccd by the Piobitc and Ad- 
ministration Act No V of 1881 which contained substantially 
the same rules as the Succession Act (X of 1815) vith slight 
alterations. This scpaiatc Act applied to the whole of British 
India, and to all persons who wcic exempted from the Suc- 
cession Act , but the Section 187 (213 new) which made the 
grant of Probate (01 Lcttcis of Ad ninistiatnn) absolutely 
necessary for establishing the right as executor (or adminis- 
trator) or legatee, (0 ) — had not been incorporated m the Pro- 
bate and Administration Act, though it w is lctaincd in the 
Hindu Wills Act. The consequence was that taking out 
of Probate or Letters of Ad ninistiation was onginal with 
those to whom the Succession \ct 01 the Hindu Wills Act 
did not apply, such as the Mihoncdan-. The piovision is new IS Act 
still retained m the piesent \ct XXXIX of 1925 

It is not necessary to enter into the details of the law Subjects 
J dealt here, 

embodied in these statute-. , a few ob'.civations only are 

therefore made hcic on some important topic-., and on certain 
matters that aie not found in the Act, but aic contained m 
the decision of the Courts 

(n) Subbartddy v Dorns imi 30 M 3(9 17 ML) 2j 9 followed in Bodi v 
Venk itsswimi 38 M 369 mil AI ivanchr v D inikoti, 1927 M 383 
(0) 1 he obt lining of probite subsequent to the 1 istitution of the suit but 
before decree, is sufficient complitnie with the provision-, of Section 
187 (213 new,) Chindrj v Pns tnm, 38 I \ 7 j8 C, 327 15 C VV N 
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How wills How Wills made.— Before the passing of the Hindu Wills 

made Act, a Hindu could make a will by word of mouth only, (f > ) 

or by wi iting of any form, embodying testamentaiy disposi- 
tions, though neither signed by the testator nor attested by 
witnesses, provided the same contained testamentary inten- 
tion. ( q ) But Hindus must now execute Wills according to the 
formalities perscribed by Section 63 of the Succession Act If 
the instrument complies with the requuemcnts of law as re- 
gards execution of a Will, and also fulfills the conditions ne- 
cessary to bring it within the definition of a Will, then what- 
ever may be its name or form it will be deemed as a Will, and 
as such admitted to Probate. A document called an ekrar or 
“agieement” and also myam-pati a and ekrar or ‘'condition- 
deed and agreement.” (r) and another called samba ndha-nirna- 
ya*patra or “letter settling matrimonial alliance,” ( s ) were 
held to operate as Wills as regatds the testamentary dispose 
tions contained therein the tests arc whether the disposi* 
tions are to take effect, not tniet vivos , but after the execu- 
tant’s death, and whether it is ambulatory and revocable at 
the executant’s pleasure, (t) The mere statement by the 
testator in his Will that “if it be necessary for him to raise 
tnoney he would be at liberty to mortgage the properties but 
riot to sell the same absolutely” — cannot be construed to render 
irrevocable what is called a Will and contains dispositions of 
properties expressly stated to become operative after the 
executant’s death , but it should be taken merely to indicate 
, hoW the testator intends to act in future, nor can it have the 

legal effect of depriving the testatoi of his power of 
alienation. ( u ) 

Sab-Sec ill— TESTAMENTARY POWER 

Who can make Will —A minor cannot make a Will ; 
( v ) but a Hindu who has attained the age of discretion is 

( p) Bcerpertib v Rijrnckr 12 MIA I 9WRPC15 
(a) Shumsool v Shewuknm, 2 I A 7. it 22 W R 409 Tara v. Nobecn, 
1 W R 138 

(r) Ram Mom v Rim. Gopal, 12 CWN 942 

(s) Din v Krishna, 36 C 149 13 C WN 291 • I I C. 791 
h) Sita * Deo, 8 <_ W N C14 3 C L J 370 

(u) Sagor v Digmibir 14 C W N 174 

(v) bet 59, Bn Gnl ib v Unkorel il, 36 II C22 14 Bom LR 7481 17 

IC 86, K'ishin ichmr v Knshn nn irluu 11 38 M ^ 6 r J 24 MLJ 

517 19 I C 452 , Hard wan v Goim, 33 A 525 8 A L J. 385 9 1 C 1017 
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competent to give power of adoption to his wife , according 
to Hindu law, one who has completed the fifteenth year is 
major , and Section 57, with Sch III, says that nothing m it 
shall affect any law of adoption It seems therefore that a 
Hindu, whatever his age may be, can by a Will empower his 
widow to adopt. 

Subject of devise — A person cannot bequeath property 
which he could not have alienated inter vivos . It should 
however, be observed that the converse proposition is not 
necessarily true in all cases A Hindu widow or any other 
female heir who has a limited inteiest and cannot ordinarily 
alienate, cannot devise inherited propci ty. Although they 
are entitled to make transfers inter vivos for legal necessity, yet 
as their interest ceases on their death, and the estate passes to 
the reversioner, there is nothing left upon which their Will can 
operate A Will made by a Hindu widow whereby she devised 
her husband's estate inherited by her, was dcclued invalid 
during her life, in a suit brought against her by the rever- 
sioner. («*) She is competent, hcwvevcr, to make a valid Will 
of her Stridhan property. 

Mitakshara co-parcener’s power —A member of Mita- 
kshard joint family, cannot make testamentary disposition of 
his undivided coparcenaiy interest in joint propei ty, which 
he cannot alienate for his peisonal purposes during his life 
and which on his death lapses, or (as is loosely stated) 
passes by suivivorship to the *-uiviv.ng male members of 
the family, so that there is nothing left on which his Will 
can operate, (r) In a case, when two brothers, members of 
a joint Mitdhshara family executed an agreement by way of 
a ‘Will,’ it has been held by the Pi ivy Council (y) that though 
the document in question could not operate as a Will as being 
executed by members of a joint Mitakshara family, yet it 
might be good evidence of a family arrangement. 

(tv) jaipal w Indar, 2j A 238 31 I A, C7 8fWN 465 6 B <>m I. R 455 : 

14 ML] 149 

(x) pp 424-426, Tad 1 Bulli v Tadt Bulli, 50 M 421 s 31 C,WN 799 . 

801 45 CL] 512 1927 PC 80 

(y) Setli Lakhini v Anardi, 31 C W.N. 101 PC 4J C E J 513 
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It should, however, be noticed that although in Madras 
and Bombay the Mit^kshard law has been modified by the 
Courts in favour of purchasers of value on ground* of equity 
and an alienation by a member of a Mitfikshard joint family, 
of his undivided coparcenary intei cst, though made without 
the consent of his co*shaicts, is iccognised as valid by the 
Courts, if made for valuable consideiation , yet he cannot 
dispose of it by Will Such alienation is ccitamly inconsis- 
tent with the strict theory of joint family, and this doctrine 
established by modern juiisprudcnce by way of exception, 
has been, as it should be, limited by the lequncmcnts of 
equity ; and it does not admit of extension, as if it were a 
settled principle of Hindu law which should be carried out to 
all its logical consequences. (2) 

Power of appointment —It has been held that the power 
of appointment is lecogniscd by Hindu law, theie being an 
analogy to it m the law of adoption a person may by Will 
confer power on another person to appoint his property, 
without being subject, to any condition that the object to 
whom the property is to be appointed must be in existence at 
the testator's death (a) 

Bengal father’s power —As regards the Bengal school, 
it has already been stated that the fathci is held to have 
testamentary powei as well ovci ancestral as over his self- 
acquired property, without any distinction whatever, (1 h ) 
although a student of the Ddyabhaga would be at a loss to 
understand how such a doctrine was deduced from that 
treatise admitted to be of paramount authouty in Bengal. 

In some systems and 111 the early stages of most systems 
of jurisprudence, the powei of alienation tvzw is found 
unrestricted, but nevertheless the power of devise is circums- 
cribed by the claim of near and dear relations upon the 
testator’s estate whom he was under the obligation to main- 
tain. Accordingly the testamentary power is limited to a 

(*) Lakshmin v Rimclnndra, 5 B 48 7 I A i8r affirming 1 B 561 , see 
sup> a pp 424—426 

[а) Act XV of 1916 but set. old I iw Bai Moti v B11 Marnu, 21 I) 709 24 
I A 93 1 C W N 366 , ] tverb ti v I< lblibn, 16 B \( 2, 498 

(б) Iagore v 1 .gor., 18 W R 359 . I A sup 47 
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certain share of the estate, the rest being subject to the law 
of intestate succession. 

That the male issue has more than a mere claim for Daya 
maintenance, upon ancestial propci ty in the fathers hand father’s 
according to the DayabhAga cannot be questioned, and it is a Addled 
general principle of Hindu law that a person is bound to ^ons° bI ' ga " 
provide his wife with maintenance, and is also under obliga- 
tion to furnish with means of livelihood his male issue 
whom he brings into existence The Hindu law also im- 
poses on a man the liability of maintaining hi*' parents. A 
man’s right over his property is curtailed by these obliga- 
tions. He cannot at any rate give away his propeity and 
deprive these persons of the means of subsistence. 

In the Tagoie case the Judicial Committee did not enter Tagore case 
into the question as to how far the testamentary power as to 
ancestral property can supersede the son’s claim to main- 
tenance, but decided the case upon the assumption that it 
could not. 

The Hindu Wills Act (now incorporated in the Indian Hindu Wills 
Succession Act) refers to it by saying that nothing tn the Act 
Act shall authorize a testator to deprive any person of 
any right of maintenance, of which he could not previously 
deprive by Will. 

MUtakshara fathei’s power — *It should be obseived that 
a person governed by the Mitaksharh, is competent to alie- 
nate even the ancestral propeity by a sale, gift or any other 
transfer inter vivos , if at the time of such alienation he has 
no co-parccncr jointly entitled to the property the subse- 
quent birth or adoption of a son cannot affect the validity of 
the alienation so made. But a Will of ancestral property ^ d 
does not stand on the same footing, but is virtually revoked to ancestral 
by the subsequent bu th or adoption of a son who becomes at 1nd 

once entitled to such property equally and jointly with the 
father, and survivorship applies, li the latter dies leaving a 
male issue, the title by survivorship being prior to the title 
by devise , so that his undivided co-par cenaiy interest passes 
to the surviving co-sharer, and thcie is nothing left on which 


Set ante p 42 / 
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his Will can operate, (c) It would depend on the state of 
things existing at his death whether his Will would be effec- 
tual and operative or not, it would operate on any separate 
and divided property, (d) The result would be the same if 
there be a son in the womb at the testator’s death, (e) 

According to the Mit&kshara law the male issue acquires 
a joint right by birth and not only to the ancestral but also 
to the father’s self-acquired propei ty but nevertheless the 
father’s power of alienation inter vivos over the latter is 
recognised. Still because a son as co-parcener takes by 
survivorship and not by succession even the father’s self-ac- 
quired property, a Will would have stood on the same footing 
as one relating to ancestral property in Southern India, but 
for the theory of analogy of a Will to a gift inter vivos , as 
regards the property that can be bequeathed. Hence it has 
been held that a Mitaksharii father is competent to bequeath 
his self-acquired property. (/) 

Excluding Heir-at-law — He can be disinherited only by 
valid dispositions in favour of other persons, not otherwise.^) 
Sub-Sec iv-CAPAOHY OF LEGATEE TO TAKE 
Existence of legatee —It has already been stated that 
the disqualification of unborn persons to get as legatee, if 
born subsequent to the death of the testator, has been re- 
moved. (A) But before the removal of the disqualification, in 
order that a person could take as legatee, it was necessary 
that he must have been in existence at the testator’s death : 
foetal existence was not sufficient if the child did not come 
into separate existence, in other words, if the child in 
embryo at the testator’s death had subsequently, been born, 
alive, he was entitled to the legacy bequeathed to him. He 
was deemed to be in contemplation of law in existence 

(c) Nagalutchmce v Gopoo, 6 Ml A 309, 345 , Parvatib 11 v Bhagwant, 39 
B 593 

(d) Vitla v Yimenamma, 8 M H C G, Sattaj v Deoraj, 10 A 272 15 |.A 

51 Venkata v Court of Ward-,, (Pittipui case), 22 M 383 20 I A. 85 

(e) Minakshi v Virippa8M.89 

(/) Jugmohandas v Mangaldas, 10 B 528, 551-5 , Nagalingam v Roinchandra 

24 M 429, 436-8 

(f) Tarucknath v Proson, 19 W R 48, in thii connections Vt n’catpaathi 
v Suryanaryana, 1927 M 206 and Narjingh v Maha Lakshm., 50 A 375, 
393 33C W N 10J5 , 48 C L ] ioj Ram Kaur v Atma. 8 L 181 

(h) See anU 1008, 
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at the decease of the testator, though he was not so in 
fact. (/) 

Adopted son.— The above principle is extended to a son 
adopted by a Hindu widow after her husband’s death, and 
he is deemed in contemplation of law, to be in existence at 
the death of the adoptive father. The adoption is tant- 
amount to birth as son of the adoptive father, and this new 
birth relates back to the father’s death, and entitles him to 
take the father’s estate either by inheritance or by devise. It 
should be observed that this exception is made in favour only 
of the testator's adopted son , it cannot apply to the adopted 
son of any relation of his, who cannot have a better jxisition 
than that relation’s real legitimate son. 

Death of legatee before testator —A legatee must sur- 
vive the testator to become entitled to the legacy , if he dies 
before the testator, the legacy lapses. There is an exception 
to this rule laid down in Section 109 applicable to a legacy 
bequeathed to the testator’s child or any other lineal descen- 
dant, which does not lapse in case the latter dies in the tes- 
tator’s life time, leaving any lineal descendant who survives 
the testator, but the legacy shall take effect as if the legatee 
died immediately after the testator, unless a contrary inten- 
tion appears by the Will 

Legatee as executor — If a legatee is appointed an execu- 
tor of the Will, he cannot take the legacy unless he acts, 
or otherwise manifests an intention to act, as executor . Sec- 
tion 141. 

Trustees.— Property may be bequeathed to a person who 
is to hold it in trust for the benefit of others, without deriving 
therefrom any benefit himself , the devisee in trust is to carry 
into execution such of the trusts as are valid , should there be 
a residue left, it would go to the heir-at-law, if thcie be no 
residuary legatee. Trusts for religious and charitable endow- 
ments arc well-known. 

But a testator cannot, through the intervention of trusts, Trust cannot 


(t) Tagore v Tago c, 18 W R 359/ 35$ 1 A Sup 47 
H L — 131 
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create indirectly beneficiary estates of a character unautho- 
rized by law, which he is incompetent to do directly, (j) 
Power to appoint —Power may be conferred by Will on 
a person to appoint the testator’s property, (k ) The power 
may be either general, or special. When the donor of the 
power authorizes the donee of the power to appoint the 
property to any object the donee pleases, it is called a genera! 
power of appointment And power is called special or 
particular, when the donee's right of appointment is restricted 
to some objects designated in the Will by the testator 
himself. The devisee of a general power of appointment la 
virtually the legatee of the property over which the power 
is to be exercised , for, as he has the power to appoint the 
property to any object he may think proper, he may appoint 
it to himself, and in the absence of appointment it devolves as 
his property : see Section 91. If no appointment is made by 
the donee of a special power, the property goes equally to all 
the objects of the power, if the Will does not provide for the 
event of no appointment being made . see Section 92. These 
two sections relating to powers of appointment, have, not 
however, been extended to the Hindus, probably because there 
was then no case recognising/)^*/'* of appointment as part of 
Hindu law. (/) The first case on the subject is that of Bai 
Motivahoo v. Bat Mamoobat , decided in 1897. ( m ) But w ^ cn 
a Hindu testator directed that the donee of the power shall 
remain in possession and occupation of his estate and shall 
appoint an heir either in his life-time or by Will, it did not 
amount to an absolute gift thereof to the donee. («) 

Unborn persons, — subject to certain restrictions, 
used to become legatees under Sections 1 12 to 1 14 of the 
Succession Act extended to Hindus An unborn legatee 
must always be described as a relation of a living person. 

(j) Bai Moti v Bai Mamu, 21 B 709 24 I A 93 iCWN 366 

(k) Tagore v Tagore, 18 W R 359 , 3(58 I A Sup 47 

(l) Vide Sec 57 Indian Succession Act 

im) 24 I A. 93, 105 21 13 709 I C W N 366 
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A legacy to an unborn person coming into existence 
after the testator's death, was valid under the following 
conditions — 

1. — rf the possession of the legacy was deferred to a time 
later than the death of the testator, by a prior bequest or 
otherwise ; 

2. — If the legatee came into existence before the Said 
later time which could not be beyond the death of one or more 
living person or persons, e., he must have been in existence 
at the expiration of the life-time of a person or persons living 
at the testator’s death , 

3 — When the legacy was subject to a prior bequest, it 
must have comprised the whole of the remaining interest of 
the testator in the thing bequeathed , and 

4 — The legacy must have been given in such terms that 
it was not possible for the vesting being delayed beyond the 
lifetime of living persons or person and the minority of the 
unborn legatee. 

The Hindu Disposition of Property Act ( XV of 1916 ) 
has removed the restriction of making a device in favour of 
unborn persons eribneously imposed on Hindus by judic’al 
decisions. But paragraph 2 of the restrictions and modifica- 
tions attached to Schedule III as contemplated in Section 57 
Of the Indian Succession Act, has introduced an anomaly into 
the question. (0) 

Rule against perpetuity — The aforesaid fourth condition 
is called the rule against perpetuity or remoteness The 
principle being that property must not be permitted to be 
tied up, so as to make it inalienable But as property can be 
given to an unborn person, subject to a prior estate, for life, 
to a living person, it must necessarily be tied up until the 
attainment of majority by the former . and hence vesting 
is permitted to be delayed up to that time but not beyond 
it ( p) The rule of English law according' to which vesting 


(«f) See unit p 1008. 

( p) Soundara v Natarajan, 43 C.L J 70 1 80 C.W N 434 # 439 C* appeal from 
40MLJ 354 » 
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can be postponed to an absolute period of twenty-one years 
after the life of living person, is also founded on the same 
principle , but the Indian rule is more logical. 

* Devise to unborn person — The legislature has now by 
statute made the provisions of some of the Sections applic- 
able to unborn peisons ( q ) In this connection see ante , 
Sec. 3, Sub-Sec. v. 

Sub Sec v— CONSTRUCTION OP WILLS 
New mode of devolution —It has already been stated 
that no peison can, either by gift inter vivos or by testament- 
ary device, lay down a new mode of devolution (V) Such 
attempts to interfere with the course of descent accoiding to 
law cannot be regarded as a condition of defeasance. ( s) 
Estates, limitations — A Hindu can by Will create such 
estates only as arc consistent with Hindu law He cannot 
make his property descend in a new line of succession 
different from what is directed by Hindu law to attempt to 
do so, would be assuming to legislate. (/) Nor can a person 
create a joint tenancy among legatees by a devise in their 
favour of any property without specification of any share in 
it , the legatus take the property as tenant*-in-common ( u ) 
Estates are interests m land that may be possessed by a 
person a life-estate, an estate tail, and a fee simple arc 
the freehold estates in English law , an estate for life of 
either the tenant or any other person was regarded the lowest 
estate worthy of acceptance by a free man, according to the 
feudal ideal and if was deemed larger than a lease for any 
term of years, however long. An estate tail with succession 
by primogeniture is unknown to Hindu law , and a Hindu 
cannot create it by Will, (v) 

* See ante pp 1007-1014 
(</) See supra p 1008, IC09 

\r) Tagore v Tagore, 18 WR 159,164 I A Sup 47 , Pilrm 1) KahdHart, 38 
C 603,619 38 1 A , 112 isCWN 693 14 CLJ 1 ai M.LJ 1119 
11 I C 412, Ambihka v Arptni, 45 C 8| 5 n t WN 160 29 C L J 
2 >\ 47 I C 4 02 , R-ighunath v Deputy, 34 C W N 61 51 C L J 16 P C , 
Madhavno v B dabh u, 52 B 176 32 CWN 925 47 CLJ 198 1928 
PC 33 , Satya v Ann ipurna, 48 C L J 523 1929 C 145 
(j) Puma v Kilidh in, 38 C 603, 620, stt above , Raghumth «. Deputy, supra, 

(t) Tagore v lagon, 18WK 359,164 I A Sup 47 

(u) See anti p 879 , Jio v Kukmin, 8L 219 , see Debi v Krishna, 1928 O 2 0 

(v) See foot notes, (r) (,) and (e) above and I agore case 
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* * Hindus aie held competent to create contingent inter- 
ests by way of remainder or by way of executory devise, 
upon an event happening at the latest, on the close of a life 
in being. With regard to the testamentary power under 
Hindu law, the Judicial Committee made the followin', 
observations m Soorjeentoney Dasseds case (w) 

"Whatever may have formerly been considered the st ite of that hw as to 
the testamentary power of Hindus over their propeity, that power has now long 
been recognized, and must be considered as completely < stablished This 
being so, we are to say, whether there is anything against public convenient , 
anything generally mischievous, or anjthing agunst the general principles 
cf Hindu law, in allowing a Testator to give property, whether by way of 
remainder, or by way of executory bequest (to borrow terms from the Jaw 
of Engl ind; upon an event which is to happen, if at all, immediately on 
the close of a life in bting Their Lordships think th it there would be 
gre it general inconvenience and public mischief in d< nying such a power 
and th it it is their duty to aduse Her M ljesty that such a power does 
exist ” 

In this case the testator gave his estate absolutely to his 
five sons m equal shaies, and then added a clause of condi- 
tional defeasance, in which he provided that if any one of his 
sons die without leaving male issue, then his share shall not 
devolve on his widow, daughter or daughter’s son, but shall 
go over to the testator’s male issue then living This gift 
was held valid according to the principle enunciated in the 
above passage 

But it has been held by the Judicial Committee in 
Nai'endra Nath Sv cat’s case that the law has been modified 
by Section 1 1 1 (now 1 24) of the Succession Act, which lays 
down that if no tunc is mentioned in the Will for the 
occurrence of the event upon which the gift over is made 
contingent, the gift cannot take eftcct unless the event hap- 
pens before the period of payment or distribution, t e , 
ordinarily, before the death of the testator. Accordingly, 
although the facts in this case were on all fours with those 
of Soorjcetnomy’s case, it was held that the gift over could 
not take effect ( r) 

*• See ante f $99 

(tt>) 9 M.I A 123, 135 

(vtj Narendra v, Kam »lb isini, 23 I A iS 
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This Section 1 1 1 (now 1 24) appears, from its illustrations 
as well as from the prea’mble of the Hindu Wills Act, 
now replaced by the Indian Succession Act, to embody a 
rule of construction, though it is a hard and fast rule, and it 
was thought, that if the time for the occurrence of the event 
be stated in the Will to be after the period of distribution* 
the gift would take effect on the happening of the event 
But in a case,— m which the testator bequeathed to one 
Kasiswar a legacy subject to the condition subsequent, that 
if the legatee died without leaving male issue, after the ex- 
piration of nine years from the testator’s death (which was 
also the period of distribution), then it shall go over to 
Monohur, — it was held by the Calcutta High Court that the 
gift ovei could not take effect, when Kasiswar did not die 
before the period of distribution under the Will , inasmuch 
as the time for the occurrence of the event was not men- 
tioned by the words— “after the expiration of nine years from 
the testator’s death”— which stated only one limit, namely, 
the commencement, the other limit te , the end not being 
set fo th, time cannot be held to be mentioned. It would 
appear that if the testator had added the words — “and 
within 50 or 60 or 80 years from it,” — then in the opinion of 
the learned Judges, time would be held to have been mentioned 
and the lequnement of the section complied with, and the 
gift over would have taken effect. It has also been held that 
the rule is not one of construction (y) 

The Privy Council has explained the scope of Section 
HI (new 124) of the Succession Act in the case of Bhupemira 
Krishna GhoJi v Amaiendra (5) It is stated that — 

"Secion Mi (124 now) embodies the rule enunciated in Edward j v 
Edwards (a) The rule of construction laid down in this case has been 
considerably modified by I iter English decisions The Indian Act) however, 
has given it stitutory force Even in India is regards, Hindus, its appli ca- 
tion is confined to special tricts such as the territories subject to the 
I leutemnt Governor of Bengal and the Presidency towns of Bombay and 
(_y) Monohur Kasisw ir 3 C W N 478. 

(a) 43! A 12,44 c 4ia 20CWN 1G9 23 CLJ 169-30 ML] 1 to : 18 

Bom L R 347 14 A L J 167 34 1 C 892 , on appe il from 41 C, 64 3 
(a) 15 Beav 3*51 (1852). 
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rdras Their Lordships think that it should be applied only to cases 
strictly coming within its scope In the present case the event on the 
occurrence of which the distribution was to take place is distinctly mentioned 
as being the death of the widow That being so, the gift to the nephews is 
not affected by Section 111 (old) and must take place” In this c^e the 
testator bequeathed the property in the following words “I • • * a ppc t 
my wife * * * to be the sole executrix of this my Will I hereby authorise 
my said wife to adopt Dattaka Putra Injcase of death of in adopted son mv 
Said wife shall adopt one after another five sons in succession If my said 
wife dies without adopting a son or if such adopted son predeceases her 
without leaving any male issue, in such case my estate ifter the de ith of my 
said wife shall pass to the sons of my sister ’ * * who may be living at the 
time of my death ” 

In another case (b) the Privy Council has quoted the 
obseivation of the House of Lords made 111 the case of 
O' Mahoney v. Burdett , (e) which their Lordships say “as 
one which emerged through a thicket of technical decisions 
to a ground of plain and pre-eminent good son^e.” Lord 
Hatherley says that. — “that the period to which the exe- 
cutory devise will be referred will be the period of the 
death of the first taker, unless there are other circumstances 
and directions in the Will which are inconsistent with that 
supposition.” But m this case the provisions of Section 1 11 
(now 124) are not applicable. 

The principle enunciated in Narendra Nath Sarkar v. 
Kamalbasini, {d) seems, m effect, to have been modified by 
the subsequent decision in Bhupendra Nath Ghosh (e) 

A testator, after life estates bequeathed that A shall be the 
owner of the property after him and after Ak death who shall 
be A’s son shall be the owner and if there be no son to A, B, 
C $ D (all living) shall be the heirs and owners of the estate , 
it has been held that the gift to A’s unborn son or to B, C, 
and D are alternative bequests and hence, though bequest 
to A’s unborn son was bad it does not follow that the bequest 
in favour of B, C, D was also void ab twtio. ( f ) 


(b) Chunilal v BaiSimnth, "SB 199 19 C L J 56s 18 - 
Bom L R 366 26 M L J.647 12 A L J 742 23 I.C 64s 

(c) (1874) L R 7 H L 388, 404 

( d ) 23 I A 18 21 C 563 6 M L J 71. 

( e ) See foots note (s' above 

(/) Darshan v Wall, 1929 A 102 
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Sections 124 and 131 of Succession Act.— The Privy 
Council, in a recent case, ( Indira Ram v Akshay *), ha* 
explained the legal effects of these Sections. The testator 
in this case bequeathed his estate to his sons inter alia in the 
following term “ * * * but nevertheless in the event of any 
sons or son’s sons dying without leaving lineal male issue 
him surviving the other of my son or sons oi son’s sons 
living at the time shall be equally entitled to his or their 
share or the property as he or they would inherit under 
the Hindu Law ” On the death of the eldest of the two sons 
without leaving lineal male issue, his widow Indira Rani 
claimed her husband’s half share in the estate. Her case was 
that the gift over to the son ( Akskoy ) other than the one 
(. Indira's husband) who died without a lineal male issue, is 
inoperative under the provisions of Section 1 24 and, therefore, 
on the death of her husband, his estate devolved upon hci. In 
support of her contention she also relied on the decision of the 
Boa^d in Narendra Nath v Kamalbasmi (g) Their Lord* 
ships distinguished this case from the one for their decision, 
on the ground that in Narendra Nath's case, the death with- 
out issue, contemplated in the Will, was during the life-time 
of the testator , whereas in the case now for their Lordships 
consideration, the testator contemplated the death of the 
legatee after him also. 

Their Lordships held that the language of the illustra- 
tion, "A legacy is bequeathed to A., and in case of his 
death to B is not the same as, “A legacy to A., and in 
case of his death before or after that of the testator to B ” 
They, therefore, added “In other words, A’s ( Indira's 
husband’s) interest in the legacy, B ( Akshoy ) survi- 
ving, is cut down to a life-interest, and Section 131 of 
the Act becomes relevant as an enabling provision." 
The claim of the widow Indira Ram on the death of 
her husband without lineal male issue on the ground stated 
above, failed. 


* Judgment not yet reported 

<g) 23 I A 18 23 C 563 6 M f J 71 
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Remainder or executory devise —When a testator 
bequeaths to one legatee a property, not absolutely, but to 
be enjoyed for a limited period, and his remaining interest 
therein to another, the latter is called temamder or 
executory devise under different circumstances , if the remain- 
ing interest is not bequeathed, it reverts to the testator’s 
estate, and is called reversion. The distinction between the 
terms remainder and executory devise of English law will 
appear from their following descriptions — “ A remainder is 
an estate m land so limited in the instrument creating it, as 
to be expectant immediately upon the natural determination 
of a particular estate of freehold limited by the same mstiu- 
ment.” — A particular estate is only a part, or particular , 
of the fee simple being an interest less than the whole, as a 
lease for a term, an estate for life, or an estate tail, of which 
the latter two are freeholds. — “ Every devise of a future in- 
terest, not preceded by an estate of freehold created by the 
same Will, or which being so preceded, is limited to take 
effect before or after, and not at the natural determination of 
such prior particular estate, must then be an executory 
deviseP {h) 

Limit.— To limit is to mark out or describe the extent of 
interest bequeathed by stating its co nmencemcnt, duiation, 
termination, &c. • and limitation means either act of Imitation , 
or Interest limited 

Reference to death in a Will will, prima facie , refer to 
death at any time, but it is to be fixed from the wording of 
the Will. (0 

Power to create estates —A Hindu may by Will create 
particular estates in property excepting an estate tail, as well 
as remainders and executory interests whether vested or 
contingent as stated above (j ) 

Legacy, vested & contingent.— A legacy may be either 
vested or contingent. A vested legacy is either vested m 
interest only, or vested in both interest and possession , a 

(A) Bigelow on Wills, 351. 

(#) Suresh v Jyotirmoyee, S3 C. L J 129 P C. 

H Lr-13?. 


Executory 
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(j ) See ante/ 1044 
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contingent legacy depends on the happening or non-happening 
of some uncertain future event. 

absolute & A legacy again may be absolute or conditional : a condi- 

conditional t j on lg precedent or subsequent. A condition prece- 

dent ib one which must be fulfilled before the legatee can 
take a vested interest , but as the law favours vesting, subs- 
tantial compliance with such condition is sufficient: Section 
128. A condition subsequent is one on the fulfilment of 
which a legacy given to, and vested m one person, goes over 
to another person by divesting the former (Section 131), 
but as the law disfavours divesting, strict fulfilment of such 
condition is required to give effect to the ulterior legacy . 
Section 132. Condition of residence is held valid, whereby 
the devisee forfeits the legacy by ceasing to reside m the 
specified house, (k) 

condition The English principle according to which in some cases 

precedent a cons t ruc tion 13 voided, which involves a condition precedent, 
is not applicable to Hindu cases (/) 

Conditions, however, that are repugnant to the gift are 

when condi- void. When a testator absolutely divests himself of his 
tions void 5 , , f 

interest in property, by giving the same to another person, 
so as ti vest in the donee its ownership, which consists in 
the right of using, enjoying and disposing of it according to 
his pleasure, he cannot then impose any condition restricting 
that right, since it would be repugnant or contrary to the 
incidents of the transfer itself Hence restraints on aliena- 
tion, partition or enjoyment are invalid and ineffectual. (#*) 
So an absolute gift either by Will or inter vivos in favour 
of donee cannot be curtailed so as to deprive the heirs of the 
donee coming in after his death. (») An unqualified gift will 
not be cut down by subsequent words unless they clearly 

( k ) Ganendro v Juttendro, 1 I A , 387 , Bhoba Tarim v Peary, 24 C 64') 

( Ij Probodh v Hansh, 9 C W N 309. 

(m) Tagore v Tagore, 1 8 VV R 359 , 365 , Ram v Atma, 8 L. 181 , Section 
133 

(»7 Suresh v . Lalit, 20 C W N 463 22 C L J. 31G 31 I C 405 , Raghunath v 
Deputy, 34 C W N 61 51 C L J iG PC , Satya v. Annapurna, 48 C L J 
523 1929 C. 145 1 but see, Kounamma v Machamma, 1928 M 297 Nap<fa 
Kishore i>. Pasupati, 1928 P 348, 
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have that effect (0) So a devise to the effect that the estate 
shall vest in the legatee and that he shall be the testator’s 
heir and successor, are clear dispositive words creating 
absolute estate of inheritance and cannot be cut down so as 
to bar the legatee’s heirs coming in. (p) 

A legacy may also be specific (s. 142', or demonstrative specific & 
(s-150), or general, specific legacies are liable to be adeemed general 
(s. 152), but are not liable to abatement with general legacies, 
in case of deficiency of assets (s. 149). A demonstrative 
legacy is neither liable to ademption (s. 1 53), nor ordinarily 
liable to abatement, , but it is liable to abate, when it becomes 
general legacy by reason of the failure of the fund out of 
which it is payable, to the extent of the failure. ( q ) 

Accumulation. — Hindu testator’s attempt to tie up pro- Direction to 
perty in various ways, of which a very common one is a nccumu,ate 
direction to accumulate the income of the estate or any pro- 
perty, since the testator’s death. The Section 1 17 of the 
Succession Act which deals with accumulation, and allows it 
only for one in two cases, has not been applied to the 
Hindus , though Thellussons are not unknown amongst them, 
lit some cases, however, accumulation is necessary, as that of 
the surplus income of the legacy to a minor after defraying 
his legitimate expenses, or when legacies and debts are direct- 
ed to be paid by the accumulation of the income of property, 
the corpus of which is to go to some other legatee after such 
payment. But where the direction to accumulate is unreason- 
able, or unlawful, or inconsistent with, or repugnant to, the 
gifts made, it must be rejected as inoperative, (r) It must 
depend on the circumstances of each case, as to how far 
effect can be given to such direction. 

The first express decision dealing with a Hindu’s power AmnoLall 

«. , . , . , r Dntls case. 

to direct an accumulation, and its limits, is the case of 
Amrito Lall Dutt, (s) in which Justice Jenkins held after 

(v) Tripura v Jagat, 40 C 274 1 40 I A 37117CLJ 159 17 CWN 145: 

15 Bom L R 72 17 I C 696 

( p) Ragbunath v Deputy, 34 C W N 61 P C 51 C L J 16. 

(q) Succession Act, S 329 «, 

(r) CalW Nath v Chunder, 8 C 378. 

(r) 24 C 589 j 1 C W N 345 
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discussing previous cases, — “that it is not incompetent for a 
Hindu with proper limitations to direct an accumulation of 
the income of property which under his Will vests in his 
executors or trustees," (/) and that “in the absence of special 
provision the limit must be that which determines the period 
during which the course or devolution of property can be 
directed and controlled by a testator*', (u) The inference 
drawn by Justice Harington from the judgments m this case 
and the previous cases discussed therein is,— “that there is 
nothing per se illegal m a direction to accumulate made by a 
Hindu and that, if such a direction is neither so unreasonable 
ih its conditions as to be void as against public policy nor 
given for purposes of carrying out an illegal object nor in its 
effect inconsistent with Hindu law it should be :given 
effect to.” ( v ) 

How to construe Wills.— Hindus are often found to 
make Wills whereby the estate is given to the heirs-at-law, 
subject to some provisions for maintenance and management 
Having regard to the facts that the Hindus believe their law 
to be of divine Oiigin, and that the same 13 perfectly suitable 
to their sentiments, the presumption is in favour of the testa- 
tor’s intention being that the heirs are to take by descent and 
not by devise. 

Intention of the testator.— In construing a Will, the object 
of the Court is to ascertain from its wording the expressed 
intention , ( w ) and effect must be given to it, and not to uttex - 
pre<>-ed intention , since, to do that would be to speculate aid 
to make a new Will for the testator • intention is to be gather- 
ed from the words of the entire Will, taking them in their 
ordinary meaning, (x) and putting on them a benignant cons- 
truction , (p) and should not overlook the customs, habits 

CO 24 C 589, 614-5 , see Ram Lai v Bidhumukhi, 47 C 76 
(u) 24 C 589, 615 

(vj Rijendra v K ij Coonrni, 34 C 5, 11 11 CWN 65 , Nafar v Ratal 

15CWN C6 13CLJ 85 7IC 921 

(w) Kaghumth v Deputy, 34 C W N 61 PC. 5l'C.LJ |6 } Suresh v, Lalit 

20 C W N 463 22CLJ 316 31 1 C 405, Aghore v Kamini, 11 CLJ 
461 6 I C 554 , Narasimha v Parthasarathy, 37 M 199, 221 41 I A. 51 
18CWN 554 19 CLJ 369-26 MLJ 41 1 23 I C 166 , Jio v 

Rukman, 8 L 219 

(x) Bolo v Koklan 11 L C57, 663 PC , see Jio v Rukman, 8 L I219; 
Piamatha v Suprakasli, 58 C 77 

( y ) Section 74, Succession Act , Tagore case, 18 WR 359 364, 
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and predilections of the class to which the testator be- 
longed^) But to construe words of one Will by the construc- 
tion of more or less similar words in a different Will which 
was adopted by a Court in another case, is always danger- 
ous. (a) 

The Privy Council in the case of Narasmha v. Partha- 
sarathy, has very clearly explained the law thus • — 

"In all cases the primary duty of a Court is to ascertain from the 
language of the testator what were his intentions, t e , to construe the Will 
It is true that m so doing they are entitled and bound to bear in mind other 
matters than merely the wotds used They must consider the surrounding 
circumstances, the position of the testator, his finally relationships, the 
probability that he would use words in a particular sense, and many 
other things which are often summed up in the somewhat picturesque 
figure The Court is entitled to put itself into the testator’s armchair Among 
such surrounding circumstances which the Court is bound to consider 
none would be more important than race and religious opinions, and the 
Court is bound to regard as presumably (and in many cases certainly) 
present to the mind of the testator influences and aims arising there- 
from.” (h) 

In Hunoomavper'sauct s case the Privy Council observ- 
ed : — 

"Deeds and contracts of the people of India ought to be liberally cons- 
trued The form of the expression, the literal sense is not to be so 
regarded as the real meaning of the parties which the transaction dis- 
closes’’ (e) 

In Soorjeemone/s case their Lordships remarked — 

"The Hindu law, no less than the English law, points to the intention 
as the element by which we are to be guided in determining the effect 
of a testamentary disposition , nor so far as we are aware, is there any 
difference as to the materials from which the intention is to be collected 
Primarily the words of the Will are to be considered They convey the 
expression of the testator's wishes but the meaning to be attached to 
them may be affected by surrounding circumstances and where this is the 
case those circumstances no doubt must be regarded Amongst the cir- 
cumstances thus to be regarded is the law of the country under which 


(») Swatninatha v Duraisami, 1927 M 681 , see also foot notes, (h), (e) and 
(;) below. 

(a) Sasiman v Shib 1 P 305 49 I A 25 *> C W N 435 • 35 C L J 437 
43 M L J 492 24 Bom L R. 576 20 A L 1 362 66 1C 193 1922 P C 
' " ■ ' ~ -- ^ 'V N, 61 D ^ - / ' 1 ' 


63 i Raghunath v Deputy, 34 C WN,6i PC 51 CL J. 16; r« Durga 
v, Lai, 1928 O 509 

(b) Narasmha v Parthasarathy, 37 M 19 9. 32 *-2 Stfia 5 see Parami v 
Mahadevi, 34 B 278 12 Bom L R i#> 5 1 C 960. 

(ti This adopted in Vasonji v Chanda, 37 A 369 19C WN 873 33 C.L J 
180.29MLJ l8o 1 7 Bom L R 556 39 I C 781. 
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the Will is made and its dispositions are to be carried out If that law 
has attached to particular words a particular meaning, or to a particular 
disposition a particular effect it must be assumed that the testator, in the dis- 
positions which he has made, had regard to that meaning or to that effect 
unless the language of the Will or to the surrounding circumstances dis- 
place that assumption ” (d) 

In a case— in which by a deed of compromise and release 
in the English form, between the co-parceners of a joint 
family with respect to their joint estate, to which a widow 
of a deceased member in her character as his heiress was a 
party, a certain sum of money was paid to her, therein 
expressed as the share of her deceased husband, “for her own 
absolute and separate use,” — it was contended that those 
words should be taken in the sense attached to them when 
occurring in an English deed. But the Judicial Committee 
held that the money represented her husband’s share in the 
joint property, which she took as her husband’s heiress, and 
accordingly she took only the Hindu widow's interest therein 
and those words Implied that she was to enjoy them separate- 
ly without interference by the co-sharers. 

English rules of construction.— With respect to the 
applicability of the English rules of construction to instru- 
ments executed by Hindus, Justice Wilson made the follow- 
ing thoughtful and instructive observations in the case of 
Ram Lai Sett — 

"It is no new doctrine that rules established in English Courts for 
construing English documents are not as such applicable to transactions 
between the natives of this country Rules of construction are rules 
designed to assist in ascertaining intention , and the applicability of many 
of such rules depends upon the habits of thought and modes of expression 
prevalent amongst those to whose language they are applied English rules of 
Construction have grown up side by side with a very special law of property 
and a verj artificial system of conveyancing, and the success of those rules 
tn giving effect to the real intention of those whose language they are used 
to interpret, depends not more upon their original fitness for that purpose, 
than upon the fact that English documents of a normal kind are ordinarily 
framed with a knowledge of the very rules of construction which are after- 
wards applied to them It is a very serious thing to use such rules in inter- 
preting the instrument of Hindus who view most transactions from a different 
point, think differently from Englishmen , and who have never heard of the 
rules in question Even in England no one thinks of construing a mercantile 


(d) 6 M I A 535, 350. 
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contract by the game canons as a marriage settlement There are in some 
points different rules for interpreting deeds and wills-wills of realty and wills 
of personalty, conveyances on sales, and family arrangements "(«) 

The rule in Shcllty s case is based in England upon 
feudal customs and has no existence m Bombay. (/) 

But when a testator bequeathed his property to his tw^ 
daughters stating that my daughters are my heirs, they shall 
be entitled to all my properties m equal shares and they shall 
get such rights as are enjoined by the Hindu shastras, the 
daughters did not each get an absolute estate in the 
moiety, (g) 

A gift of one third share after division to each of the two 
widows of the testator and his son’s widow who was childless 
saying that they should be his heirs (warts) without any 
provision of gift over upon the death of the widows, conferred 
them with full proprietory rights (/&) 

The construction of the Will which had been construed 
by the Privy council on three occasions, again came before 
the High Court for the construction of the following portion 
of the Will: 

M to make over and divide the whole of my estate, both real and person 
nal, unto and between my daughters in equal shares, to whom and therr 
respective sons I give, devise and bequeath the same, but should either 
of my said d mghters die without leaving male issue surviving, but leaving 
my other daughter her surviving, then in such case the surviving daughter 
and her sons shall be entitled to the share of the deceased daughter or in the 
case of the death of either daughter leaving sons, tae share of such daughter 
is to be paid to such her son or sons, share and share alike " 

There was no son born or adopted by the daughter Rani- 
moni during the life time of the testator and, therefore, it has 
been held that on the death of Ranunoni, there was intes- 
tacy. (i) 

The Succession Act contains many rules of construction 
which are taken from the English law , most of them are of 
universal application, but a few of them do not seem to be 
so. These rules with a few exceptions have been extended 
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to Hindu Wills. Seveial of these rules do not appear to be 
quite consistent with Hindu law. For instance, the rule 
(s. c>5) that a legatee is entitled to the whole interest of the 
testator m the property, would apply to a Hindu widow to 
whom the husband has bequeathed immoveable property ; 
also the rule (s. 106) that if a legacy is given to twa 
persons jointly, then on the death of one before the 
testator, the other takes the whole, — is inconsistent 
with the Bengal School according to which joint heirs or 
donees of land arc tcnants-m-common, The Judicial Com* 
mittee says that — “In construing the will of a Hindu it Is 
not improper to take into consideration what are known to 
tfre ordinary notions and wishes of Hindus with respect to 
the devolution of property.” (7 ) But this principle cannot 
be followed where hard and fast rules of construction are to 
be applied. 

Summary of the rules —The substance of the general 
rules of construction m the Succession Act is as follows. — 
The meaning of a clause is to be collected from the entire will, 
(s. 82), without rejecting any part admitting of reasonable 
construction, (s 85 , the intention must be expressed or 
necessarily implied by the language of the will, (s. 74) ; for 
determining what propci ty or poison is intended, evidence 
may be taken or facts the knowledge of which is conducive 
to the right application of the words (s. 75), evidence is also 
admissible in case of latent ambiguity (s. 80) > if the thing 
bequeathed is sufficiently identified from its desciiption, 
a part of the description may be rejected if it does 
not apply to any property, but not otherwise (s. 78, 
s. 79) ; when the words of the will show what person {s' 
meant then an error either in the name or in the description 
may be disregarded or corrected — one by the other (s. 76) ; 
a word omitted may be supplied by context (s 77) ; the 
meaning of words may be abridged or extended, if the testa- 
tor appears from the will to use them in that sense, (s. 83) , 
the same word should be taken in the same sense (s, 86) ; 
of two meanings of a clause, that which gives it some effect 

(?) Shi^sool v Shewukram, 2 I A 7, 14 2 & W R 409 
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should be preferred to the other according to which it has 
no effect (s. 84) , effect is to be given to the testator’s inten- 
tion even partially where effect to full extent cannot be given 
(s. 87) , and where two clauses are irreconcilable, the last 
shall prevail (s. 88), according to the maxim — “The first grant 
and the last will prevails.” 

Words and phrases.— The following is an alphabetical 
list of words and phrases which have got technical meanings 
in Hindu law . — 

A-putra ' See Putra below. 

Acquired by vie It may be ambiguous in a document 
executed by a Hindu. It may be self-acquired in the legal 
sense of the term, or it may mean that the pioperty was ac- 
quired during the regime or by the activities of the person m 
question and not self-acquired in the legal sense of the 
term *. e ., without using the ancestral funds. (, k ) 

Agitates males are the gotraja sapmdas . (/) 

Aulad . It ordinarily means the legitimate issue of the 
family ( khandan ) of the first proprietoi (m) 

Aurasa-Putra~Poutradik See putra below. 

Aural madkhula, Auratmadkuha aurat madkhula 
literally means ‘a woman brought into the house-hold' and 
is used in common parlance to describe a ‘concubine’ 
or a ‘kept mistress! in contradiction to a wife Aurat 
madkuha married according to recognised form, (ji) 

Dandhu See a”te pp . 103-1 14, 569-5 76, 614. 

Bradar, B radian, Bradaru fuddt. — The words baidam 
juddi is a Persian expression ( bradar is singular bradran is 
plural) means uterine brothers. The word bradran is not 
restricted to the relations of the same degree but includes 
descendants of those on equal degree. The word juddi means 
‘grandfather and upwards’ and juddi in the adjectival form 
denotes ‘in the line of grandfather.' The words biadran juddi 


(&) Uaimsamy v Manmuthu, 1928 M 764 
(/) Jadunath v Bisheshar, 1932 P C 142 
(ru) Sher v Ganga, 36 A 101 41 I A 1 12 ALJ 

C L J 377, 290 16 Bom L R 306 25 M L J 291 
(«) Gurdial v Bhagwan, 8 L 366 

H. L.-133 


188 18 C W N 401 
22 I C 294 


19 
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taking the word juddi in its restricted meaning, denote ‘rela- 
ted to the grandfather.’ (o) 

Contingent interest is dependent upon some event or con- 
dition which may or may not happen. (/>) 

Day a See ante p. 87. 

Degree See ante pp. 91-92. 

Dharma ; See ante pp. 16, 855-859. A gift for dharma is 
void for uncertainty, (q) 

Descendant It includes both male and female. The 
lineal descendants , therefore, includes both male and female 
descendants, (r) and must only mean legitimate lineal descen- 
dants. (.r) An adopted son is a male luteal descendant within 
the meaning of Section 59 (1) (a) of the Punjab Tenancy Act 
of 1 887. (0 

Family . The word is elastic and capable of different 
interpretation , ( [u ) and the “members of the family” in some 
cases may be very generally used so as to include female 
members. (z») Khandan means family, (w) and consists of one’s 
lineal ascendants and descendants and his collaterals in the 
male line. (*) 

Member of a Hindu joint family has, however, a restric- 
ted meaning. ( y ) 

Generation to Generation • The words have a technical 
meaning m many parts of India as cpnveying a heritable 
and alienable estate. ( s ) 

Gotra, Sagotra See ante p. 88, 89. 

Heiri The use of the word heir by the manager of a Mit&k- 
shar& joint family is often loosely made in his transactions 
on behalf of the family and it includes the heirs of the mem* 


(0) Amirendra v Banamali, IO P I, 19-21 1930 P 417 

( p) Sasht v Promode, 1932 C 600 

[q) Runchordas v Parvatibai, 21 B 725 2G I A 71 , See Putra below 
\r) Bhimnath v 1 ara, 33 C W N 837 PC 49 C L J 594 

(s) Sabha t> Piare, II L 481, 490 F B 

(t) Ibid 

(u) Ginendra v Surendra, 24 CWN 10^6, 1030 PC 1 28 MLT 451 . 61 
I C 323 

(v) Keshava v Nathravati, 1928 M 200, 203 
( iv ) Sher v Ganga, Supra 

Dharani v KaJawati, 50A 885, 890S92 1928 A 459, 

(y) See ante p 327 etc 

(z) Jagmohan v Sri Nath, 35 C W N. 4, g PC , Ramlal v. Secretary, 7, C. 
304 8 I A. 46 , Lalit v Chukkan, 24 C 76 24 I.A 76 . 1 C W N 387, 
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bers of the family and not the heirs of the kasta only, (a) 
Words meaning heir are often used in the sense of successor. 

The words heir and successor when used in a sentence 
like ‘A shall be my heir and successor’, convey an absolute 
estate. ( \b ) 

The word uttaradhikan means by derivation after- owner, 
but by usage ‘heir’. 

The word warts and janashin are words of limitation deno- 
ting an estate of inheritance unless showing a different mean- 
ing frcm the context, waris being ‘heir’ and janashin being 
weum tenens. (c) 

Imlak It is an Arabic word of the same root as malik 
and means property. ( d ) 

Janashin See heir above 

Khandan . See Family above. 

Lineal Descendants See Descendant > above. 

Male lineal descendants See Descendant* above 

Malik • It was used in the sense of an owner but not 
necessarily an absolute owner but by judicial interpretation it 
Is held to signify full proprietory rights. 

In a bequest to a wife it was held to give her a widow’s 
estate only, (e) and a contrary view has also been expressed, 
(J) The word coupled with ‘master and manager’ means 
only 'kasta and manager.’ Of) “It is not that the word is a 
‘term of art’ it does not necessarily define the quality of the 
estate taken but the ownership of whatever that estate may 
be.” ( h ) In Behar it means literally one who holds land ( i ) 
and, therefore, absolute proprietor, (j) The Calcutta and 


(*) Hasan Imam v Brahmdeo, 1910 P 301 
(O Raghutiath v Deputy, 34 C W N 61 PC ^1 CL] 16 
'CO Jagdeo v. Deputy, 1036 O 43*, see Shahg v Charanjit, n L f45 34 
CWN 1073 

(d) Jagdeo v Deputy, 1926 O 431 
CO PunchOo v Troylucko, 10 C 342 

(/) Jamna v Ramautor, 27 A. 364 , see Mithibu v m Melurbai, 23 Bom L K 
858 64 I C 397 , Manga! 11 v Rambhaoo, 64 I C 752 (NJ 
(g) Prasannamayi 9 Kadambim, 3 B l, R O C 85 

(n) Bhaidas v Bai Gulab, 46 B 153 49 I A I 26 C W N 129 80 A.LJ 

*89 35 C L J 413 42 M L J 38<; 65 I C 974 
(O Sasiman v Shib, 49 I A 25 26 CWN 425 35 C L J 427 . 20 A L.J 

362 42 M L J 492 24 Bom L R 576 

C f) Nand Kishore v Pasupati, 1928 P 348, 
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the Allahabad High Courts (k) have held that the word malik 
alone, unless there were something definite to the contrary 
in the surrounding circumstances to qualify the meaning of 
the term, indicates absolute estate. This view has been affir- 
med by the Privy Council. (/) 

The expression mrbyadha malik (tri) or sampurna malik («) 
will clearly indicate full ownership and the words malik hki 
myself will convey the whole interest of the conveyor. ( o ) 
Mahk-O'gabts has, likewise, a signification of a full ownership 
in property. (/) 

Pmda. See ante p. 90. 

Pun or Punyakarya Includes such a variety of things, 
via, religious duty, acts of charity and moral duty or obliga- 
tion, that a gift to punyakarya is void for vagueness, (q) 

Putra In Sanskrit and m Bengali it means ‘son’ and 
includes ‘son’s son’ and ‘son’s grandson’ , and sonless ( a-putra ) 
means, destitute of male issue to the third degree. ( > ) In 
Benares school the technical meaning of the word putra has 
been extended to include three successive descendants of the 
heirs of a deceased owner, (j) It seems that the term a-putia 
is used in the Smriti texts in the sense of one destitute of 
male issue, however low, and not to third degree only as 
limited by the commentators 

Putra poutradi grants in Chota Nagpur, by the Maharaja 
did not acquire the technical meaning, but is to be taken in 

(k) Sudhamom v Surat, 25 C W N 527 , Nanlaki v Joy 40 A 575 1 16 A L J. 
564 46 I C 90, 

(l) Sudhamom v Surat, 28 C W N 541 PC 38 C L J 253 73 I C 530 , Saraju 

Bala v Jyotirmoyec, 58 I A 270 35 C W N 903 p c See Surajmam v 
Rabi, 30 A 48 35 I A 17 12CWN 231 7 C L J 131 18 M L J I 5 

A L J C7, Hitendra v Rameshwar, 7 p 500, 508 32 C W N 762 4~ 
C L J 83 

( tn ) Suresh v Laht, 20 C W N 463 22 C l J 316 31 I C 4015 • Sudhamom v. 
Surat, 25 C W N 527 affirmed by P C 28 C W N 541 supra 

(n) Sulochana v Jagattarim, 30 C L J 51 53 I C 602 

(o) Amarendri v Suradham, 14 C VV N 458 5 I C 73 

(p) Fa‘eh n hup, 38 A 446 43 I A 183 21 C W N 102 26 C L J 182 18 

Bom L R 900 20 M L T 481 37 I C 122 , Surajmam v Rabi, 30 A 

84 3; I A 17 7 C L J 131 12 C W N 231 18MLJ 7 10 Bom L R 

59 , Ram Kaur v Atma, 8 L 181 

({/) Satkin v Ili^arilal, 58 C 1025 , see Gobardhan v Chum, 30 A 111. 

(r) Bissonath v Bamasoondary, 12 M I A 41, 47 7 WRPC I 

(s) Buddha v Laltu, 37 A 604 42 I A 208 22 C L J 481 20 C W N t 29 

MLJ 434 17 Bom LR 1022 13 A L J 1007 j 30 I C 529 on appeal 

from 34 A 663 , see ante p 567 
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the literal sense to mean son and son’s son (t) and so on in 
the male line. (u) 

Putra-poutradi-kr ame arc words of limitations for a heri- 
table estate, although a bequest is heritable without any 
such words ( v ) and they convey an absolute estate ( w ) 

Aurasa putra poutradic in sanads for babuana grants must 
be construed as subject to the custom excluding widow and 
not as general words of inheritance (x) 

Ntrbyadhn Malik . See Malik above. 

Raisat The term is commonly used to represent an 
‘estate’ and in Oudh it is invariably used to describe talukdan 
estate (y) 

Sagotras See ante p. 89 
Sakulya * See ante p 93. 

Samana-P ravaras See ante p 89 
Samanodokas See ante p 98. 

Sampurna Malik See Malik above 
Santana The word means issue generally, and not male 
issue only (z) 

Santana-Sreni-Krame, — These are words of limitation 
and convey absolute interest, (a) 

Spes succcssiones is merely on expectation or hope of 
succeeding to the property {b) 

Uttaradlukan See Heir above. 

Vested interest is an immediate right of present enjoyment 
or a present right of future enjoyment, (c) 

Wans. — Sec Heir above. 

Sub-Sec vi -EXECUTOR 

Before the Hindu Wills Act, a Hindu executor was only 

{/) Parkash v Rimeswir, 31 C 5O1, 5C9 , see Lai Gajendra v Lai Mathura, 1 
Pat LJ 109 20CWN 876 15 I C 383 
(it) Ram Narayan v Ram, 46 C C&3, C93 46 I A 88 29 C LJ 332 23 C W N 
8G6 17 A L J 398 36 M L J 344 21 Bom L R 597 . 50 I C 1 appeal 

from 19C WN 46G 

(v) Section 05 of Succession Act , Lalit v Chukkun, 24 C 834 24 I A 76 I 
C W N 387 , FanchubaH v Jotindn, 30 C W N 821, 825 

(w) Bipradas v Sadhan, 56 C 790, 797 , Giribala Kedar, 56 C 180, 185 

(x) Ekradeshwar v J meshwari, 42 C 582 41 1A 275 18 C W N 1249 21 
C L J 9 27 M L J 373 12 A L J 1217 17 Bom 18 25 I C 417 

(y) Jagdeo v Deputy, 1926 O 431 

(2) Kisto v Sulamontc, 7 W R 320, lluri^h v Chmeder, 24 W R 268 
la) Bhoobun v Hurmh 4 C 23 si A 138 3CI R 339 
t b ) See Supra / 1058 foot (d) (c) Supra p 1058, foot note (p) 
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a manager ; but now the testator’s estate is vested in the 
executor as trustee for the purposes of administration. But 
he is not a trustee for the heir, in respect of the undisposed 
of residue, within the meaning of Section 10 of the Limitation 
Act (d) 

An administrator pendente lite intermeddling with the 
estate of a deceased person renders himself liable to be sued 
as quasi executor de son tort to pay his debt, (e) 

(d) Kherodemoney v Doorgamoney, 4 C 455 
(«) Khitish v. Kadhika, 35 C 276 12 C.W N 237 



IMPORTANT ACTS AFFECTING HINDUS 


CASTE DISABILITIES REMOVAL ACT XXI OF 1850. Preamble, 

An Act (a) for extending the principle of section 9, Regula- 
tion VII, 1832 of the Bengal Code throughout the Territories 
subject to the Government of the East India Company 

Whereas it is enacted by section 9, Regulation VII, 

1832 the Bengal Code, that “whenever in any civil suit the 
parties to such suit may be of different persuasions, when 
one party shall be of the Hindu and the other of the Muham- 
madan persuasion, or where one or moie of the parties to the 
suit shall not be either of the Muhammadan or Hindu 
persuasions, the laws of those religions shall not be permitted 
to operate to deprive such party or parties of any property to 
which, but for the operation of such laws, they would have 
been entitled , and whereas it will be beneficial to extend the 
principle of that enactment throughout the territories subject 
to the Government of the East India Company ; It is 
enacted as follows 

I, So much of any law or usage now in force within the La W 0 r usage 
territories subject to the Government of the East India fl,cts h forf«i- 
Company as inflicts on any person (a) forfeiture (£) of rights ® r 

or property, or may be held m any way to impair or affect change of 
any right of inheritance (c) by reason of his or her renouncing, ffoT’cSe 
(rf) or having been excluded from the communion of, any 
religion, or being deprived of caste ( e ) shall cease to be 
enforced as law in the Courts of the East India Company, 
and in the Courts established by Royal Charter within the 
said territories. 

An Act to remove all legal obstacles to the marriage of 
Hindu Widows. 

HINDU WIDOW’S REMARRIAGE ACT XV OF 1856. 

An act to remove all legal obstacles to the marriage of 
Hindu Widows. 

Whereas it is known that, by the law as administered Preamble, 
in the Civil Courts established in the territories in the posses- 
sion and under the Government of the East India Company, 
fjindu widows with Certain exceptions are held to be, by 
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reason of their having been once married, incapable of con- 
tracting a second valid marriage, and the offspring of such 
widows by any second marriage are held to be illegitimate 
and incapable of inheriting propeity , 

and whcrbas many Hindus believe that this Imputed 
legal incapacity, although it is in accordance with establish- 
ed custom, is not m accordance with a true interpretation of 
the precepts of their icligion, and dcsue that the civil law 
administered by the Courts of Justice shall no longer prevent 
those Hindus who may be so minded from adopting a 
different custom, in accordance with the dictates of their own 
conscience , 

and whereas it is just to relieve all such Hindus from this 
legal incapacity of which they complain, and the removal 
of all legal obstacles to the marriage of Hindu widows will 
tend to the promotion of good morals and to the public 
welfare , It is enacted as follows . — 

r. No marriage contt acted between Hindus shall be 
invalid, and the issue of no such marriage shall be illegitima- 
te, by reason of the woman having been previously married 
or betrothed to another person who was dead at the time of 
such marriage, any custom and any interpretation of Hindu 
Law to the contraiy notwithstanding 

2 All rights and interests which any widow may have in 
her deceased husband’s property by way of maintenance, or 
by inheritance to her husband or to his lineal successors, or 
by virtue of any will or testamentary disposition conferring 
upon her, without express] permission to re-marry, only a 
limited interest m such property, with no power of alienating 
the same, shall upon her re-marriage cease and determine as 
if she had then died , and the next heirs of her deceased 
husband, or other persons entitled to the property on her 
death, shall thereupon succeed to the same. 

3, On the re-marriage of a Hindu widow, if neither the 
widow nor any other person has been expressly constituted 
by the will or testamentary disposition of the deceased 
husband the guaidian of his children, the father or paternal 
grand-father or the mother or paternal grand mother, 
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grandmother, of the deceased husband, or any male relative of 
the deceased husband, may petition the highest Court having 
original jurisdiction in civil cases in the place where the 
deceased husband was domiciled at the time of his death for 
the appointment of some proper person to be guatdian of the 
said children, and thereupon it shall be lawful for the sard 
Court, if it shall think fit, to appoint such guardian, who 
when appointed shall be entitled to have the care and 
custody of the said children, or of any of them during their 
minority, in the place of then mother , and in making such 
appointment the Court shall be guided, so fai as may be by 
the laws and rules in force touching the guardianship of 
children who have neither father noi mother 

Provided that, when the said children have not property 
of their own sufficient for their suppoit and proper education 
whilst minors, no such appointment shall be made otherwise 
than with the consent of the mother unless the proposed 
guardian shall have given security for the suppoit and proper 
education of the children whilst minors 

4. Nothing in this Act contained shall be construed to 
render any widow who, at the time of the death of any 
person leaving any propeity, is a childless widow, capable 
of inheriting the whole or any shate of such preperty if 
before the passing of this Act she would have been incapable 
of inheriting the same by reason of her being a childless 
widow 

5. Except as in the thiee preceding sections is provided, 
a widow shall not, by reason of her re-man lage forfeit any 
property or any right to which she would otherwise be 
entitled ; and every widow who has re-married shall have 
the same rights of inheritance as she would have had, had 
such marriage been her first marriage. 

6. Whatever words spoken, ceremonies performed or 
engagements made on the marriage of a Hindu female who 
has not been previously married, are sufficient to constitute a 
valid marriage shall have the same effect if spoken, 
performed or made on the marriage of a Hindu widow , and 

^ ^ ~ 
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no marriage shall be declared invalid on the ground that such 
words, ceremonies or engagements are inapplicable to the 
case of widow. 

7. If the widow re-marrying is a minor whose marriage 
has not been consummated, she shall not re-mar ry without 
the consent of her father, or if she has no father, of her 
paternal grandfather, or if she has no such grandfather of 
her mother, or failing all these, of her elder brother, or 
failing also brothers, of her next male relative. 

All persons knowingly abetting a marriage made contrary 
to the provisions of this section shall be liable to imprison- 
ment for any term not exceeding one year or to fine or to 
both. 

And all marriages made contrary to the provisions of this 
section may be declared void by a Court of law . Provided 
that m any question regarding the validity of a marriage 
made contrary to the provisions of this section, such consent 
as is aforesaid shall be presumed until the contrary is proved, 
and that no such marriage shall be declared void after it 
has been consummated. 

In the case of a widow who is of full age, or whose 
marriage has been consummated, her own consent shall be 
sufficient consent to constitute her re-marriage lawful and 
valid. 

THE CODE OF CIVIL PROCEDURE ACT V OF 190$. 

53. For the purposes of Section 50 and Section 52, 
property m the hands of a son or other descendant which 
is liable under Hindu law for the payment of the debt of a 
deceased ancestor, in respect of which a decree has been passed, 
shall be deemed to be property of the deceased which has 
come to the hands of the son or other descendant as his 
legal representative. 

{Provisions relating to Purdanashtn lady etc. are omitted) 
THE HINDU TRANSFERS AND BEQUESTS ACT, 1914. 
MADRAS ACT NO. I OF 1914 
(Came into force on the 14th. February 1914). 

An Act to declare the rights of Hmdus to make transfer? 
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and bequests m favour of unborn persons (in the Mufassal of 
Madras). 

WHEREAS it is expedient to declare the rights of 
persons governed by the Hindu law to make transfers and 
bequests m favour of unborn persons , It is hereby enacted as 
follows : — 

1. This Act may be called “The Hindu Transfers and 
Bequests Act, 1914." 

2. (1) This Act shall apply to all transfers inter vivos 
and wills made by persons governed by the Hindu law who 
are domiciled within the limits of the Piesidency of Madias, 

(2) In the case of transfers inter vivos or Wills executed 
before the date of this Act the provisions of this Act shall 
apply to such of the dispositions thereby made as are intended 
to come into operation at a time which is subsequent to such 
date Provided that nothing contained in this section shall 
affect bona fide transferees for valuable consideration in 
whom the right to any property has vested prior to the date 
of the Act, 

Explanation : — Hindus governed by the Marumakkattayam 
or the Alyasantana law shall be deemed to te pet sons 
governed by the Hindu law for the purposes of this Act, 

3. Subject to the limitations and provisions specified in 
this Act, no disposition of property by a Hindu, whether by 
transfer inter vivos or by will, shall be invalid by reason only 
that any person for whose benefit it may have been made was 
not born at the date of such disposition. 

4. The limitations and provisions referred to in section 3 
shall be the following, namely •— 

(a) m respect of dispositions by transfers inter vivos , those 
contained in Chapter II of the Transfer of Property 
Act, 1882, and 

(1 b ) in respect of dispositions by Will, those contained in 
sections 113, 114, 1 15, and 116 of the Indian Succession Act, 

192S. 

[§§ 3 *nd 4 have been substituted for §§ 3, 4 and 5, by 8 n of 1 ransfer 

of Property (Amendment) .Supplementary Act XXI of 1929 which came into 
orce on 1st April 1930 §§ 3, 4 and 5 were as follows t — 


Prihmble 

Short title 

Applicition 
and extent 
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‘*3 A transfer inter vtvos or disposition by will of any property shall not 
be invalid by reason only that the transferee or legatee is an unborn person 
at the d ite of the transfer or the death of the testator, as the case 
may be ” 

"4 No transfer of property can operate to create an interest which is to 
take effect ifter the lifetime of one or more persons living at the date of the 
trmsfer and the minority of some persons who shall be in existence at the 
expiration of that period and to whom, if he attains full age, the interest 
created is to belong” 

( This is § 14 of the Transfer of Property Act, 1882 ) 

"5 No bequest is vdid whereby the vesting of the thing bequeathed may 
be delayed beyond the lifetime of one or more persons living at the testator's 
decease and the minority of some person who shall be in existence at the 
expiration of that period and to whom, if he attains full age, the thing 
bequeathed is to belong " 

(This is § 101 of the Indian Succession Act, 1865, now § 114 of new Act 

XXXIX of 192s) 

TIIE HINDU DISPOSITION OF PROPERTY ACT 
XV OF 1916 

(Received the assent of the Governor-General on the 
28 th. September, 1916). 

An Act to remove certain existing disabilities in respect 
of the power of disposition of property by Hindus for the 
benefit of peisons not in existence at the date of such disposi- 
tion 

WHEREAS it E expedient to remove certain existing 
disabilities m respect of the power of disposition of the 
propet ty by Hindus for the benefit of persons not in existence 
at the date of such disposition , It is hereby enacted as 
follows — 

1. (1) This Act may be called the Hindu Disposition 
of Piopcrty Act, 1916. 

(2) It extends, m the first instance, to the whole of British 
India, except the province of Madras provided that the 
Governor General m Council may, by notification in the 
Ga/ettc of India, extend this Act to the province of Madras. 

LStc Madns Act I of 1914 above ] 

2 Subject to the limitations and provisions specified in 
this Act, no disposition of property by a Hindu, whether by 
transfei intei vu’oj or by will, shall be invalid by reason only 
that any person for whose benefit it may have been made was 
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not in existence at the date of such disposition 

3. The limitations and provisions referred to in Section 2 
shall be the following namely — 

(a) m respect of dispositions by transfer inter vivos those 
contained in Chapter II of the Transfer of Property Act, 
1882, and 

["Chapter II” has been substituted for "sections 13, 14 and 20”, by § 12 
of Transfer of Property [Amendment) Supplementary Act XXI of 1929, S 12, 
which came into force on 1st April, 1930 ] 

(b) m respect of dispositions by will, those contained in 
sections 113, 114, 115 and 116 of the Indian Succession 
Act, 1925,— 

[The words and figures "sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925” have been substituted for "sections 100 and lOr of the 
Indian Succession Act, 1855” hy § 12 of I nnsfer of Property (Amendment) 
Supplementary Act XXI of 1929] 

4. Repealed hy § 12 of Transfer of Propeity (Amendment) Supplementary 
Act XXI of 1929 

The original § 4 was as follows - 

"4 Where a dispos lion of property f uls by reason of any of tbe limita 
tions referred to in Section 3, any disposition intended to take effect after 
or upon failure of such prior diposition also fads ’ ] 

5» Where the Governor-General in Council is of opinion 
that the Khoja Community in British India oi any part there- 
of desires that the provisions of this Act should be extended 
to such community, he may, by notification in the Gazette 
of India, declare that the provisions of this Act, with the 
substitution of the word “Khojas” or “Khoja”, as the case 
may be, for the word “Hindus” or "Hindu” wherever those 
words occur, shall apply to that community m such area as 
may be specified in the notification and this Act shall there- 
upon have effect accordingly 

THE HINDU TRANSFERS AND BEQUESTS (CITY 
OF MADRAS) ACT VIII OF 1921. 

(Received the assent of the Governoi -General on the 27th. 
March 1921.) 

An Act to declaie the rights of Hindus to make transfers 
and bequests in favour of unborn persons m 
the City of Madras. 


Limitations 
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conditions 


Failure of 
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Application 
of this Act 
to the 
Khoja 
community 



HINDU LAW 


Short title 

Application 
and extent 


1 070 

WHEREAS it is expedient to declare the rights of Hin* 
dus to make transfers and bequests m favour of unborn 
persons in the City of Madras , It is hereby enacted as 
follows — 

1. This Act may be called the Hindu Transfers and 
Bequests (City of Madras) Act, 1921. 

2. (/) This Act shall apply to all transfers inter vivos 
and wills made by persons governed by the Hindu Law who 
are domiciled within the limits of the Ordinary Original 
Civil Jurisdiction of the High Court of Madras 

(2) In the case of transfers inter vivos or wills exe* 
cuted before the date of this Act, the provisions of this 
Act shall apply to such cf the dispositions thereby made as 
are intended to come into operation at a time which is 
subsequent to the 14th February 1914. 

Provided that nothing contained in this section shall 
affect bona fide transferees for valuable consideration in 
whom the right to any property has vested prior to the date 
of this Act. 

Explanation — Hindus governed by the Marumakat* 
tayam or the Aliyasantana law shall be deemed to be persons 
governed by the Hindu law for the purposes of this Act. 

3. Subject to the limitations and provision., specified 
in this Act, no disposition of propet ty by a Hindu, whether 
by tiansfers intet vivos or by will, shall be invalid by reason 
only that any person for whose benefit it may have been 
made was not born at the date of such disposition 

4 The limitations and provisions referred to in section 
3 shall be the following, namely — 

(a) in respect of disposition by transfer inter vivos , 
tnose contained m Chapter II of the Transfer of 
Property Act, 1882, and 

(< 5 ) in respect of dispositions by will, those contained 
m sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925 

[§ 3 and 4 have been substituted for § 3, 4 and 5 by § 13 of The Transfer 

of Property (Amendment) Supplementary Act XXI of 1929, which came into 
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fore® on the 1st April, 1930 The original § 3, 4 and 5 were’l as 
follows 

"3, A transfer wte> vivas or disposition by will of any property shall 
not be invalid by reason only that the transferee or legatee is an unborn 
person at the date of the transfer or the death of the testator, as the case 
may be 

"4 No transfer of propart> cm oporatt to create an interest which t s to 
take effect after the lifetime of one or more persons living at the d ite of 
the transfer and the minority of some person who shill be in existence at the 
expiration of that period and to whom, if he attuns full age, the interest 
created is to belong ” 

(This is § 14 of the Transfer of Property \ct, 1882 ) 

"5 No bequest is valid whereby the vesting of the thing bequeathed may 
be delayed beyond the lifetime of one or more persons living it the testator’s 
decease and the minority of some person, who sh ill be in existence at the 
expiration of that period, and to whom, if he attains full age, the thing bequea- 
thed is to belong ” 

(1 his is § 101 of the Indian Succession Act, 1865, now S 114 of Act XX- 
XIX of 1925) 

THE INDIAN LIMITATION (AMENDMENT) 

ACT I OF 1927. 

(Received the assent of the Govemoi-Geneial on the 1 8th. 
February 1927). 

An Act further to amend the Indian Limitation 
Act, 1908, for certain purposes. 

Section 3 — To section 21 of the said Act the following 
sub-section shall be added, namely — 

“ (3) f° r the purposes of the said sections (that is 
sections 19 and 20)” 


T ransfers 
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ests in 
f ivour of un- 
born per- 


Rule against 
perpetuity 
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transfers. 


Rule ag nnst 
perpetuity 
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(a) an acknowledgment signed, or a payment (of 
interest, or part payment) made in respect of any 
liability, by, or by the duly authorised agent of, 
any widow or other limited owner of property who 
is governed by the Hindu law, shall be a valid 
acknowledgment or payment, as the case may be 
as against a reversioner, succeeding to such liabi- 
lity , and 

[b) where a liability has been incurred by, or on behalf 
of, a Hindu undivided family as such, an acknow- 
ledgment or payment (of interest, or pait pay- 
ment) made by, or by the duly authorised agent of, 
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the manager of the family for the time being shall 
be deemed to have been made on behalf of the whole 
family.” 

HINDU INHERITANCE (REMOVAL OF 
DISABILITIES) ACT XII OF 1928. 

(Received the assent of the Governor- General on the 
20th. September 1928) 

An Act to amend the Hindu Law relating to exclusion 
from inheritance of certain classes of heirs, and to remove 
certain doubts 

WHEREAS it is expedient to amend the Hindu law 
relating to exclusion from inheritance of ceitain classes of 
heirs, and to remove certain doubts , It is heieby enacted as 
follows — 

Short title 1. (0 This Act may be called the Hindu Inheritance 

extent an<\ (Removal of Disabilities) Act, 1928 
application. v ' ' 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(3) It shall not apply to any person governed by the 
D&yabh&ga School of Hindu Law. 

2. Notwithstanding any rule of Hindu Law or custom to 

Persons not 0 , , . 

to be exctu- the contrary, no person governed by the Hindu Law, other 
heritance or than a person who is and has been fro n birth a lunatic or 
rights m idiot, shall be excluded from inheritance or from any right 

jotnt-fimily # 0 

property or share in joint-family property by reason only of any 
disease, deformity or physical or mental defect 
Saving and 3 * Nothing contained in this Act shall affect any right 

exception which has accmed or any liability which has been incurred 

before the commencement thereof, or shall be deemed to 
confer upon any person any right in respect of any religious 
office or service or of the management of any religious or 
charitable trust which he would not have had if this Act 
had not been passed. 

Section not retrospective —If any person suffenng from 
any physical defect has before passing of the Act (20th. 
September 1928) been already excluded fro n inheritance or 
from a share on partition, the Act does not entitle him tp 
claim thp inheritance or the share on partition, 
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THE INDIAN LIMITATION (AMENDMENT) 

ACT NO. I OF 1929 

WHEREAS it is expedient farther to amend the Indian 
Limitation Act, 1908, for the purposes hereinafter appear- 
ing , It is hereby enacted as follows — 

1. (1) This Act may be called the Indian Limitation 
(Amendment) Act, 1929. 

- 2 In section 10 of the Indian Limitation Act, 1908 (here- 
inafter referred to as the said Act), the following paragraph 
shall be inserted, namely — 

For amendment see ante p . 908 
HINDU LAW OF INHERITANCE (AMENDMENT) 
ACT II 1929. 

(Received the assent of the Governor General on the 21st 
ebruary 1 929) 

An Act to alter the order in which certain heirs of a 
Hindu male dying intestate are entitled to succeed to his 
estate 

WHEREAS it is expedient to alter the older in which 
certain heirs of a Hindu male dying intestate are entitled to 
succeed to his estate * It is hereby enacted as follows . — 

t (r) This Act may be called the Hindu Law of Inheri- 
tance (Amendment) Act, 1 929. 

(2) It extends to the whole of Butish India, including 
British Baluchistan and the Sonthal Perganas, but it applies 
only to persons who, but for the passing of this Act, would 
have been subject to the law of Mitakshara m respect of the 
provisions herem enacted, and it applies to such persons m 
respect only of the property of males not held in coparcenary 
and not disposed of by will. 

2. A son's daughter, daughter’s daughter, s.ister, and 
sister’s son shall, in the order so specified, be entitled to rank 
in the order of succession next after a father’s father and 
before a father's brother . 

Provided that a sister’s son shall not include a son adopted 
after the sister’s ’death. 

' H, 1,-13$ 


Short title 
and com- 
mencement. 

Amendment 
of section 
10, Act IX 
of 1908. 


Short title, 
extent and 
application. 


Order of suc- 
cession of 
certain heirs 
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Swings. 3. Nothing in this Act shall-— 

(a) affect any special family or local custom having the 
force Of law, gr 

(b) vest in a son’s daughter, daughter’s daughter or sister 
an estate larger than, or different in kind from, that possessed 
by a female in property inherited by her from a male 
according to the school of Mitakshara law by which the male 
was governed, or 

(e) enable more than one person to succeed by inheritance 
to the estate of a deceased Hindu male which by a customary 
or other rule of succession descends to a single heir. 

INDIAN SUCCESSION (AMENDMENT) ACT. 

XVIII OF 1 929. 

(Received the assent of the Governor-General on the 1st 
October 1929) 

An Act further to amend the Indian Succession Aqt, 19115, 
for certain purposes. 

WHEREAS It Is expedient further to amend the Indian 
Succession Act, 1925, for the purposes hereinafter appearing} 
It la hereby enacted as follows 

Short title. I. This Act may be called the Indian Succession (Amend- 
ment) Aet, 1929 

Amendment 2. After clause (b) of section 2 of the Indian Succession 
Art xiknx Act, 1925 (hereinafter referred to as the said Act), the 
°f , 9 3 S following clause shall be inserted, namely 

H (W) 'District Judge’ means the judge of a principal Civil 
Court of original jurisdiction* 1 . 

3. (1) Sub-section (1) of section 57 (a) of the said Aet 
Actxxxi? shall he renumbered as section 57 and after clause (b) and 
of 1925 before the proviso the word "and” and the following clause 

shall be added, namely 1 — 

"(c) to all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jalna on or after the first day of January, 1927 to 
which those provisions are not applied by clauses (a) and (b)\ 

(2) Sub-section (2) of section 57 of the said Act shall be 
omitted. 

4, In sub-section (2) of section 213 of the said Act, fat 
the word "class” the word “classes” and for the word* and 


Amendment 



figtifes "stib'sedfon (i) tA s&Stlbfi If ttte Words, tetters and of section 
figures “ clauses (a) and (b) of section 57” shall be substituted. xxXIXof 
5. The dnaCtftterits specified in the Schedule ate hereby 
repealed. * 


THE SCHEDULE ENACTMENTS REPEALED. 
(See section 5)/ 


Vent. 

m 

Short title. 

1926 

XXXVII 

The Indian Succession 


(Atttefidrrfe'frt) Act, *$26. 

1928 

XXI 

The Iridrim Succession 


(Second Amendment) 

Act, 1928. 



(a) See Act XXI o ( 1928 . for “Section 57/’ “Sub- 
Section (1) o f Section If have been substituted. 

CHILD MARRIAGE RESTRAINT ACT XI X OF i$i§. 

(Received the assent of the Goverrtdr-GeneYa! oii 
the fst October 1929) 

An Act to Restrain the Solemnisation of Child Marriages. 

WHEREAS if is expedient to restrain the solemnisation of 
efnld marriages ; It is hereby enacted as follows 

I. (1) This Act may be called the Child-Marriage Res- Short title, 
tramt Act, 1928, commence- 

(2) It extends to the whole of British India, including meht ’ 
Rrftlsh IfaltfChfetart afnd the Sonthaf Pargainas. 

( 1 ) ft shaft coffie' info force on (he f st day of April, fp 3 < 5 . 

$. In thfs Act, unless there is anything repugnant in the Definition, 

subject of context,-^ 

(a) “child” means a person who, if a tfiafe’, is under 
etgh«6$# years of agS, and- if a fetofcle, is- rflfcfcf fourteen 
years ctf a gtf; 

(*> “child Marriage* 1 me&rts a Marriage to which eTfhteV 
of the contacting parties a child ; 

(C) “eotftraCfirtg party" to a marriage 1 means citfttt- d¥ the 
parties whose marriage’ is- thereby solemnised , and 
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Punishment 
for, male 
adult below 
twenty-one 
4 yearsjof age 
marrying a 
child 

Punishment 
for male 
adult above 
twenty one 
years of age 

sr g a 


Punishment 
for solem- 
msig a 
child 
ttiarnage 


Punishment 
for pircnt 
or guardian 
concerned 
in a child 
marriage 


Imprison- 
ment not to 
be awarded 
for offences 
under sec- 
tion 3 


(d) “minor” means a person of either sex who is under 
eighteen years of age. 

3. Whoever, being a male above eighteen years of age 
and below twenty-one, contracts a child marriage shall be 
punishable with fine which may extend to one thousand 
rupees 

4. Whoever, being a male above twenty-one years of 
age, contracts a child marriage shall be punishable with 
simple imprisonment which may extend to one month, or 
with fine which may extend to one thousand rupees, or with 
both. 

5. Whoever performs, conducts or directs any child mar* 
riage shall be punishable with simple imprisonment which may 
extend to one month, or with fine which may extend to one 
thousand rupees, or with both, unless he proves that he has 
reason to believe that the marriage was not a child marriage. 

6. (1) Where a minor contracts a child marriage, any 
person having charge of the minor, whether as parent or 
guardian or in any other capacity, lawful or unlawful, who 
does any act to promote the marriage or permits it to be 
solemnised, or negligently fails to prevent it from being 
solemnised, shall be punishable with simple imprisonment 
which may extend to one month, or with fine which may 
extend to one thousand rupees, or with both. 

Provided that no woman shall be punishable with impri- 
sonment. 

(2) For the purposes of this section, it shall be presumed, 
unless and until the contrary is proved, that where a minor 
has contracted a child marriage, the person having charge of 
such minor has negligently failed to prevent the marriage 
from being solemnised. 

7. Notwithstanding anything contained in section 2 $ 
of the General Clauses Act, 1897, or section 64 of the Indian 
Penal Code, a Court sentencing an offender under section 3 
shall not be competent to direct that, in default of payment of 
the fine imposed, he shall undergo any teim of imprisonment. 

Secti^gs 8, 9, 10 and 11 aie omitted. 
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THE TRANSFER OF PROPERTY (AMENDMENT) 

ACT XX OF 1929 

(Received the assent of the Governor-General on the 
1st October 1929.) 

3. In Section 2 of the said Act, the word “Hindu” t nd Amendment 
the words “or Buddhist” shall be omitted. AcnVof 2 * 

The portion Section 2 of Act IV of 1883 which has been 1882 
amended by the above Section ran as follows — 

***** 

“And nothing in the second Chapter of this Act shall be 
deemed to affect any rule of Hindu , Muhammadan or Buddhist 
law. 1 ' 


61. In section 129 of the said Act the words “or, save 
as provided by section 123, any rule of Hindu or Buddhist 
law” shall be omitted. 

The original Section 129 of Act IV of 1882 ran as follows : 

“Nothing in this Chapter relates to gift of moveable 
property made in contemplation of death, or shall be deemed 
to affect any rule of Muhammadan Law, or, save as provided 
by Section 123, any rule of Hindu or Buddhist Law ” 
HINDU GAINS OF LEARNING ACT XXX OF 1930. 

(Received the assent of the Governer-General on the 
25th July 1930) 

An Act to remove doubt as to the rights of a member of 
a Hindu undivided family in piopcrty acquired by him by 
means of his learning , It is hereby enacted as follows* — 


1. (1) This Act may be called the Hindu Gains of Short’title 

- . , and extent 

Learning Act, 1930. 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repugnant in the Definitions 
subject or context, — 

(a) “acquirer” means a member of a Hindu undivided 
family, who acquires gains of learning , 

(b) “gams of learning” means all acquisitions of property 
made substantially by means of learning, whether such 

acquisitions be made before or after the commencement of 
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thfa Act an d whether suck, acquisitions be the ordinary or 
the extraordinary result of such learning , and 

(c) “learning” means education, whether elementary, tech- 
nical, scientific, special or general, and trying of every kind 
which is usually intended to enable a person to pursue any 
trade, Industry, profession or avocation in life. 

3 Notwithstanding any custom, rule or interpretation 
of the Hindu Law, no gams of learning shall be held not to 
be the exclusive and separate property of the acquirer titer dy 
by reason of— 

(d) his learning having been, In whole or ht part, Imparted 
to him by arty member, living or deceased, of hfs family, or 
with the aid of the joint funds of his family, or with the aid 
of the funds of any member thereof, or 

(Jf) himself or his family having, while he was acquiring 
his learning, been maintained or supported, wholly or m part, 
by the joint funds of his family, or by the funds of any 
member thereof. 

4. This Act shall not be deemed m any way to affect— 

(a) the terms or incidents of any transfer of property made 
or effected before the commencement of this Act, 

(if) the validity, invalidity, effect or consequences of any- 
thing already suffered or done before the commencement of 
this Act, 

( c ) any right or liability created under a partition, or an 
agreement for a partition, of joint f«wnily property made 
before the commencement of this Act, or 

(d) any remedy or proceeding m respect of such right or 
IfabiTfty , 

or to render invalid or in any way affect anything done before 
the commencement of this Act in any proceeding pending in 
a Court at such commencement , and any such remedy and 
any such proceeding as is herein referred to may be enforced, 
instituted or continued, as the case may be, as if this Act 
had not been passed. 
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Abaruddha sttii 332 See Concubine. 

Abeyance— estate cannot remain in, 275, 1007 

Absolute Estate - 

husband competent to grant, 825 

impartible estate, income of, is, to its holder, 954 

intention to grant to wife, matter of construction, 825. 

wife gets, even if gift overdirected failing alienation by her, 825 

wife gets, when deed gives her power of sale, 825 

wife's, passes to her heirs, 825 

Acceptance- 

adoption, in See Adoption. 

difference between Dayabhaga and Mltakshara on gift, and, 99a. 
gift, of, when presumed, 992 
when to be made, 993 
where necessary, 993 
where not necessary, 99S 
mental, when presumed In gift, 992 
wife's, essential to constitute adoptee her son, 353 
Account- 

case-law on manager's (karta's) liability, to, 400 
co-parcener's right to demand, for part transactions, 521 
demand for, when may be made, from manager, 398, 400-401 
joint family, right of members of, to, 398 
limitation for suit, 401, 884. 
manager's liability to, 398-401, 517-5x9 
Bengal school, on, 4OC-401 
case-law on, 400 
mode of taking, 519. 

Mohunt’s liability to render, if any, 884 
principles on which, settled, re-opened, 398 400. 

to be taken, 398-400. 

right to, 401 

Sebayet's liability to render, ll any, 884 
settled, when may be reopened, 399 
suit, limitation, for, 401, 884 See Limitation 

trust property, of, for three years demandable, 895. 
when can_.be examined, 894-895 

Accretions— 

accumultation, distinguished from, 775, 
ancestral property, to, deemed joint and ancestral, 340, 348. 
contribution subsequent to endowment are, 881-882. 
enrolment, contributions subsequent to are# 881-883 
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Accretions— ' con/d.) 

father’s wife’s shares in, on partition, 522 

impartible estate, acquisition by holder of, when, 953-954 

joint family, acquisition by earning of a member of, when not, 348. 

meaning of, 953-954 

moveables acquired by income of estate when amounts to, 780 
property earned and not thrown into common stock, not, 348 
widow cannot alienate, without legal necessity, 775 
widow’s accumulation when amounts to, 777 
widow’s estate to, 777-778 

Accumulation— 

directions for, if unreisonable or unlawful to he disregarded, 1051, 
Inconsistent with gift to be rejected, 105 
in Wills, 1051-1052 

Imoartible estate, by holder of, 953*954 

indefinite, direction for, m unconditional gift to charity, not binding, 88 
Mithila School, if Bengal doctrines of, of moveables applicable to, 780. 
Widow not bound to accumulate, 775 
widow’s competency to deal with, 776*777 
Will, directions for, in, 1051-1052 
Acquired property — See also Acquisition, Self-acquisition, 
adoptive father’s power of alienation of self, 273-274 
father’s right to alienate, 367, 368 
partition of, share of acquirer on, 529*53° 
self-acquired See Self-acquisition 
son’s right by birth in, 361, 367 
subdivisions of, 347 
Acquisition- 

ancestral funds, with, 347 

gains of science, 350-352 See Gains of learning 

Impartible estate, holder of, by, 953 954 
joint, by father and son (Bengal,), 603 
by personal exertion without ancestral nucleus, 341 
joint exertion, by, 347 

joint funds, with, are joint property, 340, 347, 348 
unless contrary proved, 349 
presumption, if any, 348 

nucleus, whether proof of proved, 349 
joint trade, by, by collateral, sapindas, 341, 342 
by father and son, 341 
jonitness, during, 350 
mechanical art, by, by wife, 719 
names, different, in, 350 

nucleus, existence of, to prove joint, 349, 35° 
onus on him who asserts self-acquisition, 349, 350 
personal exertion, by, with ancestral funds, 347. 

without, joint funds, 347 
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Acquisition— ) 

presumptions, in, 349* 35°* 

purpose money, source of, in, 350 

self, (Set t Self-acquisition) 

self, thrown into common stock, 340, 348, 

separate, 348 

succession follows ordinary law, 963 

whether self-acquired or joint, a question of fact, 350. 

widow, by, 775* 

widow’s power of alienating, 775, 776 
wife's interest in joint, is stridhan, 719. 
woman, by, by mechanical art, 719 
woman, of, property in name of, 784. 

Acts— 

V at 1840 (Indian Oaths Act, repealed by Act X of 1873), 908-909 

XIX of 1841 (Protection against wrongful possession), now incorporated in 

Act XXXIX of 1925, 491 

V of 1843 (Abolition of slavery), 69-70 

XXI of 1850 Freedom of religion or Lex lo t Act 70, 561,657-660, 658,659, 
925, 661, 662, 663, 668, 1063 

XV of 1856 (Hindu Widow Remarriage Act 7°* *97> 4°4, 693* 

747. 74«» *063 

XLV of i860 (Indian Penal Code), 70, 176 » 

Secs 494, 495* 497, 49 s , 176 

XX of 1863 (Religious Endowment Act ), 65, 66, 70, 894, 896, 889. 

X of 1865 (Succession Act), 66, 71, 28 j, 1016, 1028, 1031*1032, 1035, I0 3^i 
1039 


Secs 21,22, 91, 

Sec 23, 557 
Sec 60, 1031. 

Sec 62, 1028 
Sec, 63, 1036 
Sec Gg, 1031, 

Sec 70, 1034. 

Secs 74-80, 82-88, 1056-1057 
Sec 76, 283, 1056 
Sec. 82, 1056, 

Sec, 90, 1031 
Sec 91, 1042 
Sec 95, 828 


Sec 106, 338 

Sec 109, 1041 

Secs. 1 12 1 14, 1042 

Secs 1 13, 114,993,1016 

Sec 124, 1045, 1046, 1047, 1048 

Sec 128, 1050 

Sec 131, 1048, 1050 

Sec 133, 1050 

Sec, 141, 1041 

Sec 142, 1051 

Sec 149, * 05 * 

Sec 150, 1051 
Sec. 152, 195 »* 

Sec 153, *05* 

Sec. 187, 1035. 


Sec 100, 1017. 
Sec ioi, 1017 
Sec, 102, 1017 


XXI of 1866 (Native Converts' Marriage Dissolution Act), 7° 

VII of 1866 (Hindu's Liability and Ancestor’s Debts Act), 71, 451 
XXVII of 1866 (Indian Trustees Act), 899 
H It — *63. 
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Acts— (ccntd) 

I of 1869 (Talukdari Estates in Oudh), 201, 938, 968 1024 

IV of 1869 ("Indian Divorce Act,), 71 

XIV of 1869 ("Bombay Civil Court Act), 4155 

XXI of 1870 ("Hindu Wills Act), 71, 1032- 1034, 103$, 1036, 1039 
XXIV of 1870 ("Oudh Encumbered Estates Act), 79 
IX of 1871 (Old Limitation Act) 289 See Act XV of 1877 
I of 1872 (Evidence Act), 334 

IX of 1872 (Indnn Contract Act', 71, 464, 990, 994 
III of 1874 (Married Women’s Property Act), 71-72 
IX of 1873 (Indian Majority Act),. 72, 16 

VI of 1876 (Chota Nagpur Encumbered Estates Act), 79 

VII of 1876 B C (Land Registration Act), 508 
I of 1877 (Specific Relief Act), 812 

III of 1877 (Registration Act), 895, 213 

XV of 1877 (Limitation Act) See Act IX of 1928 

I of 1879, B.C (Landlord Tenant Procedure m Chota Nagpur), 700 

V of 1881 (Probate and Administration Act), 66, 71, 900, 1035 

II of 1882 (Indian Trust Act), 899 

IV of 1882 (Transfer of Property Act), 7% 

Sec 2, 995 

Sec 4,998 » 

Sec 6,^502,708, 792, g 5 o, 1002 
Sec, 8, 828-1000 
Sec 11, 501. 

Sec 13, 99 3 

Sec 14, 993, iot6, 1017 

Sec 17, 1007 

Sec. 38, 385, 394 

Sec 39, 705 

Sec 43, 793 

Sec 48, 1018, 1019 

Sec 51, 428 

Sec 52, 478 

Secs 54 & 59, 995, 998, 1019 
Sec 78, 1021 
Sec 85, 436, 473, 474, 476 
Secs 107, 1 18 & i2j, 998, 1019 
Sec 122, 993, 994, 1022 
Sec. 123, 994, 995, 1022, 851 
Sec 129, 995 

VIII of 1885 (Bengal Tenancy Act), 79 

VIII of 1890 (Guardians and Wards Act), 72, 410 
IV of 1893 (Partition), 421, 505 

VIII of 1898 (Code of Criminal Procedure), 688, 692, 700, 854 
II of 1900 (Oudh Settled Estates Act), 72 



Acts — (co»td ) 

II of 1904 (Madras Impartible Estates Act), 948, 951 

III of 1904 (Bengal Settled Estates Act), 72 
V of 1908 (Code of Civil Procedure), 

Sec 47, 478 
Sec 50, 478, 654 
Sec 52, 478 
Sec 53, 478, 1066 
Sec Go, 708 
Sec 92, 895, 897. 

Sec 132, 771. 

Or 1, R 8, 893-894. 

Or 2, R 2, 535 
Or 32, R 6, 883 
Or 34, R i, 436, 473, 47 6. 

Or 34, R 6 , 477, 9^9 
IX of 1908 (Limitation Act), 

Sec 7, 389, 486, 81 r 
Sec 10, 904, 905, 907-908 
Sec. 19, 389, 488, 785 
Sec. 20, 488, 785, 

Sec 21, 785 

Art 12 (a), 289 

Art 48B, 908 

Art 62, 540 

Art 118, 289, 290, 291 

Art. 1 19, 290 

Art 120, 401, 463, 786 

Art 124, 904, 908. 

Art 125, 810 
Art 127, 540 

Art 134A, 908, 134,904,905 
Art 134B, 905, go8 
Art 134c, co8, 141, 290, 785, 785 
Art. 144, 907. 

I of 1914 (Hindu Transfers and Bequests— City of Madras — Act), 1008, 
io56-io68 

XV of 1916 (Hindu Disposition of Property Act), 72, 1008, 101C-1017, 
1068-1069. 

I of 1920 [Punjab Limitation (Custom Act)], 73 

II of 1920 [Punjab Limitation (Custom) Act], 73 

XIV of 1920 (Charitable & Religious Trusts Act), 72-73, 894, 895, 897 
VIII of 1921 [Hindu Transfers and Bequests (City of Madras) Act], 73, 
1008, 10C9-1071 

XLVI of 1921 (Cutchi Memons Act), 63, 73 
XIII of 1 92 3, 72 



HINDU LAW 


I084 
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XXX of 1923 [Special Marriage (amendment) Acts), 73, i 6 t, 554 > 

I of 1925 (Board for Religious Endowment), 73. 

XXXIX of 1925 (Indian Succession Act), 66, 73, 557, 1017, 1018, 1033, *035, 

I of (927 (Limitation Amendment), 1071-1072 

XII of 1928 (Removal of Dis-abilties), 73-74, 674, 1O72 

I of 1929 (Limitation Amendmet), 905, 925, 1073. 

II of 1929 (Inheritance Amendment), 74, 567, 1073-1074. 

XVIII of 1929 (Succession Amendment), 1074-1075 

XIX of 1929 (Child Marriage Restraint), 74, 13a, 1075-1076. 

XX of 1929, (Transfer of Property Amendment), 993, 994, 1017, 1077 
XXX of 1930 (Gains of Learning), 74, 352, 1077-1078. 

IX of 1932 (Indian Partnership), 355 
Adhivedantka— See Stridhan and meaning of, 718. 

Adhyavahanika — Sue Stridhan and meaning of, 717 
Vautuka, a form of, 717 
Aditya Parana— 

Kali age, practices to be eschewed in. Text on, 9 
polluted images, re-consecration of, on, 845 
Adjective Law - 

Code of laws, complete, 1 1 
Legislative enactments, replacing, 74, 

Substantive, and, II 

Administration — See Letters of Administration 
charitable trusts, of, 895 

letters of, co-parceners Cannot apply for, 491. 

Mohunt’s successor cannot apply for, 900 

Administrator- 

liability of , pendente hie intermeddling with the estate, 1062, 
widow as, can validly alienate with leave of court, 774 
Adoption of religious ordera — See Religious Orders 
Adoption- 

acceptance necessary in, 247-248. 

acceptance by wife if necessary to constitute adoptee her son, 263-264. 

adopted son. Set son, below 

adoptee See son, below 

advancement, kind of, 227 

adverse possession, after invalid adoption, 281 

against adoptive mother, not against son, 280 
Agarwallas, with, is temporal, 249. 

ceremony of, among, 249 
age, Agarwallas, among, 247 

boy older than adopter or adoptive mother, 247. 
case-law, on, 24C-247 
Twice-born, m case of, 246. 

Upanayana, if to follow, 246-247 
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Adoption— (.con'd ) ’ 

Sudra, in case of, 246 
discretion, 204 
infant m arms, 247 

investiture with sacred thread before, does not invalidate, 245-247 
Jain adoption, no restriction of, 247 
majority, of, 204 
married boy, of, 2 17 
married man with children, 247 
Marwari, among, 247 
restriction of, 245, 246, 247 
agnate, of, 232, 234 
agnate’s daughter's son, 240 
agreement, ante-adoption, 264-2C8 
post adoption, 265 
to pay annuitj for, invalid, 230. 
widow, by, not to adopt, void, 21 1 
alienation by father of self-acquired property, 273 

son’s remedy on, 273-275, 
by widow before adoption, 279-280 

second adopted son if can question, made before first, 279. 
annuity, agreement for payment of, if valid, 230 
ante-adoption agieement, compromise by widow, 269 
conditions in, if valid 265. 
curtailing adoptive’s right®, 265, '6^ 
f irmly settlement, if, 267, 268 

for payment of annuity for gift of son in adoption, invalid, 230. 
maintenance of natural f ither, for, 2G9 
postponing adoptee’s rights, 258- 2C9 
ratification ol, 265 
reservation of adoptee’s rights ,208 
reserving interest for chanties not'bmding, 2(58 
reserving rights for adopting widow when valid, 264-266, 267. 
what are not binding, 268. 
assent, Aurasa son, of, when necessary, 202 
daughter’s son,'of, 222 
discretion to be exercised, 224 
father’s if presumed in gift of only son, 227-228 
in adoption when presumed, 227 
in case of gift of boy, 226-227 
father-in-law, of, when necessary, 213, 222 
how to be exercised, 224 

benefit of family, 224. 
corrupt motive, 224 
fraud, coercion or corruption, 224 
misrepresentation invalidates, 224 
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assent (e out ) 

revocation for reasonable cause, 2^4 
withdrawal, arbitrary, not to be, 224 
how to be sought, 224 

registered letter returned unopened, not sufficient, 224. 
representation, false, not to be, by, 224-22j. 
how long, to subsist, 224 

husband's, for adoption when presumed, 225 See Husband's assent. 

if necessary for adoption, 206*507. 
husband's brother, of, 225-225 
kinsman, of, in adoption, 205 , 207, 208, 221-22 > 
co parcener, 225, 226 
father-in-law, 222 
guardian, 222 
daughter’s son, 222 
in Bombay, 225-226. 
in Madras, 221-225 
in Maharatta Country, 226 

in the absence of husband's prohibition, 221-222 

majority of members, 222. 

nearest reversioner 223 

other Sapindas, omission to consult, 222 

presumed when, 222 

prohibition may be implied, 222 

Sapinda, 223, 224 

senior managing member, 222 

son, 223 

sutviving male members, 2 22 
lunatic, if can give, 209 
not corruptly given, 224 
of persons mentioned by husband, 209 

but such, if not obtained widow cannot adopt, 209 
presence in ceremony is not, 225 
presumption, 225, 227 
refusal of, 224, 225 

no reason necessary on, 224 
registered letter, for, 224 
revocation of, 224 

rales, of, for adoption in different provinces, 206-207 
view of, 

Bengal and Mithila schools, 206 
Bombay school, 206-207, 225-226 
Madras, 206-207, 221-225 
Maharatta country, 225 
Punjab, 206-207 
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Sapinda, of, in adoption, 233, 224, 282 
Sapinda’s assent, when necessary, 223, 224 
subsequent, if can validate invalid adoption, 282 
wife, of, if wanting, she is not mother of the adopted son, 204 
so such son cannot inherit her, 204 

without, 225, 226 
whose necessary, 221-223 
aurasa son's consent, Nanda Pandita, on, 202. 

consent, when necessary, 202 
rights obtained by adoptee, 260 
share, when born after adoption, 270 , See Share 
authority, how given, 208 See also 'power' under 'widow* in "Adoption " 
husband, of See Husband’s assent 
kinsmen, of See 'assent* under "Adoption " 
lunatic, of, not valid, 209. 
bachelor, by, 204 

who mother in, by, 2S3. 
birth, is new, 251 
brother, 232, 341, 243, 244. 
half-brother, 240 
step-brother, 343 
brother’s daughter's son, 244 
brother's son, 232 
capacity of males, 201-203 

bachelor, if can adopt, 204 
man desiring ‘Mokhsha’ cannot adopt, 200. 
man having one adopted son cannot adopt another, 202 
,1 „ son, grandson or great grandson, if can adopt, 202, 

man married under Special Marriage Act, cannot adopt, 205. 

hi father can, 205 

of minors See 'minor’ under "Adoption ” 
of widows See ‘widow* under " Adoption " 
of women 8 ee 'women’s capacity' under "Adoption ” 

Privy Council, on 202 
widower, if can adopt, 204 
caste of the boy for, 245 

different from adopter’s, 245 
present law on, 245 

cause of action from date of adoption, 279-280 
ceremonies, 247 

acceptance in, by Sudra or woman secular, 248, 
acknowledgment, if sufficient, 248 
Agarwalla, in, 249 

c|eeds, iq anticipation, if sufficient, 248 
delegation of function for, 229, 
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ceremonies — {could ) 

delivery, actual, necessary, 24 7, 248 

essentials of, 229 

Dutta Homa, 229, 248, 249 

form of, for Sudras, 248 

giving and taking, 229, 247, 248 

Homa, if necessary, 248, 250 

Sudra, not necessary for, 248 
twice-born, if necessary for, 249, 
widows, if necessary for, 249, 250 
Jains, among, 248-249 
Putreshtl Jag, 245, 249 
religious part, performance of, 25O. 
restriction, if any, 245 
secular part, performance of, 250 
Sudras and women, among, 248, 249 
Upanayana, m invalid adoption, if valid, 281 
Vedic texts, recital of, in, 248 
civil death on, as to legal consequences of, 228, 251-259 
coercion, adoption by, if valid, 221. 
collaterals, right to inherit, when, a 5 i 
compromise of suit, power of adoptive father, 275 
widow, by, before, 269. 
conditions, usual, ,for, 216 

Privy Council, on, 216 

conditional, authority, 209-210 See also 'power* under 'widow' 

"Adoption ” 

gift, 269 

power how exericsed, 216*220 
valid, 209 

consent See , assent, in "Adoption ” 
consideration for gift, makes son KHla t 285 

for gift of son does not vitiate, 285 
for gift whether valid, 230, 269 
construction, strict, of power, 209 
convert, power of gift, of, 229-230 
court-fee in suit for setting aside, 285 
Court of Wards, minor, under, 205 
custom, adoption of orphan valid by, 231 
in old Delhi, 201 

validity of, against Hindu law, in old Delhi, 201. 
dancing girl, by, 294 
Datta Homa, if necessary, 249 
Dattaka now recognised, 200, 

Pafrima distinguished from, 250 
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illatom son-in-law’s position better than, 296. 
In force every where, except Mithila, aoo. 
Kritnma, and, difference between, 292 
Manu’s text 9*1, 188 

Dattaka Chandnka. See Dattaka Chandrika. 

Dattaka Mimansa See Dattaka Mimansa 
Dattrima, and Datt ik’ # difference beiween> 250 
daughter, of, 24, 294-295 
custom, of, 294 
dancing girls, by, 294, 295 
legality of, 204, 295 
daughter’s husband, 243 

daughter's son, 232, 233, 234, 238-239, 240, 241, 244 
assent, of See ’assent’ under "Adoption** 
daughter-in-law, by, in Central Provinces, 313, 
definition of sons, 188, 191-192 
difference between giving and taking in, 227 
discretion, age of, 204 
disqualification of adoptee, age, 245-247 
caste, 245 

only son, 20, 230-2^1 
orphan, 231-232 
prohibited relation, 232-245 
disqualification of adopter, leprosy, 205. 
lunacy, 205 

marriage under Special Marriage Act, 205 
minority, 205, 
ward of court, 205 

widow, See 'widow’ under " Adoption ” 
woman. See * woman ’ under ** Adoption ” 
divesting of estate on, by widow, 376, 378. 
co widow of, when, 276, 277 

when she inherits as mother, 876, 277 
co-parcener, of, 278 
even if property divided, 276. 
rr other, of, 276, 277 

no, after co parceners interest passes to heirs, 278. 

not so when it is before, 278 

office of trusteeship, including, 276. 

Vatan property, when not, 279. 
when person vested assents to, 279 
when vested in others, 27 7, 278, 279. 
widow, of, 278 
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widow’s transferee, of, 279, a8o 
Dayamushyayana. £>c* Dayamushyayana. 
agreement to be proved, 286 
eldest son or one of two sons, of, if restricted, 23a. 
elements In adoption, 280 

investment of the boy with status of son, 280 
patrta pctestas, transfer of, 280 
enumeration of sons, 191-192 
estoppel, against accrual of, 288 
non-accrual of, 288 
personal, 288 

when can be set up, 281, 288 
evidence of, 287-288 

admissibility of, 287 288 
Bahi entries, 287, 288 
Careful consideration of, 287 
ceremony improbable, when, 287, 
circumstances, of, 287, a88 
estoppel Sec Estoppel 
fact of, 287 

former evidence, admissibility of, 287. 
onus See Onus 

statement by widow as to power, if admissible, 287. 
extinction of rights is in projenitor’s property, 35°~ 2 59 
execution, power, incapable of, 213-215 
factum valet, on, 30 , 228, 229 

father, adoptive, compromise suit, on behalf of adopted son, c 
Gotra and Rikhta of, after, 251 
father-in-law, assent of, 213, 222 

father, natural, direction and presence of, sufficient, 229 

fit person to represent as guardian in suit, 259 
incompetency to perform rites of, after, 251 
maintenance grant to, 269 
perform rites of, after, 251 
father's sister’s sons, 240 
if presumed, 227 

estate taken By descent not by devise on, 897 
first cousin, 240 
power to give in, 226, 228 
fiction of, 238 
forms of, 200 

fraud, adoption by, invalid, 231 . 
gift and acceptance necessary in, 227-229 
"* ’ r ~ capacity of, incident of guardianship, 227. 

consideration, for, see Consideration' under "Adoption *' 
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gift— (could) • 

brother’s power, 228 
father’s power, 226. ' 

may be presumed when, 227-228 
mother’s power, 226, 227-228 
of only son, 226, 227-228, 230, 231 
of orphan, 228, 229, 231 
persona designate and, 283. 
power of, delegation of> 229 
Brahma, 229-30 

convert to Mohamedamsm, 229. 
on becoming Brahma, 229-230 
sons, quality of, in, su ‘sons' under "Adoption " 
government’s assent required by ward, 205 
grandfather’s power of, 200-201 
gotra of son, after, 251 

no Homo, necessary when adoptee of same, 249 
son of different, to be taken after agnates, 2J3, 2 J 4 
grounds for questioning, 283 
guardian and next friend, 2159 
half brother, 240. 

Hindu’s desire to be represented by son how far presumed, 215 
Homa, Datta, if necessary, 248-249 
Homa not necessary when adoptee of same gotra, 249 
when parties Sudra, 239, 248 
whether necessary, 239, 248-250 
husband’s assent, if necessary See Husband’s assent 
husband’s, without consent of wife, son not her heir, 204. 
discretion to be carried, 297-208, 
illatom, agreement, necessity of, 295 
proof of, 295 

adoption in Dattaka after affiliation of an, 29G. 
affiliation of son in-law, 295. 

onus of proof, of, 296, 

custom of, among Sudras of the kamina caste, 295. 

exists in some districts of Madras, 295 
meaning of, 276 

noo-co-parcener with Dattaka son living jointly, 295. 
onus pf prpof, of 296 
origin of, 295 
position of, 296 

relationship of, with natural family continues, 296. 
rights of, 296 

Sudras of the kamina caste, among, 295, 
shares equally with begotten son, 296 
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validity of, marriage being after death of adopter, 295. 
illegitimate son and son by, share of, 526 
infant, by, 2O4, 205,1221 St* 'minor* under v Adoption ' 
inheritance, adopted son and real son of daughters, of, 2fl. 
adopted son excludes half-brother^s son, 96 1 * 
as Aurasa unless denied, 260 
from adopter may be given up, 259 

from adoptive father’s wife other than the one joined in, 262. 
from adoptive mother’s relations, 260, 
in natural family ceases on 250-259 
right of, of son from collaterals, 260261. 
impurity does not vitiate, 250 

intention to be represented by son how far presumed, 2I5. 

to prevail in exercise of power, 209 
invalid, adopted son may be again adopted, after, 261 

adoptee’s right to maintenance, in, 281. 
adverse possession, after, 281. 
effect on status, 2&0-281. 
gift persona designates , and, 283 
grounds for declaring, 285 
grounds for questioning validity, 285 
ratification, of, 281-282 
suit to set aside, 283-285 

abatement of, 284-285, 
limitation for, 289-291 
Upanayana ceremony in, not valid 281. 
widow if estopped from alleging, 281 
Jain, customary, among 231 
no restriction of age, among, 247. 
temporal and secular, among, 231 
widow, adoption by, 207. 
joint, of same boy, 231 
joint power, 263. 

judicial proceedings for setting aside, 283-285 
court fee in, 285. 
limitation, hi, 289-291 

kinsmen's assent irt Set ‘assent’ in "Adoption ” 

Kntnma, adoptee inherits estate of adopter only, in, 393. 

retains status m family of birth, 3 93. 
Ceremonies, if necessary, in, 293 

contractual relationship between adopter and adoptee, in, 393, 

Dattaka, and, difference between, 293 

Dattaka-putra, 294 

definition of son, 188, 190, 192. 

elements, of 293 
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Kali age, in, 293 

Karta-putra, knta-putra, and kntnma-putra, 294 
husband and wife may separately adopt in, 292, 293 
Manu, on, 188 

Mithila form of, modern inovation, 292 < 

nature of, 992, 293. 

prevalent in, 292 

prevalent in Mithila and Northern India, 200, 292, 293 
real, adoption in N India, 293 
recognised, 200 

relationship of parties, m, 292, 293 
religious ceremonies unnecessary, in, 293 
restrictions, in, 293, 

separate adoption by husband and wife, in, 292, 293 
similar to Dattaka as legards incidents, 293 
law of, simple, 194 
leper s power of, 205 

limit of time 5 ^*time limit* under "Adoption”, 
limit to exercise power by widow, 216-220 
limitation for declaring invalidity of, 239-291. 
lunatic, by, 205 

maintenance grant, to natural father if objectionable, 269 
of adoptee on, being invalid, 281 
majority, age of, 204 

male j , who may adopt, sec 'capacity of mates* under "Adoption ” 
married boy, of, if valid, 247 
Marwari, married, if|can be adopted, 247 
widow, by, 207 

minor, age of discretion, of, 204 
by, religious ground, in, 204 
may adopt, 204 
may give authority, 204, 912 
under Court of Wards, in Bengal, 205 

similar in C P , Madras, Punjab, U P, 205 
widow, adoption by, 221 

effect of, to be explained, 22i 
when can adopt, 221 

Moksha, man desiring, cannot adopt, 200 
more sons than one, of, 203. 

mother, adopting, succeeds preferentially to her co-wives, 26 * 
can adopt, when, 215 

cannot give m, without assent of living husband, 226. 
suit, by, for setting aside invalid, 284-285. 

abatement of, on her death, 284-285, 
who, when adopter adopts alone or joined by all wives/ 261-262 
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who, when adopter has many wives, 261. 
who, when adoption without her assent, 210, 263*264 
who, when bachelor or widower adopts, 263 
mother’s power in making gift of son, 226, 227, 228. 
mother’s sister’s son, prohibited, 232, 2J3, 234, 241 
Nanda Pandita, on, 194, 232-233, 263. 
discussions on, 233-240, 24.1, 264* 
lawyer, if, 240, 
not followed where, 240 241 
Allahabad, 240-241. 

Bombay before, 1879, 240 
Madras, 240 

Mithila as to krittlma form, 240 
N W Provinces, 240 
Punjab, 240. 

Privy Council, on, 242 
prohibited relation, on, 232, 241 
usages contrary to, 241. 
number of subsidiary sons, 192 
objects of, 200 

ancestor worship or rot, 193 
only son, 20, 226, 227-228, 2jo, 231 
factum valet on, of, 20 

onus of invalidating circumstances on disputant, 28a. 
on him who alleges adoption invalid, 286, 287 

contrary view, 287 

on him, who alleges want of I/cma , 28 6 
on person alleging want of authority, 2 85 
oh person alleging, when denied by adopter, 286 
on person setting up, 285-286 

on person setting up, Dayamushyayana form, 286 
on person setting ip, sound mind, when, 2^6 
on whom, when adopter delirious, 286. 
shifted when, 286 

orally or in writing, given authority to, 213 

origin of, 193 

orphan, 228, 229, 231, 232 

adoptive fathei's power of questioning validity, 231 
estoppel, in questioning validity, 231. 
factum valet, if applies, 228, 239, 231 
validity, of, 231 

custom, by, 231 
Dhusars, among, 231 
Jains, among, 231 
Jats, among, 231 
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onus of proof ot custom, 23a 
plurality of, favoured by texts, 188-189, 203 . 
not permitted now, 203 

pollution by birth and death does not vitiate, 250 
power, of appointment, by widow, m exercise of, 715. 
exercisable when not extinguished, 214, 215 
revival of, when estate vests m mother after son’s widow, 215 
but held invalid, 218 

widow, of See 'widow* under “Adoption ’ 
presumption, of assent for, 225, 227 

when arises, 215, 222, 286 
does not arise, 215 

prohibition, of, agnate’s daughter’s son, 241. 
brother, 232, 241 

step brother, 243 
case-law on, 240241 
certain relations, 232, 241 

daughter’s sister’s and mother’s sister’s son, 232, 240 

Nanda Pandita, on See 'Nanda Pandita’ under '‘Adoption” 

no longer important, 240 

not observed everywhere, 240-241 

only directory, 240 

refusal by husband is not, 225 

Sakala, on See Sakai 1 

Saunaka, on See Saunaka 

Sutherland, on Ste ‘Sutherland’ under "Adoption” 
uncle, 232, 241 

whether any such rule binding, 233 

who are not prohibited, brother, according to Bombay H C , 243-244 
brother's daughter's son, 214 
brother’s son, 232 
daughter’s husband, 243 
father's first cousin, 240 
father’s sister’s son, 240 
half brother, 240 
wife’s brother, 243 

prohibited relations See 'prohibition’ under "Adoption ’’ 
protection of adopted son, if needed, 273-274 
contract, if, implied, for, 274 
Putreshte jag if essential in, 249. 

Put rtf a Putra See Putrika Putra 
ratification of invalid, 281-282 
relation by, member of joint family, 328 
on, arises in adoptive family, 250 
registration, authority if required, 2 t$ 
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authority if invalid as Will requires, 213. 
remarriage of widow, extinguishes her power of, 230 . 

* ^ if extinguishes her power of gift, 227, 

widow if can give in, after, 237 
reversioner, suit by, abatement of, 284-285 
for setting aside invalid, 284-285 
retrospective eflfeot on continuing the line, 260 
right as against adopter, 273 

in ancestral and self-acquired property of adopter, 364*305 
of son by, 259-261 See 'status’, below 
Riktha of son after, 251, 2 2. 
rules, of, Vasistha, 187 

other, recommendatary, 206, 207, 232 
aagotra, of, 233, 234 
samanodaka, of, 232 
same boy, by two persons of, 231 
sapinda, assent of See ‘assent*, under "Adoption.** 
sapinda, of, 232, 233 
share of adopted son, 269-277 

after born (aurasa,) son, and, 269-270, 
calculation of, 271 
conflicting rulings on, 270 

texts on, 269-270 

Dattaka Chandnka, on, 269, 271.273. 

Devala, on, 270 
illegitimate son, and of, 526 
partition, in, 271 
Sudras, amongst, 271-373, 

Vasistha, on, 270. 

Vnddha-gautama, on, 269, 270 
simultaneous, allowed by, Hindu law, 303 
held invalid, 203 

sister’s son,of, by Andhra Brahmans, 244 

by Bora Brahmans, 240 
by Jats, 244 

by Kashmiri Brahmans, 244 
by Khatris of Amritasar, 245 
by Leva Patidars of Guzrat, 243 
by M ah arastra Brahmans, 244 
by Sudra, 232, 233, 234, 241, 243. 244 
by twice-born, 232-234, 239 
in Madras, 244 

Special Marriage Act, not allowed by, 205 
spiritual benefit, and law of, 193, 202 

invoked for discouraging subsidiary sons, 193 
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son, adopted, compromise by adoptive father, if binding on. aflf. 
cannot question, what, 374*275 
eldest, of, 232. 
existence of, a bar to, 202, 

of a disqualified, no bar to, 20ar203, 
of a non*Hindu, whethei'bar to, 202-293. 
of, if bar to, grants reverting to the estate# 955.-9S0* 
in embryo, no bar to, 202 
necessity for. See '‘Son s,” 
one of, two, 232 
only, of, 226 227-228,1230, *31. 
orphan, of, 228, 229, 231, 232 
status, after, 250, 260* 

gotra, nktha and pinda, determined by, 252. 
gotra, riktha, of whom 251. 4 

Cal H C , on, 255 

observations on, 255-258 
cannot be renounced, 259 

inheritance in the adoptive family, 259, 260-361. 
in natural family of son, by, 250, 2,51, 

Mad H C., on, 254 
Manu, on, 252 

commentators 00,253. 
translation of, 253 
of son acquired on, 259-261 
of son in natural family, 250, 251 
of son on invalid, 280-281. 

P. C on, 254 

contrary view, 255. 

pre-existing rights, explanation of early view, 297-313. 
principle of, 260. 

Punjab custom, 258. 

Tagore Lectutes, on, 252. 
step brother, 243 

succession opens at the time of adoption,, 252 
Sudra, Aetna if necessary in, by, 239 

daughter’s son, sister’s son, mother’s.sister’s son, of, 233-238 
who is, 235-239. 

suit, to set aside, by deceased reversioner may be continued by next, 284-285 
to set aside, by mother, if abates on her death, 284-285 
to set aside, by widow abates on her death 284-285 
to set aside, invalid, 283-285 
abatement of, 284-2$$ 
court fee, for, 285 
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limitation, for, 289-291. 

Sutherland, on, 233 

taken in, who tnay be, 230. 

only son. 226, -227-228, 230 
if invalid, 230-231 
ferph'an, 228, 229 
text** original, on, 187-190. 
time-limit for, 216, 220 
theory of, 233, 261. 
two persons, of same boy by, 231 
uncle, 232, 241 

validity of, challenge of, 283-285 
asisthag of, 187,-206-207, * 

Vatan property in male member not divested on, 279 
who may give in, 226-229.. 

father and mother, 226 
mother, when, 226. 

whether a pervert to Islatn may, give {0,229. 
who may adopt See 'capacity 1 undel ^'Adoption.” 
who may be given and taken, in, 230-232 
widow, agreement, not to adopt by, void, 21 1. 

alienation by, if can be challenged by adopted son, 379-280 
Anumati*-patra, power to adopt by, 213*. 

if to be registered,^ 13*. 
who can present for registration, 213 
assent to, presumed in absence of prohibition, 225, 227 
authority if severally given, when, can by notice to co-widows, 21 1 
bound to adopt, if, air 
boy, specified if to be adopted by, 209, 210 

can give only son to husband's brother for, in Dkyamusftayana, 292 
cannot adopt after remarriage, 220 

her deceased first husband's Tson, 221 
second when one authorised, 209 

except when first dies or is refused, 209. 
or when lirriitation placed, 209-210 
when, 2 13-214 

when estate vests in others, 213-221 
when husband’s adopted son is alive, 221. 
when property £iven away by husband, 207 
cannot give in, after remarnge, 227 

except when authorised, 227. 
when, 227. 

compromise, by, before, 269. 
consent of majority, with, can, en. 
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widow — (cotiid ) 

consent of persons nominated when cannot be procured, cannot, 21 1 
divested, on, before, 276, 278 

by her own, when heir to son or son’s son, 277. 
under husband’s power, 276*561, 749 
estopped, if from disputing validity of, 281 

father-in-law’s consent, if necessary, when directed by husband, 
212 213 

father-in-law’s will cannot control right to, 209. 
husband's agent as, not m her own right, 2^8 
"husband's assent* different Views on, 206-207 
* in Bena’res, 20C 

* « in Bengal, 206 

in Bombayi 206, 207, 
in Madras 206-207 
in Mithila 206 
m Mysore 206-207 
• in Punjab 207 

necessary, if 206, 
presumed, if 206, 

husband s authority or kinsman’s assent, without, can, 22 6 
husband's brother’s only son, can, as Dayabhag^i, 292 
husbaod’s kmsmart s assent, when necessary, 206, 221-225 
direct ois, 208-210 
infant, by, 221 

must be informed effects of, 221* 

Jain, may, without husband’s or kinsmen’s assent, 207 
joint power, on death of one, 21 r. 

with another if invalid, 21 1, 212 
Junior, cannot, without seeking senior’s consent, 210, 21 1 
rfght to, when authority given separately, 2 it 
kinsmen’s assent with or without power of to, 20& 
limit to exercise of power to, 209-2x0, 211 
lunatic, by, if vaiid, 209 

Marwaris of Bikanir without assent of husband’s relation, 207 
minor, if can adopt, 221 
of 12 cannot, 2Ti 1 
of 15 can, 221 

of immature understanding, cannot, 221. 
not bound to adopt, 2if 
power, how given, 2r3, 

how revives, 214, 215 

if to Be stamped and registered, when in writing, 213 
incapable of execution, 213-214 
may be ignored, 211 
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may be restricted, 212 
of construction, 205-210 

of, if extinguished, when estatelvests m others, 213-215. 
of, if revives, when estate reverts to her, 214-215 
Privy Council on, ai2-2l3« 
pregnancy, in adultery extinguishes, 220 
when ceases, 213, 214-215 
when estate vests m others, 213-215, 225 
when not specifically limited, can, more than once, 2 CQ* 2 tO, 
With permission of another, if ceases on death, 212-213. 
Privy Council on power after son’s death> 213. 

on power with permission of other*, 212-213 
refusal to, though enjoined does not affect right to estate 

inherited, 21 1. 

re-marriage of if extinguishes power of, 2&0 

if extingiushes power to give in, 227. 
restriction, of, 205-2x0. 

c^ioicie ot boy, 209 
tight of, to, 205-208 

to estate not affected by omission or refusal to adept, 2tl 
right to, if revives, after son’s death, 216 

after son’s wife’s, daughter’s death, 220. 

Privy Council, on, 216 

observations on, 216-218, 22o 
view followed, by Bombay, 
Calcutta and Madras High 
Courts, 218-219 
when estate vests in her, 214 
when estate vests in others, £13-2x4 
when son dies a widower, 2 tg. 

Will, by, 2hg 

SapL"da Gotraja when succeeding to the estate of, cannot, 207 
second son when son adopted dies, 209-210. 
senior, has right to though separated from husband, 210 
needs no assent of the junior to, 210. 
preferential nght of, 210 
preferential right of, except when, 210, an. 
son, predeceased, of, his mother if digested, 278. 
specified, other than, cannot, 209, 210 
specified when dead or refused by his parents, 209, 210. 
subsquent, by widow of deceased coparcener, 278. 

Sudra unchaste, can in Bombay, aaoraai. 
unauthorised alienation, by, before, 279 
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Adoption— (contd), 

wife, joint power to, and others, 211-212. 

power of, can be delegated only, to, 208, 
without assent of, not mother of such son, 2 04. 
such son cannot inherit her, 204. 
wife's brother, 243. 

Will, adoptee’s right to question, if any, 275 
depriving the adopted son, 274 
substitute for, 1022 see "Will ” 
though invalid, as yet a valid authority, 213 
but requires registration, 213. 
widow’s right of, 209 
wives, authority to, 2io 
woman, capacity of, 205-205. 

modern view of, 208-209 
to accept, 205-205, 227 
to make gift of son, 227 
commentators on right of, 205-206 
right of, nature of, 205-206 
Vasistha on, 205-203 
works on, 195 200 
Yama on, 239 

Adrishta— 

doctrine of, 630, 852. 

Advancement— 

Benami purchase, if, 829 

principle of, if applies to Hindu law, 828 

Adverse Possession- 

adopted son by, and against, Adoption. 

co-sharer against, 489-490, G0;<08. 

co-tenant against, 607 

endowment against, 903 

exclusion, and, 489*490, 540-541, 608 

evidence of, 541, 607-608. 

impartible as to be for nature of, 970 

joint family member by, 373 374 

minor member of family, against, 489 

knowledge necessary in, 541, 60S. 

non-participation of profits, if, 541,608 

ouns, foreign, 541,, 608 

ouster, by, 489-490, 540-541, 607, 608. 

refusal to partition if inclusion, 489. 

reversioner, against, 78$, 819. 

trustee against, 903 

separate residence if, 489, 608. 

what constitutes, 489*490, S 4 h £08. 
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Adverse Possession — ( cmtd ) 

widow, against, 785 

Abadkar, right and acquisition of, by, 787 
maintenance grant to, and, 788 
prescirption, right acquired by, 788 
property acquired by, by, if stridhana, 787 
re-married and, 787 
Afflmity— 

marriage prohibited on ground of, 135 

After-born son- 

disqualified person, of, does not divest the vested heir, 676 

disqualified son, of, if entitled to grandfather’s undivided interest, 677, 678. 

vested heir not divested by a, 676 

Agastya— 

merit of founding temples, almshouses &c , on, 848 

Age- 

adoption, for, see Adoption 
Dayabhaga, of, 38 39 
marriage, for, see Marriage 

Agnates— 

anceint law, in, position of, 633 
cognates, preference to, 634 

„ „ of same degree, 634 

later jurisprudence, in, position of, 633, 634 
Mahomedan jurisprudence, in, 634 
position of, in ancient law, 633 

in later jurisprudence, 633. 
preference of, to cognates, 633. 

Roman jurisprudence on, 633-634 
Twelve Tables, in, 633 * 7 

Agnipumna— 

removal of images, on, 846 
Agreement — See Assent, Compromise, Consent 

annuity, payment of, for, for gift of son in adoption invalid, 230. 
ante-adoption See Adoption, 

compromise by widow, 269 
conditions in, if valid, 265 
curtailing adoptive’s rights, 265, 268 
family settlement if, 267-268 

for payment of annuity for gift of son*in adoption invalid, 

1 2iJO 

maintenance of natua! father, for, 259, 
postponingjadoptee's rights, 268*369 

ratification of, 265 ' 

reservation of apopteeVrights, 268 

reserving interest for charities not binding, 268 
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Agreement — {cpntd > 

reserving rights for adopting widow when valid# 364-266, 

267. 

views of different Courts, 265-268 
void, 31 r 

ante-nuptial, restricting. removal of wife from her paternal abode, 172 

concubine, with, to maintain as wife invalid, 172. 

co-parceners, by, not to partition,. 501 

family arrangement See Family Arrangement 

family settlement See Family Arrangement 

husband, by, never to remove wife from her paternal abode invalid, 172 
Impartible estate, origin of, by, 932, 

lease, for, by some members of Mit. family not specifically enforceable, 417. 
maintaining as wife, for, woman not lawfully wedded invalid, 172, 
marriage brokerage, 177 

no implied, in adoption against adopter depriving adoptee by Will, 274. 

partition by, of widow's estate by co-widows, 751 

partition, not to, joint family property, 501, 

post-adoption, held invalid, 265, 

reversioner, how far bound by, of widow, 783 

sale, for, by manager (Mit ) when not specifically enforceable, 415 

sebayet« # by, may worship by turns among co-sebayets, 892 

separate enjoyment, for, will support alienation of co-parcenery interest, 

418 

widow bj, how far binds reversioner, 745, 783-784 

not to exercise power to adopt is void, 21 1 
with reversioner cannot enlarge life-estate, 793. 
widow, property received by, b) , 744 
widow’s estate, partition of, by co-widows, by, 751. 

Alienation— 

administrator, by, 986. 

adopted son’s right to challenge, by widow, 279-280. 
affectionate gift, 422 

agents, by, 986. « 

assent of some member to, by manager evidence of necessity, 4U- 413. 

attestation, no proof of necessity, 413 1 

Bengal rule of, by co-parcener, 416-416, 591, 981, ro 32 t 

birth of male issue, before, 41 1 

Bombay rule of, by co-parcener, 415-416, 982 1038 

capacity for, 978-979 

Central Provinces rule of, by co-parcener, 415-416 
challenge, who can, 426-427, 455, 893 
consent, adult members to, by manager, 384, 412. 
co-sharer of, in, 415 
evidence of necessity, 412-413 
but father cannot give consent for minor son, 415. 
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Alienation— (contd ) 


implied, when, 412. 

reversioners of, Sot, 803-865. 
what amounts, to, 805. 

consideration for, should be proportionate' to necessity, 395, 4M. 

slight in excess does not vetiate, 3 96. 
co-parcener not divested of his status after, 422 
by, 414-418 

co-widow, by, of her undivided interest, 752, 983. 

Daya , and M*t , joint family property, of, distinguished, 4 * 4 » 98*. 
Dayabhaga co-parcener, by, 981, 1022, 
doctrine, 415. 

debts, for paying husband's 759 
development of law relating to, 9 7 S~ 9 ? 6 . 

distribution of consideration over whole property of partly valid 1 , 43 )T 
nragamana ceremony, expenses, for, 391, 763 
English and Hindu idea of, difference between, 78. 
equitable relief to alienee on setting aside, 439. 
executors, by, 983 . 

father, by, 38&-36T, 41 2*4131 433 , 593-600, 980 

father's affectionate gift, 422. 

female heirs, by, 75 < 5 - 7 S 9 , 759 ~ 7 < 5 S» 9»r, 983. 

G P Notes, of, 876-877, 998 
gift See Gift 

gowH* ceremony, to meet* 39t, 753- 
grandfather, by, 41 1, 455 
grand-son, challange by, 455 

necessity, for want of, 455. 
onus on whom, 455 
growth of law relating to, 975*976' 
guardians, by, 396. 

holder of impartible estate, by, affects life-interest, 945 
impartible estate, of, 941, 944, 945 
incompetency of, 979. 
infant's estate, of, by manager, 984 

invalid, can be contested by subsequent valid purchaser, 423 

involuntary sale, by, 418, 419 

Karta , by See manager 

lease, permanent, by widow, 757 

legal necessities, for, by manager, 38a, 385, 385-396. 

by member, 412, 414-426. 
by widow, 739-763. 

Madras rule of, by co-parcener, 415-416, 9 ® 2 » 1036 
maintenance grant, of, 960, 1002 
of widow, for, 763. 
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Alienation— {contd ) 

manager, 377^378, 380-381, 38a 3©8» 887-890, 97 6, 
authority for, 4*3 

authority, without, effect of, 397-398 
necessity for, 385 396 

„ excess of, 395 * 396 . 
not binding unless benefit proved, 382, 439, 
of infant’s estate, by, 984 
of Joint family, by, 382-385, 3 8 5 * 396 t 976 . 
of Mutt or temple, by, 887-890 
marriage expenses, to meet, 162, 763 

Mit and Daya joint family property, of, distinguished, 4r4, 981-982, 

Mit co-parcener, by, for family purpose, 982 
Mit family property of, 412, 898, 982 
affectionate gift when valid, 422. 

ante-alienation rule followed in Bengal and N f W*P, Bahar and Orissa, 
416-418. 

rule how far followed in different provinces, 415-418. 
rule In Bom , C P , and Mad , 415-416. 
rule modified by equity, 1038. 
before birth of male issue, 41 1 
compulsory sale before borrower’s death, 419 
Dayabhaga and Mit law different, 414 
debtor’s death before sale, effect of, 419. 
devise of undivided interest, 424-426- 
equity favours alinenee when, set aside, 428, 429-430 
father’s power of, 380-381, 413 
gift of undivided interest, 422 424 Sit a/s t Gift 

junior member’s right of, 377 

legal necessity tor, 377, 385-393 Set Legal necessity 
male members alone can effect, 412 

manager can make with consent of adult members, 384. St* Manager. 

when other members majors, 384-385 

when other members minors, 383-384, 

setting aside of, 426-430 

transferee’s remedy when set aside, 428-430 

undivided co-parcenery interest of, 414 

interest, gift of, 422-424 See a/sa Gift, 
vendor co-parcener, position of, 422 
Will by, 424-426. Set Will. 

Mit father by, before birth of male issue, 41 1. 

by, for antecedent lawful debts, 413, 434-442, 443-447. 
by of ancestral movables, 366-367, 980. 
by, when binding on after born sons, 411. 
by, when can be disputed, 411 426. 


H, L— 139 
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Alienation — (eontd ) 

Mit law of, by co-parcener in Bom and Mad , 415, 416, 42?, 98 2 , 1038 
in Bengal B &O , N W P., Oudh and Punjab 416-418, 433 
in C P and Berar 415, 416 
Mit. manager by, for speculation, 378, 

Mohunt by, 39G, 887, 888 See Mohunt 
money, 396-3 97, 427 430 

whether can be followed, 396-397 427 “ 43 °. 
mortgage and sale, difference as to necessity, 765 

of share with consent of co-parcener valid, 415 
movables of, 366 367, 980-981 
mund'in ceremony to met expenses, for, 391 
necessities, legal, for See legal necessity, 
non-owner, by, 983 

requisites of, 984 
original texts 0^971-974 

part consideration for necessity for alienation if binding, 427, 428 
partition, necessity of, for, 418. 419 
partners, by, 986. 

pilgrimage*to Gaya, to meet expenses of, 761 
presumptions, in, 413 

previous, if invalid can be contested by subsquent valid purchaser, 426 
Punjab, rule of, by co-parcener, 417 

purchase of land for family by Mit manager, for, 383-389, 392 
purchaser’s right on, of undivided share and in partition 420-421. 
purdanashin lady, by, 985 
ratificat on by reversioner, 803 

sons when validates, 412 
subsequently born sons, 41 1, 412 
succeeding sebayet, 887 
recital in deed of, 483*483 769 
reversioner, by consent of, 801-809 
female, 805 

one how far binds other, 803 
presumptive, 803, 804, 

rule against, of undivided co-parcenery, interest, 416-418, 981, 1022, 1037 
Sebayet, by, 396, 887, 890-892, 983 See Sebayet 
office, of, 893 
rights, of, 890 892, 983, 
separate property, of, 411 

setting aside, different rules in different provinces as to, 427. 
setting ^side of, by adopted son made by widow, 279 280 
by co-parcener, 420 
by co-sebayet, 894. 
by reversioner, 765, 766 
by widow, 809 
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Alienation — {centd ) 
setting aside — \contd ) 

extent of, 427 

different views, on, 427 
limitation of suits for, 485 See Limitation, 
remedies, on, 396-397. 41°. 428-430 
Smnti texts prohibit, of land, 314, 975 
step grand-mother, by, 411 
texts on, 314 

trustee, by, 88 r, 887, 888-893* 
turn of worship of See Sebayet 
unauthorised, before adoption, 279-280 
undivided co-parcenery interest, of, 417-418, 981-982, 1037 
where void, 417-418, 982 
undivided share, of, right of purchaser, 420-421 
UnitediProvinces, rule of, by co-parcener, 417, 418 
what can be challenged, 41 1 
who can challenge, 423-427 453 
widow, by, 392, 75C-765, 983 S e- a/so Wido r 
as Administratrix with leave, 774 
consent of reversioner, 801-809 
court’s leave, with, 774 
exequnl rite<if husband etc , 760 
husband's debts, payment of, for, 755-756, 759*760, 
lawful expenses, for, 742 
lease, permanent, 757 
life estate, of valid, 758 
litigation, costs of, for, 764-765 
maintenance, for, 708, 757, 763 

marriage of husband's daughter, sister 4 c , for, 763-764 
movables, of, in Bombay, 980-981 
in Mtthila, 980 
in other schools, 981. 
pilgrimage, for 76t 
preservation of estate, for, 764. 

not to improve, 757. 
proportionate to necessity, 765-766 
purchaser if entitled to compensation, 815 
puchaser’s duty on, 766-769 
ratification by, 774 

religious and charitable purpose, for 757, 761-763 
reversioner only, can be questioned by, 773 

suit by, for setting aside, 780, 78;, 809 
suit by, for setting aside binds others, 816 

intention r f, to avoid, expressed, by, 774 \ 
to, 801 

when binding on, 774, 807, 808 
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Alienation — (canid). 
widow — (conid ) 

reversioner’s consent* with, 801-809 
spiritual benefit of husband, for, 684, 761 
suit by reversioner on See ‘reversioner 1 above 
surrender, by, 793*801. 

challenging, by, after, but when she alive, 796*797* 
trade for, 768 

voidable, not void, 758. 773, 819 
when can be challenged by, adopted son, 279-280 
Widow’s power of, cannot be challenged, if with court’s leave, 774 
of movables by will, if any, 980-981 
Will, by, of undivided co-parcenery interest invalid, 424, 982, 1037 

joint execution of, by brothers evidence of family arrangement, 1037 
widow, by, 980-981, 1037 , , 

woman, by, 1037. 

woman, by, 756*757# 983, 984, 985, i<>37 

Ambastbas— 

who are, 150. , 

Ancestor worship - 

adoption not based on, 193 
worshippers benefitted by, 629 
accretions to, 34C. , 

Ancestral Property— 

antecedent debt when binds, 434-442 
bequest of self-acquifed property, if, 345 fc 346 
brothers, purchase by, if, 346. 

character of father’s and son’s interests in, 365-370, 379. 
collateral’s estate, if, 322 

co-parcener's share in gift by ancestor is, 344 

obtained on partition on is, 344 
under will of ancestor, if, 344 
courts of justice on father’s power over, 345*346, 594, 597 
definition of* 343 

dwelling house, addition to, and subsequent acquisitions to, if, 34 2. 
father's bequest if, 345*346. i 
father's interest m, 365-366 

illegitimate son’s property for maintenance, not, 344. 
lost and recovered 347. 

maternal, grand father’s property, if, 321, 343, 344, 
meaning of, 321, 347 
presumption of, J44 
recovery of, after loss, 347* 

Sanskrit word, for ancestral, 347 
self-acquired, and difference between, 337, 345-346. 
share of, 344. 
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Ancestral Property — (can/d) 

son's interest in, 365, 366 
trading business, 346 

Ancestral Property under Dayabbaga— 

alienation of, not to prejudice maintenance, 596 

father, rights of in, 592-598, 683-684. , 

father's absolute right to, criticised, 599-600., 

inalienable except for support of family, 703 

judicial decision on father’s rights m, 597-598 

legal theory in conflict with practice regarding, 598-599, Got, 

maintenance charge of, on, 683 

partition of, cannot be claimed by son against father, 592, 600, C83, 

rights of father and son in, 592, 593, 598-599 

son adding to, acquires no right against father, 603 

son cannot claim against father partition of, 592, 600, C8j 

Sudder Dewany Adawlut on father’s rights in, 597-598 

testamentary power of father in, 1038-1039 

Ancient law- 

revenue, collection of, 932-933 

Anonymous Texts— 

Conflict between Siuti and Smriti, on, 7 
daughter's right to gifts to son-in-law, on/ 711 
endowment for education, on (cited by Hemadri), 850 
father’s duty towards son, on, (quoted in Mit,), 682 
gift to son-in-law, on, (quoted in Daya ), 711. 
images of deity, on, 844 

manifestation of God in images, on, (cited by Raghu), 844 
marriage, on, 119 

non-recital of sacred texts by women and Sudras, on, 249 

religious duty, on, 580 

usages contrary to texts, on, 6 

worship of maternal with paternal ancestor, on, 86. 

Anumati-F atra— 

adoption, for, to be on stamped paper and registered, 213. 
who can present for registration, 213 
Will, resembles when, 1022 
Anvadheyaka — See Stndhan 

gift by husband after marriage is, 718*719 

meaning ,of, 718. 

succession to, in Bengal, 836 

Apastambha— 

Co-ownership of husband and wife, on, 316, 318 
exclusion from inheritance, cause of, on, 655 
ApaVTddtaa— See Sons. 

definition of, 188, 192 
Apostacy — See Conversion 

Act XXI of, 1850, effect of, on, 659 
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Apostacy — ) 

effect of, 65-67 

joint family, severance from, effected by, 336. 
marital obligations of wife not dissolved by, 172 
marriage not dissolved by, 661. 
reconversion, right of, after, 67 
severance from joint family, effected by, 336 
Appointed Daughter’s son— See Putnka Putra 
Appointme at — 

power of, 208, 277, 1038, 1042 

power of adoption is a kind of, 277 

Arbitration — 

reference to, by manager binds tne family, 389, 478-479. 

by some member does not bind family, 478-479 
Arrangement — See Compromise 
family See Family arrangement, 20 
family, by Mitakshara father, 479 480, 

Arrears of Maintenance- 

court’s discretion in claims for 709 
grounds of refusal of, 709 
marriage, an approved form of, 1 23 
Arsha— See Marriage 
Aryavarta— 

Manu, text of, on, 5 
Vasishtha, text of, on, 6 

Ascetic— 

merely a life-tenant, 912 
succession to property of, 851 

trust cannot be altered by act of, 912 

Asceticism— 

kali age, in, 843-844. 

Ashtavinsati Tattva (or Smriti Tattva) — 

commentary by Raghunandana Bhattacharya, 37, 619 

contains twenty-eight books, 38, 620 

deals mainly with ritual, 38 

dispute as to time of authorship, 38 

respected authority in Bengal, 38 

Ashvalayana— 

Consummation of marriage, on, 117 
Assent — 'See Consent, Agreement 
adoption, for See Adoption 

alienation with, of co-parcener of joint family, if valid, 414, 417 

of co-parcerier of joint family, if valid in Bengal, 415. 
father’s, in adoption when presumed, 227 

in gift of only sor^ if presumed, 227-228 
husband’s, if necessary for adoption, 206-207 
for adoption when presumed, 225 
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Assent— (contd ) 

kinsman, of, in adoption, 205, 207, ao8, 221 235. 
rules of, for adoption in different provinces, 205-207 
sapinda, of, in adoption, 282 
subsequent, if can validate invalid adoption, 281 
As lira— See Marriage 

marriage, disapproved form of, 124 
meaning of, 134 
Atharvan Veda— 12 
Atri- 

adoption, on, 188-189 

text of, on discharge of debt to ancestors and adoption, 188-189. 

Attachment- 

before judgment if defeats survivorship, 419, 
creditor’s rights, 431 

if affected on dbtor’s death before, 431. 
debtor’s death before, if affects, 431. 
decretal debt of co-parcener, of, 431 
effect of, of undivided interest, 431 

makes decretal debt charge on debtor's undivided interest, 43a 
undivided co-parcenery interest, of, 419 
Aurasa— See Sons 

real legitimate son, is, 187 188 
text on, 187-188 

Austin's Theory of Customary Law— See Customary Law, 26. 
Authority— 

adoption, for, 207-210 See 'authority' under "Adoption’’ 
Avyavahanka— 
debt of, 444, 457*459 
Ayautuka— See Stridhan 
succession to, 837. 

Babuana— 

grants, nature of, 933 

Bachelor— 

capacity of, to adopt, 204 See Adoption. 

Bajasaneyaka - 

text of, on marriageable degrees, 117 

Bandtau— 

Afma-bandhu, 572, 573, 576 
Bhinnagotra Sapinda, and, 99, 102-104,570, 
case-law on, 372-373, 375*576 
classifiction of, 572 
competition between, 575 
daughter's daughter's son is, 573, 
daughter's son’s son is, 573 
Dayabhaga, undet, 615 
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Bandhu— (could ) 

degree, of same, father’s side preferred to female., 574 . S 7 « 
enumeration of, in Mit not exhaustive, 57a S 73 . 
father's daughter's son is, $72, 61$ 
half sister's son $73. 

maternal grandfather's great-grandson is, 57J, 
maternal uncle , $72 
m other's sister's son, 573 
sister, $73 
sister's son, $72 

sister’s son’s daughter’s son, 573 
sister’s son’s son, 573, 
female heirs, in Madras, certain, are, 578, 

Full Bench, obiter dictum of, on, 105-106 
discussions on, 106-114, 

grandfather’s, daughter’s son Is, (Daya ), 615 
sister’s grandson, 573 

great grandfather's daughter’s son is, (Daya ) 615 
son’s daughter’s son 573 
maternal uncle is, 572. 
maternal uncle’s son, 573 
Matri bandhu, 57a, 57 5 . 
meaning of, 99, 105-106, 569, 57°. 6*3 
mother’s brother’s son, 572 

maternal uncle’s grandson is, 573 
sister’s son, 572, 

order of succession, among, S74-576, Cl 5 

not exhaustively laid down, 57 2 ’573 
paternal uncle’s daughter’s son is, 573 
Pitn bandhu, 572, 576. 
postponed to agnates, 569 

precedence, if, amongst, of the same class, 574 
Privy Council on, 105-114, 576 

prohibited degrees for marriage if, for inheritance, 103 104, 105 114,569, 570 
Sapinda, and, 105, 569-572. 
sister’s daughter’s son is, 10c, 573 

daughter’s son’s son is not, 105, 573 
son is, 572, 615 
son’s son is, 573 

succession, order of, among, 574-576, 615 
text on, 553 

who are, 99, 104, 105, 553, 569-570, 578 

Baudhay&na- 

exclusion of females from inheritance, on, 655, 713, 
maiden’s heirs, on, 821, 829 
recpnsecration of images, no, 845 
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B&udhayana-(Y<?^ } 

•akulyas, orji 80 
sapindas, on, 80 
succession, on, 80. 

woman's right of inheritance, if any, 7i3» 

Benami— 

purchase in name of, woman, if, 550, 784 
in name of wife, if, 829 

Benares School— (or Northern School; 

adoption by widow in 205-207 
alienation by co-parcener in, 416-417 
commentaries respected in, 56-57, 

Mitakshara regarded as commentary on divine law tn, 737-738 
re-union m, 583, 586 
where prevails, 56 

woman's right in property inherited from males, on, 733 

Bengal School— (or Day&bhaga or Oaunya School ) 

adoption by widow in, 206 
commentary j respected in, 56 

doctrine of, on woman's inheritance extended to Mit , 755, 743, 
joint female heir* under, t ike as tenants-in-common, 749 
mother's share on partition not Stndhan under, 739 
Stndhan inherited by woman, 736 

Stndhan property and property inherited from male, on, 733, 
where prevails, 56 
Be<Hieafc— Sec also Will 

deity not in existence, to, void, 867, 868 
executor, to, when not enforceable, 1041. 
executory devise, by, 1049 

Mit co parcener, by, of undivided interest, 424, 1037 
Mat father, by, to widow inoperative against son, 424 
trustee, to, for benefit of others valid, 1041 

worship of deity to be consecrated valid, 858 
undivided co-parcenery interest, of, invalid (Mit 424, 1037. ' 
widow in Bombay, by, of movables inoperative, 980-981. 
Betrothal — See Marriage 

contracts of, not specially enforceable, l 65 . 
damages for breach of, contract of, 166-167 

Bbagabat Oita- 

four classes, creation of, 145 

qualities of, 145, 146 

Bhagbat Purana— 

caste, qualifications of, 146-147 


H, L. 140. 
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Bhagabati Purana— 

construction and dedication of Mutts, on, 848, 

Bhagalekha or Bibhagpatra - 

evidence of partition, is, 543 

Bhavisya Purana - 

Kayasthas, origin of, on, 151 

Blindness- 

exclusion from inheritance* for, must be congenital, 674 Sec Exclusion from 
Inheritance 
onus, 674 

Bombay— 

adoption by widow in, 207 
rllenation by co-parcener m, 415 
commentaries respected in, 57 

daughter inherits from father as Stridhan in 562, 735 

MitVila rule of woman's right m inherited property followel in 734 

School, See Bombay School 

widow inheriting as Gotraja Sapinda takes absolutely in, 735 
widow’s power of alienation of moveable in, 980-981 
woman born in the family inherits absolutely in, 735 
woman married in a family inherits limited interest, 735 

Bombay School- (or Maharastra or Western School)—^ Bombay 
where prevails, 57, 

Bonafldo Purchasers— 

with notice, 704 

without notice of claim for maintenance not liable 704 
Brahma — See Mama ge 

marriage, an approved form of, 123 

Brahmachari— 

meaning of, 851 
two classes of, 8<2 

Brahmanas— 

duties of, 187. 236 

exclusive privilege of, to teach Shastra®, 76 
inherit property of co-villager, when, 577-614 
mode of life of, 851. 

Sudras, difference between, and, 236-237 
twice-born classes, same as See Twice-born classes 
Vedas, study of, by, 236 
who are, 236-237 

Wills, origin of, not due to influence of, 1024-1025 

Brahmapurana— 
sapinda, on, 85 
Brahmavarta— 

what is, 525 
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firahmo— 

whether continues to be Hindu, 66 
governed by Hindu law, 61 

Bridegroom- 

assent of, to marriage inferred from absence of dissent, 1 63 

Bridegroom's price — 

Stndhan, ought to be considered as, 717 
Yautuka, a modern form of, 717 

Brihanmanu — 

prohibited degrees in marriage, on, 1 1 7 

Sipinds, Samanodaka and Gotra, on (quoted in Mit ), 79 

Brihannarada— 

practices to be discarded in Kali Yuga, on 8-9 

Brihaspati— 

Benares and Mithil i follows, regarding stridhana heirs, 833 
Dharmas of diflerent Yugas, on, 847 
division of sacrificial gain, on, 921 

fither and son's parccncrship in grandfather's property, on 597 
fither’s double share on partition, on, 596 
heirs, of certain female relations, on, 822 
to Stridhan, on, 822 

illegitimate son's right to maintenance, on, 329 
many sons, need of, on, 189 
Mithila and Benares follows, 833 
order of succession, on, 581 

pious purposes, property obtained for if partible, 921 

rc-unlon, on, 580 

sacrifici d gam, division of, 921 

sister, position of, 581 

sister's sh ire in bent ige on, 581 

sons, hiany to be secured, 189 

son’s excluding from inheritance on, 65s 

succession, order of on, 581 

Virtues of different Yugas, on, 847 

widow, "duty of, inheriting-husband’s estate, C82 

British Rule— 

Sanskrit learning made accessible to all under, 77-78. 

British Settlement - 

effect of, on impartible estates, 933-934, 

Brokerage, marriage, 177*179 See Marriage. 

Brother- 

adopted son, of no heir, 5O3. 

enjoined to live with brothers during father’s life, 324. 
full and half, living jointly, succession of, 610 

no distinction between, in Mit succession, 968. 
full brother—^ bull brother. 
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Brother —(antd ) 

full heir in preference to half, 563, 61O, 612, C25, 643 
half-blood, excluded by whole blood, 5 ( 33 . 
heir in default of whole blood, 563 
illegitimate, of a Sudra takes by survivorship, 495 
share of, among Sudras, 525-525 
impartible estate, succession of, to, 908 

inheriting by survivorship liable for marriage expenses of daughter, of, 162. 
joint, inheriting mother’s father's estate, are joint tenants, 342, 491*492 
natural, of adopted son, no heir, 563 
purchase by, no presumption for other, 549 
re* united, half, succeeds with separated full, 587, 625. 
precedes separated, C25. 
under Diyabhaga, 588 
under Mit , 58a 

son of disqualified, when excluded from inheritance, 675-676. 
succession of, 563, 587, 61 3 , G43, 829, 830, 837 

excluding female relations in Jharia and Ramnagar, g 57 
full and half, living jointly, 610 

undivided, inheriting materml grand father’s estate, joint tenants, 3J.2, 

49f'492. 

whole blood, if excludes half blood, 563, 609, 612, 643. 

Brother’s daughter- 

inheriting takes absolutely (in Bom ), 735 

marriage expense of deceased, to be borne by siiivtvor, 162 

Brother’s daughter's sou— 

heir under Diyabhaga, Is, 6lJ, 616, 636. 
member of a different family is, 632, 
mourning not required to observe, 633 

postponed to greit grandson of paternal grandf ither, (>Jf, 
preferred to great-gre at-gre it grandfather’s great-great grandson, 6j8 
regarded as very distant relation, 633 
succession, of under Dayabhaga, 6tJ, 630. 

Brother's son— 

inherits per taptU without right of representation, 504. 
succeeds jointly with deceased’s brother in Mayukha School, 5G4. 
succession of, 504, 612, C25 

Brother's son's daughter’s son- 

heir under Dayabhaga, is, 613, 636-037, 638, 
postponed to brother’s son’s son, 638 
succession of, under Dayabhaga, 6 i 3 > 636-637 
Brother's son’s son— 

succession of, Dayabhaga, under, 613 
Mitakshara, under, 564 
preference of full to half, 564, G25 
preferred to brother’s son's daughter's sen, 638, 
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Brother's son’s son —{contd ) 
succession — ( contd ) 

preferred wrongly to petemal uncle’s son uy All ihabad H C., 564 

re-u.uted, excludes separated, 625 

view of Allahabad H C , criticised, 564-565. 

Bombay H C , 566 
Madras H C , 565 
Privy Council, 565-566 

Brother’s widow - 

maintenance, when entitled to, 698 

predeceased, entitled to maintenance from father-ir-Iaw’s heir, 698. 
preferred to paternal uncle’s son in Bom , 578, 

Iuidhism— 

refutation of the doctrine of, 35 

Buddhist- 

Hindu Law applies to, 6t 

Barden of Proof— Sc? Onus 
Byragis 

heirs ofp C72, 

inheritance, if excluded from, 672 
Case-Law — Sec Judicial decisions 
adoption age for, on, 246*247 
adoption, prohibited relations for, on, 240-245, 
age for adoption, on, 246-247 
alterations effected by, 50-55, 593-595 
Bandhus, on, 572 -573, 575*575 
castes, on, 154-155. Caste 
commentaries or Nibandhas superseded by, 48 
Dasi-putra, on, 330-331 

Dayabhaga, father’s power over ancestral property, on, Got. 
law of re-union modified by, 588-589 
succession altered by, 636-640. 
decisions by English Judges, 48-50 

decree against father, what passes in execution of, On, 47I. 
effect of, as affecting parties, 48. 

as binding on community, 48 
European authorities and Judges, 48-50 
father, what passes in execution against, on> 47 * 
fathei’s power over ancestral property, on, (Daya ), 597 * 598 . 

power over self acquired property, on, CMit.}, 358 . 

Illegitimate son's rights, on, 330, 334-336. 
impartible estate, maintenance to members of, on, 955. 
succession to, on, 965-959 

judicial decisions, charges made by, 50-55 see Judicial decisions, 
maintenance, grants, on, 955. 

notice of, 704 
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Case-law — (could ) 

maintenance — (canid , 

of junior members of impartible estate, on, 955 
widow’s claim of, on, 704 
manager’s liability, on, 400 

Mitakshara, enumeration of Bandhus supplemented by, S 7 2 'S 73 
Nibandhas or commentaries superseded by, 48 
obvtei dictum , meaning of, 48. 
precedents, effect of, 48 

prohibited relations for adoption, on, 24O-245 
property inherited by woman, on, 730 1 
whether Sebayctship, 919 527 
purchaser without notice of maintenance, rights of, on, 704 
re-union, Dayabhaga law of, modified by, 588-589. 
rights of son by concubine, on, 334*336. 

Sebayet's right if property, on, 919-927 
source of modern Hindu law, as, 48 
stridhana inherited by woman, on, 736. 
succession to impartible estate, on, 955-969 
supplement by, to Mit enumeration of Bandhus, S72-573 
widow’s claim of maintenance, 704 
Caste— See Adoption, Caste system, Marriage, 
adopted son’s, 245, 

Bhagbat Gita on, 145-146. 

Bhagbat Purana on, 146-147 
Brahma marriage presumed in all, 175 
Brahmana, and Sudra, 14*5, 147 
qualities of, 145 
case-law, on, 154 155 
Ahlrs, if Sudras, 154 
Arovas, if superior to Bhalias, 154. 

Bharbunjas, if superior to Kurrms, 1 54 
Bhatias, if twice-born, 1 54 - 
Bhumihar Bnhinans, if Brahmans, 155. 

Chettis, if Sudras, 155 
Edayers, if Sudras, 154 
Gopes, who are, 154 
Jats, if Sudras, 155 
Kayasthas See Kayasthas 
Khatiks, if Sudras, 155 

Kshatnyas, iilegetimate offspring of, if Sudra, t SS . 

Kurmis, if superior to Bharbunjas, 154 
Nandabansis, if Sudras, 154 
Natu Kottai Chettis, if Sudras, 155 
Surajbansi Rajputs, their position not stated, 155, 

Yadavas, if Sudras, 154 
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Caste - (cotttd ) 

deprivation of, 659-660. 
determined, how, 146 

difference of, not by birth but qualities, 146 
now heredity is the rule, of 147 
four castes, different qualities of, 145-146, 149 
hereditary or individualistic, 147 
illegitimate son’s status determined by mother’s, 355 
inter-caste marriage. See M image, Inter-marriage 
Kayasthas if Sudras, 151-154 See Kayasthas 
loss of, effect of, 659 
Mahabharata on origin of, 145 

marriage presumed to be in Brahma form in all, 175 
mother's, determines status of illegitimate «on, 315 
number of, 144, 148. 

occupations, corresponding to, 144-145, 149 150 
origin of, 144-148 
of mixed, 149 
of new, 150 

out-caste, Mann on, 6 66 
position of, 666 
Puranas on origin of, 144-145 
qualities of the four, 145-14O, M9 
Srnritis, on 147-148 

statute removing disqualification on loss of, 657*660 
sub-castes, distinction among, 150 
origin of, 149 

Sudra, and twice-born, 147 
Kayastha, if, 151-154 
not lowest class, now, 150 
qualities of, 145 
Caste System— See Caste 

adoption between different castes See Adoption 
establishment of, not peaceful, 148 
Hindus, among, 144 
origin of, 144 

prostitute whether out-caste, 668. 
social organisation of Hindus, 144 

Cause of Action- 

adopted son’s, against widow’s transferee, 279-280. 
alienation by Karta, to set aside when, 485 
definition of, 33, 237. 

minor’s, to set aside alienations by guardian when, 486 
partition for, 505 

reversioner’s, for declaratory suit, when, 809 8lO, 
for suit for possession, 814-815 
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Cause of Action— {<ont4.) 

Sebayet, succesion of, if new on, 904*926, 
son’s, to set aside alienation, 485, 
Yajnavalkya, on, 237 


Ceremonies — See Adoption, Marriage 

adoption, by Agarwallas, if requires, 249 

by Jains requires no religious, 248. 

by Sudras requires no ceremony except giving and taking, 248. 


by woman, if requires, 249-250 
for, 247, 250 

in Punjab requires no, specific, 248, 

Kntrima not necessary, in, 293 % 

marriage, for, 167-169 See also Marriage 
acceptance, necessary, 167, 169 
not necessary, 169 
Dayabhaga, on, 169 

Gandharva torm, necessary ceremonies, in, i58. 

gift and acceptance, 167 

Hama, 167 

Kusandika, 167 

Mann, on, 169 

non-virgin, marriage of, requires no religious, 168 

performance of some, in marriage, effect of, I 7. 

presumption of performance of, in marriage, 1G7, 1 75 

sannayasi, for, 854 

saptapadi*gamana, 167 

Vedic texts, recitation of, in, 167 

vriddhi-sraddha, not essential, 167. 

widow, in case of, not necessarv, 168, 169. 

„ Khatri, necessary, 169 

„ „ expressing intention and living as husband and wife, 

sufficient, 169, 


Charge — See Liability 

co-parcenery interest, on, 496 

debts by widow, on husband's estate, 816*818. 

for necessity, on impartible estate, 951 
equitable, for maintenance, 694, 703 
inheritance by limited owner, on, 754-755 
on, 754-755 

legal, for maintenance, 694, 703, 705 

maintenance of daughter of predeceased son, on estate, 688 
of imperfect co-owners, on family property, 703. 
of members of family, on estate, 161, 496, 703 
right of, how far charge on property, 688, 693 694, 703-705 
ir»irriage expenses, of predeceased son’s daughter on estate, 688. 
on estate, 161-162, 527, 688, 
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Charge— (<w» a*. .) 

partition, on, provision for, 526, 527, 

precedence of, created by maintenance decree, jc$. 

Chanty— 

Dharma, and, 856, 858. 
forms of, 857*358. 

supreme Dharma in Kali Age, 85 6. 

Chastity- 

inheritance by daughter, if condition to, (Daya 612, 662-663. 

not condition to, (Mit )> 563, 66 2 
by mother, if condition to, (Daya 612, 663 

not condition to, (Mit ) 563, 662, 663 
by other than widow, not condition to, (Mit ) 560, 561, 663. 
by widow, condition to, 559, 611 662 
by woman, if condition to, (Daya.,) 560, 66t, 665 
maintenance, if condition to right of, 692-693. 

Sebayetship right of women depends, not on, 900 
Stndhana inheritance not dependent on, 669 
Chaadhurl— 
duties of, 939 
meaning of, 939* 

Chel&fl— 

nomination of, for succession, 910, 
succession by, 909,910,911,912 

regulated by usage of the Mutt, 9*° 
who are, 870, 871, 872 

* Child Marriage Restraint Act— 74i «3o See Acts. 

Civilization— 

Hindu and Western, contrasted, 134. 

Class- 

gift to a, 1008-1014 

Justice Wilson's decision on gift lo, IOII-IOIJ 

Codification- 

affecting Hindu Law, 69*74 
gift to unborn person, on, 1008 

testamentary disposition, of, observations on, 1031-1035 
Cognates — See Bandhu 

anomaly of preferring, to Sakulyas, 638-639 
heirs, gradual recognition as, of, 633. 

not originally lecogmsed as, 633 
not recognised by Manu as, 634 
recognition as, of, 634 

heritable right of, ground for limiting, 57°’57I* 

Manu does not recognise, as heirs, 634 
position of, in comparative jurisprudence, 633 


H,L, 141, 
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Cogaa, ) 

Hindu jurisprudence, 634 
Mahomedan jurisprudence, 634 
Roman jurisprudence, 633 

postponed to agnates except daughter's son, 570, 632. 
preference of, opposed to Manu’s text, 634. 

of some, to agnatesi 53, 632, 634 

Go-heir— 

tenure of heritage of, under Daya, 322, S9 l "S9 2 
under Mit , 592 

Collaterals— 

equal degree, of, take per capita, 609 

joint family, members of, when are, 328 

representation, no right of, by, 609 

whole blood, of, excludes half-blood, 5S6-557, 609 

Colebrooke — 

mistranslation by, of Dayabhaga on father’s right, 322 
of Sapinda in Mitakshara/^Gp 

of Sriknshna*s commentary on Dayabhaga, 624-625. 
Oolebrooke's Digest -38 See Vivada Bhangarnava 

Commensality — 

cesser of, not conclusive evidence of partition, 544. 

Commentaries— 

authority of, 36 
case-law supersedes, 48, 50-51 
change of law effected by, 35, 36 
clear texts of Smritis respected in, 36 

compilers of, during Hindu and Mahomedan periods contrasted, 37, 
conflict of law and, 17-19 

of Smritis gave rise to, 17 
construction of, proper mode of 618 619 
different schools respected in, 37 48 
divergence between judicial decisions and, 50 51 
effect of, on law, 35 

Hindu period, of, compiled by practical lawyers 37 
List of — 37 

Ashtavinsati Tattva, 37 38 See Ashtavinsati Tattva 
Bhagavad-Bhaskara, 38 See Vyavahara Mayukha 
Chaturvaryg-Chintamom, 38 See Hemadri 
Colebrooke’s Digest, 38 See Vivada Bhangarnava 
Dattaka Chandnka, 38 See Dattaka-Chandnka 
Dattaka Mimansa, 38 See Dattaka Mimansa. 

Dayabhaga, 38-39 See Dayabhaga 
Daya-Krama-Sangraha, 40. See Daya-krama-Sangraha. 







Commentaries— C co*td ) 

Daya Nirnaya, 40 See Daya-Nimaya 

Daya Rabasya or Smnti-Ratnavali, 40 See Daya-Rahasya 

Dayatattva,i40 See Dayatattva 

Daya-Vibhaga, 40 See Daya-Vibhaga 

Dtpakalika, 40 See Dipakahka 

Gentoo Code, 40 See Vivadarnava Setu 

Hemadri, 40 See Ilemadri 

Jagannath’s Digest, 41 See Vivadi-Bhangarnava 
Kalpataru, 4r See Kalpataru 
Kesava-Vaijayanti, 4?. See Kesava-Vaijayanti 
Madana Parijata, 41 See Madana Panjata 
Madhabi, 41 See Madhabi 

Madhaviya, 41 See Parasara-Madhavi and VyavaharriVadhava. 

Madhavyaro, 42 See Parasara-Madhava and Vyavahara-Madhava. 

Mayukha, 42 See Vyavahara-Mayukha 

Mitakshara, 42, 43 See Mitakshara 

Nanda rajknt, 43 See Nandi rajknt 

Nirnaya-Sindhu, 43 See Nirnaya-Sindhu 

Parasara-Madhava, 43 See Parasara-Madhava, 

Sanskara-Kaustava, 43 St,e Sanskara-Kaustava 

Saraswati-Vilasa 44 See Saraswati-Vilasa 

Smriti-Chandrika, 44 See Smriti-Chandrika 

Smnti-Ratnavali, 44 See Dayarahasya 

Smnti-Sara Cor Smrityartka-Sara), 44 See Smriti-Sara. 

Smnti-Tattva, 44 See Ashtavinsati Tattva, 

Subodhmi/44 See Subodhini 
Vaijayanti, 45 See Keshava-Vaijayanti 
Varada-Rajya, 45 See Varada-Rajya 
Viramitrodaya, 45 See Viraimtrodaya 
Vivda Bhangarnava, 45 See Vivada-Bhangarnava. 
Vivada-Chandra, 45 See Vivada Chandra 
Vivada-Chintan.ani, 45 See Vivada-Chintamam. 
Vivada-Ratnakara, 46. See Vivada-Ratnakara. 

Vivada-Tandava, 46 See Vivada-Tandava 
Vivadarnava-Setu, 46 See Vivadarnava-Setu 
Vyavahara-Chmtamam, 47 See Vivada-Chintamani 
Vyavahara-Madhava, 47 See Vyavahara-Madhava 
Vyavahara-Mayukha, 47 See Vyavahara-Mayukha. 
Vyavahara-Nirnaya, 48 See Vyavahara Nirnaya 
Mahomedan period, of, compiled by Sanskntists without law, 37 * 
Nibandhas, 17, 35. 

not to over-ride text of Dayabhaga In Bengal, 621 
profess to Interpret Smntis, 35. 
proper mode of construing, 618-619* 
replaced Smnti and SrutJ, 35 

writers of, during Hindu and Mahomedan periods, contrasted, 37, 
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Common Stock— 

acquisition thrown into, becomes joint property, 34 °/ 34^ 

Communis Error Facit Jus — 

adoption, prohibition in, upheld by the maxim, 241. 
Dattaka Mimansa if authority, 195 
maxim of, if applicable in India, 54 "S 5 » 2 4 * 
meaning of, 52 

Communities — See Hindu Law, Sects* 
enumeration of, 60-64. 

Agarwallas, 60 
Arovas, 60 
Arya Samajists, 61 
Bamas, 6 1 
Bhatias, 61 

Brahmans, Kashmiri, 61 
Nambutri, 61 
Buddhists, 61 
Bunjahi khatris, 61 
Chourashi_Gudciidars, 6l< 

Cutchi or Katchi Memons, 61 
• Dayanandis, 61. 

Gonds, Ci 
Gujars, C3 
Halat Memons, C2 
Jains, 62 
Jats, 62. 

Kachans, 62 
Kamathis, 62 
Kashmiri Brahmans, 62 
Khatiks, 62 
Khatris, 62 
Khojas, G3 
Koches, 63 
Kumhars, G3 
Kutchi Menons, G3 
Labbais 63 
Lingayat, 63 

Makathayan Thiyyas, 63. 

Memons, G 3 * 

Nambutn Brahmins, G4 
Navayats, G4 
Nirmalas, C4 
Rajbansis, 64. 

Sarin khatris, 64. 

Seghal khatris, 64 * 





Communities— (contd ) 

Sikhs, 64 
Sodhikhatris, 64. 

Thattans, 64 
Trakhans, 64 
Yadavas, 64. 

Hindu law governing which, 60-64 
Comprom is e — See Agreement, Assent, C onsent 
family arrangement, what is, 480-481 
father, by, if binding on sons in Mit , 479, 480481 
intention to be looked, to ascertain nature of widow’s interest, 745 
manager can refer to arbitration, 389, 478-479 
Mit fatfer, by, if binding on sons, 475-481 
Mohunt, by, 885 

reversioners when bound by, by widow 745 

not bound when, not bona fide , 78 3, 7$4 
when not bound b>, by widow, 745 
presumptive reversioner, by, how fir binds actu ll, 752. 

Sebayet, by, 885 

widow, by, creating larger interest, 744*745 

by, for personal benefit not binding on reversioners, 783-784 
by, giving claimant larger interest not binding on reversioners, 
by, when binds reversioners, 783-384 

by, with one without bonafide claim not binding on reversioners 
Compulsory sale— See Alienation 

execution before debtor's death ip, 418-419 
father, what passes in execution against, in, 471-473 
impartible estates, of, purchaser’s right on, 949 
joint property mortgaged by Mit Manager, of, 384 
partition, operates a c , 41 9 

purchaser entitled to, in, 430 
position of vendor co-parcener whose share sold in, 420 
purchaser of impartible estate in, right of, 949 
of undivided share in, right of, 420 
reversioners if affected by, against widow, 788-789 
right of purchaser of undivded share in, 420 
Vendor-coparcener’s position after, 432 
widow, what passes in execution against, in, 788-789. 

Computation of Degree— 

Hindu mode of, differs from English mode, 91. 
mode of, 91, 140 

modes of, prohibiting marriage, 140, 
prohibited degrees, in ease of, 140, 
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Conception — 

ownership of male issue Jates {torn, 3 & 4 r 1040. 

Concubine— 

Abaruddha Strf, 33 
member of family, when, 3^8 
maintenance, conditions to get, 33 2 “ 334 , 7 °° 
rfght to, 33 2 . 333-334 
when entitled to, 33 2 ' 334 * 
son by — See Illegitimate son 

Condition— See Agreement 

agreement with, against partition, 501 
Donatio Mortis Causa, 999 
gift with, 989, 999 
legacy with, 1050 
repugnant to gift, void, 1050 
Conflict- 

law and commentaries, 17-18 
mode of reconciling, 17-18 
Sruti, and Smriti, between, ^ 

Sruti, Smriti and Purana, between, 8 

Conjugal Rights— 

apostacy does not affect, 172 
cruelty, and, 179 
husband’s cruelty, and 179 

disease or physical defect and, 180 
restitution of, 179 
suit for restitution of, 179 
bar of, u hen, 179 
wife's, 172 

unwillingness to return to her husband, and, 179-180 
parent’s refusal to give castody to husband, and, 180. 
Consent— * 5 ^ Agreement Assent 

alienation by manager requires, of members, 384 
by widow with reversioner’s, 8or 
decree by, of father, binds sons, 497 
justification of marriage without, 128 
marriage without, 128 

members, of, if necessary for alienation by manager, 384 

Construction- 

authority for adoption, of, 20g-2io 

deed of gift, of, 784, 785, 823- 82g, 1003-1005, 1011-1012, 1014, 1OI5. 
English mode of, if applicable to Hindu Wills, 1033-1034, 1054-1055. 
gift to wife, of, opposed to statutory rule, 823-829. 
maintenance grants, of, 999-1000 
rtiles of, in Succession Act, 1055-1057, 

Wills, of, 1004-1005, 1052-1057. 
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Construction— f Vw« ) 

of. Judicial Commitee'on, ,1053-1054. 
women, of gifts 10/823-824, 825-828, *003*1003. 

Contract — See Agreement. Condition. 

Act, Indian, 71. 

Damdupat and See Damdupat 
marriage brokerage See Marriage 
Conversion — See Apostacy, Proselytism 
Act XXI of 1850, on, 659 

adoption, loss of right of, on, to Mahomedanism, 65 
no loss of right of gift in, 229 
Christianity, to, effect of, 65-66,1336. 
coparcenership not affected on, of all, 336 
Hinduism, back to, 67 
joint-family, effect of, on, 336 
Mahomedanism, to, 65 

right to adopt lost on, 65 

to give in adoption not lost, 329 
marital obligations of wife continues after, *72, 661 
marriage not dissolved by, 172, 661. 
re-conversion to Hinduism, 67 
severance from joint family on, 336 
Co-ownership— 

alienation, right to, not necessary incident of, 362 
impartible estate, in, of junior members, 362 
maintenance grant if due to, 955 
meaning of, in Hindu Law, 362 

partition, right to, if necessary incident of, 3 63 , 946 
peculiar meaning of, 362 
perfect and imperfect, 362 

right to alienation not necessary incident of, 362. 

partition not necessary incident of, 36?, 946 
time of vesting, 362. 
vesting of, time of, 362. 
widow, of, 499 

wife’s in husbund’s estate, from marriage, 319, 362, 498 
Coparcener — See Joint Family under Mit 
account, can call for, if ejected, 521 

of post-transaction, no right to demand, 521. 
adoption by widow of a Mit , divests others, 278. 
adverse possession against, 607 
agreement between, not to partition invalid, 501, 
alienation of undivided interest by Dayabhaga, 415, 593, 981. 

by Mit , 414, 415, 417-418, 420, 421, 981 
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Coparcener— \contd.) 

capacities of, 4 65 
charge created by Mit , does not survive him, 4 *S« 
collateral, not bound to pay off debts, 432 
conversion of, effect of, 336 
Dasi-putra of a Sudra if, 496 * 49 ^ 

Dayabhaga, and Mit, distinguished, ^81 

can alienate undivided interest, 4*5 593 
power of alienation by, 591, 593*594 
definition of, 339 

distress in, can alienate his interest, 418 
distress in, can alienate his interest, 418 
divested by adoption by wido*, 278 
dual capacities of, 465 
English law, meaning in, 339*340 
English terms, misleading by, 337, 34 ° 

execution purchaser’s right of partition w tfr collaterals, 443 
illatom and Dattaka living jointly are not, 29G. 
illegitimate brother, if can claim partition as, 497. 
of Sudra if, 49 G- 49 8 
rights of, a«, 496-498 

impartible estate, alienation of, cannot be obiected by, 949 
of, rights of, 94l-94<5, 949 
partition of, cannot be demanded by, 949 
invalid alienation by Manager can be challenged by, 42(5-427. 
joint tenants, in English law, 339 * 34 °. 491 
in Mitakshara family, 3 J 7 . 3 J 2 , 49 » 
liability of surviving, 162 

marriage of daughter of deceased, liability for, 162 
meaning of, 339 

minor, if can demand partition, 5°t-5°5 

Mitakshara, cannot alienate undivided interest, 414-415 

cannot create charge on f irmly property to survive him, 415. 
mortgage by of undivided interest, 414, 415, 417, 
suit, if necessary parties to, 47C 
nephew’s liability for debt, 432 
parties to suit, if all, necessary, 473*477 
partition, cin enforce, 502 

during minority of, 504-505. 
suit by, no right to account, 5 17-521 
personal capacity, when acting in, 465 

purchaser in exclution may claim partition with other, 443. 

of share of undivided rights of, 420, 443 
representative capacity of, 465. 
represents family, when one, 465 
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Coparcener— (Vo»^ ) 

re-union, on, 585. 
re*umted, preference of, Sic 

right of, against purchaser of joint property in collusive decree, 420. 
ordinary, 941 

to challenge invalid alienation by Manager, 426-427 
to demand account, 398-40 517-521 
seoaration of one, effect of, 531-532 
su against manager, if necessary to join all, 475-476 
by manager, if necessary to join all, 466. 
tenants in common, meaning of, 340 See Tenanants-in-common 
undivided interest of, alienation of, 414-418 
mortgage of, 414, 415, 417 
vendor, continues in the joint family, 422 
widow of a deceased, not entitled to survivorship, *498-499 
Oorody — See Nibandha. 
annuity or settlement, 352 
G P notes compared with, 976-977 
hereditary priest, office of, is, 354 
meaning of, 352,976 
Nibandha, meaning of See Nibandha. 
rank as immovable property, 354, 977 
who can create, 353 
Court— 

immemorial custom, recognition of, by, 27 
power of, for settling scheme of management of temple, 896 
in m image See Marriage, 
over trusts, 896, 897 
texts,|how to interpret, 618-619 
Court of Wards— 

adoption, whether can give authority to adopt when under, 205. 
widow if can surrender with sanction of, 797-798. 

CouBiu— 

lineal primogeniture, preferred to grand-uncle, 953 
Go-Widow — See Widow 

adoption by a, divests other, 276, 561 

when cannot divest other, 27C-277 
alienation by, for payment of money decreeiagainst estate, 753 
of share, power of, 752-753 
compulsory sale of share of, valid during her life, 752 
execution sale of share of, valid during her life, 752 
mortgage by one, if binding on other, 753 
purchaser^ share of, entitled to partition, 753 
sale by, of separated share, 753-754 
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Co-widow— (Ve?«w ) 

separate possession, if can claim, 751. 
surrender by two, to reversioner, 795 

Creditor— 

application of loan, not bound to look to, 395, 708, 984-985 
bonafide, not affected by previous mismanagement, 393, 767, 985. 
bound to make reasonable enquiry, 360, 392, 767, 984 

not bound for subsequent failure of business, 360. 
not bound to enquire state of finance of business, 360 
Damdupat rule, application of, to, 462-463. 
duty of, in dealing with Hindu widow, 392 396, 766-770 
in dealing with limited owner, 392-766 984-985. 
in dealing with manager, 392, 984-985 
in dealing with non-owner, 984-985 
Hindu widow, dealing with, duties of, 766 770 
interest, high rate to be proved by, 4C0-461, 767-768 
joint family trade, leading for, need not enquire into finances, Co 3 
knowledge of, of family affairs, 393 

lending for joint family trade not to look into finances, 360. 

to the purpose for which money required, 393, 
limited owner, of, duty of, 392, 766-770, 584-985 
manager dealing with, duty of, 392, 984-985 
money decree, not entitled to, when, 394 
not bound for subsequent failure of business, 360 

to see application of loan, 393-394, 768, 984-985 
non-esistence of alleged necessity 1 , not affected by, 360, 392-393 
of necessity immaterial if, makes enquiry, 360, 393 
onus on, to prove justifiying necessity, 767 

personal covenant will not give, money decree if no case made, 394. 
Purdanashtn lady, of, duties of, 771 

of, not to prove independent advice, 771-772 
Sebait of endqwment, dealing with, 890 
widow, of, not to see application^ loan, 768, 984 

Crown- 

escheat to, 577 

Custom — See Usage Sources of Law Family Custom. 

adoption of, of daughter’s and sister’s sons in Mad , 240 

adoption, validity of, against law, in old Delhi, 201, 

ancient, what is meant by, 27 

Apastamba on, 6-7 

Austin’s theory compared, 26 

class, 26. 

classification of, 2j 

confined to locality, when contrary to texts, 6, J5 
conflict with Smntis, 8, *24, 25, 35, 144 
with text in, 6, 25, 35 

construction of must be construed strictly, 26 
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Custom— (could ) 

construed of, must beconstrued stncty, 26 
creaiton of, oallowed, 28-29 
daughter excluded from inheritance by, 562. 
defined by P C , 26-27 
definition of, 2 6 

( 1 ) Local (2) Class & (3) Family, 2C-27 
Delhi, old, in, 201 
Devala on, 6 

divine will evidenced by immemorial, 2 3 
division of, 26 

(1) Local (2) Class & (3) Family, 26-27 
enforceable, when not, 31-32 
essentials of, 27, 965 

Antiquity, certainly, reasonableness & continuity, 27 
evidence of, 30, 739 

must be strictly construed, 30 
onus, on whom, 31 

excluding female inheriting impartible estate to be proved, 03^)39 
exclusion of daughter from inheritance by, 562 
extinction of, when takes place and when not, 29 
family, 27 

determines kind of puinogeiuturc, 935, 965 
family and local, distinguished, 28 
female mheritnace, excluding, 938-939 
heirship ignord where succession governed by, 965* 
immemorial, a source of law 12, 17 

Divine will, is evidenced by, 23 
meaning of, 27-28 
recognition of, 27 
immoral 23, 24, 3**32 

conflicting ruling as regard*, 24 
difficulty of not recognising, 23-24 
recognised by Hindu Law, #3-24 
impartible estate is creature of, 932, 935, 936 

seniority of sons by different wives for succession to, depends 

on 96S, 969 970 

succession to, depends on, 96 j, 965, 966-968 
Judicial Comnutee on, 25, 2j 
A 'hotpo^h grants, nature of, depends on, 700 
Kulachar in estates other than Raj, 937-938 
Kumarila Swami on, 6-7, 35 
legislature on, 25 
local, 26 

maintenance of members of impartible estate depends on 7 cc, 055 
amount of 959 
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Custom— (contd ) 

Manu on, 5, 23 
marriage contrary to Shastras, 102, 127, 128 See Marriage 
meaning of, 31 

mignted family, governing, 68-69 
not enforceable, when, 31-32. 
onus of impartiality on party alleging, 935“ 936 
to prove 31, 935-935 
origin of, 23 

override, Smntis, 17, 25, 35, 
pre-emption, right of, by, 986. 
preservation of, in case of subjection, 6 
presumed to be based on unrecorded revelation, 23 
or smriti 24*25 
primogeniture, in, See Primogeniture 
Privy Council on, 25, 26, 27, 28 

propinquity of Salu'yis and Somanolalas proved by, of mourning, 63 - 
public policy opposed to not enforceable, 31 
Punjab, 33 

question of, how to be decided, 25-25 
records of, 32, 33 

Reg XI of 1793 not to supersede 931 

reversion of putra-poitndik grants validated by, 956 

Riwa7-i-am how fir evidence of, 32. 

seniority of sons by different wives determined by, 968, 959 * 97 ° 
succession to impartible estate depends on, 963, 965 956 , 968 
Matt®, 910, 911 

Sruti or Smriti whether based on, 24-25 
supersedes general law, 25 
Thesawalame, as record of custom, 33 
usage distinguished from, 29* 

Wajib-ul-ur/ how far evidence of, 32 
written text, contrary to, 6 
Yajnavalkya on, 6 23 
Customary Law— 

Austin’s theory of, 26 
German jurist’s view of, 2j 

Cypres— 

application of doctrine of, 85 a 

Daiva— 

marriage, approved form of, 123, ion 

Damdupat— 

rule of, 71, 462-463 

not affected by T P Act and Contract Act and Interest Act, 463. 
when applicable, 463. 

When not applicable, 463 
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bamdupat— (conid ) 

when applicable, 71, 462 

when not applicable, 71,462,463 

widow cannot pay interest in excess by rule of, 7C8 

Dancing Girls— 

adoption of daughters by, if valid, 294 295 
co-parcenary, presumption of, if applies to, 295 
degraded relations pri ferred in succession to, 660 
inheritance to property of, 06 o 

Dasi— 

meaning of 330, 33**312 
Dasi-putra — See Illegitimate son. 
case-law on, 330-331 
co-parcener if, 496-498 
meaning of, 3 30, 33**332 
share if entitled to, 330*33** 

Das-namis— 

A falls, 868 

sects of Alohunts, 87* 

Dattakft — See Adoption 

Datrimi distinguished from, 250 

Illatom son-in-law’s position better than, 296 

inforce everywhere except Mithila, 200 

Kntnma, and difference between, 292 

Manu’s text on, x88. 

meaning of, 187-188, 192 

share of, 270-271 

Yajnavalkya's text on, 187-188 

Dattaka Chandrika - 

adopted son of Sudra, share of, under, 271,273 
son’s share under, 271 
adoption, age for, under, 246 
authority on, 195 

Manu’s text on, explained by, 253 
treatise on, 195 

age limit for adoption, under, 246 
authority in adoption, 195, 197, 242 

of, superior to Dattaka Mimansa in Bengal and Mad 195-196 
of, upheld by P C, 199 
authorship of, doubt as to, 196 

of, tradition ir Bengal as to, 196-199 
Bharat Chandra Siromani, on, 197-198 
comments of, on Manu’s text on adoption, 253 
evidence as to, being a forgery, 197**99 
explains Manu on adoption, 253 
extihction of right, on, 254. 



it 34 Hindu LAW 

Dattaka Chandrika— (contd ) 

Isw^r Chandra Vidyasagar, on, 197 
literary forgery by Raghumam Vidyabhushan, 196-19 
evidence as to its being, 196-199 
Manu’s text on adoption commented upon by, 253 
professes to have been written by Kuvera, 196 
respected all over India, 195 
share, on, 271 

superior authority in Bengal and Madras to Dattaka Mimansa, 195-196. 
Sutherland, on, 196, 197 
translation of, 195 
treatise on adoption, 195 
Dattaka Mima 133a — 

adopt 1 un, by whom and why, 189 

preferential relation for, on, 2J2 
share of adopted son after birth of natural son, 209 
treatise on, 195 
age limit for adoption, 245 
author, Nanda Pandita, 194 
authority of, if paramount, 195,240,244 
in Benares and Mithila, 196 
of, superior outside Bengel and Mad , I95 
of, upheld by P. C , 195, 199 200, 242 
on adoption, 195 
authorship of, doubtful, 199 
Privy Council, on, 240 
Bharat Chandra Siromani on, 197-198, 239 
commentary of Institutes of Vishnu, 194 
Communis enor /aiit jus, application of, 195 
date of, 194 

doubt as to the origin of, 199 
extinction of right, cn, 254 
innovations of, not followed, 195 
Nunda Pundita, if author of, 194, 1 99. 
origin, doubtful, 199 
Privy Council, on, 240, 242 
respected all over India, 196 
rules of, on, 232 
translation of, 195 
treatise on adoption, 195 

Datrima— 

Dattaka distinguished from, 250 
Ifonta not required in, 250 
meaning of, 250 
means given slave, 250 
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Daughter— 

absolute estate, takes, in Bom , 56a, 577, 735. 
adoption of See Adoption 
alienation by, for mother's Sradh, 761 

by, for own daughter’s marriage, 763, 
of inherited property by, 761, 7 63. 
barren, excluded from inheritance, 6ir, 625 
betrothed, preferred to married, £25 

chastity if, if condition of succession (Daya ), 612, 66a, GCj 
not condition of succession (Mit ), 563, 662. 
collaterals, of, heirs in Bom , 577 
custom excluding, from inheritance, 562 
daughter of, inheritance, 567, 578'83i 
daughter’s son 563, 61 2, 831-837 
” son’s sons, 573, 612 

" daughter’s son, 573 1 

descendants of, heirs in Bom, 578 
„ exclusion of, by survivorship, 495 

of, from inheritance by custom, 562 
gift, to, 1006 

Illegitimate, excluded by brother’s son (Bom ), 578 
excluded by legitimate, 563. 

Inheritance of, custom excluding, 562 
of, under Daya,,Cii, 625, 
of, under Mit , 5(11-563. 
takes widow’s estate by 562 
inherits as stndhanpn Bom , 562, 
not under Mayukha, 562 
maiden, heir under Daya , 611, 625 

or married, excludes unmarried incontinent, 563, 611, 625 
preferred to aetrothed, C25 
maintenance of unmarried, 162, 684, C95 
of widowed, 679, 684, 696 

marriage expense of, 161-162, 695 • 

married, if entitled to maintenance, 684, 695 
unmairied, pieference of, to, 562 
with son or likely to have, heir, 6*1 
woman's property, succession to, by, 830 
mother’s property, succession to, by, (Mit ), 830 
poor married, heir to married woman’s property, 831. 
preference among, as heir to mother, 830831. 

among, in inheritance, 561, 6*1, C25 
right of unmarried, (Mit ) 37O 

son of* excluded from devolution by surirvorslnp, 495 
as heir, 563, 587/612, 831, 837. 
ponless, widowed, entitled to maintenance, 679 
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Daughter— {contd ) 

if excluded from inheritance! 183, 61 t, 6*2 , 633, 
postponed to daughter's son, (Daya^) 613 . 
tabes by survivorship, 7SI-*7S2 
succession of, 561 563, 61 1, 625 
of, tn reunion, 587 

surviving sonless widowed, takes deceased sister’s share, 75W5 2 
takes what is left by a deceased, 562, 75 I- 7 S 2 * 
survivorship, excluded by, 495 

son of, excluded from devolution by, 495 
tabes widow’s estates, 562 

unchaste, if excluded from inheritance, (Daya ) 612, < 562-553 
not excluded from inheritance, (Mit.) 563, 662, 663 
qnmarned, maintenance and marriage expenses of, 161-162, 370, 371, 

< 395*596 

preference of, 
right of, 370 

share of, on partition, 370*371. 
unprovided, preference of, 561 
who are. 561-562 

widowed, maintenance of, 679, 684, 690597 * 

Daughter's Daughter- 

entitled to mother’s share, when no daughter s son, in Punjab, 563 
heir as Qandhu in Bom , and Mad , 578-579. 
by statute, 567 
position as, lDaya,\ 563 
to married woman's property, 830-831 
no heir in All and Punj , 579. 
succession, of widow’s estate, 567 

Daughter’s daughter's son, 573 
Daughter-in-law- 

adoption by 213. See Adoption 

gifts to, confers absolute estate unless limited, X005. 
maintenace, of, C85-588 

if afEected by testamentary disposition, 685, 687. 
if entitled to separate monetary, 686-687 

right, of, against heir to fathei-m-law's self-acquisition, 685, 687. 

not affected by lapse of time, 708-709 
out of ancestral property, 685 
out of father-in-law’s self-acquisition, no, 685 
right of, to ancestral property, 685 
rights of, under Mit , 685 
succession of, in Bombay and Berar, 567 
Daughter's son— 

adoption of, by Brahmin invalid in Bom, 240, 243. 

by Brahmin valid in All and Mad , 240-241. 
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Daughter's son— {contd ) 

adoption — ( contd ) 

by Sudra valid, 23 5 
by twice born if valid, 232. 
in Punjab, 240, 244 

appointed, inherits as agnate in Manu, 634, C42 

exclusion of, by survivorship, 495 

golraja in Daya , 615 

heir to married woman's property, 831 

inherits married woman's property, 8jl. 

Kttiruna form of adoption of. in Mithila, 240. 
married woman’s property, heir to, 831 
Nanda Pandit on adoption of, 232, 240. 
succession of, in reunion, 587 

per capita , 563, 612, 625 

surrender by widow, partial, in favour of one, docs not exclude 
another, 794 

survivorship excludes, from inheritance, 49 S 
text of Sakala on adoption of, 233 

heir refers to appointed daughter’s son, 634, 642. 
of Saunaka on adoption of, 232 

Daughter’s husband — $ ee Gharjamai 
adoption of, valid (Bom ), 243 
Daughter’s son’s son— 

succession, if entitled to, 573, 612 
no right by birth to, 344 

Daya— 

Dayabhaga, in, 87 
derivation of, 319 
explained, 319 

Jimutabahana interprets, as Pmda, 629 
Katyayana’s text on stridhan, in, 722-728, 729-731 
meaning of, 87, 3*9. 629 

difference in two schools in, 87, 
reason for difference, 87 
Mitakshara, in, 87-88 
obstructed and unobstructed heritage, 87 
Dayabhaga— 
age of, 38-39 

alienation of undivided interest by co owner, on, 415, S9 1 . S93"594 

amends Mit law in Bengal, 39* 

ancestral property, law of, changed by, 593 

son’s right to, under, 3^9*37°! 594*595 
author of, Jimutvahana, 38 
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Dayabhaga— 0 con/d) 

authority of, in Bengal, 38-39 
authorship of, 38 
co-heir, right of, 591 
commentaries not to override, 621 
commentaries of, 39 
commentators, of, 39 

co-owner’s right in, to alienate undivided interest, 591, 593-594. 

daughter’s succession, reason of, 663. 

difference between Mit and, 38, 590-593 

digest of all codes, is, 39 

fat turn vale/, in, 594. 

father’s double share, on partition, 592, 593. 
power of alienation, 592, 594 
rights, 592 - 593 . 595 - 6 °° 
gift and acceptance, on, 991 
heirs under Mit and, compared, 615 
heritage, meaning of, in, 550593 
illegitimate son’s right, on, 329 
inheritance, as tenants-in-common, 591 

if based on spiritual benefit, 591, 
intermarriage with woman of inferior caste recognised by, 156 
joint family in, 590593, 600-604 See joint family 
judicial decisions modified, succession, 613. 

Katyayana's text on widow’s succession discussed, 727-728 
law of ancestral property changed by, 593 

marriage ceremonies, 169. See 'ceremonies’ under “Marriage " 
Mit , points of difference, with, 39, 590593 991, 

Mit referred to where, is silent, 39, 589, 590 
Mit school refers to, where Mit is silent, 39, 590 
mother’s succession, reason of, 663 
object of, commentator’s view as to, 621 
order of succession, 61 1 See also Succession 
misunderstood, 616 
principle of, 617 
partition, meaning of, in, 591 
right to, under, 592 
place of sacrifice, meaning of, 921 
points of difference with Mit , 39, 590-593, 991 
principles of interpretation often disregarded by, 628. 
proper mode of reading, 618 
re-union under, 587-589 See Re-union 
right by birth, not admitted, under, 590, 592 
rules of, extended by Eng lawyers to Mit cases, 52 
sapindas, according to, 92-97 
school, 56 See Bengal School 
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Dayabhaga— ( canid ). 

son’s right of maintenance, 59 2 

son’s rights to ancestral property under, 369-370, 594-595, 597 
spiritual benefit if text of heirship in, 590-591 
Snknshna’s recapitulation of, heirs 624-626 
stndhan, view of, applied in Benares, 731. 
subject of, partitionor inheritance, 39 
succession See Succession 
succession by daughter, reason of, 663 
by mother, reason of, 663 
modified by judicial decisions, 613. 
of widow, on, 625, 68g 
under, 609-654 « 

tenants-in-common, under, 591-592 
testamentary capacity under, 1038. 
widow directed to be Under reversioner's control, 737 
widow’s heritable right, 727. 
right curtailed by, 727 
right, on, 688-689 

succession, Katyayana s text on, discussed, 727 
wife’s right, on, 688 
Dayakrama Bangraha - 

author, Srikrishm Tarkalinkar i, 40 
authority in Bengal, 40 
Colebrook’s remarks on, 620 
contains law of inheritance, 40, 620 
date of translation, of, 40. 
interpolations in, 620 
time of composition, 40 
Daya-Nlrnaya- 

author, Snkara Bhatt icharya, 40 
authority in Bengal, 40. 
contains law of inheritance, 40. 

Daya-Rahasya Cor Smriti Ratnavdn— 
author, Ramanath Vidya-Vachaspati, 40 
authority in some districts of Bengal, 40 
Mctytte oti, 4°* 

Dayatattva— 4°. 

author, Raghunanda Bhattacharya, 38. 
authority in Bengal, 38, 619-620. 
daughter’s son, on, 621 

deficiency of Daya, supplied in some cases, 620, 62J 
succession misunderstood, 62 o, 621 

of brother’s daughter’s son, of, 621. 

Daya-Vibhaga— 

author, Madhabacharya, 40, 
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Daya Vibhaga— J> 

authority in Southern India, 4 ° 
commentary on inheritance, 4 ° 
translation, author and date of, 40 

Deafness — 

congenital, excludes from inheritance, 674 
inheritance, cause of exclusion from, 657, 67 4 

Death- 

civil, what constitutes, 801, 854 

Debtors and creditors— 

Legislation protecting debtors, 79 

Debts, 43c- 465 

adopted son not to pay natural father's, 433 
alienation by father for, when binding, 434"435 
antecedent, 434“439 

alienation for binding, 43s 
and present, compared, 438 
explained by P C , 437 
what are, 441-442. 

assets, son’s liability for father's, limited to, 45t 
Avyavahanka, 457 " 4 S 9 

borrower, representation of, if evidence of, 483 
collateral co-parcener’s, 432. 
non-liability of for, 432 

contracted for family purpose (Mil ), 430 

for marriage of member, 161-162 
CO parceners' wives’ claim if paramount, 460. 
creditor, duty of, 392-394, 766-767 
damages for wrongful acts if, 444-447, 459 
damdupat, rule of, applicable to what, 462-463, 768 
da/ida or, and son’s liability, 456 
debutter, of, 889 

deceased holder of impartible estate, of, 950-951 
widow's, 816 
donee, liability of, 1021 

duty of creditor dealing with Manager, 392-394. 
duty of son to pay,i pious, 430, 433-434 
enumeration of, not payable by sons, 456 
examples of, payable by son’s, 444-447 
family, binding on members, 430 
father’s, 433 - 45 * 

creditor how to realise, 44O-441, 443 

immoralities, connection of, with to be proved, 440, 459-46O1 
insolvency, effect of, 447-450 

Official Assignee’s powers on, 447-450, 451. 

,, Receiver’s power on, 448-450, 
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t>ebta— (contd ) 

pre-partition, debts, liability for, 451*453 

son’s duty to pay, 432-434 

son's liability to pay, 432-434, 439-447 

when a ward of court, 45O 

speculation, 460 

fine or danda and son’s liability, 456 

grandfather's, 454, 455* 4<3o 

grandson, liability of, to pay, 431, 451, 454 

liability, to pay interest, if any, 431, 451, 454, 460 
no pious duty of, during father's life to pay, 433. 
same as that of father, 454, 455 
great-grandfather's, 454, 455. 

head of Mutt, by, if binding onjsuccessor, 872, 873 
heir by survivorship, liability of to pay, 431 
heir’s liability to pay, 431-432 

liability to pay, Yajnavalkya on, 431 
holder of impartible estate, of, 950-951 

husband’s, if have priority over wife’s maintenance, 691-692, 693-694 

no priority if wife’s maintenance made charge by decree, 694 
immoral^43i, 459*4 69. 

non-baibty for, 431 
speculation, if, 460 

immorality, connection of, with, to be proved, 440, 459- 46c 

impartible estate, deceased holder of, by, 950-951. 

income of estate inherited by widow not liable for husband’ 1 -, 754, 755 

instances of, binding'on sons, 444-447 

interest, 460 

damdupat, 71, 462-463, 768 
on father’s, sons liable, 431, 460-462 
on grandfather’s, 431, 451, 454, 469 
r ite of, 460-462, 488, 767-768 
rn husband’s, how to be paid, 755-756 
judicial decision changing Mit law of, 430 
judicial proceedings See Judicial proceedings 
liability of heir, for, 431, 
legal necessity, for, 439, 440, 442 

„ onus of proof of, 444, 
limitation for suits against sons, 463 
male issue inot to pay what, 455 
Manager, power of. See Manager. 

Mit law of, changed by’judicial decision, 43O 
mortgage by father for, when binding, 438, 440-441 
by mother, for, when binding, 454. 
mother's debt, liability for, 454. 

Mutt, by bead of, if binding on successor, 873. 
nephew not bound to pay, 432. 
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Official Assignee’s powers, 447-450, 451 
„ Receiver's powers, 448-45Q. 

P C on antecedent, 434, 435 * 437 , 439 

on son’s liability to pay, 434 * 435 . 437 * 439 
personal, if family property liable for, 430-431 
of father, 430 
of member, 430-431 
pre-emption decree if, 444 
renewal of documents for, 464 

reversioner’s liability for deceased widow’s, 816 
sale by father for, when binding, 443, 444-447 
seb iyet*s liability to pay, when, 889 
son’s duty to pay. Independent of inheriting, 432-434 
liability to pay father’s, 43 °" 434 , 439 " 447 * 45 ° 
as laid down by P C , 439 
during f ither’s life 433 " 434 * 443 * 

for danda, 456 

limited by legislation (Bom ), 451 
limited to assets, 451 
pre-partition debts, 45 1 "453 
time-barred when, 463-464 
undergone change, 430 
what debts, 443, 444 " 447 > 456 * 

what not, 445 . 44 * 5 , 447 
'wheri anses, 439, 433 
non-liabihty to pay what,. 445-446, 447 
pious duty to pay father’s, 433"434 
when barred, 463-4C4 
remedy against father’s, 451 
partition, by, 451 

but not for, incurred before, 451-453 
not after partition, 451 
speculation, if immord, 460 
suits See Judicial proceedings 
suits against son, limitation for, 46J 
suretyship, 456*457 

texts, according to, debts not binding, 456 
time-barred, if son’s duty to pay, 37 1, 379 > 463-464 
renewal of, 464* 

Useless, of father and son’s liability, 456. 

Vyav iharika, 456, 457 " 459 * 

what debts male issue not liable to pay, 455 
Widow, by, for marriage of predeceased son’s daughter, 688. 
Cannot throw entire, on reversion, 755-756 
not liable to pay husband's, from income, 754-756. 
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Debts— [contd ) 

widow’s debts where binds reversioners, 816 
liability for husband’s, 755, 759-760 
wife's maintenance how affected by husband’s, 691-692, 694 
wives of co-parceners, claim of, if paramount to, 460 
Yajnavalkya on heir’s liability to pay, 431, 

Debatter— See Matts 

absolute or complete, 878 

accretions to, 881-883 

administration of property, 894 

appropriation of rents and profits as proof of, 867 

complete, can be subject to trustee’s remuneration, 879. 

contributions to, if accretions, 882 

conversion of, into, secular, if can be made, 860 

debts of, 889 

deity, owner of property, 894 

division of, by sebayets does not alter the character, 86j 

elements, of, 878-880 

evidence, of, 879-880 

God, owner of property, 865, 924 

kinds of, 874-875 

lease of property, if valid, 887-888 

Letters of Administration, if can be applied for, 900 

manager’s power over, 880-881 See Sebayet 

remuneration, reservation for, does not invalidate, 880 
Mutts See Matts 
Mutts, property of, is, 872 

no valid, if power of alienation vested in sebayet, 881 
if with object to defeat creditors, 881 
permanent least of, not valid, 881 
power of holder of, 875-876. 

of manager over, 88o-88r. 

proof of what necessary to constitute a property, 879-880, 

property of Mutts is, 872. 

provision for sebayet’s residence valid 880 

Receiver if can grant lease of property, 888 

reservation for manager’s remuneration does not invalidate, 880 
residence of sebayet, provision for, valid, 880 
revenue of, may be pledged for necessities, 881 

sebayet of, cannot be vested with power of alienation, 881 See Sebayet 
of, provision for residence of, valid, 880 
sebayets dividing, property does not alter the character, 861 
succession, order of, if can be altered by donor, 913 
suit relating to, res judicata if applies to, 903 
tenures if may be created in, 881 
test of, 879-880 
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treatment by donor test of, 879 
trustee, right to sue vested in, 894 
turn of worship See Sebayet 
Decree — See Judicial Proceeding 

daughter, by, for advances out of income of life estate executable by her 
representative, 780 

deceased member, against, may be executed against joint property, 705 
declaratory, enures for benefit of actual reversioner, 814 

for maintenance if can be enforced by execution, 708 
execution against father alone of, 471 
head of Mutt, against, is res judicata, 903, 
maintenance, for, 704-705, 708 
for, execution, 708 
for, precedence of, 691-692, 694 
Mutt, cagainst head of, is resjudnata , 903 
res judicata, againstjSebayet or head of Mutt is, 903 
reversioners when bound by, against widow, 783 

when not bound by, against widow, 784 
sebayet, against, is resjudnata, 903 

uncontested, against widow when binds reversioners, 784 
what passes jn execution of, against father, 471 
widow, against, when binds reversioners, 783 

against, when not binding on reversioners, 784 
by or against, for possession binds reversioners, 783 
Dedication— See Endowment, Debutter 
Deed- 

construction of, 784, 785, 823-829, 1003-1005, ioir-1012, 1014, 1015, 
endowment, of, if necessary, 861 

to be registered, 861 

P C on probative value of old, 484-485, 769-770. 
recitals in, probative value of, 483-484, 769-770 
surrender by widow, if to be made by, 794 

Defect of organs— 

congenital, effect of, 674 
cure of, effect of, 676 

disqualification for, if extends to sons, 675-676 
exclusion from inheritance for, 674, 675 
mental defects, if should be congenital, 673-674 

Defender of Faith— 

Her Majesty, as, 77 

Definitions— See also Words and Phrases 
ancestral pioperty, of, 343, 547 
bandhus, of, 99 
day a, of, 87 

dharma, of, 15, 16, 17, 847, 855-859 
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Definitions-^.^.} 

gotra, of, 88. 
partition, of, 88. 
pravara, of, 89 
sadhvt paint, 559 
sagolra, of,, 89 
sakulya, of. 98 
samana pravara, 89 
samanodala, of, 98-99 
sapuida, of, 90, 99 
Will, of, 1026 

Degradation — See Ex-communication 
civil death, regarded as, 665 
Degrees — See Prohibited degrees 
limit as to descent, if, 363 
mode of counting 91, 108 
Deity— See Endowment, Images 
Delivery- 

adoption, essential to, 247 

deed and possession, of, if necessary to complcteigift, 995 998 
mode of, in case of adoption, 247-248 
in case of gift, 994-995 

Dependants— 

maintenance, when entitled to, 697 
meaning of, 697-698 

poor, males as members of joint family, 328 
meaning of, 698. 

separate maintenance, if entitled to, 698. 

Descendants— 

father, of, if preferable to grandfather and his descendants, 63 
male, acquire right by birth in mit joint family, 361 
propositus, of, if preferable to father and his descendants, 637 
succession of remoter male, in Daya , 614 
in Mit, 567-568 

Devala— 

adoption, share of adopted son after birth of natural son, 270 
customs, when contrary to texts of law, 6 
exclusion and mantcnance of the excluded, on, 656. 
local custom contrary to Smriti, on observance of, 6 
Stndhan and husband’s right over it, on, 71 1, 717 
succession to woman's property, on, 822 
Development— 

Hindu law, of, by court, 48-51 
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Devise— also Will 

executory, meaning of, 1049 
Hindu of Bengal school, by 1036 
impartible estate, of, 950 

undivided co-parcenery interest of, under Mil, 10J 
Devolution — See Joint-Family under Mitakshjri 
modes of, fMit ), 320 
order of, by survivorship, 493 
Mohmts, of, 909-912 
Sebayets, of, 912 etc 

Dharrua— 

charity is supreme, 655-857, S57 
conveys idea of chanty, 858 
definition of, 15, 16 
end of, 3 

English equivalent^, |lC 

gift for, void for uncertainty, 857, 858 

Jaimini’s definition of, xG 

Kali Age, in 856, 

Mann on, 2, 
maxim on, 856 

meaning of, 15, lG, 855-857, 858-859 
means of knowing, 3 
sources of, 2, 17 
Yajnavalkya on, 2 

Dharmakarta— 

position of, same as manager of chanty, 874 
rights of, 874 

trustee orimanager of|Mutt, 872 

Dharma Sliastras— 

compilers of, 4. 

enumeration not exhaustive, \ 
comprehend Sruti and Smnti,*i5 
Mann, on, 15 
meaning of, IS 
Smnti usually meant by, 15 

Dharmasindhu— 

renewal of decayed images, on, 846 

Dhnsars of Gurgaon— 

adoption of orphans customary among, 231 

Dipakalika— 

aicommentary onithe'Institutes of Yajnavalkya, 40, 
author, Sulapani, 40 
authority in Bengal, 40 
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Disinherision— 

mere declaration not sufficient, 320 

disposition made in favour of other, can cause, of heir, 1040 

Disqualification— 

after-born son of one under, cannot divest heir, 676 
inheritance, for, 676 

for, is person *1, 675 
ins mity when, for inheritance, 673-674 
legislation on, 674 

lunacy, when for inheritance, 673-674 
when, for marriage, 127 
marriage, for, 127 
Mitakshara rule of, 676-678 
onus of proving, 680 
removal of, effect of, 676-678 
legislation, by, 674 

subsequent, if divests a Mit co-parecner, 375, 675 

Distribution- 

mode of, on partition (Daya ) , 604 

on partition (Mit ), 374-375 

sons of daughters and coll iter ils, among, 528, 557, 009 
unequ il, of ancestnl movable invalid, (Mit), 366-367. 
when prohibited in Hindu law, 367 

Divesting— 

adoption by widow, 275 

after-born son of unqualified peison not entitled to take by, 676. 
endowment, in, 879-880 
exclusion from inheritance and, 656 
insanity subsequent, by, (Mit ), 375-673 
rule of, not ipplicable to Mit Joint family 275, 374, 676-678 
subsequent disqualification, if causes, 375 
subsequent insanity by (Mit ) 375, 673 
uncle, of, by adoption by brother’s widow, (Mit ) 676 , 677 
of, by birth of nephew, 676, 677, 678 
Vesting and, continual in Mit joint family, 275,374 
widow, of, by re-marnage, 561, 661-662, 747*748 

of, no, by subsequent unch istity, 561, 662, 748 
of, when she inherits as from her son, 277 

Divine origin of law -i i 
Divorce— 

apostacy, has not the effect of, 186 
Calcutta High court on wife’s right, 186 
custom recognising, 185 
desertion, has not the effect of, 186 
Hindu law does not contemplate, 185 
husband’s consent, when necessary 185, 
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Divorce— (contd ) 

illegal in Hindu law, 185 
Indian Divorce Act made applicable, to whom, tS6 
remarriage, after, 181. 
separation, is not, 185 

Special Marriage Act, makes applicable Indian Divorce Act, 
Domesticated son-in-law— See Gharjam u 
Domicile- 

law of, how far governs Hindus, 67 - 

not applicable when emigrant retains old law , 67-68 
marriage by, wife acquires husband's, 6S 
migration, and, 67*58 See Migration 
presumption of Hindus governed by law of, 67-68 
wife acquires husband’s 68, 999 

Donatio Mortis Causa, 999— Su Gift 
Donor and Donee, 991-992— See Gift 
Dravida School— -St* Madras School 
Dvyamushyayana — 291-292 — See Adoption 
acceptance, power of, in, 291 
adoption of only son possible in, 292 
agreement, if, neces-ary, in 291 

if not proved, 291-292 
If to be proved, 291 
onus of proof, of, 280 
ceremonies, if sufficient, 291 
creation by agreement, 291 

Dattaki presumed where agreement as to, not proved* 291-292 

Gharjimai analogous to, 170 

gift, not absolute, 391. 

gift, power of, in, 292 

inheritance, from son, 292 

mother natural, her right of inheritance, 2g2 

natural relationship subsists in, 291 

Nitya, son, 291, 292. 

only - an can be given or taken m adoption in, 292 

presumption of Dattak a where agreement as to, not proved, 291-292. 

Punjab, unknown in, 292 

rare existence, of, 292 

relationship cf, son, 291 

son of two fathers 291, 

status of son 291 

Election — 

successor to Mohant, of, 910-911, 



INDEX 


Endowment — See Debutter, Mutts. 


I H4 


Act XIV of 1520, application of, 897 

accounts, cf, 900 

accretions to, 881-882 

alienation of, if allowed, 88o-S8i, 887-890 

power Cf, if can be granted by, 881 
contribution to, nature of, 882 
deity, if judicial person £80 
image, symbol of, 8 62 
property if vests in, 867-858 
description cf, 857-858, 869 

dedication, appropriation of rents and profits as proof of, 867. 869 

clear proof of subsequent, required to make a private temple 
public, 860 
complete, 879-880 

deed, mere execution of, not sufficient proof of, 879, 880 
deity, to, not particularised void, 868 
execution of deed not sufficient proof of, 875, 880 
how effected, 861 

idol, to, by mantras not rcgistnblc, 861 
proofs of, what are insufficient, 879-8S0. 
purchase in n ime of God not sufficient proof of, 880 
release by Govt for appropriation to worship not sufficient 
proof of, 880 
vague, void, 868 

distinction between public and private, 860-861. 

between temple and Mutt, 869-870, 873, 877 
family deity, 878, 
forms of, 857 

gift, of image if valid, 861 

to deity, if can be made, 867 
to God, if requires registration, 861 
to image not in existence, 867, 868 
to trustees, if requires registration, 85 i 
when valid, 867-868 
when void, 868 
God, as owner, 865, 878 
God, owner of property, 865, 9 2 4 
holder's rights, 875-876 
holy orders See Holy orders 
idol See Images, Family idol 
image Ste Images, Family idol 
invalid, when object to defeat creditors, 881 
irrevocable, 862. 

judicial proceedings about, 893*899. 
limitation, application of rules of, 903-908. 
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manager, powers of See Mohunt, Sebayet See Sebayet 
remuneration of, 880 
trustee if, 883 
Math See Matts 
possession of propety, 8S2 
private and public distinguished, 861-86:2 
Private — See Debutter 

Act XX of 1863 not applicable to, 898 
Civil 0 ourt’s jurisdiction over, 897 
conversion of debutter into secular how made, 860 
Debutter, nature of. See Debutter 
Sebait — See Sebayet. 

secular property, if can be turned into debutler, 860 
suit rel itmg to, 902 
turn of worship. See Sebavct 
what is, 859-860 
property of, 878 880-881 

vested in God, 882 
Public — See Matts 


accounts of, auditing of, 900 
application of Reg XIX of, 1810, 781, 898 

Indian Trust Act, Act XX of 1853, 70, 897, 898 
Indian 7 rustees Act, 899 
Madras Regulation VII of 1817, 70 
ehatram , bequest to, not vague if chanty indicated, 859. 
Courts jurisdiction over, 897 

estate of Mohunt determ ned by condition of» 872. 

gift to trustees if requires registration, 85 i 

Mohunt — See Mohunt 

Mohunty a public, $60 

Mutt — See Matts 

Mutt a pubhc, 860 

religious, if, 861-862 

statutes relating to, 70 

trust of property, if requires registration, 861 
what is, 859 

religious always pubfic, 861-862 
religious benefits Hindu community, 862 
Sebayet, See Sebayet. 

residence of, 880 
?mts relating to, 897-906 923 
succession See Succession 
tenures if can be created in, 880, 881 
texts on 843, 851, 855-856 
trustee See Mohunt Sebayet. 
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Endowment— (contd ) 

trustee of, if subject to Court jurisdiction, 897. 
vague, not, if chanty indicated, 859 
Will, if can be created by, 86i, 871. 

English— 

translation by persons with little knowledge of Sanskrit, 75. 
of Sanskrit law books, 75 
sometimes misleading, 76 

English Judges— 

administration of Hindu law by, 48-50 
changes in Hindu law due to, 52-53* 
decision by, 49 
deficiency of, 49-50 

duty of, in deciding Hindu law cases, 25, 722, 728, 730 

English law- 

advancement, principle of, it applies to Hindu law, 828, 839 
analogy of, in husband’s gift, 824 

Enmity- 

exclusion from inheritance due to, 670. 
father, to causes exclusion, 670 

Eru-Misra— 

Jimutabahan's account by, 39 

Estate- 

absolute See Absolute Estate 
Amgaon, 967. 

Betia, 938 

cannot remain in abeyance, 275, 882 

contingent interest can be created by Hindus, 1045 

creation of, by Hindu must be consistent with Hindu law, 1044 

Dhalbhum, 968 

Durbhanga Raj, 955 

different kinds of, 1044 

divesting of by adoption, 276-279 

Hindus can create contingent interest, 1045 

can create estate consistent with Hindu law, 1044 
Hutwa Raj, 936. 

impartible See Impartible Estate 

treated as ordinary property as to alienation, of, 952 
inconsistent with Hindu law cannot be created by Hindus 1044 
Jhana, 967 

Killayat and Gujrat, 967 
meaning of, 1044 
new cannot be created, 1044 
Nimar, 936 967. 

Nuzv»d, 938 
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Pachete, 957 
Patkum, 957 

P C,on widow's, 74 2 -743 
Ramgar, 957 
Sadak Arjunr, 967 
Shivaganga, 940-94I 

tail with succession by primogeniture cannot be created, 1044, 
Talukdari, of Oudh, 9(18-9 69 

vested cannot be divested by birth of near heir, 270 

by subsequent disqualification, 276 
except by adoption, 27G. 
widow's See Widow s estate 

Estoppel- 

adoption, relating to SVt Adoption 
representation by, 483 

Evidence — 

Act, sec 112,314 

admisibihty of, entries in books, 287 

statement as to pdwer of adoption, 287 
adoption, in, nature of, 287-288 
burden of proof See Onus 
circumstantial, 543 

compromise, of, not sufficient to determine nature of estate, 939 
custom, of 30-31, 939 

daughters, unprovided how to be proved, 5G1-562 
debts immoral proof of, 459-460 
decree, is, of what was decreed, 534 

of separation of co-parceners or all, 534 
disqualification from inheritance of, 675, 680 
documentary, 543 
estoppel Ste, Estoppel 
exclusion from inheritance of, G75 680 
impartiality, of, nature of, 939-940 

of, when not sufficient, 939 940. 
of, when sufficient 939, 940 
marriage, of, *75-176 
migration, of, 62-59 See Migration 
oral, 543 

partition, of, separation of estate, is principal 544, 
of, three classes of, 1,43 
of, what constitutes, 543 
presumption See Presumption 
proof of immoral debts, 459-640 
recital in deeds how far, 483-485, 769-770 
sannyasi of being, 854 
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Evidence — feontd ) 

separation of estate is principal, of partition, 543 
slight, sufficient if adoptee so treatedlfor long, 285-2S8 
surrender of interest, in impartible estate, 944 
Will though not operative as such, is, 426, 1037 
Exclusion from inheritance — 555 Stc Inheritance 

Act XXI of 1850, applies to loss of caste by conversion, 657-660, 66l, 60^ 
caste, deprivation of, moral, if applies to, 660-6C1 
effect of, on, 657-f»Go, 663, 668 
on prostitute, 668 
protects the converts from, if, 658 

Reg VII of 1832, principle of, if to applicible under, 658-659. 
Act XV of 1856, 661-662 
Act \II of 1928, 674 

addiction to vice if ground of, 655, 65 6, 670 
■adoption of religious orders as cause of, 672-673 

Byragis not excluded, 67 2. 

Sudra entern g order of Sannjasi or 

Yati not excluded, 672-673 
Allahabad H C view on, of born Mahomedan, 658 
bhndnesslwhether cause of, 655, 656-674 
born non-Hindu of, G58 
caste, deprivation of, meaning cf, 659-661 

issues of marriage with lower, and effect on, 66 1, 
causes of, 655 

classification of causes of, 657 

congenital and incurable defects of organs as ground of, 674 
blindness, deafness, dumbness as ground of, 674. 
defect need not be congenital, under Mit , 676 
conversion, if cause of, 658-659 

if causes dissolution of marriage, 661 

of fither and subsequent birth of son, if cause of, 658-659 
custom of, of daughter, 562 
daughter, of, by custom, 562 

of one, under, entitled to maintenance, 161-162 
daughter’s son, of, from survivorship, 495 
deafness, if cause of, 655, 656, 674 
defects, congenital, 6 ? 4 » G76 

cure of, if removes disqualification, 676 
of organs if ground of, 674 
deprivation cf caste, by, 659 

descendants of disqualified person not excluded, 656, 675-676 
disease, incurable, if ground of, 674 
test of, 675 

disqualification, causing, is personal, 675-676 
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disqualification (contc ) 

if removed by cure of defect, 676 
divesting, if, after cure of defect or subsequent birth, 676 
if applicable under Mitakshara, 676-678* 
dumbness, 674 

enmity to father causes, G70-671 
meaning of, 671. 
to propositus causes, 670, 671 
evidence of disqualification, 680 
fix-communication no longer cause of, 657 
female heirs of, from survivorship, 495 
females, of, as a general rule, 656 
Hindu son of Mihomedan convert, no, of, 658 
idiocy, if ground of, 673, 674 
impotence, if ground of, 655, 656, 674 
incurable disease if, ground of, 674,675 
test of, 675 

insanity, if ground of, 673, 674 

subsequent, if ground of, C73. 
lameness, if cause of, 656, 674 
lapse from orthodox practice, no cause of, 66 
leprosy, if ground of, C7<; 
nature of, 675 

maintenance, of disqualified persons, 678-680 
marriage, expenses of daughters of disqualified persons, 679 
with low caste and effect on inheritance, 66i 
Mit rule of, for defects, 676-678 
moral defects, cause of, 657. 
murderer of propositus, of, 672 
no, of distant heir by nearer m survivorship, 495 
non-partieipation in profit of joint Mit family is not, 540-541 
not total, 675 

onus of proving disqualification causing, 673, 674-675, 680 
P C , on unchastity causing, 663. 
presumption against disqualification, 680 
patricide, of, 670 

pro titute, heirs in natural family, of, if excluded, 661 See Prostitutes 
prostitution and Act XXI of 1850, 668 
principles of rules of, 656-657 
Keg VII of 1832, effect of, 00,658-759 
religious disability no longer cause of, 657-661 
remarriage, by, of widow, 661-662 
renunciation of Hinduism no ground of, 657-658 
of worldly concern as cause of, 672 
son born after opening of succession, of, 676 
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Exclusion from inheritance -(con/d ) 

stridhan, from inheriting, if, caused by unchastity, 66 9 
subsequent unchastity no ground of, 560, 662, 748 
survivorship, from, of female heirs and daughters son, 495 
total, if, 675 

tumour incurable, if ground of, 674 
unchastity if ground of — See also Unchastity 
by, of daughter, 66 2, 663, 
by, of mother, 662, 663 • 
by, of widow, 560, 662, 748 
degrees of, 663-664 

if causes, from inheriting stridhan, 66g 
if condoned by husband, no ground of, 559, 662 
undivided son takes to the exclusion of, divided, 494. 
widow marrying Mahomedan, of, from husband’s property, G61-662. 
widow’s unchastity, if causes, 560, 662, 669, 748 
Ex-communication— 

disqualified by, entitled to maintenance, 560-561, 678 
inheritance, if cause of exclusion from, 657 
moral and religious offences if cause, 665 
renunciation of religion, for, no bar to inheritance, 657 
Execution — Sic Judicial Proceedings 
Executor- 

legatee when appointed as, 1041 

position of, before and after Hindu Wills Act, to5l-l062. 

Executory devise— 1049 
Exequial ceremonies— 

meaning of, 640 

order of persons competent to perform, 630-631 
persons competent to perform, are not all heirs, 640 
sixteen Sraddhas with Sapindakaran arc, 640 

Factum Valet- 

adoption of orphan challenged after 38 years validated by, (Cal ), 2 28 
of orphan not validated by, 229, 231 
application of the maxim, 20, 1022 
difference between two schools, and, 20 
doctrine of, in and Mit schools, 19-21 
extension of, doctrine, to ancestral property, 51 
father’s alienation of self-acquired property, in, (Daya ), 594 
improper extension of doctine of, in Dayi. cases, 51, 370, 594 595. 
marriage applies to, xG6, 174'*75 
meaning of, 19. 

Mitakshara school, recognised by, 19. 

scope of the maxaim, 20-21 

View of Allahabad High Court, 20-21. 

of Bombay High Court, ao, 166. ^ 



11 IS DU LAW 


il$6 

Factum Valet— Oon/d ) 

view (eonid ) 

of Privy Council, 21 
violation of legal rule* not excused by, 21 

Family- 

composition of, 327-328# 975 
immovable property vested in, 975 

members of, have birth right of maintenance from ancestral property, 0 3 
Family arrangement— See Family Settlement 
agreement not to partition invalid, 501 
binding on parties, when, 5 01 
consideration necessity, of, if an>, 480-481 
contravening Hindu law, invalid, 5 °* 
f ither, by, binding on sons, (Mit ), 479 
heir, not binding on, 501 
p irtition, as to, 501-502 
purchase's, not binding on, 

registration, if necess iry for document of, 481 
what is, 480 

whether against Hindu 1 iw, 501 

widow, by, not binding on reversioners not party to it, 745 
Will, by, 426 

Will may be evidence of, 426, 1037 
Family business— Ste Joint f umly trade 
Family custom— Sto Custom 

difference of, from local custom, 28 
esstnti il of, 28 

evidence to establish, n ilure of, 30-31, 9J9 
imp irtible cst itc originated from, 932 
loc il custom different from, 28 
proof of, strict, 28 
unimportant family, in, 28 

Family Debt- 

members liable to pay, 430 

Family Deity — See frumily God 
Family God — Ste Endowment, Images 
dedication of property to, 878 

appropriation of tent is not sufficient proof, 878 
obligation to worship, a moral one, 878 
outsiders not prevented from worshipping, 852 
statement before, if binding, 909 
worship of, is voluntary, 878 

Family Idol— 

consensus of whole family may give estate of, another direction, 860. 
divesting of, by consensus of whole family, 8S0. 
gift of, and its property validj 85 i. 
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Family Idol— (con id ) 

obligation to perform pala, moral, 878 
property charged with worship of, 878 

whole family in divesting estate of, includes male and female relations, 8C0 
Family settlement — See Family arragement 
Family usage — See Family custom 

succession of eldest son for 8 generations proved, of .mpartibility, 939 

Father- 

alienation by, of ancestral property under Daya , 592, 595*596 
of Bengal school and factum valet, 19-21, 370 
of Mit joint family property, 380 381, 381, 441 

except for new business, 380 
of Mit self-acquired property, 26 7, 368 
ancestral immovables could be alienated by, under Daya , 50, 592 
Avyavahanka debt of, 444, 456-459 
breaches regarding other’s property, 444 
can alienate ancestrd immovable for support of f uml), 59 2 
partition against son's will, 503 

unequally distribute self-acquisition among sons, 368, 592, 597 
cannot alienate ancestral immovables under true Day i , law, 50, 592 
be compelled by son to partition, {D lya ), 592 
bind sons by reviving time-barred debt, 463-464 
encumber joint estate, to pre-empt other property, 446 
give sha-e to stranger, on partition, 503 
unequally distribute property among sons, 367-368, 592, 595 
competent, when, to alienate family property, 413 
compromise by, binds sons, 441;, 479-480 
corody cannot be alien ited ba, under Daya , 592 
criminal act of, 445 

damage done by, and son’s li ibilities, 444 445, 446 
danda , and sons liability, 456 
daughter, liable for marriage of, 129, t6l 

Daya. law of right of, in ancestral property how changed, 593 
death of, after decree igainst him alone, 477-478 
debt of, and son's liability, 432-45 j — See Debt 
decree against, if can be executed against sons, 471, 478 
duty of, for early marriage of daughter, 129 
enmity to, causes exclusion from inheritance, 670 
entitled to moiety on son’s acquisitions, 592, 597 
execution against, what passes by, 471 

of decree against, against son, 477-478 
family arrangement by, binds s-on, 479 
by, voidable, 424 
gift to daughter, by, 422 

relations by, 42.2, 4 flj, 445. 
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Father— (con/J ) 

guardian, as, 380 381 
hardship on sons when, merged in young wife, <598 
heir after mother in Mit 563 
to daughter, 829, 831, 837 
to maiden’s property, 829 
history of right of and son, 369-37° 
immoral debt cf, 459 
indemnity clause in deed by, 445 
inheritance by, 563* 612, C25 829, 831, 837 
insolvency of, and sons li ibdity, 447-450 
interest, high on, debts and sons li ibihty, 4 6° 
liable for marriage of d \ughtcr, 129, 161 
litigation expenses of, 445 
manager, as, 379-381 
marriage of daughter liable for, 120, 161 

mortgage or money decree against father, can be executed against sons, 477 
suit, if represents son in, 473. 

suit, manager other than if c m represent fjmily in, 473 
nearest relations of, preferred to mother’s to maiden's property, 829 
original texts on power of, over ancestral property, 595*597 
ownership of in ancestriJ property if absolute (Daya ), 593, GS3 
partition against son's will, can, 503 

cannot be compelled by son to, CDaya ), 592 
entitled to two shares on, 592, 596 
on, cannot give share to stranger, 503 
power of, as Karta, when party to suit (Mit ), 380 

as man iger of joint f imily (Mit ;, 379, 380, 381, 413, 439 
di'-pos ll of, of family property (Mit ), J79-380 
over ancestral property, (Daya 1, 50, 592, 598, 683 
over children, 191 

to alienate self-acquired property <Mit ), 367 
pre-emption money, liability of, 446 

right of, if can be claimed by son on sale by. 987 
repairs to property m tde by, 446 
rights of, and son in ancestral property (Mit ), 365 

in ancestral property under d iya , 50, 592, 598, 683 
sister of, 573 

as heir to maiden’s property, 830 
sister's son, of, 573. 

son’s son, of, 573 
son’s daughter’s son, of, 573 
son s liability for, debt of See Son, Debt, 
stranger cannot bo given share on partition by, 503 
succession of, 563, 612, 625, 829, 831, 837, 
suit against, in Mit , family, 468 
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Father— (Vo***) 

suretyship of, and son’s liability, 456-457 

testamentary power of over ancestral property 1038, 1039. 

texts on power of, over ancestral property, 595^597 

time-barred debt, revival of, by, not binding on sons, 413, 

tortuons act of, 446 

trade liability of, 446 

useless gift of, and son's liability, 456 

unequal distribution of ancestral property by, not allowed in Daya , 592, 
of movables to sons by Mit., 367 
of self acquisition to sons by Mit , 368 
Ward of Court, when, and son’s liability for debts, 450 
Will, by, 3G8, 1038 1040 

gift or inhritanee, 368 

Father’s daughter’s son— See Sister’s son 
Father’s first cousin— adoption of, valid (Bom.), 240 
Father’s full brother’s son- 

preferred to his half brother’s son, G26 

Father’s full-brother’s son’s son- 

preferred to his half brother’s son’s son, 6a5 
Father's 3rd, 4th, 5th and 6th descendants - 
succession of, under Mit , 568 
Father’s 4th, 5th and 6th desendants— 
succession of, under Day a., 614 
Father’s gift- 

immovables, in daughter’s marriage when valid, 542 

of, to, daughter’s father-in law held invalid, 542 
movables, of, deemed impartible, 542 
self-acquired property to a son of, 368 
succession to, other than nuptial piesent, 868. 

Father’s half-brother— heir under Daya., 612, 62 6 
Father’s half-brother’s son— heir under Daya , 62G 
Father’s half brother’s son’s son— heir under Daya , 626 
Father’s mother’s sister— 

succession of, in preference to maternal grandfather, (Bom ) 830 

Father’s mother’s s'ster’s son -573 

Father’s paternal uncle's son— preferred to father's, sister, 830 
Father’s sister— heir as Bandhu, 573, 579 

Father’s sister’s son- 

adoption of, valid (Bom }, 240 
Bandhu under Mit,, 573 
Gotraja in Daya , 615 
half-sister’s son, 626 
heir under Daya , 613. 
uterine preferred to half, 626 
Father’s sister* s son’s son - 571 
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Father’s sister’s son's daughter’s son — $73 
Father’s uterine brother- 

heir under Daya , 626 
preferred to half-brother, 62 6 

Father’s wife- 

amount of maintenance of, determined by share on partition, 701, 
cannot enforce partition, 523 

character of her interest in her share on partition, 523 
entitled to maintenance on partition among step sons, 607. 
to maintenance only m Mad , 524 
to share on partition even against father’s wish, 522, 
maintenance, amount of, determined by share on partition, 7O7. 

ch irge on her son’s share after partition with step sons, 607 
entitled to, on partition among step sons, 607. 
only entitled to, in Mad , 524 
nature of interest in her share on partition, 52} 
not entitled to share on partition in Mad , 524 

partition among sons and step-sons, entitled to maintenance on, Coj. 
oannot be enforced by, 523 
on, gets no share in’Mad , 524 
on, shares equally with sons, 521 
share of, if in lieu of maintenance, 522, 701 
on partition, 521 

on partition and stridhan, equal to son’s, 522. 
on partition if becomes stndhana, 523 
shares in accretion to ancestral property, 522 

Fellow caste people- 

heirs of Brahmins under Hindu law, 577, 614, 626 
no longer heirs of Brahmins, 577 
Fellow student- 

heir under Hindu law, 576, 614, 625 
no heir under present law, 576. 

Female — See Woman 

alienation by, heir, 756, 801, 983. 
excluded, maintenance of, 679 

exclusion of, heirs from inheritance, 495,565, 967 
gift to, 715, 823, 1002 

hardship on, due to case law on boaahde purchaser's rights, 714. 

heirs in Bom and Mad , 577, 57s 

impartible estate, succession to, by, 957 

inherited property by, if becomes stridhan, 720, 750 

joint, heirs if can partition, 750 

inheritance of, nature of, 749 
maintenance of, bonafide purchaser not liable for, 704. 
excluded, 679 

Hpw can be protected, 704-705 
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Fem&le — (eonid ) 

maintenance -— (contd ) 

right to, 684, 690, 693 

married woman’s property, preferred to male as heir to, 832 
members if cm take by survivorship, 498 
of joint famaily f Mit ), 328 
property inherited by, if becomes stridhan, 736 750 
residence, right to, 6go 
sebayet, if can be See Sebayet 

slave member of joint family, 328 — See Concubine & Woman 

Female heirs— 

in Bombay and Madras, 577-579 
precedence among, 577-578 
view of Allahabad H C , 579 
Punjab, 579 

Sapindas of same gotras, 177 

Fiction- 

adopter's competency, 233 
adoption, new birth in, of, 238, 251 261 
begetting adoptee, of, 238 243 245 

of, confined to certain rclitions in Bom , 243 
peculiar and should be adhered to, 257-258 
Forfeiture — Sea Divesting 
Forms of action- 
force of, 455. 

Manu’s text, on, gto 
Narada’s text on 9-10 
one, added by Narada, IO, 75 
originally eighteen, 9-10 

Fraud- 

advantage not to be derived from one’s own, 1020 
mortagagee loses priority through 1021 
Registration Act effect of, on, 1020 
settled account reopened for, 399 
Full-blood— Sr* Whole blood 

excludes half-blood collaterals in Daya succession, 609 

in Mit succession, 563, 564. 

Full-brother— See also Brother 

adopted son of preferred to aurasa son of half-brother, 2O1 
excludes half brother in Daya succession, 610 
in Mit succession, 563 
heir to maiden s property, 829 
oblations offered by, 643 
observations, on, 556-557 

preferred as presenting oblation to mother, 643 


H 1^6 
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Full-sister's son— 

inherits jointly with half-sister’s son (Daya ) f 613 
Gains Of learning — See also Gains of science. 

Hindu Gains of Learning Act, (XXX of 1930) 352 
property acquired, by, is exclusive and seperate, 352 
Gains Of science — See also Gains of Learning, Hindu Gains Of Learning Act 
do not include — 

earnings of an astrologer, 351. 
gains of a Karlcun, 351 
gains of an army contractor, 351 
salary of a subordinate judge, 351-352 
include — 

income from post in I C S , 351 
of a dancing girl, 351. 
of a pleader, 351 
of a Prime Minister, 351. 
joint family property, regarded as, 351 
incomes treated as, 351 

Hindu Gains of Learning Act, ("XXX of 1930), 351 
property acquired, by, is exclusive and self-acquired, 352 
Gambling- 

forms of action about, 10 
sons not liable for debts caused by, 456, 459 
Gandharva marriage- 

ceremonies required in, 168 See ‘ceremonies' under “Marriage ’ 
disapproved form of marriage,” 123-124 
Madras High Court, on, 168 
not obsolete, 168 

Garhastjia — second Stage of life of twice-born classes, 851 
Gauria School— See Bengal school 

Gautama— 

commentary on, Gautamiya Mitaksharas, 42 
pious purposes, property for, impartible, 921 
text of, on succession'to stridhan, 822 
Gautamiya Mitaksharas— 
also known ar Mitakshara, 42 
author, Haradatta, 42 
commentary on Gautama Smriti, 42 
Gentoos or Gentus-S« Hindu 
Gentoo Oode, 40 See Vivadarnava Setu 
Ghardamad— See Gharjamai 
Gharjamai— 

adopted son, similar to, 170, 171 
dependent member includes, 699 
Dvamushyayana form, resemblance of, 170, 

Ghardamad, same as, 170 
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Gharjamai— (<.onid ) 

Gharjavad, same as, 170 
Hindus, among well-known institution, 170 
maintenance, charge on the family 1 71 
entitled to, 170, 697, 699 
if entitled to separate, 171, 697 689 699 
member of father-in-law's family, 170 
origin of, 177 
status of, 170-1 /i 
proof of, 1 71 

Gharjavad— See Gharjamai 

Gift- 

acceptance essential for completion of, 990, 991, 992, 996. 
of, by consent when necessary, 992 
is threefold, 990, 593 

not necessary under Bengal School, 991, 992, ioo 5 
when complete ( Mit ), 990 
Acts, effect of, 1007-1008 

IV of 1882 (Transfer of Property), 1007, 1016, 1017, 1018, 1019, 1021 
I of, 1914, (Madras), 1008. 

XV of, 1916 (Hindu Disposition of Property), 1007, 1016, 1017. 
Registration Act, 1019, 1021 
Succession Act, 1006, 1017, 1018 
adopter's right to alienate by, of self-acquisition, 274 
adoption, artd acceptance essential, 247 
effect of failure of, on validity of, 283. 
affectionate, by father (Mit ), 368, 422. 
alienation by, of self-acquisition by adopter, 274 

ancestral movables, of, by father exclusively to one son invalid (Mit ) 367. 
benefit derived by those in existence at date of, 1009 
class, futuie gift to a, 1012-1013 
to a, 1008-1009, 1013-1014, 

to a, enures for benefit of those capable of taking, 1013 
to a, Justice Wilson’s observation on, 1011-1013. 
classification of, 987 

codes and commentaries, discussed by, 987 
complete, how effected, 990, 994, 1021-1O22 
when, 99O, 994, 1021-1022 
compulsory registration of deed of, effect of, 995 
condition repugnant to, void, 1050. 

subsequent, subject to, 989, 9 99 
conditional, 9*5,9 i6-9*7> 989. 999» *°5°- 
by Will, 1050 

construction of deed of, 784, 785, IOO3-1O05, lOll-iOia, 1014, 101 ^. 
of deed of, by husband, 784, 785, 823, 1003-1005 
of, to female, 825, 826, 827, 1002. 
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Gift— (contd ) 

cyPres , application of doctrine of, 853 , ion, 1014 
daughter, to, 1006 
daughter-in-law, to, 1005 

deed, construction 0^784, 785, IOM-1005, IOII-IO12, I0I4» I°t5 
necessity of, 1019 
defeasance of, 989 
definition of, 990-991 

Deity, to, how effected, 861 Sec Endowment, Images 
delivery of deed of, if necessary, 994, 996 
of possession if necessary, 995, 996 
of possession not essential, 995. 

Dharma in Kali Age, 856 

difference between Daya and Mit as to acceptance of, 991-993 
distinction between Eng and Indian laws of, 992 
doctrine of cypres, application of, 852, ion, 1014. 

of notice in, 1020 
donatio mortis causa, 999 

donee's existence, doctrine of, not supported by D lya , 100S. 
existence if essential, 999, 1005-1007 
liability, 1021 

right when accrues, 991, 999 
English and Indian laws of, decision on, to a class, 1013. 

distinguished, 1015 
law Oh, and acceptance, 99J 
law, rules of, regarding, 1013, 1014, 1015 ioid 
rule of construction if applicable, 1014, 1015 
enumeration of, by Narada, 988 
father, by, 422 

oh own and minor son's behalf voidable, 424 
father’s, of ancestral movable exclusively to one son invalid, (Mlt ), 367 
other than nuptial presents, succession to, 838 
fctilales, to, 715, 823, 1OO2-I003, 1005-1006 
to, whether limited, 1002, 
forms of action about resumption of, 9-10 
uture, 1012-1013, 1015 
G P notes, of, how effected, 998 

husband, by, construction of deed of, 7S4-785, 823, lOjj-iOOe; 
by, of immovable property, 823, 1003-1004 
by, to wife, 785, 823, 1 003-1 C04 
Idols, to not in existence, 857 
image, of, and endowed property valid, 85 l, 89O 
immovables, of, bow effected, 994 
improper, of one’s own property not invalid, 990, 
tthat are, 988, 989-990. 
invalid, what are, 989. 
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Gift — ( conid ) 

joint family property, of, 422-424 

Justice Wilson’s observation on, to a class, 1011-1013. 

maiden, to, by bridegroom reverts on her death before marriage, 830. 

maintenance grant, of, 999-1002 

marriage, and acceptance essential to, 167, 169 

meaning of, 823-824 

meanings of different classes of, 987 989 
mental acceptance of, when presumed, 991 
Mitakshara on, 988, 989-990, 990-992 
mother, to, iooS 
movables, of how effected, 994 
Narada, on, 988 

one of a series of persons, to, 1015 
over to heir of donor, 1015, 1017 
perpetuity, rule of, 1015-1018 
persona designates , to, 283, 1O11 

not to be merged into claso, ion 
possession in, 995, 995 

of, how effected, 994*995 

present and future, to a class distinguished, IO12-1013 
priority of, 993, 1015, 1018-1021 
Yajnavalkya, on 1018 
proper, what arc, 988 

Registration, Act, as to, 99 -998, 1019, 1021. 
if valid before, 997 
not sufficient for, 995 
of deed of after donor’s death valid, 997 
of deed of, when necessarv, 995 
when necessary, 995 
remoteness of, 1015-1016 

of, to be determined by possible future events, 1016 
requisites of, 990, 993 

for determining title in dispute between donees, 993 
reversioner’s consent, With, S05 
reversioner, to, 801 
revocation of, toai 

rule of perpetuity not applicable to, for public benefit, 1007 
Sebayet, by, 890 
sister, to, 1OO5 

Stndhan originated from, by relations, 715 
succession to father’s, other than nuptial oresents, 838 
( See Stridhan, Alienation, Women’s Property, Wills.) 
testamentary, of, undivided interest void (Mit ), 424 
T P Act affects Hindu law as to mode of, 993, 1007 

how far applies in Hindu law of, 10 07, 1016-1017, 1023 . 
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Qift— (tax'd ) 

unborn person, to, 993, 1007, 1015, 1017, 1018-1019 
undivided coparcenery interest of, 422-424, 983 
interest, of, by Will void, CM it ) 424. 
of, void, (Mit ) f 424 
of when valid (Mit ), 424 
universal donee’s liability, 1021 
useless, what are, 456 
valid, what are, 988 

validity of, joint firmly property, 42 2, 424 
when donor out of possession, 996 
widow, by, of a portion to reversioner, 801 

of property acquired with income indicates it her own, 777 
to daughter, occasion of Gowna on valid, 768 
to son-in-law of reasonable portion of property valid, 768. 
when held valid, 768 

wife, to (Mithila School.), 722, 825, 1003-1004 
to of immovables, 823, 985, 1003-1004 
to whether limited (Mithila), 723 

whether prohibition of acquiring absolute estate, 827 
Will, and. See Wills 

Wills by are gifts on last moment of life 867 
women, to, 715, 823, 1002-1003, 1005-1006 
Yajnavalkya on priority of, 1018 

Gift in odoption — delegation of power of by parents not allowed, 229 

Gita— 

caste on, 145 
equality of, all, on, 844 

incarnations of the Deity in diflercnt ages, on, 855. 

God — See Endowment 
Gotra — Ste Sagotra 

adoption change of in, 251 

Bhinna gotra, Sapmda, See Bandhu 

Guru if derived from, 88-89, 928 

marriage within same rule of prohibition of, 99, 143 

meaning of 88, 114, 

not exclusive to Brahmans, 88 

progenitors of, 88*89 

prohibition of marriage within same applies to, regenerate classes CM It,.), 
99-1OO 

Raghunandana on, 88 

status of Hindu determined by, 252 

text of Smriti cited by Raghunandana on, 88. 

Gotraja— 

Dayabhaga in, 615 

Mitakshara kt>d»S* 



Government— See Promissory Motes, Impartible Estates 

Gowna or Gamana — 

gift of immovable property by widow on daughter's, valid, 763 
gifts on, are Yautuka, 716 
meaning of, 716, 

Grand father- 

daughter's son of, a Bandhu, under Daya , 615 
debts, of, 454-455# 4<3o. 

descendants 4th, 5th and Cth of paternal, are Sakulyas (Daya ^,614 
succession of, under Daya , 613, 626, 

of, paternal, under Mit , 566 

Grand-father’s sister’s grandson— 573 
Grand mother— 

if entitled to share on partition, 5*4 
share of, on partition, (Mit ), 524, 525 

of, oa partition among grand-son (Daya >, 524, 607 
of, on partition 'S not stndhan, 52^ 
step-grand mother if entitled to s>hare on partition, 524 
not included by paternal, 566 
succession, of in Daya , 613, 625 

of paternal in Mit , 564, 566 

Grand son- 

daughter's son of, hens under Daya , 6t2, 625 
interest of non-liability, to pay, on debts, 431 
right by birth of m Mit, joint family, 361, 558 < 

succession of in Daya , 612, 625 
of in Mit ,558 
Grand-uncle- 

succession of, paternal, 567 

Grand-uncle’s son— 

succession of, paternal, 567 
Grand uncle’s son’B son— 
succession of, paternal, 567 
Grants — See Maintenance Grants 
Babuana, nature of, 955 
Government, by, effect of, 937 
hereditary public offices, for, 93T 

holder of Babuana, liable to pay revenue and cess to the Raj, 955. 

of office, to, nature of, 936 
impartible estate orginating in, 932 
Khorposh, in Chota Nagpur, 700 959 

incidents of, depends on custom, 700 
maintenance, nature cf, 955-956 

permanent hereditary, for, 995 

to junior members oijt of impartible estates, 700, 954, 
permanent hereditary for maintenance, 959 
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Grants — (eontd ) 

Putra Poutradtk, nature of, 956 
Sohag, nature of, 955 

wife, to, of power of sale in lieu of maintenance conveys absolute estate, 825, 
women to, Jife-intcrest, 1002 

Great-grandfather^- 

daughter'3 son of, Bandhu in Daya , 615 
succession, of in Daya , 613 6 a 5 

of paternal in Mit , 567 

Great grandfather’s daughter’s son -613 
Great grandfather’s son’s daughter’s son,— 573. 

Great-grandmother — 

succession of, paternal, 567 

Great-grandson — 

succession of, in Daya , 6ll, C25 
In M it , 558. 

three paternal ancestor's of in Daya , C15 
Guardian — See Marriage 
ad. hletn, power of, 410-41 1 
alienation, by, 396,408 

legal necessity for, 410 
void or voidable, 408 

appointed by Court, power of alienation by, 408 
appointment of, 405-407 
brother, elder, when, 405 

certificated, cannot start new trade for Ward’s benefit, 35C-357 
change of religion if disqualifies natural, 404 
contract by, 408-409 

liability of minor how far, 408 409. 

Specific performance, if enforceable, 409 
co-parcener, if can be appointed, 402 
CJpurt can select tit person as, 405 
may appoint Joint, 4O3, 405 
when to appoint, 403,1405 
Court’s juridiction, 405 
de facto and dejure, 4O9-410 
defalcation by, minor’s liability on, 505. 
extinction of, power of, when caused, 41 1, 
father, as, in suit for partition, 505 

as, of person and separate property of sons & maiden daughters 404 
if can appoint, 404, 405, 406, 407 
if can substitute another as, 404 
grandfather, when, 405 

Guardian and Wards Act, if applies to Mit joint family, 4 o,, 
joint, may be appointed by Court, 405, 
liability pf, 409 
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Guardian— (contd.) 

marriage causes extinction of, powers of, 41 1 
guardianship in r Set Marriage 
minor's liability on defalcation by, 505 

Mit. joint family, of lunatic's property cannot be appointed, 401, 402, 403 
of minor's property if can be appointed, 401, 402, 4c- 
of person can be appointed, 402 

property, can be appointed when members minor, 402-403 

mother, 

as in marriage, See Marriage 
alienation by,|4io, 
of separate property, 40-*, 404, 
power of, to appoint, 406 
to separate, 4^8 
to transfer, 410 

purchaser's plea of legal necegsitj, 440. 
mother's right if lost by rf-marrtage, 404 
natural, who are, 404, 40*. 
parents, natural, 404 

change of religion, of, effect of, 404 
power of, appointed by Comt, 407-408, 
extinction of when caused, 41 1 
of natural 407, 408 
of testamentary, 408 

purchaser can, set up plea of legal necessity, 41 o 
purchaser's rights, 410 
separate property, of 401, 402, 403 
sister, married, if, 405. 

specific performance, if enforceable, contract b>, 409 
step-mother, uhen, 405 
Will, by, if can be appointed, 404,1406, 407 
Gudbaja— 

meaning of, 188, 191 

son of the wonran*s husband, 191 

Guru— 

gotra,Jif derived from, 88-89, 928 See also Preceptor 
right of if enforceable in Court, 928 
succession to office of, 928 See Succession 
who can be, 927 

Half-blood— •£« Whole blood - - 

collaterals of, if joint heirs with those of full-blood* 556, 563 
observations on, 556-557 

preference of, relations of whole blood, to those of, 556, 563, 564* 609-610. 

Half-brother- 

adoption of, valid (Bom ), 24O 
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Half-brother— (comd ) 

excluded by full-brothers, 563, 610, 625 
father’s, son postponed to full-brother’s son, 626 
father’s, son’s son, postponed to full brother's son’s soft, Ga 6 . 
"observations on, $ 56 * 557 * 
succession of, 563* 610, 625 

Half-slater— 

hefrMnr Bom , 577, 588 

next to full sister, 578 
precedes paternal uncle, S78 
sons of, heir with full sister's son, 609, 613 
Harita — Deity, devolution of, 920 
Haya*Sirsha— -renewal of decayed images, 845. 

Heirs— 

chastity if neecssary for all female, 560, 662-663, 665 See Chastity* 
Dayabhaga, under, Qi r-^14, 625-626 
disinherison of, how can be effected, 320, 1040 
doctrine of spiritual benefit no test of heirship, 617 
exclusion of female, 495-496 
existence of, when succession opens, 609, 676 
female, exclusion of, 495-496 
in Allahabad, 579 
in Bom and Mad , 577-579 
nature of estate taken by two or more, 749 
power of alienation of, 756, 766, H 3 - 774 , 981 , 983. 
liability of, by survivorship, 431-432 
Mitakshara, 558-579. 

and Daya , compared, 615 

and Daya , do not differ as to the persons who are, 590, 
divides, into Gotrajas and Bandhus, 570 
persons having no relation, of, 576 
principle, meaning of, 948 

right of, not dependent on proprietor's pleasure, 320 
spiritual benefit, doctrine of, no test of heirship, 617 
Srikrishna’s order of succession of, 625-626 
Stndhan, to, of widow without issue, CMit ), 743 
subsequent birth of near heir does not divest,' 609 
wife espoused in disapproved form not, 559 
Yajnavalkya’s division into two classes, 570 
Hemadri — endowment for education, on, 850 
author of CJiaturvarga Chintamom, 40 
Collection of Smntis, 40 

Heritage— 

ancestral and self-acquired property, 337 
Daya, meaning of, 337 
Dayabhaga, according to, 590 
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Heritage -(contd ) 

always obstructed, 590. 
definition, of, 336. 

joint inheritance of obstructed, 342-343. 

Mitakshara, according to, 335 

obstructed, self-acquired is, 34 
obstructed and unobstructed, 87, 33Q. 
primary meaning of, 319-320. 

Privy Council on, 730-73 

tenancy in obstructed is tenancy-in-common, 342 
unobstructed, 321, 336* 337 

Hindu— 

Act XXI of 1850, effect of, on renunciation of Hinduism, 657*660 See Acts, 
ancient times, in, 192 
Biahmotsm, effect of embracing, by, 66 
Christianity, effect of embracing, by, 65-66. 
civilization, compared with Western civilization, 134 
English rules, application of, to 103--1034 
Gentoos or Gentus, meaning of, 60 
ideal of life, 134, 852 
of, marriage, 124 

Islamism, effect of embracing, by, 65 
law— See Hindu law 
legislation protecting apostates, 66 
meaning of, 59 

non-Hindu if Can be subject to personal law of, 658 
origin of the word, 59 
reconversion to Hinduism, 67. 
religion and conversion, 65 
renunciation of Hinduism, effect of, 65, 657 
stages of, life of, 851-852 
who are, 59 
Hinduism— 

Act XXI of 1850 on effect of renunciation of 657-660. See Acts, 
conversion to, 67 

another religion effect of, 65, 66, 
in marriage See Marriage 
legislation protecting Hindu apostates, 66- 
orthodox habits given up when if Hindu law applies, 66. 
reconversion to, 67 
renunciation of effect of, 65, 657 
Hindu Oains of Learning Act (XXX 0 f 1930J— 74 

property acquired by gains of learning is exclusive and separate, 552. 
separate property under, 352 

Hindu law— 

Acts relating to, 69*74 See Acts. 
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Hiadn law — (could ) 

adjective and substantive, 11 See Adjective law 
administration cf, by Europeau judges, 48-50. 
adoption cf evidence of, 64-65 
alteration of by judicial decisions, 5055 
applicability of, 59-65 

onus of proving, 65 See OnuS 
when orthodox habits giveu up, 66 
approved customs source of, 12 
Brahmos governed by, 61 
Case-law as source of, 48 

changed by legislature tribunals, 50-55, 69-74, 465 
codes of complete and exhaustive* tt, 75 
commentaries of, 33, 35 

of, m Mahomedan period, 37 
Communities governed by, 6c*54 See also. Communities, 
custom as source of, 13 
development of, by courts, 48-55 

distinction between agnates and Cogn ites as heir still exists ip, 634. 
divergence between commentaries and judici il decision on, 50-51 
divine origin of. It. 

English law, and, on legitimacy, 176 
English lawyers responsible for change in, 48, 50 
treatises of, on, value of, 49. 
translations as means of access to, 50, 75. 
estates inconsistent with, not to be created by will, 1044 
family not Hindu by descent, if governed by, 64-65. 
forms of action See Forms of action 
Hindu Jurisprudence, division of, 75. 
immoral custom, whether recognised by, 23-24 

Judicial Committee’s observation on administration of, by European 
Judges, 49*5° 

judicial decision altering, 50 

as source of, 48 

landlord and tenant, relating to^ 74-75 
legitimacy, on, if same as English law, 176. 
migration and school of, 67 

misconception of, as to status of members in impartible estate, 942. 
Nambutris governed by, 64 

non-Hindu, if can be governed by, 64*65, 658. 

View of, II. 

non-territorial law of Hindusthart, Ii 
now in force, C 9 

onus of proving applicabality of, 65 See Onus. 

ownership in, 362-363 

personal law of the Hindus, 69. 
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perverts how far governed by, 66-67 
quasi-lerritonal nature of, 67 
schools of, 56-58 See Schools 

of, are quasi-territorial, 67 
Smnti a source of, 13, 14. 
sources of, 12, 17 
Sruti a source of, 12 
statutes -lffecting# 69-74 
T P Act how far affects, 7 3, 993-994 
tying up of property favoured in, 78 
usages as evidence of, 23 
who are governed by, 60 
Hindu Law Books— 
adoption, on, 195-196 
authorities in different schools, 56-58 
Colebrooke’s method of translating, 761 
English versions of Sanskrit* 75 
European authorities on, 48-50 
misconstructions of, 76 
mistranslation, 75-76 
Hindu Shastras— see Shastras 
Hindu Widow’s Re Marriage Act — see Acts 

Act XV of 18561 70, 182-183, * 97 » 4 ° 4 » S61, 693 » 747 , 748. 
maintenance if allowed by, 693. 

Hindu Wills Act- See Acts 

Act XXI of 1870, 71, 1032-1034, 1035, 1036, 1039 
object of, 1032-1033 
History— women's position of, 205 
Holy orders — See Endowment Religious order. 
Banaprastha, 851 
Brahmachari, 851,853 
civil death, 854 
Math, meaning of, 853, 

Mohunt See Mohunt 
original text on, 854 
persons of, 851 853. 
property of persons of, 853. 

Sadhu Jain, 854 
Sannyasies, 853. 

Ceremonies for being, 854. 
proof of, 854. 
stages of life, 851-852. 

Valshnavas, 
succession to, 152, 

Vat), 8 ar, 
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Homa — See also Adoption 

adoption by regenerate classes necessary in, 249. 
by Sudra, not necessary in, 248 
by widow, if necessary in, 249, 25D 
within same gotra not necessary in, 249 
Datta Homa, 249 

distinguishes Dattaka from Dattnma, 250. 
vicarious performance of, 249 
women incompetent to perfrom 249 

Husband’s See Husband and wife. Husband's assent, Husband’s gifts, Wife 
bound to live with wife, 172 

to maintain wife 172, 693 
to provide residence for wife, 172 
competent to absolutely give immovables to wife, 825 
control of, over gift by stranger, 719 729 
his gift to wife, 729 
wife’s earnings, 719, 719. 
gift, by, to wife, 718, 823 See Husband’s, gifts 
guardian of wife, 171 

heirs of, succeed to married woman's property, 823, 831 
minor, cannot be guardian of minor wife, 171 
relation of deceased, preferential guardian of wife, 171 
right of, over wife’s propel ty, 720-721 
succession of, to married woman’s property, 830 
to wife’s Stndhan, 831, 837 
widow’s maintenance charge on state, 173,69 4 
wife's domicile same as of, 69, 171 
earning, control of over, 719, 729 
maintenance charge on property of, 693-594 

personally liable for, 172 173, 693 

Husband and wife— 

essential ceremone) for creating status of, 169 

form of action about, 10 

gift and acceptance create relation of, 169 

heirs in approved marriage, 122 

Saptftdas, are, 99, 122 

offence of harbouring, no, 180 

unity of, 173, t8o, 185 

wife’s interest in acquisition by joint trade of, is stndhan, 342, 719. 

Husband’s assent - 

adoption, to, different Views on, 206-207 

essential in Bengal and Benares, 205 
if necessary at the time of adoption, in Mithila, 205 . 
for Jaina widow, 209 
In Bombay, Madras and Punjab, 206 307, 
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Husband's awenW^##.) 

Bombay Pres idency, 9^6 
Maharatta country^ ja6« 
if required in gift as in acceptance, 337 

if operative after, husband’s death, in Bengal afuf Benares, ■abfi. 
if presumed, 206, 22*5, 227-228 
not operative after husband’s death iruMithila, ao 5 
power, looked upon as, 3f>8, 

Husband’s gifts— 

Adhivedanika, meaning of, 718 

after marriage becomes Anvadheyaka Stndhan* 719 
Anvadheyaka, meaning of, 718 

immovables of, not to be dtsposed of, 719, 823, 825 
movables of, may be disposed of after his death, 719. 
nature of, 719, 823 

on the occasion of marrying another wife, 718 
wife's interest, nature of, in, 719, 823. 

Idiocy— 

excludes from inheritance, 673 
meaning of, 673 

onus of proving, is on party alleging, 673 
Idol — See Images 

Iiutom son-m-law— Sec Adoption 
agreement, necessity of, 295 
proof of, 29s 

adoption in Oattaka after affiliation of an, 296 
affiliation of son-in-law, 295 

onus of proof, qf, 296. 

custom of, exists among Sudras of the Kamma caste, 295. 

in some districts of Madras, 295 

meaning of, 295 

non-co-parcener with Dattafca son living jointly, 296 
onus of. proof, of, 295. 
origin of, 295 
position of, 296. 

relationship of, with natural family continues, 39 6, 
rights of, 296. 

Sudras of the Kamma caste, anjong, 295 

shares equally with begotten son, 296 

validity of, marriage being after death of adopter, 295 

Illegitimate brother- 

share of, on partition among Sudras, 525-526 
shares in father’s separate property, 526. 
survivorship, of a Sudra takes by, 49S 

Illegitimate daughter - 

pgcluded by brother's son ^Bom ), 578, 
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Illegitimate daughter -Oovtd ) 

by legitimate daughter, 5 63 
right to maintenance, of, 700, 

Illegitimate son— 

adulterous'mtercoursejby, 335 335. 

by Sudra woman entitled to maintenance, 237, 329 

cannot claim maintenance when mother non*Hlndu, 335, 

concubine, by, 329-332 

co-parcenary of, 324, 495-498 

Dasi-putra, meaning of, 330 , 33*-33 2 

dependent member, as, to be maintained, 328, 697, 

entitled to share when father Sudra, 239, 495 

infant, to be maintained, 682 

inheritance of, 237* 329*332, 334 

joint*family, constitution by, 334 

member of, 328, 406-498 

legitimate son of predeceased preferred to divided broiler, 334* 
maintenance, ngnt of, to, 237, 329, 335 699 7 °° 
right to, is personal, 335 
right to not heritable 335. 
of Sudra, 33 5» 7°° 
men. bet of family, when, 328. 

non-Hindu mother, by, not entitled to mamtenanc *,4 133 
partition, tight to, 335, 497, 49 s , 503 
paternity cf, no presumption as to, 334 
to be proved, 334, 

property obtained for maintenance, not arcedril, 344 
representation, right of, 334 

rights of, 328-337, J34, 335> 496-498 
share of, of Sudra, 237, 329, 334 

of Sudra father, during his lifetime, 334 

no, when father left no separate or self-acquired|p»opertv, 314- 
Sudra, 'of, cannot claim share during father-. life, 334. 
cannot inherit collaterally 335 
entitled to share 237, 329. 
no right by birth in father’s property 334 
succeeds if not born of adulterous or forbidden intercourse, 
335. 336 

when entitled to succeed, 335 
status of, 335 

unmarried woman by, and adu!te r ous intercourse, 335. 
texts on rights of, 329 See Texts 

Images — See Endowment, Family God, Family Idol. 

ancient, or when ongin unknown not to be replaced, 854. 
consecrated, manifested therein God owner of property 8j$ 
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Illegitimate daughter- 

consecration, if necessary before gift, 867. 
dedication of property to, 8<5i 

to idol by mantras not registrable, 85 f 
definition of, 862 

deity, family, 878.” See Family Deity, 
juridical person, 865. 
property if vests in, 867-868 
symbol of, 862 
devolution of, 91 Q* 930 

destruction of, does not destroy endowment, 865. 
endowment not destroyed by destruction of, 865* 
family deity, 878 

gift of, and endowed property, if valid, 86*. 
to God, if requires registration, 861. 
to idols not in existence, 867, 868 
to trustees for idol registrable, 861 
God, owner of property, 865, 924 

invisible spirit and not material, juridical person, 8G5. 
juridical person, how far, 865, 866 
location of, 863 

material, not juridical person, 865 
materials for making, 848, 863 
oath, before, 908-909 

object of worship is manifestation' of God in, 863. 

of worship not, 863-864 
owner of property, if, 8671 868 
partition of, 919, 920, 930 
removal of, 863-864 

of, condition for, when valid, 863-864 
repairable, not to be replaced, 864 
replacement of, must be expeditious, 864 865 
when allowed, 863-864, 865 
when not allowed, 863, 894 
Salgrama, devolution of, 920-92 1 
if divisible, 920-921 

sanctity of, not destroyed by removal by decree-holder, 866 
significance of, 862 
statement before, 969 
substituted, to be consecrated, 864 
symbol of deity, 862 
text on devolution of* 919 
on materials for, 844 

trust for worship of, for public charity, 'if requires registration, 861. 
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Immemorial Custom — See Custom 
Immoral — See also Debts 

connection between debt and, character ta be proved, 459*4 
debts f or, purposes, 431, 459-460. 

I m moral Custom—*^ Custom 

conflict of rulings with respect to, 24. 
recognised by Hindu law, 23-24 

immovable Property- 

acquired with surplus income by widow, 776-777 

alienation by widow of, acquired with surplus income, 776 - 777 - 

definition, of, 1029 

father’s power of alienation of seif-acquired, 368 

power over ancestral, under Daya , 592, 595 " 59 6 
importance of. in India, 352 

widow, if full owner of, acquired with surplus income, 776-780. 
Impartible — See Impartible Estates 
army contractors, gain> of, held, 35 1 
astrologer, earmugs of, if, 351, 
estate — See Impartible Estate 

gains of personal execution unaided by family funds are, 351-35 2 
of science when, 351-352 
Images, 919-920 
Karkun, income of, 351 
pious purposes, property for, 920-921. 
surbordmate Judge, salary of, 351 - 35 2 
things which are, 541-542 
what are, 541 -542 

Impartible Batatas - 

accretions to, 953-954 

accumulations pass to heirs under ordinary law, 945 
adverse possession, nature of, to create, title to, 970 
' alienable unless otherwise proved by custom, 943, 944, 946, 947. 
alienation, poweHof, by holder of, 941, 942, 945-950 
Amgaon Zemindari, 967 
Babuana grants, 955-956 
Betia estate, 938. 

British settlement, effect of, on, 937 
case-law on succession to, 965-969 
creation of, not possible, 934-935, 946 
custom, creature of, 932, 935, 936, 950 

regulation of succession, by, 937 
debts of deceased holder of, if charge on the estate, 950-951 
descendants of original grantees entitled to maintenance, 958 
devise by holder of, 947 
Dhalbhum estate, 968. 

Durbhanga Raj, 955 
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Impartible Estates— (contd ) 

evidence to establish impartibility, 935, 939*94° 
extention of, 940 
family arrangement, 932. 

family usage sufficient to establish impartibility, 937, 939 
Government grants, 938 

grantee of maintenance grant not entitled to subsoil, 1001 
grants by Government, 938 

grants reverting on failure of male Issue when valid, 956. 

Hatwa estate, 936 
history, of 93**934 
holder of, acquisition by, 953-954 

bound to preserve corpus int 101^941, 945 
competent to divide, 947, 

competent to alienate tn absence of contrary custom, 943 
enjoys privilege of appropriating surplus income, 949. 
holder’s right of alienation, 941, 942, 943, 944-950 
right similar to Hindu widow’s, 95J 
Hunsapur or Hatwa estate, 936 

illegitimate brother succeedsjto ,in preference to remoter legitimate 
relation, 970 

impartibility and jomtness not inconsistent, 940, 942 

no ground for inferring absence'of co-ownership, 946 
Jharla estate, 967 

joint ownership in, 94O, 941, 943, 944,, 945, 949 
ludicial'Committe* on alienation by holder of, 947, 949-950. 
junior members of, entitled to maintenance, 9S4-956 

living in different village, if indicates separation, 943, 944*955. 
surrender by, evidence is to, 944 . 

Killayet and Gujrat estates of Orissa, 967 
Madras Impartible Estates Act (II of 1904,), 9)8 
Madras law relating to, 945 

maintenance amount of, 959 See Maintenance Grants 
claimant’s remedy on refusal to pay, 960 
descendants of original grantee entitled to, 958. 
fromlholder of, 941 
grants, alienable, if 960 

ancestral when, 960 
impartible, if, 969. 

Khorposh, 959 
minerals, right to. Id, 959 
, nature of, 956, 957-958 

in Chota Nagpur, 956, 959 
tn Pachete Raj, 957 
in Patkum Raj 957, 
paaiJc if, 960. 
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Impartible Estates— [contd ) 

permanent hereditary, 959 * 
presumed for life, if,; 957 ~ 95 S 
Putra-Poutradik, 956 
resumable, if, 957 
to, junior members of, 9 S 4 95 *> 
how to be given, 958-959 

right to, if due' to co-ownership or relationship, 955 
incident of co-ownership 10, 942 955 
who are entitled to, 955-958 
withholding of, claimants, remedy on, 9C0 
Nim ir Zcmindarv, 936 , 967 
Nu^vid estate, 938 
onus of impirtibihty, 935-936 
separate property, 944 
origin of, 931*933 

In Chota Nagpur and Orissa, 9*5 
nginal text on, 931 

Permanent Settlement, effect of, on, 933, 

Polliam, meaning of, 940. 
presumption of impartiality when arises, 937 
Zemindary, if any, 936 

primogeniture, custom of, regulates succession to See Primogeniture, 
priority in succession to, of sons by different mothers, 9G9-970 
Privy Council on alienation by holder of, 947, 949-950 
Putra-P outradik grants of Chota Nagpur, 956. 

Rajes, 931, 935 

disttngushed from Zemindary, 935 
Ramgar estate, 967 

regulations affecting, 933 * 934 , 952 See Regulation. 

release of service attached to, effect of, 936 

right to maintenance incident of co-ownership in, 941, 955. 

Sadak Arjum Zemindary, 967 

savings pass to heirs under ordinary law, 945 

separation of juniors members, 943 

ShiVagunga, 940941 

Sohag grants, 955 

son if acquires right by birth in, 942, 943, 944, 95G 
special usage, requirements of, 935-936 
spes success tones, right of family member, if, 943 , 944 . 
succession, by survivorship to, principle regulating, 942 
by widow and, 938-939, 967 

Dayabhaga and Mitakshara, distinction between, as to, 966. 
illegitimate brother preferred to remoter relation, 970 
Mitakshara rule, 966, 968L 

priority among sons by different mothers, 969-9 70. 







Impartible Estates— {could ) 

regulated by custom, 937, 963, 965-966, g6y, 968, 969 
traced, how, 969 

survivorship follows co-ownershtp and joint tenancy* 943* 
rule of, if applies to, 941-942, 943, 944 
Tahikdan of Qudh, 968-9C9. 

treated as ordinary property as to ahenation, 952 
Zemmdary, distinguished from Raj, 935 . 

presumption, of impartilitity, if any, 936 

Impotency— 

inheritance, if disqualification in, 655, 656, 674 
marriage, if disqualification for, 127 

Incurable Disease— 

Incurable tumour does not exclude from inheritance, 674 
inheritance, causes exclusion from, of, 674, C75 

Indivisible Properties— 

Impartible things, 541-542 
Infant — See Minor 

Inheritance — See Exclusion from Inheritance, Succession, Survivorship 
Act, Hindu Law of, 74, 567 
adopted son can give up right of, 259 

agnates preferred to cognates m every system of jurisprudence, 633 
Bengal doctrine on woman's, extended to Mit, 735 
charges on, taken by limited owner 754-755 
cure of defects, effect of on, 677 

dancing girls and prostitutes, to the properties of, 660, 661, 667-669, 
841-842 

Daya, derivation of, 319. 

Dayabhaga, order of, 609-654 

degrees for marriage, if different from that of, 103-104, 1 04-1 14 
disinheritance bow can be'effected, 1040 
disqualification for See Exclusion from inheritance 
for, is personal, 675-676. 
exclusion from See Exclusion from inheritance, 
illegitimate son of Sudra, of, 337, 329, 335 
law of, 319 1 3 30 * 

limit as to degrees, of descent, 363 

maintenance, Liability for, limited by property inherited, 683 
Mit. mode of devolution, 320, 
order of, 558-577 

tule of disqualification for, 676-677. 
murderer excluded from, €71 

natural love and number of degrees of relationship for, 320, 631-63^. 
origin of law of, 3*9-330 
original texts on, 463, 464 

texts on exclusion from, 655-656. 
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patricides excluded from, 671 
posthumous son’s tight of, 364, 365 

prohibited degrees for marriage if, Bandhus for, 1 03-104, 104-1 14 
Sanskrit word for, 319 

son of disqualified person born after succession, no divesting, by, 676. 
survivorship or succession when applies, 320-324. 
unchastity if excludes from, 66a, 663 
widow, by, forfeiture of, 747, 

Insanity- 

Act XII of 1928, as to exclusion from inheritance, for, 674 
excludes from inheritance, if, 673 674 
marriage, if disqualification for, 126-127 
need not be congenital for excluding from inheritance, 673 
partition, at the time of, excludes from share, 673 
subsequent, does not divest co-parcener, 673. 
suspends right while subsisting, 673 
Insolvency- 

Act, Presidency-towns, 447 

Insolvency of father and son’s liability, 447-450 
Receiver in, can attack colourable transaction, 450 

whether gets possession of joint family, 448-450 

Interest- 

borrowing by widow at high rate of, to be justified by proof of necessity, 

759 . 767 

Damdupat, principles, of, when applies, 71, 462-463, 768 
grandfather’s debt, on, 456, 460 

onus on creditor to explain why rate high, 461, 4S3. 

mere statement, high not sufficient, 461-462. 
rate of, when high, onus on creditor to explain, 461, 483, 768 
reduction of rate of, where necessity for such rate not proved, 7C8. 
son’s liability to pay high tate, 460, 461, 46a 
Intermarriage— Sod Marriage 
Acts on, 160 

III of 1872 (Special Marriage Act,), 160 
XXX of 1923 amends Act III of 1872, 160 

marriage between different castes sanction by, 160 
of a man having wife, not sanctioned by, 160 
between Bairagi and not Bairagi, hi Id valid, 150 

Banya and illegitimate daughter of Brahman held valid, 

Brahttlana woman and man of Kshatn caste held invalid, 

different castesjsanctioned by legislation, 160. 

different sects of Lingayets, 160 

Dome Brahmana and Haree girl held valid, 157, 
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Intermarriage— (contd ) 

Jhabra Rajput and Tarkham woman held valid, 157 
Kaibarta and Tanti'not presumed, 159-160 
Kayastha and Dome held valid, 157, 158 

and Sahoq, custom in some places, 160 
and Sudra, not valid, 158 
and Tanti held valid, 157, 158 
Kayasthas of sub-divisions in Bengal and Oudh, 158 
Sikhs, among, held valid, 160 

sub-divisions of Kayasthas not common in Bengal and Oudh, 158. 
of Sudra tribe allowed by Shastras, 158, 159 
of tribes, 157, 160 

sub-section of same cast not prohibited, 159 
Vaidyas and Kayasthas, custom of in some places, t6o 
Vaishya and llligitimate daughter of Vaishya, held valid, 159 
woman^of higher and man of lower caste condemned, 156 
womanlof lower and man of higher caste recognised by sages, 156 
Dayabhaga on, 156 

legislation on, between different castes See Acts under this heading 
Mitakshara on, 156 

prohibition of by latest commentators, 159,] 
sages on, 156 

sub-divisions of same caste, between not prohibited/*i59 
valid as between parties and issues, 157 
Interpretation—^ Construction 
Hindu law of ,25, 78-79 
Involuntary sale— See Compulsory sale 
Jagannath’8 Digest — 40 See Vivada Bhangarnava 
J at mini- 

end of Dharma on, 3 

Smnti and Sruti, authority of, on, 4 

Jains— 

adoption, married boy may be taken in, 247 

no religious ceremony needed in, 248 
no restriction of age, Cot, 247 
orphan of, valid by custom, 231 
peculiarities of, 207, 231, 247, 248 
governed by Hindu law, 62 

widow takes husband's property absolutely m Mangole, Uplate and 
Balapur, 560 

Jimntavahana — author of Dayabhaga, 38 See Dayabhaga. 

Jaratkarn — legend of, teaching duty of begetting male issue, 217 
Joint family- 

advantages of, 325-326 

based on principle of subordination, 325 

benefits of, 325-326, J 
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cherished institution of Hindus, 324 
community of, interest in property of, 5*0 
constitution of^ 325 
continuation of patriarchal family, 324 

Dayabhaga under, ancestral- property no jointaess between father and son, 

in, 601. 

Bengal in, 600 

blending of self-acquired and joint property by a brother effect of, 604. 

Dayabhaga law changed by Court, 601 

difference between Mit and Daya., 590 

elements of same as in Mit, 602 

enjoyment of same as in Mit, 520, C02. 

father’s positionin, 601 

changed by Courts, 601-604 
share in son's acquisition, C01-G02 
hardship on sons, 602 

joint property between fither and son where possible, 6O1 
joint tenants not in, 602 

Karta's position same as in Mit, 520-521, C02 
manager’s power in same as in Mit , 520^ 602. 

onus of proving acquisition by members as joint property, 602-603 
paitition, 591 See Partition 

means gift in fathers life time, 601 
presumption — See Presumption 
presumptions of same as in Mit, 602 
rights conferred on fathers by Courts, 601 

self-acquisition by a member of, if becomes joint property, 602, 603, 
son's acquisition if joint property of father and brothers, 601-602, 
tenants in common, pn, 602 

test for deciding if self acquisition becomes joint property, 603. 
texts on ancestral property, 595 
difference between Mit and Daya , 1590 
education expenses of, in, 327 
enjoined by Hindu Shasfcras, 324 
junior members status of, 325 
Mitakshara under, alienation See Alienation 
debts See Debts 
devolution* See also Succession 

accession not succession on member's death, 490. 
charges on undiaidcd share passing by survivorship, 496. 
co-parceners, inheriting from mother, uncle, etc* 49^, 

tenants in cotnmony when succeed as-, 490s. 
course of, determination of, 323-324 
daughters's son excluded from survivorship, 496 
female heir excluded from survivorship, 495, 

members if can take by survivorship, 495-496, 498^500, 
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Joint-family— C contd ) 

Mitalcshara —(eontd ) 
devolution — (contd ) 

illegitimate brother of Sudra talcing by survivorship, 49 6 
joint donees take as tenants-in-commOn, 492 

purchasers take as tenants-in-ccmmon, 492 
joint tenancy See Joint-tenancy 
joint tenants members hold as, 491 
members hold estate as joint tenants, 49* 
modes of, 32 o 

order in succession differs from that in survivorship, 495-496 
of by survivorship, 493-494 
succession See Succession 

succession to obstructed heritage is tenancy-in-cpmmon 492 
survivorship See Survivorship 

tenants-in-common, co-parceners when succeed as, 492 
donees, when, 492 
purchasers when, 492 

vesting and divesting 374-375 See alto Divesting 
impartible things, what are, 541-542 
judicial proceedings See also Judicial proceedings 

agriculturist’s house if luble to be attached and sold, 477 
arbitration reference to by manager, 478-479 
capacities of member two-fold, 4C5 
case-law, effect of on statutes, 473-477 

Compromise and family arrangement by father binding on sons, 

479-480 

conflict of decisions as to suit by a single member, 466 
decree against father if binds sons on father’s death, 477 
execution against father alone what passes by, 471 473 
father compromise apd famity arrargement by, binding on 

sons, 479-478 

decree against if on his death binds sons, 477-478 
may represent family in, 468 
what passes in execution against, 471-473 
limitation for suits See Limitation 
Its pendens, application of, 478 
manager, suit against, 467 468, 469-471 
suit by, 4G6 467, 4G9 471 

managing member representing whole family 465, 473. 
mortgage suit, if all members to be made parties in, 473-477 
onus of proof See Onus 

parties in mortgage suits under Sac. 85 T P Act, 473-478 

personal capacity of member, 4C5 

recital in deeds, evidentiary value of, 483*485, 769*770. 
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Joint-family — (centd ) 

Mitakshara — (eontd ) 

judicial proceedings— (comfd ) 

representative capacit y of member, 465. 

share of profits before partition, no suit can be brought for, 373. 
suit against father, 468-469, 471-481 

against manager alone, j/tyf-tfXS, 4^S>‘47*- 
by manager, 466-467* 469-471 

by managing member, no presumption of representation in, 

469-470 

frame of, 478 

T P Act, Sec 85 and C. P C or, 34, r 1, effect of case-law on, 

473-477 

Letters of Administration, Cannot be granted in, 479. 
management, chanties, properties absolutely dedicated to, of, 376 
compulsory sale of property mortgaged by manager, 384-385 
family properties of, 376 
father as manager, 379 See Father 
father's power of disposal, 380-381, 4ft 

guardian funder Act VITI of 189O) if can be apdointecf, 4O1. 
manager, by, no difference in two schools regarding, 520-521. 
members when entitled to account, 398. 
property absolutely dedicated to charity, of, 376 
son’s power of, interference in, 376. 
manager— See Manager 
agent, if, 336 
alienation, by, 377 
necessity, of 375-376 
other than father, 381, 382, 388 
manager's authority to borrow on commercial terms, 378 
onus, on lender, 279. 
disabilities, 378. 
discsetion, 376. 
expenditure, if unjust, 377 
lease, 378 

liability, 377-378, 398-401, 518-519 
misconduct, 278. 
negligence, 378 

non-performance of contract, 378 

posftiorf, 376, 377 

power of alienation, 377, 378. 

power when other members majors, 384 385 

power when other members, minors, 382-384 

remuneration, 382 

riglrt to borrow, 377, 378 

rights, 376, 377 





Joint-family — ( contd ) 

Mitakshara — (contd ) 
managers —(contd ) 

speculative transaction, 778 
members See Coparcener 
adopted sons, 363 
conversion, of, 336 
effect of, 336 

jomtnfess, if continues, after, 336 
severance, if effected by, 336 
females, 327, 32a 

female slaves or concubines, 328 See Concubine 
illegitimate sons, 328-332 See Illegitimate son. 
males, 327, 32a 
poor dependants, 328. 
posthumous sons, 384 

rights of, 364, 365. See Posthumous son 
modes of devolution of property, 320, 490 See Devolution 
original texts, 314-3*7. 
partition See Partition 

presumptions and burden of proof See Presumption 
property See also Joint-family property 
acquired property, 347-330. 
acquisition by joint personal exertion, 341 
ancestral property, 343-347 

property lost and recovered, 347 
classification, 340 
corody, 35 a -354 
gams of science, 350-352 
heritage obstructed and unobstructed, 336*337 
immovable property, 352 
impartible things, 541-542 
joint-family trade, 354-361 

inheritance of obstructed heritage, 342 
personal exertion, acquisition by, 341 
property, 321, 337, 340, 
moVable'property, 354 

obstructed and unobstructed heritage, 336*337* 
obstructed heritage, joint & inheritance, 342 
separate property, 343 
wealth gained by a member, 350-352 
rights and privileges. See aUo Co-parcener 

adverse possession, by sole enjoyment, 373*374- 
ascertainment of 3hare on partition, 375 
birth, by, of son, son’s son &c , 361, 363, 3 f 9 * 
concubine, of, 328. 
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Joint-family— ) 

Mitakshara— (cotttd ) 

rights and privileges — ( contd ) 

co-parceners, of, tj66 See Co-parcener 

co-owners, meaning of, 362 

definable share, no member has, before partition, 37*» 
enjoyment in severalty of particular property by agreement, 733 
equal possession by members before partition, 37^ 
extent of right of a member cannot be ascertained before parti 
tion, 373, 374 

father and son’s rights, history of, 369*37^ 
history of father’s and son’s right, 36S'37° 
limited rights, on separation, 363-394 
ownership, special meaning in Hindulaw, 36a. 
partition, right to, if any, 361, 362 
succession See Succession 
survivorship See Survivorship 
vestiug and divesting, 374-375 See aha Digesting 
successicn and survivorship when applies, 320 
vesting and divesting, rule of, does not apply to, 374 
normal condition of Hindu society, 324 
separation of, by one member, effect of, 531-534 
effect of, 53i'543 
system of, 324-327 

key to the order of succession, 565, 839 
Jofnt-famiiy property -See also Joint property 

blending of joint with self acquired property makes them, 348. 
presumptions, in, 348, 349 

creditor Cm proceed against entire, in son's hands, 443 

transferred by one member to another, 418 

evidence, in, 350 

father's creditor can proceed against entire, 443 
gains of science, if, 350-352 

heritage, obstructed and unobstructed See Heritage 
Hindu Gains of Learning Act (XKX of 1930;, under, property, not, 353 
house, additions to, if raises presumption, 349 
building of on ancestral land, if, 349 
nucleus if, 349 

jomtness, acquisition during, 350 

liable for father’s debts if not for immoral or illegal purpose, 436, 443. 

what passes in execution against father, 471-473 
nucleus, in, 349, 35O 
onus to prove, 349, 3<;<5 

presumption, right of, if can be claimed by son, 987 
presumptions, in, 349, 330 

Joint-family trade— 354-36'. 
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acknowledgment by one member binding on family, 354 
ancestral joint property, species of, 354 
Contract Act, application of, 359, 361 
co-parceners if co-partners in, 354, 358 
co-parceners' business, not necessarily, 358. 
co-partner, member becoming, 354 

creditor, lending for, need not enquire into finances of the business, 360 
benefit to be proved, 360 

existence of family business, if sufficient, 360 
necessity of high rate of interest to be proved, 360 
subsequent failure of, business and liability of, 360. 
creditor’s duty m dealing with, 360 
not to enquire finance, 360 
difference from ordinary partnership, 354 
evidence of, 358-359 
dissolution, no, on death, 354, 360 
by member, 360 
notice required, 360-361 
family trade with stanger, 35 8 * 359 
father, as manager, 357 

starting of new business, by, if ancestral, 358 
infant does not by birth become partner in, 355 
gets by birth interest in, 3 S 4 » 355 
not personally liable for losses in, 355, 356 
share in assets liable for losses in, 354, 356 
infant’s liability in, 355 . 3 S& 

interest of every member liable for for losses in, 35 f 355 
joint family property liable for dues on, 354 

unless tainted with immorality, 354 
liability, for, J 54 - 35 S 

after birth of member* 355 
manager, of, can be sued alone, 356 

father, as, and any other, 357 

if, can be compelled to continue business, 361. 

may pledge its credit, 377, 4»3 

powers of, 35 ^. 

represents family in suit, 356, 388, 413 
member, liability of, 354 
after birth, 355 
during lmfancy, 355 * 
member’s trade with own fund, 358 

with joint family fund, 359 
Mitakshara family, of, 354 

nature, of, 354 v 

new trade, if can be started, 356, 357 3$S. 
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Joint-family trade — (<ontd ) 
new trade — ( canid ) 

sons not 1 able for, 358 

Partnership Act, Indian (IX of 193a) if applies to, 355 
partnership in, how to be proved, 358 359 
presumptio**, if any, 358 

property acquired by member after separation not liable for, 355. 
liable for loss in, 354-35$ 

son’s liability for father’s debt for private trade carried against Government 
rule, 357 

speculative, if should be, 359 
stranger, with, 358, 359 

Contract Act, applies in, 359. 

Partnership Act, how far applies, 359 
rights of coparceners, 359. 

of descendants of co-parceners, 359. 
suit for dissolution in, portion who should be, 361 
when dissolved, 359 - 35 ° 
what is, 358 
when ceases, 361 

Joint property— See also Joint-family property 
aquisition of, 34°, 342 
burden of proof as regards, 547 
charges on, 526-528 
coparceners of See Co-parcener 
definition of, 337 
elements of, 340 

father and sons, acquired by, (Daya ), 603 
impartible estate how far, 940, 947 
joint-tenants of. See Co-parceners 
joint-tenancy See Joint-tenancy, 
marriage expense of girl a charge on, 161-162 
presumptions as regards, 545-55* * 

what are included in, 340 * 

Joint- tenancy — See Impartible Estate, Joint Family (Mit ), Co-parcener 
CO-parCeners, of See Co parcener 
Dayabhaga, not under, 591-592, 602 
difference between English and Mitakshara, 338-339, 491 
English, arises from deed or Will, 4<?1 

introduced in India by codified law, 338 
originates in purchase, 338 
severance of, when, 493 
female heirs’ tenancy is, (Daya _)> 750 

Joint brothers inheriting maternal grandfather's property takes, 343-343. 

their male Issues, if become co-parceners, 492 
joint-tenants See Co-parcener 
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Joint-tenancy — (eontd ) 

Mit. and English, distinguished, 333-339, 491 . 

oirginates in inheritance, 338, 491 
reunion, if on, 585 
survivorship and, 332, 491-493 
tenancy-in-coAunon, and, 493 

unknown in Hindu law except in co-parcenery in undivided family, 493 
widows, two or more, held, 560 
Will cannot be created by, 1044. 

Judicial decisions— See Case-law 

adoption, on prohibited relation for, 340-245 
alteration of Hindu law by, 50-55 
commentaries, deficiency in, supplied by, 48 

Dayabhaga law of father’s power over ancestral property changed by, 593, 

601.602 

law of reunion seems modified by, 588-589 
law of Succession changed by, 613, 636-640 
divergence between commentaries and, 50 55. 
gift to a class, on, 101J 

impartible estate, alienation by holder of, on, 947 949 
succession to, on, 965 

Mit law of co-equal ownership of father and son in ancestral property 
changed by, 380. 

of son's liability for father’s debts changed by, 465 
son’s liability, on, 444-447 
source of law, as, 48 
Stndhan, on, 733-735 

inherited by woman, on, 736-738 
woman’s estate, on, 731 , 733 

right in inherited stridhan, on, 52 

Judicial proceedings - See Joint-family (Mit ), Widow's Estate, Limitation 
and Endowment 

capacities of members of joint family in, 465 
compromise, 479*481 See Compromise 
declaratory suit by reversioners male and female, 809 
effect of decree, in, 812 
decree for maintenance bow recoverable, 708 

execution, of personal decree, under Order 34, Rule 6 , against joint property 
477 

what passes in, against father, 471*481 
widow, 7 68 

family arrangement, 460-481. 

father, compromise of, by, if binding on sons, 479-481. 

decree against, if binds sons after bis death, 477-478, 
res judicata, against, if binding on son, 471, 

S9it against, 468-469, 47«-f8|, 
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father — (canid ) 

what passes in execution against, 471-481 
limitation See Limitation 

manager, if representative of whole family, 466, 467, 469, 47°* 
suit against, 467*471 
suit by, 466-467, 469, 470 

plaint, if should mention manager a3 such, 47O471. 
res jadicata, in, 471 
marriage, as *0 See Marriage 
onus — See Onus 
res judicata, 471, 812, 903 
suit against father, 468-469, 471 481. 
against manager alone, 467-471 
by manager or single member, 46C-467, 469, 4/0 

plaint, if should mention manager as such, 470-471 
res judicata, in, 471 

by or against widow for possession how far binds her'and reversioner 

786. 

by purchaser of undivided interest, 420 421, 336. 
by reversioner. See Reversioner 
declaratory, by reversioners, 809 
for partial partition by member, 3 36 
parties to, under Sec 85 T P Act, Act, 473*475 
possession by reversioner after widow’s death for, 814. 
relating to endowments, 893, 909 See Endowment 
relating to certun right of priests etc , 900-902 
to set aside alienation of Mit joint property, 426-427 
to set aside invalid adoption, 283-285 
Court fee, for, 285. 

widow, compromise, by, when binds reversioner, 78j«784. 
compulsory sale against, 788 

decree against, how far charge on husband’s estate, 788, 789, 
when binds reversioners, 782, 783, 784 
whether operates as res judicata, 782, 
in suit by or against, if binds reversioners, 783. 
dismissal of suit by, as time-barred not res judtcafa against rever- 
sioners, 782-783 

execution sale against, what passes in, 788 
representing husband's estate in, 782. 
restraining waste by widow, 780 

Jurisprudence- 

branched of Hindu, 75, 

Hindu, complete, 741 

KsHriftk*— evidence a« te date of Jlmuuvafcana, 30, 
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Kali Age- 

certain practices not to be followed in, at 
charity is supreme Dharina, in, $56. 
intermarriage prohibited in, 31-22, 1 57. 

Kritrima, form of adoption, in, 293 
practices to be eschewed in, 31 
Kaligbat— trim of worship, if transferable. See Sabayet 
Kallkapurana - house of Sankara, on, 848 
Kalpataru— x 

author, Lakshmidhara, 41. 
compilation of Smnti, 41. 

time of, 4' 

Kamalakara— Sapinda relationship, on. III. 

Kamathis — governed by Hindu law in some matters, 62 
Kanina son— defined, 187-188, 191 

Karao Marriage— religious ceremonies not necessary, in, 168 
Karma — doctrine of, 8S2 
Karta— See Manager 
agent, |not strictly. 476 

alienation by, 377, 378, 380-381, 382-385,-391, 39a. 

by, for no family purpose void, or voidable 397. 
by, for speculation void, 378 
ancestral business, can borrow for, 388. 
borrow, can, 378, 388 
discretion how far allowed to, 376 
eldest son as, during father's life, 381 
expected to act as a reasonable person, 376-377. 
father as, 379-381. 
liability of, 377-378 
management, has sole right of, 376. 

of dedicated properties also vested in, 376. 

Mit joint family of, 390 
new business, cannot borrow for, 388 
not bound to economise or save, 376. 
entitled to remuneration, 382 
liable to explain past transaction 376. 
past transaction, not table to explain, 376. 
personal liability of, or breach of contract, 377-378 
position of, 376. 

power of, to agree to sell immovable property, 392 
to be regi tered holder of shares, 390. 
to borrow, 378, 388 
to execute decree, 388 

to execute promissory note binding op family, 390 
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Karta — (contd.) 
power of — C contd ) 

to give consent to transfer of non-transferable holding, 391. 
to make gift of family property to idol, 39°. 
to mortgage joint property, 39* 
to pay and receive so as to bind family, 388-389 
to refer to arbitration, 389 
to sell joint property, 39a 
to sign Hundi, 390 
powers of, 376-377. 388-393 
remuneration, not entitled to, 382 
rights of, 377 

suit for accounts against, limitation in See Limitation 

Katyayana— 

Adhyavahamka property, cm, 71 r. 

devolution of kindred gifts to woman, 822 

gifts subsequent as strldhan, on, 71 j 

husband’s rights over certain kinds of stndhana, on, 71I. 

Judicial Committee on text of, on stndhana, 730-731. 
kindred’s gifts, succession to, 822 
Mithila School on text of, on Strldhana, 722-727 
pious purposes, property for, inpartible, 921 
power, of others, over, 713. 

Saudayika property, woman's right over, 712,719 
Stndhana, on, 710, 711, 712, 713 

different kinds of, on, 710 
text of, on Strldhana, 710, 71 1, 712, 713 

on Stndhana, Judicial Committee on, 730-731 
on Strldhana as interpreted by Dayabhaga, 728. 

by Smnti Chandrika, 729-730 
by V iramitrodaya, 729 
by Vivadachmtamont, 723-724 
by Vxvada Ratnakara, 727. 
woman’s right over husband’s estate, on, 71a 

over Saudayika property, on, 712, 719. 
over Stridhana, on, 712 

Katyayana CBriddha )— 

parent’s gift of immovables, on devolution of, 822 

Kayasthas— 

Bengal, of, 15 1, 153 

ancestors of, 151. 
settlement of, 151, 

In Adisura’s reign, 151. 

intermarriage, of. Marriage, Intermarriage 
Kshatriyas and not Sudras, are, *31 
marriage of. See Marriage. 
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origin of, 151. 

Bhavisya-Purana, on, 151 , 

Padma-Purana, on, 151 
qualification of, 152-153 

Rajtarangtni mentions, as kings and officials, 15a 

Smritis and commentaries describe, as high state officials, *52. 

Sudras, are not, held by Smritis, Puranas and commentaries, 

by Allahabad, Bombay and Patna High Courts, 154, 

* 55 - 

held by Calcutta High Court as, 154, 155. 
whether degenerated into, 1 S3 
twice-born class are, 153 

Upanayana, if degraded by non-performance of, 153. 

Vijan Tantra, on, r5i. 
writers and accountants were, 152 
Kesava-Vaijayanti — (or Vaijayanti^. - " 

author, Ninda Pandit a, 41. 
commentary on the Code pf Vishnu, 41. 

date of composition, 41 - 

Khatris — governed by Hindu 1 lVt, 62 03 
Khojas— governed by Hindu law, C3 

King- 

escheats to, when estate of a person, 577, 614 626. 
functions cf^ according to Smritis, 11 
Koches— governed by Hindu law, G3 
Kntnma — See Adoption 

adoptee inherits estate of adopter only, 293 
• retains status in family of birth, 293 

adoption, separate by husband and wife, 292, 293. 
ceremonies, if necessary, 293. 

Dattaka-putra, 294 

contractual relationship between adopter and adoptee in, 292 
definition of, son, 188, 190, 192 
difference between Dattaka and, 292. 
elements, of, 293 

husband and wife may separately adopt in, 292, 293 
Kali age, in, 293 

Karta-putra, Knta-putra or Kritrima-putra, 294 
Manu, on, 188, 

Mithila form of, adoption is modern innovation, 292 
Mithila form of, nature of, 292, 293. 
prevalent in Mithila and Northern India, 200, 292, 2 93. 
real, adoption in N India, 293* 

form is similar to Dattaka as regards incidents, 293 
relationship of parties, 292, 293 
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religious ceremonies unnecessary in, 293. 
restrictions, in, 293 
status of Soh, in, 293 

Kshatriyaa— 

antagonism of, with Brahmans, 148 
Bhagbatgita on qualities of, 145-145 

Gotras of are those of their preceptors or priests of ancestors, 141 
K-ayasthas if, 151. See Kayasthas 
One of the four castes, 148 

Kshetraja— 

meafling of, 175-176, 191 

resembles usage Qf levirate among Jews, 1 91 
Yajnabalkya’s enumeration of sons includes, 175-176 
Kalym — derivation of, 1151 
Lameness— 

exclusion from inheritance, a cause of, 657 
must be congenital for exclusion, 674. 

Land Tenure — Hindu law of, 74-75. 

Lapse of Time— 

details of old transactions by widov obliterated by, filled in by presUttip* 
tiors, 7C8 

onus of proving legal necessity for widow’s alienation not affected by, 768 
permanent alienation by manager justified for, 890 
presumption of justifying necessity for alienation by, 890. 
strict proof of legal necessity dispensed with for, 768, 7C9 
Law — See Hindu Law, Custom, Impartible Estate, Sources of Hindu law. 
Adjective and Substantive, II. See Adjective law. 
branches of Hindu Law in force, 69. 
case-law as source of, 48 
conflict of, and commentaries, 17 
different schools of, 56-59. 

divine law distinguished from positive law, 12. 

divine origin of, 11. 

earlier notions of, modified, 12 

independent of state, 11 

inheritance, of See Inheritance 

non-Hindu view of Hindu, II, 75 

origin of, 11 

positive law, 11, 18, 33 

divine law, distinguished, 2 
sources of positive law, 33 
sources of, 12 See Sources of Hindu law 
meaning of, 12 
state, independent of, 11. 
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Learning - 

gains of See Hindu Gains of Learning Act 

Legacy- 

absolute, 1050 
conditional, 1050-1051, 
contingent, 1049-1050 
demonstrative, IC51 
general, 1051 
kinds of, 1049-1051 

lapse of, by legatee's death before testator, 1041 
limited, 1049 

power of appointment, by, 1038, 1042-1043 
specific, 1051 

unborn person, to, when valid, 1008, 1040, 1043 
vested, 1049 

Legal necessity— 

accretions not to be alienated by widow without, 777 
adoptee may recover property .alienated by widow without, 279 
alienation by manager in excess of necessity , 395-396 See also Manage 
by widow for Se* Alienation 

without. Hot binding on reversioners, 758, 773 

on subsequently adopted sDh, 
for, not binding unless current income insufficient, 759 
of endowed properties for, 887, 888-890 
of Vfit. joint family property, for, 385 
proportionate with, when, 765 
benefit of the estate, 38C-388, 888 
meaning of, 387 
building of house, when, 764 
consideration money, application of, for, 7 66 
cost of litigation by widow if, 764-765 
creditor's duty to enquire of, 392-394 7C6-767 
daughter’s divorce, if, 764 

Gowna, gift at if valid, 763 
marriage, 7631 764 

Dayabhaga school, principle same as in Mit School, 388 
debts, for, 439, 440 

charge on impartible estate, 951 
payment of a few, if 759 

incurred for estate business, if, 760 ’ 

defending title to estate is, 764, 888 

difference between manager’s and widow’s powers, as to, 768. 
endowed propeity, for alienation of, 887, 888-890* 
exetjuial rights, performance of husbands, 760. 
evidence, of, 388 

independent advice, if necessary of, 760 
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Legal necessity — [con/d ) 
evidence — ( contd ) 

recitals in deed, if, 483-481, 758 759, 769-770. 

Government Revenue, payment of, is, 391, 764 

husband’s debt, payment of when, 759, 760 

income, charge on, if can be converted mto*of, corpus , 759-760. 

interest, high rate of, proof of necessity for, required, 759, 767-768. 

lender bound to inquire into, 383, 392-393, 765-7 67, 984 

litigation by widow when is, 764-765 

maintenance of self and relations how far, for alienation by widow, 763, 
marriage expenses, how far, 763-764 
meaning of, 385-386 

Mit School, principle same as in Dayabhaga school, 385 
onus of proving, is on alienee, 393, 767, 8r4, 894 
permanent lease by sebayet without, limited to his life, 887 

lease by widow without, not binding on reversioners, 758. 
presumption of from lapse of time, 768, 890 
purchaser’s duty to enquire into, 766, 767 
religious purposes See Religious purposes 
rent, payment of, how far, binding, 764. 

sebayet cannot grant permanent mokaran lease without, 887 
sebayet's power of alienation for, 888-890 
spiritual benefit See Spiritual Benefit 

statement by reversioner’s father not sufficient proof of, 767, 
what comprises, 385-385, 388-392, 759-765 
widow can alienate life interest without, 758 
not to alienate accretion without, 777 
widow's alienation without, not binding on reversioners, 773 
Legatee — 

adopted son’s capacity to take as, 1041. 
bequest to, for limited time, 1049 

bound to pay debts of deceased holder of impartible estate* 950 

capacity to take as, 1040 

death of, during testator’s life, effect of, 1041 

executor, when appointed as, 1O41 

existence of, at testator’s death 1040-104J. 

lapse of legacy by death of, 1041. 

trustee, as, 1041 

Legislation- 

affecting Hindu law, 69-74 - 

Legitimacy— 

Aurasa son, of, 177 

child, of, begotten before parents’ marriage, 176, 177 

birth and procreation must be after parents’ marriage 176. 
born after father’s death, 176. 
m lawful wedlock, 176. 
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Lender— (con/d, ) 
custom as to, 177, 

Hjudu law and English law, if same as to, 176 
Fnvy Council view against, 176-177 
presumption of, 176 
Privy Council, oh, 176 

view of, against Hindu Law, 176 177. 

Lender- 

dealing with manager or seba\t of endowed property, 886. 
duty of, to enquire into necessities, 383, 392-393, 766-767, 084 
Hindu widow, to, to enquire into necessity, 7 66 767 
manager of infant’s estate, to, to enquire into necessity, 367, 383 
manager of joint family, to, to enquire into necessity, 367 
not affected by precedent mis- management, 382, 393. 

by subsequent non-application, 393. 
onus on, to prove necessity, 482, 767 
precedent mis-management does not affect, 393 
Leprosy — See Exclusion from Inheritance 
exclusion from inheritance, as cause of, 675 
husband, of, wife may live apart, C90. 
test of, 675 

wife suffering from virulent, entitled to live apart and claim maintenance, 

173 . 

Letters of Administration— 

co-parceners, if can apply for, 491 

Mitakshara joint family, can not be granted in, 479, 

Mohunt’s successor if can apply, 9Q0, 

sebayet, if can apply for, 900 

sebayet, creditor of, if can apply for, 900 

sebayet, person entitled tq, in for, 880 

widow obtaining, can alienate with leave of Court, 774. 

Liability - 

father and family property, of, for marriage of girls, *29, 161-162, 527-538. 
father’s debts, for, of sons, 432, 453 
females: of, on inheriting, 754-755. 

heir, of, for debts, of deceased holder of impartible estate, 950^51, 
of, to pay debt, 431-432 

Judicial Committee, change by, regarding Mit law of son’s, 465. 

maintenance, for, twofold, 682 

manager, of, for account, 398-401, 517-519, 884 

marriage of girls, for, of father and family property, 139, 161-162, 527-528 
members of joint familj, for debts, 377. 

Mit. law regarding son’s, changed by Judicial Committee, 465, 
reversioner, of, for deceased widow’s debts, 816-818 
son, of, for father’s debts, 432-45 1 
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Lien— 

mothet has, for her share on property sold by son, 738-739 

widow has no, in projeity m hands of bonafidv purchaser without notice, 

704, 


Likhita— 

heirs to stridhana, 822 * 

sons, need of many, 189 

Limitation- 

account, to render, for, 401, 884, 900 

acknowledgment by manager of joint family 9ives, 488 
acknowledgment by widow if saves, 785 
Amendment Act, 489 
Act, sections 0 and 7, 486, 

,, *0, 904 

„ *9. 20, 488. 

adoptee, against, runs from date of adoption, 280 
adoption, for declaring invalidity of, 289-291 

limit of time f >r widow to exercise power of, 216, 
adverse possess! >n ag^i 1st widow if adverse to reversio ler, 785. 

Art. 141 of Act if applies, 785 
( See Judicial Proceedings) 
alienation by father, to set aside, 485 

by guardian, to set aside, 485 
by karta or manager ta set aside, 485 
by Mohunt, 904 

by sebayet, f>r declaring invdidity of, 903 904 
by son, 48'* * 

death of vendor sebayet, does not start from, 905-905 
endowed property, rules applicable to, 903-908 
exclusion of time, if, by minority, 486 81 1 
extension of, time if, by subsequent birth, 486, 
maintenance of junior member out of impartible estate, 954. 
right • f, not affected by, 708-709 

member of joint family in exclusive possession if can plead, 540-541. 

minority if excludes time, 486, 81 1 

minority of sebayet, effect of, on, 801 

onus of proof as to, on partition, 541 

partition of Mit joint family praperty, on, 540 

on, Art O2, Limitation Act applies, 540 
payment of debt, by widow, if saves, 785 
reversioner, against nearest if against remoter, 8lO-8il 
revtrsioner entitled to what panod, 785, 785, 810, 811, 819*820 
Sebayet in case of Sec Sebayet 
son, against, for payment of father's debt, 463. 

Sebayet, trustee of, for, 925 
Suit ny alienee for refund, 48^ 
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Limitation —(confd ) 
reversioner — (contd ) 

Sec 7 of Act if appl'es to, 811 
Sebayet, in case of Set Sebiyet. 

trustee, if, for, 925 
suit by alienee for referred, 485 

by Mohuut for possession agunst lessee of predecessor, in, 904-905, 
for account, against manager, 400, 488. 

dec'aration of transfer not binding, 485-48(3, 810, Sir 
recovery of property from co-parcener, 487-488 
setting aside ahenatiou by father, 485, 486 

by guardian, 485, 486 
by,karta or manager, 485 
by widow, 810 

suit to enforce, father's debts, 485 
Limited owner — alienation by See Alienation 
Lunacy — See Insanity, Lunatic 

Lunatic — 

adoption by, at lucid interval valid, 205 
assent by, for adoption, if valid, 209 

guardian of, to take leave of court before marrying warl, iC?5 
marriage of, if valid, 127, 165 

permission of court to be taken by guardian for, 165. 
wife of, capnot adopt during his life, 209 

Macnaughten— 

descent of inherited Stridhan, on, followed by Privy Council, 737 
Madras Sohool — (or Dravida or Souther* School.) 
commentates respected 10,57*58 
where prevails, 57 

Madana-Par 1 j ata — 

author, Bisvesvara Bhatta, 41 
time of composition, 41 

Madhabacharyya— 

Pravara, meaning of, 89. 

Madhabi— 

a commentary on'the Institutes of M inu, 41 
author, Sayanacharyya, 41 

Madbaviya— 4» See Parasara-Madhava and Vyavahara-Madhava, 
Madhavyam— 42 See Parasara-Madhava and Vyavahara-Madhava. 

Mahabharata texts— 

Brahmana, qualities?^ 145 
Sudra, when becomes Brahmana, 145 

Mahauirvana Tantrams— 

social orders of Kali age and fitness of all for Sanayasa, on, 843. 
Maharastra School— Bombay School 


H. L— 151. 
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Mahomedan— 

commentaries of, period, 37 
Hindu converts to Islamism subject to, law, 65* 

Hindu relations, if Mahomedan entitled to be heir of his, 6^8 
Hindu Wills, origin of, cannot be traced to influence of Moslem law, 

1024-1025, 

pre-emption, law of, if applicable, 986-987 
testamentary power under, law, 1024 

Malden- 

daughter, heir to married woman's property, 1st, 830 
member of joint family, 328. 

position of, in order of succession, 6t 1, 625, 830 
Dayabhaga, order of succession, of, 61 1, 625 
Mitakshara, order of succession, of, 461-463 
Stndhana, position of, in succession to, 830 
succession to, of, 829-830 
Maiden Bister -See Partition 

no share of, on partition in Dayabhaga family, 604 605 
share of, under Mitakshara, 525 

Maintenance — See Illegitimate Soil, Impartible Estates, Maintenance Grants 

and Daughters 

adverse possession, no, for, 788 

depends upon what, 694, 701 

amount of, determined by Court’s discretion acc to circumstances, 694 
for co-parcener widow limited by proceeds of his share, 701 
jewels possession of, not to reduce, 702 
how determined, 694, 701, 959 
husband's Will cannot curtail, 695 

reduced or increased on change of circumstances, 702 
separate, depends upon what circumstances, 701 
for dependent relations, reduced, 699 
suitable to position, to be, 701, 702 
to include religious expenses, 694 

right of residence, education and marriage expenses, 701. 
when there are other sources of maintenance, 702-703, 
ancestral property, liability of, 683 

no difference in two schools, as regards, 683 
son’s right of, form, 683-684 
arrears of, if can be disallowed or reduced, 709 
may be sold, 708, 
charge, how far, 703-704, 704, 

legal and equitable, 703 
chastity necessary for, 560, 692. 
concubine, of conditions for, 699 
Criminal Procedure Code, liability under, 688 
living in adultery, meaning of, 692 

cruelty or habitual ill-treatment to wife, makes husband liable fpr, 173, 
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Maintenance—^*^ ) 

daughter, married and unmarried, of, 695-696. 

widowed, of, as against father’s heirs, 696-6 97* 
daughter-in-law leaving her father-in law's house, if can claim, 6&7*^)S8» 
no difference m two schools regarding her right to from 
father-in-law’s self acquired property, 685, 68 6. 
of, from ancestral property, 685 
right of, 685-687. 

cannot be defeated by gift or devise, 685, 
depends on obligation, 685 
under Mit acquires right m ancestral property, 685. 
decree, declaratory nature of, 708 
direction necessary, m, 708 
execution, of, 705. 

declaratory, if can be for future, 708 
for future, recoverable without fresh suit, 708 
if affects rights of purchaser, 705 
when a charge, 704-705, 
demand, if necessary, 708 
dependent members entitled to, 697-698 
meaning of, 698 
not entitled to separate, 698 
who, as, are entitled to, 697 
donee, liability of, loai 

excluded from inheritance, persons, entitled to, 4g6, 678- 680, 684. 
father’s wives, of, 607, 695 

females, of, charge on deceased co-parcener’s interest, 496. 
forfeitedon desertion of husband or residence in father’s house, 173 
future, decree for, execution of, without further suit, 708 
right to, not liable to sale, 708 
Gharjamai, of, 697,699 
gift for, IOOO. 

or devise cannot defeat right of, 685. 
grant See Grants, Maintenance Grants 
presumed for life, 1000 

husband personally liable for wife’s, 172-173, 693 
husband’s debts have priority over widows right of, 694. 
illegitimate child, infant, of, 68;. 

daughter, of, 700. 
son of, 699 

impartible estate, junior members, of 684, 855 Ste also ImpartibleEstates, 
member living joint with holder of, 943. 
light of, eflect or incident of co-ownership in, 94a, 955, 
957-958 

right to form, not extending beyond first generation, 95 5 
Jain Sadhu, non-hability of, for, 688. 
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junior members, of impartible estate, of, 700 
Khorposk grants, nature of, 700, 959 
lapse|of, if, 692, 708-709 
liability for, absolute, 683 

limited by heritage, 683 
two-fold, for, 682 

limitation, right to, cannot be barred by, 708-709 
maiden, of, 370-371, 494, 496 

maiden’s right to, charge on paternal grandfather’s estate, 688 
minor child, of, 68a. 
parents, of, 683 

personal obligation for whom, 682 

purchaser, bona fide for value without notice flotjiable for, 704 
otherwise if liable, 7O4 

when not liable, hardship on women, 705-707 
remarriage, if bar, 693 
reversioners, 684. 
right of, if transferable, 708 
sisters, unmarried and widowed, of, 697 

unmarried, entitled on partition (Daya ), 604-605 
son of, from,ancestral property, 592, 685 
son-in-laws, 697, 699. 
son’s claim for, if superseded, 1039 

m ancestral (property, 683-684 
step-mother’s, 695 
Stridhana, right of, if, 707-708 
texts, original, on, G81-682 
transfer of, right of, if allowed, 708 
unchastity, if affects widow’s right, 692-693 
waiverjof, proof of, necessary, 709 
who are entitled to, 362, 681, 682, 684-685 

from widow in possession of estate, 684 
widow, if bound to live in her husband’s house, 690,(691 

in possession of husbands estate, if to maintain others, 684 
of, 688-625 See also wife, and women, below 
widow'#, amount and rate of, 694-695, 700-702. See Widow 
right to, if limited to husband’s estate, 693-694 
Wife and widowed wife, of, 172, 682,683, 688-990 

right jof, if extinguished on husband's death, 173, 688-690 
no lapse of, 692, 708-709 
not lost, on husband’s conversion, 688. 
precedence of family necessity, to, 691-692, 
residence, hardship as, to, 705-707. 

- - - itt alienated property, ifjany, 705. 

separate residence, and, 173, 690-691. 
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Maintenance -(could ) 
wife (could ) 

unchastity, if bar, 692-693* 

living in adultery, meaning of, 9a. 
starving maintenance, for, 173, 693 
virtuous, of, 683 _ 

women, hardship on, 705"7°7 

interest of, if stndhana, 707-708 
protection of their rights, 705-706 
Mai ntenance Grants— See also Grant'i Impartible Estates 
rlienable, if, 960, 1003, 

if should be, lco2 
amount, 959 
construction of, 1000 
heritable, if, 1002. 
how, given, 958-959, 
impartible, and ancestral, if, 960 

estate, alienability of, if affected by, 946 
nature of grants, 955 '95^, 1O00, loor 

presumption from enjoyment by successive generations, loot, 
no more than grant of rents and profits, 1001 
not to open mines, loot 
of, for life, ICOO 

resumable, if, 700, 946, 957, icci-iooa 

reverting on failure of male issue, rule against perpetuity, 956. 
subsoil, grantee not entitled to, 1001. 

rents and profits, when assigned, assignee not entitled to, lOOl. 
who are entitled to, 700, 955, 960 
women, to, life-interest, 1002 

wrongful withholding of, entitles claimant to a decree, 960, 
Majority-age of majority of Hindus, 72, 1037. 

Mak&thayan Thiyya a— governed by Hindu law, 63. 

Makkatbayan law- 

meaning of, 557. 
where prevalent, 557 

Male- 

issue take per sti*p>ts, 609. 

lineal descendant's right except where members separated, 363 

unaffected by death of intermediate ancestors, 363 
Women's estate in property inherited from, 728 
Malik —meaning of the term, 1059, , 

Memona, 63*64. Cutehl Memons Act, 63, 73 
Management — She Manager 

difference, no. between Mitakshara and Dayabhaga, 520-521, 602. 
joint family, of, 375-3^6 Sea Joint Family, Mitakshara and 0a/abha£al 
Manager — S*e also Kattci and Joint-family. 
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account, liability Of, to, 398-401, 517 

Bengal school, on 4OO-4O!., 
case-law, on, 40O 

not liable fot, for money he might have received, 400. 
right to, from, 401. 
suit, for, limitation, 400, 488 
acknowledgment of debt, by, 488-489 
agent, of, 376, 488 

alienate, may, with consent of adult members, 384 

need or benefit, for, or charge, though not guardian of minOT, 382 
alienation, authority without, effect of, 397-398. 
necessity, inexcess of, 395-396 
power of, when other members majors, 384-385 
power of, when other members minors, 382-384 " 
principle for, 382-383 
rules on, 439 

Privy Council on, 382-383 
setting aside if remedies on, 396-397 
business, new, cannot start, 388 
consent of, adult members, 384 
creditor, duty of, dealing with, 392-394 
debts, by, 430. 

acknowledgment of, 488-489 
payment of, 488-489 

endowment, of, can grant leases for benefit of property, 887 
cannot absolutely alienate property, 887 
cannot grant permanent mokaran lease, 887 
to meet expenses without touching corpus of property, 886 
father, as See Father 
karta, who is, 398 

legal necessity See Legal necessity 
liabilities, of, 377 * 378 , 398-40* 

account, for, 398-401, 517-526 
mesne profits, 397 
Mohunt, as See Mohunt 
other than father, 381, 382, 388 
powers of, 388^392, 880-881. 

,, joint family in, no difference in two schools, 520-521 
Sebayet See Sebayet 
successor of, if legal representative, 903. 
trustee, if, 883 

Mandokopanisfcad — sciences ultimate and non-ultimate, a. 

Mann— 

abandoning certain relations, punishment for, on, 661 
action, eighteen forms of, on, 9-10, 
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Mann — (comd ) 

adoption, effect of, on, 190, 252 

who should take in and why, on (cited in Dattaka Mimansa), 189 
appointed daughter’s son recognised 3s heir by, 634. 
approved usage, on, 5. 

Aryavarta, on, 5 
authority of code of, on, 1 
Bandhu, on, 569 
Bhinnagotra Sapinda, on, 569 
Brahmavarta, on, 5 
chaste wife, on, 559 

cognates not recognised as heirs by, 634 
co-wife’s son is son of all, 823 
creation of sages, on, I 
Dattaka and Kritnma sons, 'on, 188. 

degradation of Brahmins by intercourse jwith low caste women, on, 665. 
dependence of woman, on, 119*120 
Dharma observance of, 851, 856 

of different Yugas, on, 847 
or law as stated by, 1 
Dharma-Shastra, on, 15 

effect of not studying Vedas by twice-born, on, 236 
eldest brother may alone take father’s wealth, 931 

exclusion from inheritance due to physical and mental defects, on, 65s 
of vicious brothers, 655 
exequial rites for outcaster, on, 666. 
forms of action, on, 9- 
Gotra and Riktha, meaning of, 190*191 
illegitimate son’s share, 329. 

Ishta and Purta works, duty to perform, on, 851 
libations of water, relations entitled to, 80, 635 * 
maintained, who are to be, (cited in Snknshna on Daya \ 681 
maintaining certain relations, imperative duty of, fcited by Mit% 681 
dependants, punishment for not, 681,682 

and reward for, (cited m Daya ) 681 
maintenance, right to, of Issue born and unborn, on, 681 
marriage, on, 103 

ceremonies of 169. 
of virgins of, 120 

text on prohibited degrees in, 116. 

recommendatory, 136. 

marriageable age, on, 118 
outcaste, exequial rites for, on, 666 
persons not entitled to own property, on, 710 
physical and mental defects as causes of exclusion, on, 6$S* 
pious and charitable works, duty to perform, OP, 851. 
uses, property for, indivisible, 920 
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M&nu — [contd ) 

prohibited degree tn marriage, text on, 1 10, 136. 

recommendatory, J36. 

prohibition of degrees of, compared with those of other text writers, 

*35i 136. 

prohibits same number of degrees on father’s and mother’s side, 135, 136. 
propinquity in determining order of succession, on 84-85 

explained by Balam Bhatta, 85 

by Visvesvara Bha,tta, 85 

proprietory disqualification of wife, son and slave, on, 3 69, 710, 714 
punishment for abandoning certain relations, 681 
for usurping Stndhana, on, 713 
sacred nuptial texts, application of, to virgins only, on, 120 
sadhv 1, definition of, 559 
Sakulya, on, bo 
Samanodaka, So 
Sapinda and Sakulya, 80. 

and Samanodaka, on, 79 
Bhinna-gotra, on, 569 
inheritance of, 599 
Smriti, meaning of, 15 
sons, Dattaka and Kritrima,^l88 

seniority of, by different wives, 931 
twelve kinds of, on, 190 
sources of Dharma, on, 1 2 
step-son is son of all co-widows, 823 
Stndhana, defined, 710 

mother’s hairs to Ajautuka, 821 
to Yautuka, 821 

punishment of usurpers of, on, 713 
succession, order of, on, 552 

propinquity in determining order of, on, 84-85. 
text on prohibited degree in marriage recommendatory, 136. 
tutelage of women, on, 1 19-710 

unchaste wife, abandonment of, on (cited by Vivada-Ratnakara,), 662. 
Vedic study, omission of, reduces twice-born into Sudra, 236 
virgin, application of sacred nuptial text, to, 120 
virtues of the ages, on, 847 
wife’s duty to husband, on, 119 
woman, life long tutelage of, on, 1 19, 710 
never independent, 119, 710 

Marlomdeyapurana— -on'merits of founding rest-houses, 849 
Marriage- 

Act, Special, 554. 

adoption of boy after, Invalid {Pun ), 247. 

Age for men, to marry, t27, 130, t)t, 163 
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for girls, 119, 127, 139, 130, 13 1. 
ancient law, m, 121-122. 

AnuJoma, 156 See 4 inter-marriage' under Matriage. 
approved forms of See * forms’ under Marriage. 

Arsha form of, 123 See 1 forms ' under Marriage 
now obsolete, 125 

Asura form of, 124 See ‘ forms/ under Marriage 

bearing expenses of marriage for bride m ikes it, 124 
Brahma rites being observed does nodtake it out from, if paid, 124 
marriage by exchange not necessarily, 124 
not obsolete, 125 
Pansam payment not, r 24 
betrothal, 166 

antenatal, no, 167 

contracts of, not capable of specific performance, 1C6 
damages for breach of, 167 

no, for breach of antenat il, 1G7 
Brahma form of, 123 See forms ' under Marriage 
not obsolete, 125 
widow may remarry in, 123 
bridegroom a free agent, 130 

but not so in practice, 130, 1G3 
brokerage, 177-179 

agreement to pay money to parent or guardian, inot valid, 177-178 
ante-nuptial agreement, if valid, 178 
contract if illegal and opposed to public policy, 178 
Erglish law and Hindu law on, 178-179 
forms of marriage, as to, 1 79 
brother’s duty for sister’s, 118-119 
caste system, 144-161 S e Caste 
within same, i«;6. 
with lower grade of same, 66 1 
ceremonies, essential of, 167 See ceremonies 
Child Marriage Restraint Act, 74, * 30 - 135 - See Acts 
age limit, 18 years for boys and 14 for girls, 130 
criticism on, 130-135 

Hindu civilization and Western civilization compared, 134 
nature’s laws, violated by, 131-132 
objection to two rules of marriage considered, 133-134 
cognate, between certain. 139 
commentator*, on, 168 

during pollution, 169 
in inauspicious time, 169 
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Marriage— ( eontd ) 

commentators— (contd ) 

on, ot non-virgins, 168 

conjugal rights, restitution of See Conjugal rights 
competent to, who are, 126 
complete without consummation, 174 
consent, justification of, without, 128 

of son overlooked by father, 128, 
consequences of, 171 
consideration for, 177, 179 
consummation of, 118, 130 173-174 
contract, relation to, 172 
conversion to Hinduism, on, valid, 160 
Court, jurisdiction of, for impeaching validity of, 174 

order of, disregard of. does not invalidate, 166, 174, 175 
power of, as to guardianship See * guardian ’ under Marriage, 
custom contrary to Shastras, 102, 127-128 
Dalva form of, 123 

daughter, early, of, father’s duty, 129 
daughter's, expenses of, charge on property, 161, C62 
debt for, benefit of family, 162 
definition of, 120-121 

of religious, secular, approved and disapproved forms, 122 125 
degrees, commentators on prohibited, 136-137, I39**44 
computation of, for, 91-92, 138 
conflicting rules on prohibited, 101-102 
customs on, 136 

golden and practical rules for prohibited, 103, 144. 

Mitakshara, on prohibited, 137 
prohibited, 135-144 

for, 13s 137 

for, if Bandhus for inheritance, 103 104 
rules of prohibited, among different castes, 139-144, T59 
conflicting, 101-102 
golden rule, 103 

not followed in practice, 143-144. 
observations, on, 141-143 
practical rule of, 144 

sages and Vedic texts on, 116-117, 135-136 
table of prohibited, 136-137 
disapproved forms of See * forms' under Marriage 
desire of persons at, 119 
dispute between two husbands, 166 
disqualification for, 126-127 

fewer in Hindu law, 126 

brother’s or sister's marrta^e before the elder's f 1 
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disqualification — ( contd ) 

but held otherwise, 104, iog-114 
derangement of mind, if, 126-127 
impotency, if, 137 
lunacy, if, 127 

father's, not, disqualification of issue's inheritance, 127 
dissolution of, 70, 181, 185-186, 661 
dissolved by apostacy, 186, 661 
divorce See Divorce 

re-marriage after, 181 
dowry See * brokerage ’ under Marriage 

agreement, to pay money, not valid, 177, 178, 179 
gift of immovable'property if deed to be registered, 173 
mone>, agreement to pay not valid, 177 
paid cannot be recovered, 177 
sankalpa, if by, when valid, 173 
early, of girls, enjoined by Hindu Sages, 129 
by Shastras, 1 18-163 

condemned byisome educated Hindus, 13d 
father's duty, 129 
its justification, 129 
every man to marry, 120, 126 
exchange marriage, not Asura, 124 
expenses of, a charge, l6l, 162, 527, 679, 754 
and when not, iCl, 162 
coparcener’s liability for, 162. 
daughter’s, if a charge, 16*, 162. 
family property liable for, 161, 162 
father’s liability and family property for, 161, 162. 
just for whose, 161, 1C2, 754, 763 764 
Mit on, 161. 

nephew’s, not charge, 162 163 
partition, when to provide for, 1 63, 527. 

provision for, in partition, of persons of same degrees, l6?> 527. 
son’s daughters for, if charge on estate, 688 
widow liable to pay, out of property inherited, 754 
f dictum valet , in, 166, 174, 175 

father, duty of, spendmg fc for son’s marriage, 161, 527-528. 
to marry girls, 122, 129, 161. 
duty for daughter’s, 129, 527-528 
liability for, expenses, ji6i, 163 
may arrange, without son’s consent, 138. 

Madras High Court, on, 162 

orms, approved . Brahma, Dalva, Arsha and Prajapatya, 123, 
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forms — (contd j 

common, Brahma, and Asura,833 
customary, 125 

disapproved • Gandharva, Asura, Rakshasa and Paisacha, 123-125. 

eight kinds of marriage, of, 122. 

obsolete, all except Brahma and Asura, 125. 

other, of, 125 

Anand, Chadar Andazi, Karao, Natra, Pat, Patri, Sunga or Sagai, 
Sword-marriage, 125-126 
recognised by statute, 1G1. 
same except in Gandharva and Rakshasa, 125 
statutory, 125 

fraud, if makes, void, 174, I75 

Gandharva form of, 123-124 See Gandharva Marriage, ceremonies 
Gharjaimi, Ghardamad or Gharjnvad See Gharjamai 
girl, age for, n8 

give in, who cm, 118-119, 163-164 
Gotra, separated by three necessary for, 140 
within, lOI, 102, 140, 141 

within same, prohibited, ioi, 102, 137, 139, 141 
guardian, Court may impose terms on, 164 

Court’s order, disregard of, does not invalidate marriage, 

1G6, 174-175 

duty of, to marry girls, 165 
extinction of right after marriage, 167 
faelum valet, as to, 175 

father’s insanity does not invalidate marriage, 165 
right as ceases after marriage, 167. 
want of consent does not invalidate marriage, 166. 
husband, as, 171. 

minor, cannot be, 171 
husband’s relative, as, 171-172 

marriage valid though not contracted by proper, 165-166. 
maternal grandlather and maternal uncle’s position as, 164. 
maternal relations after paternal, 165 
mother’s position as, 164-165 * 

views of Bombay, Madras and Punjab, 165. 

negotiated by, 128 
order of, 1 18-119 

paternal relations preferred to materftal, 165. 
preference of, 118-119, *6 3 

reversionary heirs not, of widow’s person, 171-172. 

Views of Allahabad High Court, on, 163 
Bombay High Court, on, 164 
Calcutta High Court, on, 1 65*466. 
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views— (eonfd ) 

Lahore High Court, on, 164 
Madras High Court, on, 164. 
who can be, in, 163, 171-172 
Yajnvalkya on, 118, 163. 

Hindu Shastras, on See ' Shastras * under Marriage 
husband, dispute between two, 166 
duties of, 171-173 
guardian, as, 171 
minor, if guardian, 171 172 
relation of, when guardian, 171*172 
rights of, 171-173 
unity of, with wife, 173, 183. 
ideal of, 122 

illegitimacy, no disqualification, 159. 
impotency whether a bar, 127 
inauspicious time, in, 169 
institution of, 120 

intermarriage, 156-161 See Caste, Intermarriage. 

Allahabad, Bombay, and Calcutta High Court vtews, 157 
Anulouia marriage, if valid what is, 156 

le tween different sub-division of same caste, not prohibited, 159 
different tribes, held valid, 160. 

prohibited, 31 , 157. 

Kayasthas, Vaidyas and other castes, 16c 
same castes, preferable, 156 
Dayabhaga, on, 156 
Mitakshara, on, 156 
PraUloma marriage 

if prohibited, 156. 
what is, 156. 

prohibition of, a moral obligation, 156*157. 
by latest commentators, 157 
no text of Hindu law, for, 15. 
case-law on, 159, 160. 
legislation on, 160. 
judicial proceedings, in, 174. 
kinds of, 123-136 
legal consequences of, 171-172. 
of approved and disapproved forms, rsj. 
legislation on, 73, 160. 
legitimacy of issue on See Legitimacy, 
lunatic, male, if can contract valid, r63 
„ of, if valid, 137. 
maintenance of wife See Maintenance. 

Majority Act, net applicable in, 16J. 
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Marriage — (contd.) 

majority, attainment of, by males, in, 163 
If anu’s texts, 1 03 
Mohunt's, 87*, 912. 

money gained at, is self-acquisition, 348* 

moral injunction about, 127 

necessary according to the Shastras, 120. 

except for life-long students, 120. 
obsolete forms of, 125. 
onus to prove, 176. 

Paisacha form of, 125 

Pansam, payment of in, 124 

Pat, form of* 126 

Patm, who are by, 132 

Patri, form of, 1 26 

polyandry, 185. 

polygamy, 184-185 

pollution, during, 169 

Prajapatya form of, 123 

Pravara, within, prohibited, 137, 139. 

presents to woman at, her property, 348 

presumption, 175-176 

approved form, in, 175 
Brahma form, in, 175 
ceremonies, of, 175 
conflict of opinion, about, 176 
habit and repute, if, *75 
legitimacy, of, 176-177 

recognition as husband and wife, from, 175, 
treatment, evidence of, if of value m, 157-176. 
validity, of, 175. 

prohibited degrees, 125-144 See Marriage Degrees. 
Conflicting rules on, 101-102. 
conflicting texts, 100-idi 
golden rule of, 1 03 
practical rules on, 144 
prohibited relationship for, 135 

also of certain cognates, 139 
and certain relations, 139 
principle discussed by Bentham, 135 
principles of, 135. 
rules not followed in practice, 143 
proof of, strict in criminal case, 176. 
puberty, consumation before, prohibited, *31. 

Rakshasa form, 124 

regenerate tribes, withirt the Gotra in, not practised, 103* >43 
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registration of deed of gift of immovable property, 173. 
relations prohibited for, 135-144 
relationship for, 90-91, 100 

conflicting texts on, 100-101 
reconcilation unsatisfactory, tot. 

Sapinda, loO See Sapinda 
relatives by affinity prohibited, 139. 

divergence between texts, 135-136 
religious institution, 120 
remarriage, adverse possession after, 787 

Brahmens, Btssa juga widow invalid, 182 

divorced woman’s, ‘i 81 

during husband's hfe-time, invalid, 181 

when allowed, 181 

forfeiture of husbandVestate by, 747, 748 Set also Re-marriage 
but when not, 747, 748 
Kunhis widow, valid, 182 

men, of, of another wife, allowed, 180 See Polygamy. 
Christianity, on embracing, not allowed, 180. 

Special Marriage Act, under, not flowed, 180, 181 
pat form of, 182 

rule against of wdiow’s, 181-184 

provision for first wife by husband on his, 184-185 

widow, of Set Widow 

woman of,|l8t See Polyandry 

Narada and Parasara, on, 181 
residence, of son-in-law, 170 
of wife, 172 

duty, 172 

not relieved, husband having another wife, 172 
wife’s, separate, when, 173 
restitution of conjugal rights, 179-180 

reversionary heir not guardian of widow’s person, 171-172. 
rule enjoining men to marry, 120, 133, 134 
due to Hindu ideal of life, 134 

rules for, contained m Udvaha-tattva and Nirnayasindhu, 139-141 
observations on above, 141-143. 
not followed in practice, 143 
rules of, objections to two, 133-135 
sacrament last of the ten, 120, 126. 

to Sudras and woman, 126. 

sacred considered by those that view it as contract, 120 
Sanskaras, last of the, 161 

male and|female, of, t6i 
one of the ten, 120, 126, 
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Sanskara a—(contd). 

women, in case of, id** 

Sanyasia, in Punjab, of, 91a 

Sapmda relationship for, 100-104, 137-138, 

cannot be rule of inheritance, 103-104, 

Mitakshara on, 137-138 
texts, conflicting on, ioo-ior. 

reconciliation unsatisfactory, 101. 

Shastras, on, 1 18, 120, 129, 130 

Sudras, only sacrament to women, 126 

Sulka or bride’s price taking of condemned, 122 

sword, 1 26. 

texts on, 1 16-120 

theory of unity of person of hnsband and wife, 180 
transfer of dominion, in, I2r, 714, 
union indissoluble, in, 173 
unity, husband and wife, of, 180 
usages contrary to Shastras, 102 

valid, though not contracted by proper guardian, 165-166 
false representation made to procure, if 174 
validity of, impeachable in Court, 174 
presumption of, 175 
virgin, sacred text apply to, of, 120 
void, contracted by fraud or force if, 174. 
who are competent for, 126-127 
widow See Widow 

not liable for costs of daughter's from income of estate, 754-755 
when can alienate to meet expenses, 754, 763, 764* 
wife, duties and rights of See Wife 

provision for first, on husbands second, 184-185 
sword-wife, 126. 
wife’s, when husband alive, 181 
woman's, more emphatically ordained, 126. 

Marnmakkathayan law, — meaning of, 557 
where prevelent, 557 

M&rwaris of Slk&nM— Widow can adopt without assent of kinsmen, 2 07, 

Maternal aunt’s^son,— 573. 

Maternal grandfather- 

grandson’s daughter’s son, his, if heir, 613 

maiden, of, postponed to her father’s mother’s sister as heir, #30 
property of, inherited jointly, passes by survivorship, 321 
succeeds under Day* , 613, 615, $16 , 61 9, 626. 

Maternal grandsires— 

of adoptee are {he ancestors of the adopter’s wife who accepts, 350, 
difficulty, arises in adoption by bachelor or widower, ao^. 
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Maternal great-grandfather - 

daughter’s son, his, 613 

grandson, his in Day a , succession, $13 

great-grandson, his, 6iJ 

son, his, in Daya succession, 613, 

succession, Daya , in, 613 

Maternal great great-grandfather— 

daughter’s Ion, his, succeeds under Daya , 613-514. 
grandson, his, succeeds under Dayn , 613 * 

great-grandson, his, succeeds under Daya , 613. 
son, his, succeeds under Day a., 613 
son’s daughter’s son, his if, heir, 614 

succeeds, under Daya , O13. ' 

Maternal relations— 

guardianship in marriage, after paternal relations, 165 
Pinda, by offering, do not benefit propositus, 628-629 
postponed to the eight daughter’s sons, 637 
Sakulyas, why, preferred to, 627-628 
succession, order of, amongst, 97, 638 
Maternal uncle — 

Bandhus, one’s own and own’s father’s, 572 
meaning of, " and the rest ” in Daya , 619 
member of joint family succeeding to property of, 321-322 
succeels under Daya , 613, 615-616, 619, 626 
Maternal uncle’s daughter— 

mairnge of, among Madras Brahmans, 102, 136, 144 
some Kshatiryas, 136, 144 
classic precedent, of, 136-144 
Maternal uncla’a son— 573. 613. 615, 616, 626 , 638 
postponed to father’s brother's daughter’s son, 638, 
succeeds under Daya , (ji 3 i 615, 616, 619, 626. 

Maternal uncle’s son's Bon — succeeds under Daya,, 613. 615, 616, 619, 6a6. 
Matsyapnrana — 

materials for images, on, 844 

for Shiva image, on, 844 

Mittam or Mutt or Math, 858 See Endowment, Matts. 

Matts — See Endowment 

Act V of 1881 not applicable to property of, 9CO 
Bengal, characteristics of, 870 
characteristics of Bengal, 870 
Das-nami, 868, 870 ' 

of Bengal founded by Brahmans of N W. P , 870. 

Debutter See Debutter 
degeneration of Das-nami, 870 
description of, properties, 872 
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different kinds of, 869 

distinguished from temples, 869-870, 873, 877, 88?J 

Hakiml, 868. 

heads of, Das-nami, 871. 

incidents of properties of, 87a, 

income of, 876-877, 

Letters of Administration! if can be applied for, 900. 

management of, 875, 882 

manager of, deemed trustee, 874 

marriage not disqualification for being head of, a, 871. 

Maurasig 869, 

meaning of, 853 

Mohunt. See Mohunt 

nomination of successor by head of, 910, 

object of, 8 Cg. 

onus of proof of necessity for alienation by head of, is on alienee, 894 

origin of, 868, 870 

original character of, lost, 870 

panchayati, 868. 

probate, if can be applied for, 900 
property of 872, 875,883 

if can be transferee, 889. See also Mohunt 
public endowment, 860 
receiver, when may be appointed, 8S9, 890 
representative suit, 873-894 
rights of Mo'mnts of, 876-8,7. See Mohunt 
Saiva, 870. 

Sattras, similar to, 871. 

selection of successor to, gto 911,91a 

succession to headship distinguished from that to property of Guru, 911 
to managership of, 909-912 
suits, limitation for, 904-908. 
temples distinguished from, 809-870, 873 877, 882. 
ten sects of Mohunts, 838. 

Vaishnava, 870, 87! 

west coast of, headship to, 91 1 


Communis error fac it /us, 52, 53, S4 - 5S . See Coramums error facit jus. 

Enjus esi dale e/us eel disponere , 345 

Factum valet quod fieri non debutt See Factum Valet. 

Nemo est h ceres viventis, 88. 

Stare decisis , 53, 55 See Stare decisis 
Vox poputi est vox Dei , 19 

MAFuJclia— 4a. See Vyavahara-Mayukh^ 
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Mesne profits— 

amount of, if poet of estate inherited by daughter 777 * 
not allowed where co-parccner offered bis allowance} 401* 
partition, if allowed on, 40a, 

on, where co*parcener totally excluded, 401. 
on, where property held exclusively by member, 401, 
transferee, from managing member liable for, 397. 

Migration- 

evidence of, 68-69 

law of country of origin or of domicile applies when, ^7. 
school of law, and, 67 
presumption, of domicile, 67 

rebutted by proof of migration, 67-68. 

once again, how, C8 
origin, place of, from, 69. 
proof of change of school, 67 
Mimansa— 

difference of opinion among commentators, on, 24. 

writers of Mimansa system of Hindu Philosophy on Smiritis, 1<1. 

Minor- 

adoption by minor See Adoption, 
byl Will, 1037 
under Court of Wards, 205 
age of, 73, 1037. 

guardian, appointment and powers of See Guardian 
defalcations of, not liable unless benefited, 505. 

Karta of joint family, cannot be, 382 
maintenance of, children, absolute duty of, C83 
manager, alienation by, when other members minors, 384. 
partition by, possibility of further births not a grohnd of, 505 

of joint family property when some membfers minor, 504. 
suit, conception after, if affects share of first, 515, 
suit for, on behalf of, 504-503, 515 
reversioner when, if moft distant reversioner can supg 810, 
testamentary capacity of, 1037 
Mitakshara — See Gautamiya Mitakshara. 

adopted son acquires co-equal rights with adopter, 973 
author of another work, Haradatta, 43. See Gautamiya tybtakshara, 
Vtjnaneswara, 43 

authority modified by modern commentators, 43 
respected throughout Indian, 43 
Bandhus, on, 553, 569. 

Bengal, authority in, yielding only to Da yabhaga on points they differ, 42. 
Commentary, running on Institutes of Yajnavalkya by Vijnanesvara, 42 
commentators of, Bisvesvara Bhatta and Balambhat^ (or Lakshnji Debt,) 

4 «. 



1220 


HINt>U LAW 


Mitekshara—t***^ ) 

conflict, where no, between it and Dayabhaga, legarded as authority, 42 
corody, meaning of, according to, 35 2 

Co-widow’ s right, on, to divide deceased husband’s estate, Ji 9 ~ 7 S°* 
date of, 42 

Dayabhagu and Mitakshara, difference between, S 9 o- 593 » 99^993 
and Mitakshara, proper mode of reading, 61S-S19 
relied in , school, where, 42 
wheie silent, referred to in Bengal, 42, 590. 
devolution, modes of, according to Mitakshara, 320 
father's duty, 662 

rights, curtailed, over ancestral property, 369 
gift and acceptance, on, 988, $£9-992 
heirs, under, 558-579 

division into two classes, 570. 
under Dayabhaga, and Mitakshara same, 590, 615, 
inheritance, If based on spiritual benefit, C40 
intercourse with low caste man, on, 6CS 

intermarriage with women of lower caste, recognised by, 156 
joint family. See Mitakshara under Joint Family 
marriage, prohibited |degrees for, 83, 137-138. 
non-sapinda^, interpretation of, 99-100 
out-caste, impenitent, abandonment of, 665, 666 
penance restores to Caste, G6(J 

principles o r f law pf alienation, and modern jui. prudence, 426 

prohibited oegrees, on, 83, 137-138 

propinquity, on, S3, 571 

re-umon limited to certain relations, 483. 

Sapinda, meaning of) 99, 
how arises, 81. 

Saplndas, table of, 97 

Sapindaship, degrees for, computation of, 83, 90-91, 91-92, 100-102, 57t 

schools, afl, accept, except Bengal, 42 

sin causing exclusion from inheritance, on, G5r, 

spiritual benefit, inheritance if based on, C40 

Stridhan, inherited, descent of, law on, changed by, P. C , 737-738 
is property inherited by a woman, 730, 
on, held wrong by, P C , 730 
pioperty can be dealt with at pleamens, 735 
scope of, extended by fiction of interpretation, 72 2. 
succession, order of, of, 8^0-834 
Subodhint. t a commentary on, 42 

succession, order of, propinquity in, 83 See Succession 
Suretyship, testimoney, indebtedness of certain relations, invalidity of, 

316 - 319 . 


SMViotthip. Se 4 Survivorship 
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ilitaksha tb,—(co>. td). > 

Viramxtrodaya refutes doctrine of Bengal School in favour of, 45 
widow’s succession, on, 689 

wife’s right by marriage to husband's property, C88 
Will, ir, family, 424-426. See Will 

woman’s inheritance, Bengal doctrine on, extended to, 735 
property, on, 722, 730. 

Mitakehara School— 

re-union under, 581-584 See Re-union, Succession 
subdivided into minor schools, 56 

Mithila— 

location of, 294 
School S*e Mithila School 
Mithila School — or North Behar School 

adoption, Kntnma before investiture with sacred thread, 246 
Bengal school, difference from, 734, 780 
commentaries respected in, .57, 722 

daughter and motherpnhenting take limited interest, 734 
Katyayana’s text, acd, 722 
Stridhum, on, 722 

succession to movables and savings thereon, 734 

takes absolute estate in husband’s movub’es, 733-734 
t ikes life-interest in immovables, 733-734 
widow absolutely entitled to proceeds of immovables, 73/, 780. 
competent to alienate movables, 734 
estate of, 722-723 

savings of income held by, as heir pass to her heirs, 734. 
where pevuils, 57 

wife’s absolute right over movables given by or inherited from husband, 723 
equal rights of disposal over gifts, and heritage from husband, 723 
heritable rights in gift made by husband, 825. 
limited power m gift or inheritence of immovable--, 723. 
Mohunt — See Math, Matts, Endowment, 
accountable, if, 884. 

alienation, by, suit for setting aside, 893-894 
by, who can, challenge, 893-894 
power of, 887, 888 

Asthal or Mutt, of, owner of propeity in trust, 883. 
borrow, right to, 884. 

Chelas of, 870, 871 

powers of, 893-894 
compromise, bj, 885. 
consent by, 885 
Court's jurisdiction Over, 897, 

Dasnamis, are, 871 
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debt oit if binding on successor, 872, 873. 
if can be incurred by, 873 

decree against, enforceable if left personal properly when debt not binding 
on Mutt, if res judicata, 903, 886 , 

income of Mutt, right to, 876*877 
interest in property held by, 872-874 
legal necessity, for transfer by, 888-890 
onus as to, 894. 
presumption of, 890 

Letters of Administration, if can be applied for, before succession, 9°°* 
liability of, 884 

limitation to render account, if any, 884, 900 
manager, as, 883, 888, 924 

for idol, as same as manager of infant heir, 883, 888, 924 
partition of office of, not subject of, 929 
powers of, 883, 884 

probate, if can be applied for by successor, 900 
removal of, 897-899. 
sects of, ten, 871 

succession to office of, 853, 872-873, 909-912 
suit, limitation for, 904-908 
tenures, if can be created by, 881 
trustee, if, 872, 873-874, 883 
woman, if can be, 872 

Moksha- 

meaning of, 852 

person desinous of, cannot adopt, 200 

Mortgage- 

antecedent debt, for, 435-436. 

Karta, by, 976 
Mother — See Stndhan 

adoption by, junior widow cannot divest senior as heir to her son, 776*777 
widow, if divests her as mother and heir to her son, 277 
widow who is heir to son wtihout assent if valid, 225-226. 
only son, may give in, with assent of Sapindas, 328 
chastity, if neccessary for succession of, 563, Cl 2. 
conversion, on, if loses right of guardianship, 404 
debts of husband, time-barred, if can pay, 760 
gift by, to daughter of entire estate held valid, 795* 

with all the daughters to reversioner held valid, 795. 
with consent of all the daughters to reversioners held valid, 
to, 1006. 
heir before father, 563 
maiden's property, heir to, 839 

in succession to, nearest relations of, 83O 
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Mother— Uontd.) 

maintenance of, after partition a charge on her son's sha*e when, 607. 
marriage, as guardian in, according to Mitakshara, 163*10#. 

in, of daughter, when guardian of daughter's person, 164 
next to maternal grand-father and maternal uncle, guardian in, 163*164. 
right of, to give a girl in, 163*164 
Nityadvyamushyayana son, heir to, natural, 292 

partition, on, among sons, has widow's estate in her share, 523, 606, 739 
a son suing for, has quasi-contingent right to share, 739. 
by sons, cannot claim a share where property distributed, 
providing maintenance only for her, 605 
entitled to a son’s share, G05 
her share is not in lieu of her maintenance, 739 
share of, if becomes her Stndhana, 523, 739 
share of, includes her Stndhana, 523, 605, 739. 
by stepson, entitled to maintenance, 605 
by, vendee from son, entitled to her share, 738. 
shareiof, under Dayabhaga, 605-60 5 
share of, under Mitakshara, 522 
suit for, if neccessary party in, 605 
re-marnage does not cause exclusion of, 563 

on, if loses right to be guardian, 404 
share of, nature of right in, 523, 606-607, 739 
son, as heir to, does not lose her own share on partition, 605 
step-mother, no heirs except in Bombay, 563 See Stepmother 
Stndhana of, members succeeding to, are tenants-in-common 321-322. 
succession of, 563, C12, C25 
unchaste, succeeds after father, 563 
unchastity does not cause exclusion, 5C3. 
widow’s estate, taken by, when succeeds as heir, 563. 

Mother’s brother’s son- 

preferred to mother’s sister’s son, 575 Set Maternal uncle's son. 
Mother’s maternal uncle’s grandson,— 573 
Mother’s sister’s son— 

adoption by the twice-born, if can be, 232, 243. 
agnates, preferred to, by analogy, 624 
Daya , succeeds under, 613, 6i0 
Mother's brother’s son preferred to, 575 

Mourning- 

brother’s daughter’s son does not observe, 633 
custom of, index of propinquity, 632 

period of, for distant agnates and nearest cognates same, 633. 

Movable See Property and Alienation 
alienation of, 354, 9 80 

ancestral, and immovables, distinction between, 366, 367. 



1224 


HINDU LAW 


Movable -( contd ) 

gift of ancestral by father tojone son only invalid, 367, 
how effected, 994 
G P. Note is, property, 977. 

of, transfer how effected, 998 
succession to, inherited by woman from male, 735 
what are, 978 

widows right, if absolute, in, 733-734* 980* 981 
woman’s right of alienatioi cf, 734, 735. 

Music — religious procession and, 902 

Math — or Mohunti, a public erdowment, 860. See Endowment, Matts, 
Mutt — See Endowment, Matts. 

Mathas or Mattam or Sattras, 868 

Mukaddam - 

widow of a, does not acquire an independent title, 744. 

Northern School — See Benares School, 

Naishthika— 

Brahmachan, 852 
succession to property of, 852, 

Nambutri Brahmans— 61, 

Nauda Pandita— 

adoptee, age of, limited to five years, 245 
prohibition of whom, 232-233, 

adopter, wife of, assenting or not becomes adoptive mother, 263 
adoption of daughters, recommended by, 294 
Dattaka Mimansa, author of, if 194-195 , 99 « 2 4° 

exclusion by, of non marriageable female’s sons not based on texts, 242. 
lawyer, if, 194-194,240, 

Nanda-rajkrit— 

a commentary on the Code of Manu, 43 
author, Nandaraja, 43. 

Maharattas, known amongst, 43. 

Nandipurana — on the institution of hospitals, 84715848 

Narada— 

Bandhu, on, 108 

code of, deals with positive law alone, 13 
form of action, On, 10 
gift, on, 988 
Gotra, on, 108 

husband's gifts, woman’s rights over, on, 712 
inheritance, defects excluding from, on, O56 
mtm-ige, givers of a girl in, on, 119 

p o’ubited degrees for, 108, 117 
partition, father’s two shares on, ,596 
prayara, on, 108, 
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Narada- (contd) 

prohibited degrees, on, »o 3 , 117 
re-marriage of women, on, i8r 
Stridhana, succession to, on, 822 
Stridhana, six kinds of, on, 710 
widow, guardianship of, On, 682, 802 
Wife’s power over husband’s gift, 712 
Natra or Fat marriage— ceremonies not essential, 168 
Necessity— See Legal necessity 
Nephew— 

father of whom re-united with uncle preferred, 612 
of whole blood and re-united, of half-blood succeed together, 609 
Nephew’s daughter's sou — succeeds under Daya , 613 

Nibandha— 

or commentaries, 17, 35 See Commentaries 
or corody, 352-354, 97^-977 See Corody 
Nika —marriage, 1 81 

Nirnnya-sindhu— 

author, Kamalakara, 43 

authority in Benares, Western and Southern Schools, 43 
date of, 43 

on renewal of decayed images, 84 G 

N it ya-Dvy am ushy aya na — 

son, his natural mother inherits, 292 
what is, 291 See Dvyamushyayan » 

Non-Hindu - 

Hindu, if can become, 60 

Hindu law, governed by, when, 64 65 

view of, II 

Hindu Sanyasi, if may become, 853 

not subject to personal law of Hindus, 658. 

when provisions of sec 92 C P C apply to Mohunt’s rights, 895 

Non Ultimate —what it is, 2 
Non-Yautnka or Ayautuka— 

brother’s gift, whet), 718 

sons and daughters equally inherit mothers, 736 
succession, order of, to, under Daya , 837 
North Behar School, See Mithila School 

Notice- 

claim, of, when sufficient, 704 

maintenance, express, of, at execution sale, purchaser unaffected by, 705. 
vendor’s intention to defeat, of, 70 ( 

purchaser, bona fide for value without, not liable for maintenance, 704 
when liable, 704, 705 


H. h —154. 
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Obiter Dictum— 

F B, f Bandhus, on, 105-106 
F. B , inexplicable, 106. 
what is, 55 
Obstructed— 

Daya , 87, 88 

heritage, 88, 336 

in Dayabhaga always, 59O 

joint inheritance of, heritage when forms temncy-tn-common, 342 
Official- Assignee— 
power-, of, 448-449 

whether entitled to possession of joint property, 447. 

Official Receiver- 

position of, 448-449 
powers of, 449-450 

Only son- 

adopted in Dvyamushyayana form, 292 
adoption of, if valid, 230-231 

Onus- 

account settled, re-openirg of, claim for, of, proof in, 399. 
acquisition of property, if self-acquired, 349*35° 

adoption, invalid, of proving, on plaintiff seeking such declaration, 286-287 

("Contra ) Mad , 287. 

adoption, of proving, on person alleging when same denied, 286 
on person setting up fit state of irnnd of adopter, 286 
on person setting up title thereon, 295- 296 
want of authority, on person challenging, 286 
when factum and power of, proved, invalidating circumstances 
on disputant, 286 
adverse possession, to prove, 490, 
alienation, in, 482, 483 
antecedent debt, ou alienee to prove, 482 

on son to prove illegality and immorality, 482 
blind, on person alleging another congenitally, 674-075. 
creditor, on, to prove debt binding on family, 481, 482, 551. 
to prove necessity, 767 

to prove necessity of high rate of interest, 767*768 
custom lof proving, 31 
debt on person repudiating, when, 48i a 
purpose of, of proving, 482-483 
delay, in objecting to alienation, and, 482-483 
difference of son’s and co-parcener’s liability for debt lies in, 482 
disqualification to inherit, of proving, 67 3, 674-675, 680 
ather, estate sold by, to be ancestral, on son to prove, 547, 
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father’s antecedent debt, on alienee to prove, 48a, 

debt, illegal or immoral purpose of, on son to prove, 48a 
debt not for illegal or immoral purposes, on creditor to enquire, 451 
self-acquired property, of proving, when considerable ancesti 
property in hands, 546-547 

female in adverse possession, limited interest of, on reversioner, 733 

Hindu law, applicability of, in, 65 

Hindu widow, necessity of, of proving, 767 

idiocy, proof of, 673 

Illatom son-in-law, onus proving affiliation, 296 
impartiality of estates, of proving, on party alleging, 915“936 
interest, rate of, 461, 483, 767-768 
joint property, to prove, 349, 549 
legal necessity, recitals m deed, if proof of, 483-484 
to prove, 481-485, 767, 814-815, 894 
manager, debt by, binding on family, creditor to prove, 481. 
minor to prove want of consideration for setting aside alienation by 

manager, 483 

Mohunt, necessity for alienation by, of proving, 894 
personal property of, of proving, 877. 
proving right to nominate successor to, 911 
mortgagee to show necessity for borrowing and reasonableness of rate of 

interest, 483 

necessity, legal See ‘legal necessity’ above 
presumption See Presumption 
pro-note by manager if for family, 481 

Purdanashm lady, execution by, 'to prove her understanding, 77 * 
in dealings with 772 

recital in deeds, if sufficient to prove legal necessity, 483-484 
renewals of mortgage and want to protest and, 481-482 
representation by borrower may shift, 483 
repudiating debt on the person, 482 
reunion, 584 

reversioner on, to prove immoral debt, 812 

to prove limited interest of widow, 733- 
to prove nearest reversioner, 814 
self-acquisition by member 349 - 35 °, 547 - 549 - See Presumption, 
separate property of a branch of f umly, 944 > 
separation, to prove, on person alleging, 545 * 546 . 

Organ— defects of external, 674-675 

Origin and Sources of Law— n 

divine origin of law, n. 
original texts — See Texts. 

Ornaments— See Stridhan 

family Jewels not Stridhan, 718, 
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Ornament*— (contd ) 

savings, as a form of, not Strldhana, 718 

If subject of absolute gift to a woman, 718 

Orphan- 

adoption of, customary among whom, 231 
invalid, 231 

adoptive father of, not estopped from questioning adoption, 231 
gift of, by brother m adoption held valid after 38 years (Cal ), 228. 

OWDflr- 

aHenation by non-owner, 983-986 
God and Mutt owner, 878 
incompetent to alienate, when, 979 

Ownership— 

indent law, according to, 97s 
death, extinguished 00,554 
meaning in Hindu law, 362-363 
no limit as to degrees of descent, 363 
partition, rate of, no test of ownership, 362, 946 
perfect and imperfect, 362,363* 
survivorship follows co-ownership, 941 
Padmapurana— on origin of Kayasthas, 15T. 

Paisacha— a disapproved form of marriage, 125. 

Paithinaai— 

marriage, on, lot. 

observed by Brahm mas of Bengal, 136, 
prohibited degrees, on, 117, 137 

prohibits smallest number of relationship in marriage, 1 35 
text, of, 1 17 

Vasistha, reconciled with, tot 

Panchts Sawal— 

on alienability of impartible estate, 948 
what is, 948 

Pandits— 

ipponited to advice Judges, 49 

of Sanskrit College, not allowed to give Vyavastha in suit, 199 

Parasafa— 

on gredes of unchastity, 664 
rc-marriage of women, on, 181 
Parasara-Madhaba, (or Parasata-BhashyaJ— 
a commentary on the 'Institutes of Parasara,’ 43 
author, Madhavacharya, 43 
deals with ritual and penance, 43. 

inheritance, chapter on, authority^, Benares, Bom and Mad schools, 43. 
Madhaviya respected in Bengal and Mithila schools, 43. 
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ParaaAra-Madhaba — (coma ) 

Madhaviya — ( contd ) 

works of auther known as, 43 
Mitakshara, quotations fiom, contained, 43 
Smriti-Chandrika, quotations from, contained, 43 

Parasurama— 

legend of, showing antogonism between Kshatrias and Brahmins, 148 

Parents— 

adoption, alone competent to give in, 226 

maiden's property, heirs to, nearest relations of, 829-830. 

property, relation:* of, succeed to, in same order as to 
non-Yautuka (Seng ) 830 
maintenance of aged, absolute duty of, 683 
Parich&rak— 

or trustee of debutter estate, 872 

Parthasarathi— 

on the Vedic source of Smritis, 4-5 

Parties, necessary under Section 83 of Transfer of Property Act in suit 
against Mitakshara joint family, 473-477 

Partition- 

account of past transactions, co-parcener's right to, 399, 400, 519-521 See 
Account 

of separate, in Collectoratc «ign of, 509 
Act applies to Dayabhaga and Mitakshara joint family, 505 
adverse possession, and, 540*541, 607-608 
agreement or family arrangement not to, 501 
date of, is date of separation, 512 
if sufficient, 510, 512 
verbal, may cause, 512. 
bntti, of, 93 ° 
cause of action, fo-, 505 
charitable works, if liable, to, 921 
Collectorate, separate accounts in, sign of, 509 
commensality, cesser of, not conclusive, 544 
commentators, different interpretations by, 525 
common charges, provision for, on, 526 
what are, 526-528 

compromise, date of, is of separation, 517 
conduct of parties, m, 51 1 
constituer ts, 06508, 5C9 
Co-parceners, remaining among, 535. 
right of, 502 

date of, is date of suit decree, 534 

daughter, marriage expenses of, charge on share, when, 526. 

provision for, on, 528. 
unmarried, not entitled to share, in C, D , 528, 
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Partition —Uontd ) 

Dayabhaga, according to, 88, 604 

Act, applies to, joint family, 505 

co-parceners take as tenants-in-common, under, 88 

father has two shares, 592 

father’s wife, entitled to maintenance only, 607. 
son, cannot compel father to partition, 592 
terminates community of interest, 592. 
deed, statement in, effect of, 514 
definition of, 513 

division by metes and bounds not necessary for, 510, 51a 
contrary decisions in Bombay, 511 
meaning of, 514 
dwelling house, of, 503 
estate expenses, provision for, or, 526 
evidence of, 509, 541-544 
classes of, 543 

execution-purchaser of member’s interest may demand, 502 
family arrangement. See Family arrangement 
family settlement See Family arrangement 
father's death, after, real, C04 

gift to son, not separation, 517. 
right of, 503 
Will, not by, 503 
stranger, no share to, 503 
wife cannot enforce, 523. 

entitled to get maintenance only, under Daya„ 607 
entitled to get share on, even against father s wish, 522 
entitled to share of ancestral property and of accretions, 5*3 
right of, in Madras, 523 
share of, on, 521-522. 

Stndhana and share cf, 522-523 
nature of, 523. 

female heirs, partition by two or more, 750 

cannot give absolute estate in their 
shares, 750. 
forms of action, about, to, 

fraud, property excluded from, through, liable to, 535, 540. 
gift of father’s share to son, not separation, 517. 
grandmother’s share, 524-525, 607. 
grant for office, if partible, 936 
Idols, 919, 920, 930. 

Illegitimate brother's share among Sudras, 525^26. 

son, cannot demand, 497-498, 503 
Impartible properties, what are, 341*542 
Improvements, provisions for, on, 526, 
initiation expenses, provision for, on, 5 37 



ntDBX 


1231 


Partition— (contd,) 

intention, communication, of, changes status, 50 6, 508 

declaration of, attended by conduct has the effect of changing 
status, 507 

determines whether family joint, reunited or separate aft*' 
separation of some members, 531-332 
of single member, affects, 508, 513 

to separate, is the principal thing to be regarded, 508*509 
Jajmanka, 93b 
limitation and, effect of, 540 
maintenance of father's wives on, 6 oj. 

persons entitled to, on, 607. 
manager, liability of, 517-521 

or Karta, management of joint family by, no difference in two 

schools regarding, 520-521 
marriage expenses, of a member of jotbt family not a charge on the estate 

after, suit for, 162 

expenses, of daughter, charge when, 528 

expenses of member of same degrees as those married at family 
expense to be provided in decrees for, 163 
expenses, provision for, on, 527-528 
meaning of, 88, 500, 513, 591 

according to Dayabhaga, 88, 591 

Mitakshara, 88, 500, 591. 

difference between Dayabhaga and Mitakshara, 88* 591*592. 
metes and bounds, division by, if necessary, 510512, 
minot, non-habllity of, for guardian’s defalctaion, 505 

ground for, possibility of birth of coparceners, if good, 505 
suit, on behalf of, 540-505. 
when some members, 504. 

minor’s share cannot be burdened with guardian’s liabilities at, 5O5 
mistake, pkiperty excluded from, through, omitted portion liable to, 

535 . 540 

Mitakshara, according to, 88, 500, 505 

Act, applies to joint family, 505 
co-parceners take as joint tenant*, under, 88 
defines shares without ending community of interests, 59t 
succession under, 529 
who can claim, 502-505 
Mohunt, of office of 929 
mother cannot enforce partition, 503, 5*3. 

right of, nature of, in share, on, 523, 6064, 607 
share of, on, 521*524, 605-603. 

Stndhan, when received by, what share entitled to, on 5211-523, 695, 
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partial partition, 531-539 

allowed by agreement, 537, 

allowed when any property is held by some members only, 

537, 538 

allowed where it does not cause much inconvenience to other 

members, 537 

allowed where portion excluded held jointly with trangers 
not interested in family partition, 538-539. 
allowed where portion excluded is impartible property, 538 
allowed where portion excluded not in hands of co-parceners, 

*>38 

allowed where portion held by stranger or some member, 537 
allowed where portion situate in several jurisdictions, 538 
allowed where suit by a co-parcener to recover his share in a 
portion of firmly property improperly alienated, 539 
effect of, 531 - 535 . S 44 * 54 S 

suit for, by purchaser of portion of undivided co-parcenary 
interest, 535 * 536 , 537 

suit for, if and when allowed, 535“539 
what is 535 

partition and limitation, effect of, 54O 
rebus sic stantibus, 375, 529 

what constitutes, foT defeating survivorship, 504 
what is, 500, 508, 535 

when and at whose intstance made, 502-505, (Jo 4 
when some member minor, 504 
paternal grand-mother entitled to share on, 524-525, 607 
Patnibhag, meaning of, 528 

per stnps and not per capita amongst male descendants, 528, 604 
pious uses, property for, if divisible, 920 

presumption and burden of proof regarding jointness of property, 545-551. 
acquisition of property in name of female member, 550-551 
acquisition of property in name of one member, 547-549. 
purchase by Karta, 549 
separation, of, 545 
proof, of, 509, 534-535 

provision for subsequent marriage of unmarried parties to a, $27 
purchaser may compel CBom , Mad , C P ), 416, 421 

of undivided interest when wants partial, effect of, 535-536 
Putrabhag, meaning of, 528, 
real, when and by whom made. Got 

reimbursing member who made personal expense for joint property in, 526 
religious funds, if liable to, 921. 
renunciation by member of his share, 530-531 

enures for benefit of all members, 530. 
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re-opening of, 539*54° 
revenue, binds' son when, 503 

papers no proof of, 508. 

right new, not created by, as it precedes upon pre-existing rights, 552-941 
to, not sole criterion of co-ownership, 946* 
sacrifice, place of, if liable to, 921. 

property, if liable to, 920, 
sale. In execution, equivalent to, 513 

of co-parcener’s interest, effect ofi 517 
Sebayet, office of, 929*930 
self-acquired property, double share in, 529-530 
separate accounts m Collectorate, sign of, 509 
Separation^ as to food, residence and estate, 508. 

aa to residence, worship and mess, 544. 
by act or deed, 510 
by conduct, 511 
by conversion, 517 

by expression of intention, 506-509 513-5141 
by marriage under Special Marriage Act, 517. 
by sale of share In Bom and Mad. 517. 
by suit 511, 514-517. 
by Will, 510 

date of agreement is date of, 512 
of compromise, 517. 
suit is date of, 534. 

not by gift of father's share to son, 517 

of all members, not necessarily effected b),53r 

of estate, tests of, 543*544 

of one member, effect of, 510-511, 532-535, 544-545 
of, with brothers no presumption of, With son, 531, 
proof of, 534'535- 
severance See ‘separation’ above, 
share, ascertainment of, rules of, 375. 
double accrual of, 529-530 
father’s wife, of, 521-524 
grand-mother, of, 524-525 
illegitimate brother, of Sudra, of, 525-526. 
mother, of, 523-524. 
renunciation of, 530-531 
sister, unmarried of, 525. 
step grandmother, of, 524, 

sister, maiden, entitled to maintenance and nuptial expenses, not 
exceeding Jth of property, (D..), 604-605 


H.L-itf, 
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Partition— ( eontd.) 
sister — (eontd,) 

unmarried, share of, (M ,), 525 

son, right of, born after/suit but before decree if claim share on, 515 
to enforce with or without father's consent, 502-503. 
but not in the Punjab, I502 
specific share not allowed before, 500. 
step grandmother entitled to a share on, 524 

stepmother entitled to maintenance only, and not to a share on, 605 
Stridhan, when, taken into account for allotment of shares on, 522, C05 
stilt by members other than the vendor of undivided co-parcenary interest 

lies for partial, 537 

by execution purchaser of undivided co-parcenary interest 

for partial partition, 536, 5J7 

by one member to recover debt due to family not maintainable 

after, 540 

decree. If necessary, 511, 5 15 

decree in, shows whether separation of co-parceners or all, 534 
effect of, filing of, Si 4 *S l 5 » 51& 

date of suit when decreed, is date of severance, 515, 534 
for, of portion left out by mistake or fraud will he, 535, 540 
minor, on behalf of, 504-505 

withdrawal of, does not effect severance, 515. 516 

though intention to separate is entertained, 534 
things not liable to, 541-542 
who can claim, 502-505, 604 

widow and husband's co parcener, partition between, 750-791 
between co-widows, 749-750. 

Intention to, by co-widows to be seen, 751 
Will, direction for division in, if, 605-606 
wife cannot claim, 370, 504 

Partnership— 

Act, Indian, (Act IX of 1932), 355 
between stranger and member of joint family, 358-359 
dissolved on death of member of joint family trading with stranger, 359. 
stranger partner if bound to recognise auy other member of family, 359 
Pater FamUiaa— entitled to earnings of children, wife, slave, 369, 714 
Paternal aunt’s daughter— married by Madras Brahman, 144 
Paternal grandfather- 

succession under Daya , 6 13, 535 
succession under Mit , 5 66 

Paternal grandfather’s— 

daughter’s son, heir under Daya , 613, 625 
son’s son, if heir, 613 

Daya, heirs under, 4th, 5th and 6th descendants, 614 
great-grandson preferred to brother’s daughter’s son, 637 
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Paternal grandfather's- {comd ) 

Mit , heirs under, 3rd, 4th 5th and 6th descendants, 568 

Paternal grandfather’s brother— 

Daya and Mit. succeeds under 567, 613, 626. 
sons of, succeeds under Daya, and Mit , 567, 613, 626. 
son’s sons of, succeeds under, Daya and Mit., 567, 613, 626 
uterine preferred to half brother, 626 

Paternal grandfather's daugter’s son— 613* 

Paternal grandmother — Sea Grandmother, 524, 566, 605, 613, 626. 
Paternal grandparents— 

Daya., succeed under 613 

Daya , succeed under, si* descendants male, 614. 

Mit , succeed under, 4th, 5th, and 6th, degrees in ascent, 567. 
Mit , succeed under, two or three male descendants, 567, 

Paternal grand uncle— 

succession under Daya., 613 
succession under Mit , 567 
Paternal grand uncle’s son— 
succession under Daya , 013 
succession under Mit , 567 
Paternal grand uncle'B boo's son— ' 

heir in Benares, Bombay Schools, and in Behar, 567 
heir under Daya , 613 
heir under Mit , 557 
Paternal great-grandfather- 
heir under Daya , 613. 
succession under|Daya , 613, 626* 
under mitakshara, 567 

Paternal great-grandfather— 

4th, 5th, 6th descendants.succeed under Daya* 614. 

3rd 4th, £lh, 6th descendants succeed under Mit,' 568. 

Paternal great-grandfather’s father’ s— 

3rd, 4th, 5th 6thjdescendants succeed under Mit , 568 

Paternal great-grandfatberVgreatigrandfather’s— 

3rd, 4th, 5th, 6th descendants succeed under Mit , 568. 

Paternal uncle’s soa’s daughter's great grandfather’s - 

3rd, 4th, 5th, 6th descendants succeed under Mit , 568. 

Paternal great-grandfather’s daughter’s son— 

heir under Daya , 613, 62 6. 

Paternal great-grandmother- 

heir under Daya , 613, 62 6 
succession under Daya , 613 * 626. 
succession under Mit , 567 

Paternal uncle— 

of half blood heir jointly with One of full blood in Bombay, 556. 
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Paternal uncle— (could.) 
succession under Daya* 613- 
succession under Mit , 5C7 

Paternal uncle’s daughter’s son— 

perferred to maternal uncle’s son’s 637! 
succeeds under Daya , 61 3, 616, 620, 637. 

Mit , ^73. 

Paternal uncle’s son- 

heir before brother’s grandson, 564* 
succession under Daya , 613 
under Mit , 567. 

Paternal uncle’s son’s boo— 

heir in Behar, Benares School 567. 
heir under Daya , 613 

Paternal uncle's son’s daughter’s son— 

succeeds under Daya , 613, 637 

Paternal grand-uncle’s son’s daughter’s son— 

succeeds uhder Daya , 613, 637 
Patni — See Wife, Widow's Estate, 559. 
heir, 123, 559, 747- 

husband, entitled to inherit from, 747. 

hUsbarid’s property, right acquired by, to, frdm marriage* 370. 
wife married in approved form becomes, 122, 559. 

Patnibhag— 

division with sons by each wifetmakmg a unit, «,a8 

Patria Potest&a— 

definition of, 369, 713-714 

Pitridvit or Patricide- 

enemy to propositus, if extends to, 671. 
excluded from inheritance, 670, 

maintenance, entitled to, by preferential heir after serving out his punish- 
ment, 671 

Vivada-Chintamam, explained by, 671, 

Vivada-Ratnakara, explained by, 671. 

Patmarbhava— 

defined, 187-188, 193. 

now deemed as Aurasa, tgC, 201. 

Per Capita— See also Succession, 
daughter’s sons, take, 613 

partition among sons of different daughters and collaterals to be, $©<). 
Permanent Settlement —and character of Zammdars, 933. 

Perpetuity— 

maintenance grants, what, contravene rule against, 956. 
rule against, do not apply to gift for public benefit, 867, 1007, 
principle of, 1043*1044 
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Persona Cesigo&ta— 

adopted son whose adoption invalid may take as, 383 

adoptee, described as, takes as, adoption invalid, 283 

cannot take where gift conditional on his adoption and same invalid, 383 

class, cannot be merged into, when, 1011. 

Personal property— 5 V* Separate property 

Personal wearing apparel— and ornaments impartible, 94a 

Per stirpes — Su also Succession, 

distribution, on partition among male issue, 557, 609, 609 

of Mltakshara joint family property, 37S 
widows of gotraja sapindas do not take, 556. 

Pervert- 

adoption by, from Hinduism, religious oeremony performed by another, 2*9. 
Hindu becoming Brahmo may give son in adoption, 029 
to Islam may give his son in adoption, 229, 

to Islam may validly delegate his power of gift in adoption, 029, 

Philosophy— 

writers of Mimanaa system of Hindu, on Smritis, 16. 

Pilgri triage— 

to Benares, is not, 762 
to Gaya, religious purpose, 761 

Pinda- 

determines status of Hindu, 351 
meaning of, 90, 144, 

Traipurushika, misunderstood, 628 
Pindalepas— divided oblations of water, 627 
Polliam— nature of, 940, 948 

Polyandry — not lawful except when custom permits, 181. 

Polygamy- 

allowed by Hindu law, 180, 184. 
justification of, 184 

not allowed to Hindu convert to Christianity, 180 
under Special Marriage Act, 180, 181 
Popular ideas — See Impartible Estates 
Positive Law, u, 18, 33. 

Narada, Code of, deals with, 13 
Shastras and positive law, t§, 

Smirti and customs only sources of, 33 

Possession— 

adverse, against member of joint family, requisites of, 540-541 
against widow, 786 

burden of proving limited interest of female in, 785 733. 
by widow, 785-788 

delivery of, when necessary, 994, 995, 996, 997. 

female not entitled to inherit, of, is not, of limited owner, 733, 

gift, for completion of, if necessary, 994, 995, 997 
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Possession —( ^onid) 

rent, and proats of bint hmdy property non-parthipation in, not 
tantamount to adverse, 34 *• 
titles , priority of, factor for determining, $ 93 > totg 
widow, adverse against, 783-7860 
adverse by, 786-788, 
adverse to, reversioner, 783-786. 

property in, of, if belonged to husband, 7 ^ 4 - 

Posthumous son- 

can contest alienation by father while he was in womb, 364* 3 ^ 5 - 
rights of, 364, 365 

Practices— 

Kali age, to be eschewed in, 21-23 

Puranic rules contrary to Shastras, whether illegal, 22, 23 
Ptajapatya — an approved form of marriage, 123 

Pratlstha-mayukha— on restoration of broken metallic images, 847 

Pravara— 

applies to regenerate classes only according to Mitakshara, 99-100 
meaning of, 89 
Narada, on, 108 

text of Madhava-Acharyya, in, 89 
Preceptor —See also Guru 

beir of man without relation, 576 
to Sfohunt, 909 
no heir in modern law, 610 
succession of, 576, 62$ 
succession to office of, Guru, 928 
Pre-emption- 

allowed in Behar, 986. 

in District of Sylhet, 986. 
in the Punjab, 986. 
custom, right of, by, 986. 

debts oontracted to exercise, and son’s liability, 446. 
decree whether debt, 441 
Mahamedaa law of, 986-987 
son, if entitled to claim, 987. 

Presumption- 

account books, non-production of, 483 
accretions to ancestral property, ancestral, 346 

acquiescence of members, of, to senes of renewals of mortgage, 481-482. 
adoption, assent in, 225, 227 

dattaka, of, where Dvyamushyana agreement not proved, 391-292 
father’s assent to gift of son in, presumed from absence of prohibition, 

227. 

mother giving only son in, no, of father's assent in absence of 
prohibition, 227-228. 
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Presumption— (eontd.) 

brother, as joint, purchasing property is no, of acquisition for others, 549. 

businoss, family, not presumed from coparceners business, 546, 548. 

debt by manager, not presumed to be for benefit of family, 481, 551 

Dharma, gift for, tshta and putra of, donations, 857. 

disqualification, presumption against, 680 

female, where property purchased in name of, 550, 829 

gift, co-parcener getting share of ancestral property under, if ancestral, 344. 

to a member not presumed as gift to family, 549 
Hindu presumed to be governed by school of his domicile, 67. 
rebutted, how, 67. 

house purchased by two brothers with their earnings not presumed joint 
property, 549 

husband’s grant of more than life-interest to wife in immovable, 
presumption against, 823 

impartiality of Zaminder*s, if any, of, when arise, 937. 
joint acquisition, of, 547 

acquisition, no, of, where ancestrd assets barely sufficient for 
maintenance, 547-548. 

acquisition, no, of, where no ancestral assets, 548 
acquisition, of, where property purchased in name of a member, 548 
fhmil} and jomtness of property, as to, 546 
family, branch of, borrowing, had authority to borrow, 413 
family, members of, joint, 545 
jointness, continuance of, 546 

of a Hindu family, of, 545-546. 
of property in possession of a member, of, 547 
karta named in survey paper not presumed ostensible owner under 
Section 41 T P Act, 549-550 
purchase by, presumed joint family property, 549 
legal necessity, by consent of reversioner, 804-805 
for debt by manager, if any, 481. 
from lapse of time, 768, 890 

of, when members do not protest renewals of mortgage, 
481-482 

maintenance grants, alienable failing family custom, 9$o 

grants made in lieu of, presumed to be for life, 948, 
grants, not of opening mines, 1001. 
grants of rents and profits, loot, 
grants to women, life-interest, 1002 
grants, when held for successive generations, 1001. 
manager, debt by, if for legal necessity, 481, 551 
signature in personal capacity, if as, 481 
suit by, if in representative capacity, 469-470 
marriage being In approved form, 175, 833, 
m Brahma form, 173 
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Presumption— (caned ) 

marriage — (caned ) 

of, from relation of man and wife, 175 
of validity and performance of ceremonies, 175. 
rules for, of, how far applicable, 176. 

Mohunt’s self-acquired property, 877. 
nucleus, a» to, 548-549* 

dwelling house, if, 548. 

additions to, if, 548, 
partition, complete of, from partial, 545. 
date of, no, 546. 
with brothers no, with sons, 531. 
oro-note, execution of by marriage, if, for joint family, 481, 
purchase by brother no, for other, 549 

by earnings of two brothers if acquired by joint family funds, 

346. 394 

by father, of, where sons had no separate fund, 54 6 , 547. 

In name of female members, in case of, 550-551, 839. 

male member, In case of 547, 550. 
when does not arise, 550 

revenue sale, purchase by a member at, if private property, 549. 
reversioner consent of, from, 804-805. 
schools, application of, 67. 

self-acquisition, devise of. by father to sons if ancestral, 345. 

Widow, acquisition by, no, of, being part of her husband's estate, 550, 

S5*i 775 

money belonging to husband’s estate, 550, 775, 
Immovable property acquired by, with surplus income if an 

increment to original estate, 776-777, 
old transactions by, details of, obliterated by time supplied by, 685. 
property in hands of, not presumed to belong to her husband, 775. 
property in possession of, no, of husband, 550-551. 
purchase by, if presumed to be on behalf of husband, 550 
Preta-krlya — See Sraddha, 630 

benefit of contrary to doctrine of Adnshta, 95, 630, 

Raghunandan, according to order of persons entitled to perform, 630, 
son's daughter's son not a performer of, 631 
Priest — office of. If transferable, 893. 

Primogeniture- 

custom, by, 937, 963, 965 i 966, 968. 

Dhalbhum family, lineal, in, 968 

estate tad with succession by, cannot be created bj tlindus, 1044 

Importance of last holder, 96* , 963, 966 

line ot descent, 833, 969 

lineal, 961-964, 96S-969 

ordinary, 961-964, 965 

Oudh Talukdan estates, not lineal, In, 968-969, 
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Primogenltnre— 

Raj, estates other than, custom of descent according to, 937*938. 
succession by, case-law on, 965 

custom, 937, 963, 965, 966, 968 
survivorship, where applies, lineal, 961. 

Priority*- 

among sons by different mothers, 969 

transfers of same property, 1018 
fraud and introduction of the d>ctrine of notice, I02» 

Probata— grant of, 1035, 1036 

Mutt in respect of, if can be applied f >r, 900 
Sebayet’s will, to, 1030 

Prohibited degrees— 

adoption, for, 241 

marriage for adopted son, relations by birth, cannot marry within, 250 

Bandhus, father’s and mother’s, seventh and fifth descendants of, 

245 

for inheritance, if same as, for marnage 103, 104-114 
Privy Council, contrary ruling cf, ou same, 104 
Bentham, discussion «f principles b>, 135 
caste, tribes, localities, separate, for, 101 
commentators, recent on, 108, 139, 
computation of degrees, 13& 
conflicting rules, tot 

father’s maternal ancestor's sixth and seventh descendants 
of, prohibited to son but not to father, 142 
Kuhn Brahmanas of Bengal, do not follow, 102 
Mitakshara on prohibited connection 137 
Narad Vs text and recent commentators on, 108 
Niroayasindhu, rules, contained in, 139 
observations on these rules, 141 
prohibited relationship, principles, of, 135, 
reciprocity, not in, prohibition, 142. 
rules for, noti followed in practice, 143. 
practical, of, 102, 144. 
sages and Vedic texts on, 116-120, 135. 

Udvahatattva, rules cont lined in, 139 

Promissory Notes, Qovenuneat— 

gift of, 998 

movable property, if, 977-979. 
transferred, how, 998 

Proof — See Evidence. 

Property — See Alienation, Estates, Aacestral, Acquired Property, Joint-famH y 
property and Joint property. 
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ancestral Se e Ancestral property, 
classification of, 336 * 355 # 975 # I02 9 
definition of, tojo. 

dependent members’ imperfect rights , reasons for recognition of, 371, 

division, of, 102Q 

explanation, of, 1029 

family, inalienable, 975 

immovable, 35a See Immovable property. 

joint family, ownership vested in, not in individual members, 975"97®- 
family property, right and enjoyment of, 371 
property, definition of, 337 

movable and immovable, distinction between, 354, 975, 97 6. 
movables, what are, 976 
Mutts, a kind of trust, 87a 

character and use of, 87a 
Incidents and conditions of, 873 
to be used according to practice, 873 
to be used according to terms of endowment, 873 
Nibandha bears resemblance to funded property, 976 
pious purposes, for, if partible, 930, ga» 

Sebayetship, if, 919-927. 

separate property, definition of, 343. 

Smntis, description of, in, 975 
Succession Act, use of the word, in, 1029 
unmarried daughters right in father’s, 371 
wife’s right in husband’s, 370, 733 
Propinquity— 

Bandhus, succession amongst three classes of, governed by, 572 
Daya , order of succession, in, principle of, 609, 617, 623 
European and Indian ideas of, different, 631-635.* 
father, preference of, to brother, on the ground of, 642 
to uncle as heir, explained by, 642 

maiden’s property, succession of parent's relations, governed by, 830 
Mitakshara succession, basis of, 556, 57»»6i7 
mourning, custom of, and, 632-633 
spiritual benefit, preferred to (Daya ), 639 
Propositus- - enmity to, exclusion from inheritance, 670 
Proselytism — unknown to Hinduism, 854-855 
Prostitutes— 

Act XXI of 1850, its application on, 668 
brother's son, heir to Stndhao of, 667 
dancing girl, 842 

degraded and undegraded heirs, preference between, 669. 

husband preferred to illegitimate issue as heir to Stndhan of, 668-669. 
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fcrostitutea— ) 

husband's sister's sod if hek to a, 66 t. 
illegitimate issue of, to be heirs, 668 
outcaste, if, 668. 

relation of, with natural family ard Act XXI of 18.50, 668 
sister, entitled to succeed, 870 
stndhan, inheritance 1 f no bar, 669. 

succession, ordinary law of, if applies to, 667-669, 841-843 
to, 660, 661 , 667-669, 841-842 
who are, 666 

Prostitution— See Prostitutes, Immoral Custom and Chastity. 

whether operates as civil death, 668, 841-842 
Pnjaris— dismissal of, 898 
suspension of, 898. 

Punjab— 

ante-alienation rule follwed in, 417. 
customs, 33. 

Punjab school— 33 

commentaries respected in, 58 
where prevails, 58 

Pupil- 

heir, not in modem law, 610 

of man without relation, 576. 

Mohunt, heir to, 909 
suucession of, 576, 610, 62 6 

Puranas — 

authority 22, 34 

composed, said to be, by Vyasa, 22 
conflict between Sruti, Smnti and, 8 
contents of, 7, 22 
eighteen, 7, 23 

(1) Brahma, (2) Padma, (3) Vaishnava, (4) Saiva, ($) BhagVKta 
(6) Naradiya (7.) Markandeya, (8) Agnaya, (9) Bhavishya, (10.) 
Brahmavaivarta, (11) Lainga, (12) Varaha, (13) Skanda, (14) 
Vamana, O5) Kaurma, (16) Matsya, (17) Garuda, (18,) Brahm* 
anda, 7 

Innovations by commentators of Mahomedan period, 33. 

of, not authority, 34, 35 
minor and subsidiary Purana, 33, 34. 

Smintis cannot be overriden by 22, 34 
source of law, not, 23-23 

Wilson, observation of, with respect to their authority, 23 - 33 . 

Pur chaw— 

bona fide, for value, sale of ancestral property to, 434. 

Hindu widow having leave of Court, from, not bound to Inquire, 7 67» 774* 
from, bound to enquire into necessity for sale, 7 66. 
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Purchaser— (contd ) 

impartible estate, of right, title and interest of holder of, 04 O- 
maintenance, if bona fide without notice liable for, 704 * 
grants bona fide of, 1002 

manager of Mit joint family from, bound to make inquiry 382-383. 
mesne profit, not entitled to, from dade of purchase, 397 , 4*8* 
partition, can compel of specific property, 416. 
execution, can enforce, 502. 
family arrangement against if bound ny, 501 
of undivided co-parcenary at court sale can demand, 419. 
remedy of, when alienation set aside, 396-39 7, 4 2 9"43° 
rights ef, of undivided share, 416, 419 
son, from, takes subject to mother's right, 738 
undivided co parcenary, of ( Mitakshara ), 414-418 

of, not entitled to joint possession 416, 418, 421 
undivided family property, if liable to variation, on birth and death of 

member, 422. 

Purdanashin lady- 

adoption, effect of to be explained to wives, 221 
agent's authority to be proved, 773 
alienation, by, 985 

Civil Procedure Code, Sec 132, application of, 771 

compromise by, how to be proved, 773 

deeds to be explained to, 771-773 

definition of, 770 

duty of persons dealing with, 771 

duties of persons procuring documents exceuted by, 771 
independent advice, if necess-iry, 771, 772 
rights and liabilities of, 770-773 

Presidency Insolvency Act, Sec 36 ( 1 ), application of, 771 
Pnrohit— 

appointment and dismissal of, 897, 901, 
right of, 90c, 901, 902. 

Patra— 

A-putfa, 1057 

cognates, extended meaning applied to, 566 

collaterals, general meaning in case of, 566. 

descendants to the third degrees of brothers and uncles, 5 66. 

meaning of 1060 

Putti a pautradik grants in Chota Nagpur, 936. 

Putlra-pautradi-krnme and Santanasrcm-krame, to6i. 

Putrabhag— 

division by number of sons, 528, 

Pu+ra-Poutradik— 
grants, nature of, 95 <3 
resumable of failure of heirs male, 956. 
reversion of, grants valid by custom, 956. 
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Pntrika Putra— 

Dattaka-Mimansa, purpose of, 201. 

defined, 187, 188) 192 

Manu, on appointed daughter's son, 200 

obsolete except in Oudh, Malabar and North Western Provinces, 200, 20* 
Oudh Estates Act, recognised by, 20 1. 
proof, required of, 201 
Privy Council, on, 201 

Raghumani Vidyabhushana — Dattaka Chandnka, real author of, igfi, 
Raghun&nd&na — 

authority In Bengal, €20 

bandhus, remaining, Samanodakas, placed after, by 620 
betrothal of a girl by father of unsound mind, 165 
Daya , deficiencies supplied by 620 

supplemented by, on distant succession, 617 
Gotra, meaning of, 88 
images, if partible, 919 

polluted, reconsecration of, 845 
mother, position of, as guardian in marriage, 1G3 
Preta-knya order of person entitled to perform, 6jo 
Smnti Tattwa, author of including Dayatattwa, 619 
succession, order of, by, 6 23 . 

text cited by, on image as manifestation of God, 844. 

Raj- 

Amgaon, succession, 967 
Betia , made impartible estate, 938 
Dhalbhum, succession, 968 
Durbhanga, Babuana grants, 955 
Hutwa, impartible estate, 93C. 
impartfble by custom, 542 

estate, a from of, 911 
jharia, succession, 967 

Jungle Mchals, lineal primogeniture in, 968 
Nimar, succession, 967 
Nuzvid, 938 . 

Oudh, Talukdari estates in, 968. 

Pachete, maintenance grants under, for life, 95 ? 

maintenance of son and daughter of holder of, 95-7* 

Pa tkum maintenance grant for life, 957. 

Pullium. in nature of a, 940, 948. 

Raj or principality, 93 > 

Ramgar, succession, 967 
Sivaganga, 940 
status of holder of, 94* • 

Tipperah, impartible, 941. 



HINDU LAW 


iitf 

Raja- 

ahenation of raj cannot be made by, when principal heirs exist, 94^ 
impartible estate, title of, not essential to tenure of, 937 
Jungle Mahals, practices of, followed in, 936 
sons of, hold different t t tles, 936, 968. 

Rajatarangini — on Kayastha kings of Cashmere, 152 

Raj pats, 57 — Jhabra Rajput can validly marry a Tarkhani woman, 157 

a disapproved form of marriage, 123, 124. 

Receiver- 

appointment of, 479, 88 j, 890, 897 

insolvency, in, if entitle to possession of joint property, 448-450. 
lease < f Debuttor property, power to grant, if any, 888 
Mutt, of, property, 88g 

reversioner may sue for appointment of, 781 

Recitals— 

deeds of transfer, in, not reliable where evidence available, 484. 

in, old by widow not to be set aside failing 

evidence, 484 

In, ordinarily not reliable, 483-484, 7C9 
what, necessary where widow sells absolute estate, 758-759. 

Reconveyance— 

by reversioner in widow’s favour on her surrendering the widow’s estate 799. 

Registration- 

adoption of pOWCt of, necessary, 213. 

Anumati-patra, for necessary, 213. 

who can present, for, 213, 
donor, after death of, 997 
endowment if requires, 861. 
gift if complete before, 997. 
marriage at, 173 

registration not sufficient for, 995, 996. 
requirements of, in 997 

registered and unregistered deeds, competition betweeen, 1019. 

reunion, deed of, for, 58a. 

reversioner, consent of, if requires, 807. 

surrender, deed of, if requires 794 

transfer of property, when necessary for, 997, 

turn of worship, transfer of, if, requires, 893, 

Reflection of a son- 

adopted son bearing, meaning of 233 
rule as to son for adoption bearing, not binding, 233 
Regulation — 

I of 1793 (Permanent Settlement,), 934-934, 1023. 

IV of 1793 (Civil Procedure,), 69. 

X of 1793 (Court of Wards), 934, 937, 

XI of 1793 (Inheritance,), 934, 952, 1023. 
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Regultion — ( tontd j 

V of 1790 ( Native Wills and Intestacy), 1024 

X of 1800 f Division of estates in Jungle Mahals), 934, 952, 1024 
XIX of 1810 C Native Endowments, Escheats ), 70, 898 

XI of 181$ (Succession in Cuttack), 934. 

VII of 183*, 658 

Relations— 

Brihaspati's order of succession among, to property of woman, 833-834. 

Religion— 65 

Hindu, moulded on asceticism, 193 
India, land of, 193 

Karma and Adrishta, doctrines of, 852 
Metempsychosis or transmigration, 852. 

Moksha and liberation, 852 
religious duty or Dharma, 856 
Religions brother— or Gurubhai, heir to Muhunt, 909, 910 
Religions disabilities— exclusion from inheritance, 657 
Religions endowments—^ Endowment 
Religions order~ Set also Holy order 

adoption of, amounts to civil death, 672 
classes of persons belonging to, 672-673 
holy order. See Holy order 
must be real and not nominal, 672 
succession, exclusion from, 672-673. 

Religions purposes— 

alienation by widow, must be resonable 762,763 
what, justify, 761-763- 

of portion for continuous spiritual benefit of husband, 762. 
bathing ghats, construction of, 761 

Brahmans, feasting of, for Gaya pilgrimage for husband’s Sradh, 761 
endowment, creation of, not one of, 762 
enumeration exhaustive of, if possible, 761. 
gift for, necessarily charitable, 856 

of, house at Benares for Dharmasala, if one of, 762 
ofl portion of husband’s estate by widow on return from Gaya, 761 
of small portion for widow's own pion’s purpose, tf one of, 762 
to family Deity, 762, 
idol, installation of, not one of, 762 

pilgrimage to Benares, Mathra, Brindaban, Hjshikesh or Badri Narayan, 

not one of, 762. 

Gaya for husband's Sradh (Cal„ Contra, All ), j 6 i* 
property for, if divisible, p2C\ 921. 
tank, excavation of, 761 
temple, construction of, 761 . 

widow has larger power of disposition for, than for worldly, 761 
Relinquishment— See Surrender, 



HINDU LAW 


U48 

Re-marriage —See also Marriage 
adoption b y widow after, 330. 

given of son after, 2*7. 
adverse possession by widow after, 7®7 
ceremonies not necessary in, 1 68. 

childless widowed daughter whether heir in view of, 183 
divesting of husband's estate by, $ 6 t, 74 7 » 74 ® 
when not, 747 , 74 s * 

justification of rule against, of widows, 183 
Hindu Widows Act, 182 
widows, of, 182 

maintenance, if widow is entitled to, after, 693. 

mother can give son in adoption after, if autlorised by father (’Bomb ) 327. 
loses right to bo guardian, on, 183 
re-marriage of, no bar to her succession, 563. 
transfer by widow before, not binding on reversioner, 747, 
widow cannot adopt after, aao. 

cannot give in adoption after, 227 

not divested of husband's estate where custom of, 747. 

Rents— 

realized by widow pass to her legal representatives, 777-778. 
unrealized during widow’s life pass with estate, 777 

Renunciation — 

civil death follows, of worldly concerns, 87, G72 
complete, must, be, and not nominal, 672 
extinguishes ownership in property, 87, 530 
Hinduism, of, and return to it, 65 

partition of Mitakshara Joint family, accompanied by, of share, 530 
Sanyasi, adoption of life of, to be proved, 854 
or Yati, excludes from inheritance, 672 
Re-opening partition— 

birth of child in womb at time of partition, if Justifies, 539 

minority or not being party to or prejudiced by partition, if justifies, 540. 

mistake, if justifies, 540 

partition on account of d»btj incurred by father do not justify, 540 
sons subsequently begotten, does not justify, 539. 

Representation- 

borrower, by, and onus of proof as to debt, 467 
collaterals, does nat apply to, 609 
Dayabhaga, in, 609 

Hindu widow, < f, In husband's estate, 783. 

manager, how far represents members of Joint family, 465. 

Mitalcshara joint family, in, 465^466. 

right of, in, extends to male issue to*3rd degree, 558, 
recital in deed how far a, 769 

remote reversioner’s, against actual reversioner, 813, 
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Rea judicata v , 

against father, son etc., 471. 

Mohunt, Sefiayet, 903. 
partition decree is, for parties to suit, 539. 

suit by presumptive reversioner, if, in suit by real reversioner, 812, 
widow's suit, if against reversioner, 78a 

Residence— 

daughter-in-law’s, 687 
right of wife, 17a. 
separate, of wife, 173 
widow, of, 460, 690 
ousting from, of, 691. 

Restitution- 

conjugal rights, of See Conjugal rights 

parent's refusal to husband’s custody not a bar to, 180 

suit for, bar to a, 179. 

wife, functional incapacity m, not a bar to, 180 
Re-tmlon— See also Re-united 
agreement of, 582- 

documcntary, if to be registered, 582, 
oral, if sufficient, 582. 

Benares school, in, 583, 586 
benefits parties not descendants, 582 
brother’s son, privilege extended to, 588 
classes, restriction of, 583 
cousins, first, between, 583, 584, 588 
Dayabhaga, according to 587 

cause of preference in inheritance, in, 588, 610 
preference in same degree, 588-589. 

defin td, 

effects and incidents of, 584. 

estate, junction of essential to, 581. 

evidence of, 581 

how effected, 582. 

inference of, 582 

intention to be proved, 581 

joint business, residence or payment of revenue if sufficient, for 581-582 

joint-tenants, if by, 585 

law of, modified by case law, 588 

living together merely not sufficient, 587 

minor living with father, when claim, 581-582 

Mitakshara, Bandhus succession of, 581 

effect and legal incidents of, 584 

partially modifies order of succession, under, 585. 
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Reunion — {ccntd ) 

Samanodakas, succession, of, 581 
Sapind«s, succession of, under, irt, 587 
succession, order of, after, under, 586* 
tenants-in-common, re-united members not, under, 585 
unity of titles not effected by, under, 585 

ouns, of, 584. 
personal, if, 583, 584 

preference caused among claimants of same degree, 588. 
proof of, intention to re-unite required as, 581 , 
registration, if necessary for document of, 582 
relations, only three sets of, benefit under, 587-588 
succession after, on texts, 585-586. 

not survivorship on, 585 
survivorshp, if applies, 585. 
teoants-in-common if, by, 585. 
order, of, 586-587 
texts, original, on, 580-581 
Viromltrodaya, on, 583 
Vnhaspati, on, 580 
what is, 581-582 
who can re-unite, 582-584. 

Yajnavalkya, on, 58a 
Reunited — See also Re-umon. 

brother’s son preferred to separated brother’s son in Daya $88, 613 
meaning of, 582, 583 
son if preferred to separate son, 585 
succession of, brother, half, 587 
half, not, 587 

whole, 587. 
co-parcener, 586 

other, 587 

faiher, 587 

not, 587. 
mother 1 587. 

not, 587 

son, 586. 

uncle's sons, not preferred to separated uncle's son, 582, 583 

Revenue- 

hereditary Revenue-Collectors converted into proprietors, 933 
mode of collecting, according to ancient law of the country, 933. 

Reversion- 

agreement for division of, when falling in, specifically enforceable, 793 
Collaterals take, separately, 791 

daughter’s son during mother's possession cannot deal with, 792. 
Sebayetship, reversion of, to donor’s heirs, when, 913. 
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Reversion— {ccntd > 

suit to set aside adoption by widow, all interested in, to join, 084 
what is, 792, 1049. 

widow's estate, liable for rent etc , or, 755 

Reversioner— 

absolute estate, if can be created by widow, and, 805. 
actual, agreement with if bind presumptive, 8tl, 8x2, 
if bound by laches of presumptive, 810, 812 
agreement between two, if enforceable, 792. 

of surrender by, if creates absolute estate, 793 
with widow how far binds, 745, 807, 811-813 
alienation by widow with consent of, 801. 

by widow, if void or voidable, 758, 773, 815, 8ig. 
how set aside, 765 

if can challenge, after surrender but during her life, 796 
if entitles to immediate possession or follow consideration, 814 
when set aside, alienee if entitled to compensation, 815 
whole estate, of, if valid, 801 , 804 
attestation by, if operates as consent or estoppel, 809. 
collaterals take separately, 791 

compromise by presumptive, how far binds actuil, 792. 

consent of, female, if valid, 805, 807, 808 
gift, with, if valid, 805 

if requires registration, 807 
one how far binds others, 804-805 
one of two, 803 
presumptive value of, 804-805 
retrospective, if can be, 803-804. 
what amounts to, 805-807 
whom necessary, 803. 

Will by, of, 805. 

estopped to challenge agreement, when, 745, 807. 
to challenge devise, when, 805 
to claim as, when, 793 * 793 . 
by conduct, 807-809 
female, 79* • 

gift or sale of a portion by widow in favour of, 8oi£ 
inheritance by, as heir of last full owneT, 701*793, 816. 
per capita , 791 

separate property, acquired by, 791, 
interest of, if transferable, 792, 793 
laches of presumptive, if binds actual, 810, 8x2, 
legal necessity, property sold for, if can recover, 765. 
limitation See Limitation, 
meaning of, in Hindu law, 791. 

minority of, does not empower more distant, to sue, 81 0. 
next heir of last full owner, 791 - 793 , 8xo 
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Reversioner— ( 'contd ) 

onus, on — See Onus 

presumption from consent of reversioner, 804-805 
presumptive, cannot bind actual, by compromise, 79 3 

may debar himself from reversion when it opens, 703 
suit by, or against, if in representative capacity, 813 
probate proceedings, right of appeal ance in, 793 

receiver appointed in suit by, for custody of moveables with widow, 781 
reconveyance by, in favour of widow, 795, 799 
representative capacity of, in suit, 813, 814, 816. 
rights of, how preserved, 781, 981. 

. spes success iows, interest of, 792, 807, 81 1, 
suits, declaratory, by, 809 

by and against widow, how far binds, 78 6. 
by or against presumptive, if in representative capacity, 813 
* dec*ee In, effect of, 813, 813, 

granted to, when, 809 
limitation for See Limitation 
for possession after widow's death, 814 

onus on alienee to prove legal necessity, 814-815 
onus to prove nearest reversioner, 814 
for setting aside alienation, 815-816. 
may be against various alienees, 816. 
onus on, in declaratory, to prove immoral debt, 813 
res-jud*'ata, in, 812 
su 1 render by widow to, 793-800 

transferee from, may challenge alienation by widow, 815 
vested interest, has no, 792-793, 804 
waste by widow, can prevent, 780-781, 813 
widow, debts of, liability of, to pay, Sifr-SiS 

guardian of person of, if, can be, 171-172 
Sraddha expenses of, liability of, to pay, 818-819 
waste by, remedy of, 780-781 
who can sue, 809, 81O, 814. 

Rik-Veda— 12 

Rikhta — See Adoption, 251. 

ro-propnetors and sub-proprietors, of, 252 
determines status of Hindu, 252 
taker of, bound to pay off debts, 432 
Riwaj-I-am— 

entry in, how far evidence of custom. See Custom 33 

Roman law— 

patria peteslas, in, 191 
Twelve Tables, in, 633 
women's position, in, 305. 
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feuchi — 

legend teaching duty o! getting male issue, 217. 

Sagai Marriage - 

ceremonies not essential, 126, 168 
on dissolution of previous marriage, 181. 

Sages— • 

their creation and number, t. 

Sagotra — See Gotra 
defined, 89 

distant, co villager succeeds (D ), 614, 62G 
meaning of, 89, 114, 1 15 
village community and, 114 
Sahitya Darpana— sentence defined, 724 

Sahodbhaja— 

defined, 187-188, 192 
now deemed as Aurasa, 201 
Bakala— adoption, on, 233 

Sakulya— 

meaning of> 98, U4» **5 
Sapindas, when, may become, 627 
succession of, in Bengal school, 614 
table of relationship, 98 
two groups of, 98 
village community system and, 114 
Sale -See Alienation 

house, of, need not be commensurate with debt, 76 6 
joint property, of undivided interest In, 414-418 
money-lending business, undivided interest in, 418 
rent, for payment of, if binding on estate, 764 

undivided co-parcenary interest, compulsory, of^in execution, 418, 430. 433. 
Undivided share, complete, of, if co-parcener cease to be member, 4*9. 
widow, excessive sale by, for legal necessity, where difference small, 765 
Salgrama — See Image 

8aman-Veda-*-i2 

Santana Pravara— 

agnates of unremembered name and descent, 89 
meaning of, 89, 114 
Mitakshara, term not used in, 89 
village community system, and, 114 
village, of same, succeed (D ), 614 
Samanodaka 1 - 
defined, 98-99 

distant, of same villsge' succeed (D 614. 

meaning of, 99 . *> 4 » **5 *' 

Mitakshara, in, means Sagotra, 99 - 
succession of, 568-569. 614- 
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Samanodaka - (contd ) 

village community, and, 114 

Sanskara-Kaustava— 

author, Anantadeva, 43 
Bombay School, respected in, 43 

Sankha — 

Brahmanas and Sudras, 147 

difference between, 147 
Stndhanam, heirs, of, 822 
Succession, order of, 581, 

Sannyasi— 

ceremonies, for being, 854 
civil death of, 854 

mantram, performance of, to be proved in Case orthodox, 853 
renunciation to be proved for adoption of life of, 854 
succcession to, not attached to Mutt, 852, 853, 909 
to trust, cannot alter, 913 
Sudra not fit to be, 853. 

Sanskara— marriage, the last, 161 See Marriage 
Sanskrit learning- 

accessible to all under British rule, 77 
Brahmans claimed exclusive privilege to teach, 76 
British Government removed moral thraldom by diffusion of, 77 
inaccessible to other than those of the regenerate classes, 75 
means for revival of Hindu faith, 77 
monopoly of Brahmans, 77 
revival of, by the Calcutta University, 77 
Sanskrit Texts —See texts 
Santana- 

meaning of, io5i 

Santana-Sreni-Krama - - 

what is signified by, ioSi 

Sapinda— 

adoption, relationship in family of birth continues after, 251. 

Baudhu, and, 105. See Bandhu. 

Bhinna-gotra, 99, 102- 104 

cognates, relationship between, ceases where maternal uncles or paternal 
aunt’s daughter married, 144 
computation of degrees of, 91, 93, 108 
mode of, 91 

difleience between English and Hindu modes, 91.' 
conflicting texts noticed, ioo-ioi« 

reconciliation unsatisfactory, io-; 
connected through same body, 569. 

Dayabhaga, are Sagotra Sapmdas in MiL, 633 
definition of, 92 
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Bapinda— (conid ) 

explanation of, 92 

of 2nd and 3rd classes if preferable to Sakulyas, 636, 
table of, 96, 97, 

three classes according to, as understood by Full Bench, 92 ” 93 » 
according to, commentators, 94 
how worked out, 93 

Full Bench, points not placed before, 94-95 
dictum inexplicable, 106. 
discussion of, loC-log 
how maintained, 107 
obiter dictum, of, B , 105 
marriage, relationship for, 90-91, 100 

relationship for, if basis of rule of inheritance, 103, 104, 569, 570 
meaning of, 90, 99, 114, 115, 569-570 
Mitakshara, computation, mode of, 90-91, ioo-ioi 
definition of, 90, 99, 569 
not one connected by funeral oblation, 569. 
school, succession of, under, 554, 555 
table of, 97 

oblation theory, difficulties against, 92-95 
Pinda % different meanings, of, 9H 
Privy Council on, 105, 109. 

discussion, 109-1x4, 

prohibited degrees, conflicting sales on, iox-ioa 
propinquity in, relationship, 57X 
relationship for marriage, 9'-9i, 100. 

relationship held to cease with 7th and 5th degrees on father’s and 
mother's side for inheritance, 570 

beyond 5th and 7th degrees on mother's and father's side, Ido* 
conflicting text to, 100, 111 
implies celestial joint family, 326 

inheritance and marriage of, if different, 103*104, 104-114. 
table of relationship, 96-97 

whether connected through males or females, 100 
succession of, 567 

Sapinda-Karana ceremony, 93-94, 627 
village community, and, 114 
S&pindakar&na - 

how to be performed, 93-94 

only Shradha regularly performed, C40, 

spiritual beuefit, on, Full Bench, 94-95 

unites deceasscd with his paternal ancestors, C40. 

Saraswati-vil&sa — 

author, Pratapa Rudra Deva, 44 
authority in Madras & Orissa, 44 
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Saraswati-VUasa— {contd ) 

Bengal school, applicable to, 

where other authority wanting, 44. 

Sastras —See Shastras 

Sandayika— 

not under husband's control, 719 

gift by affectionate kindred a form of Stridhana, 719 

Saunaka— 

cited by Nanda Pandita on prohibited relations for adoption, 28a 
text of, not mandatory, 233 
Savings— Sie Accumulation 
Schools— 56, 

commentaries respected in, 56, 

Daya and Mlt two principal, 36 
enumeration of, 56-58 
Hindu law, 56-58 

Benares or Northern School, 56 See Benares School 
Bengal or Dayabhaga or Gauria School, 56 See Bengal School 
Bombay or Maharstra or Western School, 57 See Bombay School 
Madras or Drlvida or Southern school, 57 See Madras School. 
Mithila or North Behar School, 57 See Mithila school. 

Punjab School. 58 SVt? Punjab School 
migration and school of law, 67. See Migration, 
quasi territorial jurisdiction of, 67 
original of, 58 59 
presumption of application, 67 
rerogni/ed by later commentators, 58 
sects, governed by which, 69 See Sects 
sources of difle-ent, 58-59 
Vedic literature, of, or Sakhas, 14 
Science, gains of — See Gains of Science 
Sebayet, Sevait or Sebait — See Endowment, Trustee 
accountable. If, 884; 
accumulation, right of, 881 
adverse possession, against, 903. 

alienation, by, can be questioned by whom, 893-895, 903 
power of, of, 881, 887, 888-;893 
aPE ointment of, i can be made by will, 923-924 
borrow, right of, to, 884, 886 
compromise, by, 885 
consent, by, 885 

court’s jurisdiction, o\er, 897 1 

delets, liability to pay, when, 889 

may be meurrred by, according to necessity of endowment, J 
debutter property, of See Debutter 
designation of trustee or manager of Mqtt, 87? 
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Sobayet, Sevait or Seb&it— (cottfd ) 
duties, of, 886-887 
extinction of rights, of, 885-886, 
female, 919, 

not removed for unchastity, 900 
gift, by, 890 

interest of, if property, 919-927 

lease, by, 887. 

legal neccesity, 888-890, 

letters of administration cannot apply for as beneficiary, 500, 
creditor of, if can apply for, 900 
cf dedicated property, to whom granted, 880, 
liability, of, 884, 889 

limitation for rendering account, if, 884, 900 
for suits, 884, 900, 903-908 
manager of property vested m deity, 874/924 

Mitakshara joint family, senior member of, entitled to question alienation 

by, 893 

mortgage, by, 889 

offerings, right to, not saleable, in execution, 893 
right to receive, if transferable, 892. 
office of, hereditary, 92G 

if inseparable from fts duty, 891 
if transferable by Will, 891 
not divisible, 930 
position, of, 883, 925, 926 
powers, of, 880-883, 884, 886 
priest, office of, if transferable, 893 

purpose of religious institution, right to alter, if any, 885 

removal, of, 897-899, 900, 925 

remuneration, of, 879, 880 

residence, of, provision for, 880, 

succession, of See Succession 

if to be heir of founder or holder of office, 918 
power of appointing, ground for, 912. 
suit, limitation for, 889, 900-903, 908, 925 
necessary parties in, 902, 903, 925. 
res juduaia, m, 908 
right of, vested in, 88o, 894, 902 
tenure, if can by, 887 

right to create, if any, 881 
transfer of right of, if valid, 890-893 

to co sebayet, 892, 929. 

;essor when single, 89® 

Will, if can be made by, 1030. 
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Sebayet, Sevait or Sobalt— <eontd ) 

right to worship or surplus profits, of, 893 
trustee, if, 883, 925, 9 26 See Trustee 
turn of worship, if can be transferred, 892-893. 

of Kalighat shrine, 893 
transfer of, if requires registration, 893. 
vested right of, if, 885-885. 
woman, not disqualified, 919 

unchastity of, if ground of imoval, 900. 
worship, turn of See turn of worship above. 

Sects — See Communities 
enumeration of, 69. 

Powers, 69 
Raghuvanshis, 69 
Rao Rathor Tel is, 69 

Self-acquired property— 347 - 3 S 2 . See Separate and Self-acquisition 

Self -acquisition- 

adoptive father’s alienation of, 273 274 
bequest by father, of, 345-346. 
brother, property inherited from, is, 344 
held in severalty, 341 

collateral? Inheritance, gained through litigation with help of family, 318 
common stock, thrown into, is joint property , 346, 3j8. 
evidence of, 350. 

father sharing son’s, bound to partition, 60a 
father’s bequests, if, 345, 345 
right over son’s, 60a 

undivided son excludes divided from, 494- 
gains of learning are, 35 2 

Hindu Gains of Learning Act (XXX of 1930), 352. 
impartible estate, property acquired with savings of, 34^ 
joint family property or, a question of fact, 350. 

when blended with, 604. 
marriage, money gained at, Is, 348, 

Mohunt of, 877. 

mother inheriting son's, if descends to her heirsf 736, 
if her Strldhan, 735 , 
presumption in, 350, 877. 
purchase money, source of, in, 350. 
survivorship in, 341, 342 
thrown into common stock, 341, 348. 

Sentence— requisites of, a, 724, 725 
Separate— See Self-acquisition 

Hindu Gains of Learning Act (XXX ©f I930>, 352, 
gains of learning, are, 35a 

impartible estate, savings of, if property, 348, 953. 

residence in village, not indicative of separation, 943-944, 
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Separate— (contd.) 

maternal grandfather's estate, if, 334. 

Mohunt, of, 877 

mother's property, 349. 

names, different/ acquisition, in, 3S0. 

personal property renewed by mother's Will, 349 

property includes self-acquisition and obstructed heritage, 343. 

separate property, 343. 

Impartible, 541 

Stndhana property See Stridhana. 

wedding presents to a woman, her, property, 348 

Will by mother, 549 

Separation— 

in residence, mess and worship, not conclusive evidence of partition, 544. 

Settlement - 

family. See Family arrangement 

impartible estates, effect of British, on, 932 834. 

widow, property received by, by or compromise, 744. 

Shahoo of As 8 am— adoption of Kayastha by a, upheld, 24s 

Shakala— 

on relations preferred for adoption, 232 
text of, held directory, 233 

merely enumerates order among those to be adopted, 233 

Bhankha— 

on heirs to mother’s Stridhana, 82?. 

on order of succession to deceased without issue, 581. 

Shastras— 

classification of precepts of, 18 
derivation of, 15 
marriage on See Marriage, 
object of, 18. 
positive law and, 18-19 

rules of, may be modified is repugnant to popular feelings, 2d 
scope of, 18 

Shunga or Sagai marriage— 

ceremonies not essential, 126, 168 
S ikhs — governed by Hindu law, 64 

Sister- 

full, postponed to brother's son, 577. 
gift to, 1005 
heir as, 578, 581 

Bandhu in Mad , 579. 

takes absolute estate (Bom ), 658. 

in Mit school under Act Ii of 1929, 567. 
maintenance and marriage expenses of/ charges on brother’s estate, 697. 

oot to exceed quarter share, 604. 
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Bister— {contd ) 


maintenance of, 697 

precedes paternal g-andfather in Bombay, 577. ^ 

but placed after him by legislation, SSC' 5^7 
preferred to brother’s widow, 557 
re-umon, succession of, 10,587 

sister’s son after, as heir to woman married in disapproved form, 831-833. 
succession of, 567 

exclusion of collaterals of 7th degree, 567 

widow’s estate, 567 **» 

unmarried, entitled to maintenance and nuptial expenses under Daya , £0 4, 
share of, on partition under Mitakshara, 525 


Bister’s daugter’s son— 

Bandhu, 57a, 573 

sister’s daughter’s son’s son not a Bandhu or heir, 573 
wrongly held not an heir in Bengal, 590-591 
Sister’s son — See Father’s daughter’s son 
adoption of St,e Adoption 
Bandhu, undet Daya, 615 

embryo at maternal uncle’s death held his heir, 365 
father’s heir, as, preferred in Mithila to agnates, 725-726 
contrary P C ruling, 725 
Gotraja in Daya , 615 

step-brother postponed to, of, Stndhana, 613, 837 
succession of, under Daya , 613, 615, 625 
Mit , Act, 567 
Bister’s son’s Bon— 573 
Slave— < 

Dasi whether, woman, 298, 330, 331 
freed, 977 
position of, 714 
property, 977 

Slavery— 

abolition ofj 237 

and condition of children or wife, 174 
and Palrta Potesias , 713-714 
Smritl— See Sources of Hindu law 

authority of, discussed by writers of Mimansa system of Hindu PhilosO- 


mference of, 15 
cannot be enumerated, 17 
Hear texts of, respected by commentators, 36 
commentaries, replaced by, 35, 36 
conflict between, has given rise to commentaries, 17 

Smntis and Customs, 8, 24, 25, 35, 144 
Sruti, and, 4, 7, 17-18 


Phy* *4-15. 
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Smriti — •( contd ) 

conflict — ( contd ) 

Sruti, Purana and, 8 
usage, 25 
two, 8 

contains precepts of God, 13 

but not language, 13. 
evidence of law, why, 14 
meaning of, 13 ( 

passages of, what to be rejected, 35 
source of, 4 
source of Law, 13 
superior, to Purana, 34 
written not at the same time, 17 

Smriti' Chand r lka— 

author, Devananda Bhatta, 44 
authority, of, In Dravidra Or Madras school, 44 
where pevaihng, 44 

female heir gives full power of alienation to, for lawful purposes, 729 
Katyayana on woman's property, explains, 729 
Manu on effect of adoption, explains, 253 
Smriti Ratn avail — 44 Set, Dayarahasya 
Smntl'Sara — Cor Smrityartha-Sara) 
a commentary on the Smntts, 44 

author of another work of the same name Smnti-Sara or Smriti* 
Samuchchaya, is Harinathopadhyaya, 44 
author Sndharacharyya, 44. 

Mlthila, respected, id, 44 
Smriti-Tattva— 44 See Ashtabinsati Tattva 
Bon— 

ancestral moveable and immoveable, sons interest iri, 366*367 
property, right in, 365-366 
right in, under Dayabhaga, 597 
adopted and begotten by Sudra share equally, 271-272 
adoption, five kinds of, by, 192 
right by, 356 
ancient law, On, 191, 714 
Apabiddha, 192 
Aurasa, 177, 191, 

Yajnavalkya, on, 177 
birth by, right of, under Mit , 361, 363 

right by does not acquire, (Daya ), 592 
brother’s widow, bound to maintain, when inheriting father, 698. 
conception, acquires right from, 361, 364 
Dattaka See Dattaka, 
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BOH — (conid ) 

descriptions of, 187, 188 
eldest may take father’s wealth, 931 
embryo, no bar to adoption, 364-365 

father, disqualification of, and son bom after succession, 676 
insolvent, debts of, liability for, 447*560, 

procreation by, not necessary element in conception of sonship, 

192 193* 

rights of and, in ancestral property (Mit ), 365-367. 
self-acquired property of, right in, 367 
father’s debts, liability for, 430-434, 432-442, 439»447> 45° 
extent, 450. 

limited by Bombay legislation, 451. 
remedy of, by which to protect interest against, 1451. 
when father alive, 433, 
when not liable to pay, 447, 455-460, 
when ward of Court, need not pay, 450 
self-acquisition, inheriting, bound to, maintain brother’s widow 6981, 
Gudhaja, 191. 

hardship on, when old father merged in young wife, 598. 
heir in Daya , order, 61 1, 625 
heirs Under Mitakshara, 558 
history of son's right, 369-370 

Impartible estate, acquire imperfect right by birth m, 943 

during life of holder of, have no locus standi, 933 
priority among, by mothers of diffierent castes, 9C9. 
succession to, priority among, by different mothers, 969. 
insolvent father, debts of, liability of, 447-450 
Kamina, 191. 
kinds of, igi-192. 

order of, 194 
Krita, 192 

Kutima, See Krittma 
Kshetraja, 191. 

maiden daughter inheriting, sons of, postponed to married daughters on 
her death, 791. 

maintenance, entitled to, out of ancestral property (Daya) 59a 
right to, of, 683, 685 

married woman’s property, heir to, (including adopted), 831. 
mother’s share, have vested remainder in 606. 
necessity for, 193, 200, 216 

Jaratkaru, story of, 217 
Ruchi, story of, 217 

partition, can, against father and uncle (Calcutta and Madras), 502-503 
can compel father to, ancestral immovables, 366. 
cannot compel father to (Daya.), 592 

against father and uncle (Bom ), 502. 
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Paunarbhaba, See Paunarbhaba. 

Posthumous See Posthumous son. 

Putrika-putra. See Putrika-Putra 

pre-emption, right of, if can be claimed by, 987, 

priotity among by mother’s of different castes, 969, 

in succesion to impartible estates, 969. 

Putrika putra See Putnka putra 
Rajas, sons of different titles of, 935. 

rights of, under Mitakshara See 'rights and liabilities’ under Joint family 

under Mit. 

difference from father’s 363-370. See Father. 

Sahodhaja, 192 See Sahodhaja 
self-acquired property* rights in father, 367-369. 
spiritual benefit and, 193. 
seniority of, 931 

Smntis, views of, different kinds of sons, primary and secondary, 194. 
suit against sons alone when father alive not maintainable, 433. 
Svayamdatta, 192 

undivided, excludes divided from father’s self-acquisition, 494, 

Son’s daughter- 

heir as Bandhu in Mad , 578 

in Mit school by legistation, 5 66. 
no heir in Allahabad and Punjab, 579. 
succession of widow’s estate, 566 
Sou’s daughter’s sou- 

member of a different family, 632. 
succession of, under Daya , 6J3, 637 
Sons heirs — 

property inherited by mother is 'widow’s estate’ and gees to, 563 

Son’s son— 

heir in Daya, 6lJ, 625. 

to married woman’s property, (including son’s adopted son), 831. 

Son’s son’s daughter’s son— 

by implication as heir, 636 

Sources of Hindu law — See Custom, law, Smriti, Sruti 

are the Sruti, the Smriti and the Immemorial or approved Customs, 13 , 17. 
case-law, most important source of present Hindu Law, 48 
customs, 2, 17, 23 
divine origin, 11 . 

Puranas and Upa-Puranas, how far, 22-23, 
remoter, common to all schools, 58 
sources, meaning of, 12 

Smriti and Customs, sources of positive law, 33 

Sruti and Smriti theoretically speaking sources of law, 35 

Sruti, Sfpnti, and Immemorial Custom, 12, 17* 
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Southern school— See Madras school. 

Sovereign- 

Idea of, in modern Juridical sense unknown to Hindus! n. 

Specific performance- 

contract for lease by some member of family, 417. 

Spes Successions— 

interest of member of family during life of h Ider of imparitable estate, 

943 . 

presumptive, reversioner, reversion of, a mere, 792 

Spritual benefit- 

adoption law of, does not owe its origin to doctrine of, X93 

Bandhus rival claims of, how far theory of, applicable to determine, 576. 

brother postponed to father, though offering more, 643 

brother’s daughter's son and a Sakulya, capacity o£» by, 627 

capacity for, not foundation of law of inheritance, 590, 617, 626, 631. 

nor, only criterion of order of succession, 625, 640-641 . 
daughter cannot confer, 64a 

daughter’s sons more competent to render, than daughter, 642 
Dayabhaga, object of, and the doctrine of, misunderstood, 617-618 
order of succession, principle of, in, 590-59!, 611. 
doctrine of, inconsistent with adnshta, 630 

no test of heirship, 590 617, 626, 63*. 
examination of the principle of, 640-654 
father and daughter's son, capacity of, by, 642 
feasting Brahmanas, 761 
Gaya, gift to Purohit on return from, 761, 
pilgrimage to, 761 

grandson by predeceased son, great-grandson & son if confer equal, 641. 
husband’®, 761, 762 

Jimutavahana’s list, relations outside, relative, by, not determinable, 626. 

pretext for his changes in succession, 617 
maintenance of husband's poor relations, conducive to, of husband, 684. 
Mithila, non application, in, 556. 

Mitakshara, inheritance not based on. doctrine of, 617, 640 
mother’s heirship, not based on capacity of, 643 

relations outside Jimutavahana’s list, relative, by, not determinable, 6 a 5 

religious purpose, and See Religious purposes. 

sors and, 193 

who can confer, 626*628 

widow, sonless, succession of, explained by doctrine of, 641*642. 
widow’s, if conducive to husband's, 762 

Sraddha— 

adopted son cannot perform Adya after birth of natural son, 361 
can perform other Sraddhas, 261. 

Adya, universally performed by Hindus, 630 
cerempmes described in Mit , Acharq-Kanda, 640 
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Iraddha- {contd ) 

co-parceners, expenses of, charge on his Interest, 496, 
daughter as heir may alienate for, of father and mother, 761, 

Gaya, at, 189, 761.. 

grandson by son alive no heir, for non-performance of Parvana, 64*. 

heirs required to perform, 640 

order of persons entitled to perform, 630, 

Parvana, on Mahalaya, 641. 

Only considered as conferring spiritual benefit, 641. 
performance of, explains joint heirship, 641. 
performed for paternal ancestors pnly, 64a 
rarely performed by Hindu, 609. 
performance of, ceremony by Hindus, 629. 

Pindas offered at Parvana, if enjoyed by those to whom offered, 6ag. 

Praysg, at, 189. -■ 

Sapindilcarana, translates to pitriloka, 629 

spiritual benefit based on, contrary to doctrine of Adrishta, 95, 630 
widow may alienate for, of husband, his mother, etc , 7G1 

Srikrishna— 

author of Dayakrama-sangraha, 6ao 
commentator of Dayabhaga, 6ao 
Dayabhaga heirs, recapitulation of, by, 624-626 
female slave of a slave, meaning of, 3J0, 

Stridhan, inherited property is not, 736 
view contrary to Dayabhaga, 736 

Sruti-See Sources of Hindu law, Vedas, Vedangas and Upantshads. * 
comprises the four Vedas, the six Vedangas and the Upamshads, 12. 
conflict between Smnti, Purana, and, 8. 

with Smriti, 4, 15 
contents of, I£, 
derivation of, 19 
meaning of, 12 

replaced by Commenta” 63 * 35 

Start petto*— 

application of this maxim, 53-54, SSi 738. 
meaning of, S 3 . 

strict adherence to m txim, whether justifiable jn all matters, SJ, 738 

Status— 

of Hindu determined by goO a, rtklha , fiinria, 232. 

Statutes — See Acts and Regulations 
important Acts, 1063 etc 
on Hindu law, 69-74 

Step-daughter — 

heir to step-mother, 837 

aoij of, heir tp step-mpther, 837. 
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Step-grandmother— 

share on partition, 534, 

Step-mother— 

adoption by, cannot divest grandmother inheriting from her step-son, 377. 

cannot give in, 228. 
heir in Bombay, 563, 577 - 

not under Mitakshara, 563 

maiden’s property, heir to, in preference to mother's sister, 830 
maintenance, a charge on estate of sons and step-sons (Mad ), 695 
charge cn her son’s share after partition, 607, 695. 
entitled to, and not to share under Dayabhaga, 607, 6 12. 
share of, on partition by sons whether becomes Stndhan, 523, 739, 
under Mitakshara, 523. 

Step-sou— 

heir to step-mother, 837 

son of, heir to step-mother, 837 

Btri dha na — See Woman's property and Succession to Stndhana. 
acquisition by mechanical art by husband and wife if, 719. 

Adhivedanika, 718. 

Adhyavahamka, 711, 716, 717-718 

adverse possession, acquisition of property, by, by widow, if, 733 
alienation by wife of, 823, 825-828 
Anvadheyaka 718, 719. 

Ayautuka, 7*8 

case-law on, and property inherited from males, 731-735 
inherited by woman, 736-738. 

Privy Council on, 731-733 
Codes, under, 715-721 

compromise or settlement, property received under, if, 744-745 
daughter inherits from father as Stndhan in Bombay, 752-753 
Dayabhaga, under Ayautuka, 718, 736, 837 

father’s gift other than nuptial presents, 838 
joint family system, effect of, an succession to, 839. 
different items of, explained, 716-719 
gifts Dy affectionate kindred, 719 
husband’s gifts, 718, 719, 823-828 

rights over wife’s property, 711, 713, 720-721 
interest of wife m profits of joint trade with husband is, 342, 719 
joint acquisition, wife’s interest in, if, 342, 719. 

Judicial Committee and Katyayana’s text on, 730731 
Katyayana's text on, and Dayabhaga school, 727-729. 

and Mithila school, 722-277. 
and Privy Council, 730-731. 

and Viromitrodaya and Smriti-Chandrika, 729*730. 

kinds of, 710^ jig 

maiden's property, order of succession to, accordingfto both schools, 829 
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dtridiuma — ) 

maintenance/ property in lieu of, if, 718, 739*740 
meaning of, 731-7 33 

marriages, approved and disapproved, rules of, snccession in, 832. 
married woman's property, succession to, 743, 830 
mechanical arts, acquisition by, if, 719 
Mitakshara, according to, 728, 

rule not followed by Mithila, Maharastra and Dravira, 834 
view of, according to, 722, 729 
mother’s share on partition among her sons, if become?, 739 
or step-mother’s share on partition if her, 739. 
ornaments when, 718 
present by stranger if, 719 
Privy Council on, 730-733. 

property held by Mit widow adversely to her husband’s heirs is, 733 

inherited a $ gotrafa saj>utda by woman is Stndhan (Bom.), 734*735- 
Saudayika, 712, 719, 823 
scope of, extended, by, 722. 

Smnti Chaudrika, on Katyayana’s text, 729-730. 

Stridbaha Inherited by woman if her Stridhana, 736-738. 

contrary ruling of P C criticised, 737-738. 
succession to — See Succession to Stridhana 
in Bengal, 836-837. 

Sulka, if, 716, 717. 

technical meaning, has not, 722, 731-732 
texts on, 710-713 

UnChastity if bars, succession to, 66g 

Viramitrodaya and Smnti-Chandnka on Katyayana’s text on, 729-7 30 
Vntti explained, 718 

whole and half blood, competition between, 840. 
widow’s estate, and, 740-744. 

nature of, 740-744. 

woman of town, Stridhana of, succession to, 669. 

succession by, 669 

woman’s estate in property inherited from males under, 728. 
inherited property, if, by,720 
position, ancient, law in, 713-714. 
change of, 714, 715. 

property and heritable right under Code?, 715-731 

under commentaries, 721*731. 

rights, in ancient law, 713. 

under Codes, 715-721. 

YaUtuka, 715, 716, 7*8. 

Subodhini— 

a Commentary on Mitakhara, 42, 44. 
author, Bisvesvara Bhatta, 42, 44. 
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SucCOBSlOn- 

acceleration of, 928 
Act, Special Marriage, issues of perst>n9 marrying under* 554. 
adoptee, property of, succession opens With adoption* 252 
D iyabha°a— 

agnates and cognates of same degree, 632. 

birth before, necessary, C09. 

case-law and altered order of succession, 636. 

cognates, preference of, to agnates opposed to jurisprudence, 632, 

633 . 

Dayatattwa misunderstood, 621 

descent, line of, accoramg to rules of primogeniture, 960 
diffe-ence does not exist between two schools as to who are heirs, 

C»s. 

different from Mitakshara, 6 i 5 “CiC 

distant succession nnder, supplied by Raghundana, 617 
holy order, succession to, property of, 852 

impartible estate, case-law on, 960. See Succession to impartible 
estate 

law of, Daya . modified by Judicial decisions, 613. 
male issue take per sttrpes, 609 

Mitakshara and Dayabhaga, proper mode of reading, 618-619. 

murderer excluded from, 670-672 

Mutt, managership of, 909 See Succession to Matts* 

natural love and number of degrees of relationship cause prefer 

ence, 631. 

object of, and doctrine misunderstood, 616 
order of, Cl l, 614. 

according to Raghunandana, 620, 623*624. 

Snknshana* 624-626 
traditional interpretation, 611. 
changed as based upon Pinda theory, 52, 
misunderstood, 616*617 

partible estate, if governs, impartible estate, 9 6ft 970. 
patricide excluded from, 671. 

per capita, daughter's sons and collaterals, take, 690, 
per stupes, male issue take, 609, 
primogeniture, 960-970 

governed by custom of, 960-970 
principles governing, 61 1, 623, 
private endowment, property of, 912. 

Raghunadana on order of succession, 623-624. 

representation, right of, obtains down to third degree of taste 
issue, C09 

re-union, cause of preference for inherftance, 61O, 
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Dayabhaga— ( contd ) 
rules of t &6$. 

Sebayet See SucdeSsibfl to Sebayetship 

sons of diffrent daughters And collaterals take per capita, 609 

spiritual benefit See Spiritual benefit 

doctrine of, no test for heirship, 617, 
examination of, principle of, 640-654. 
who can confer, 626-628 
Sriknshna on order of succession, 625-626. 

Stridhana See Succession to Stndhana. 
to, holy orders, property of, 852. 
whole and half blood, preference between, 609, 610. 
exclusion from See Exclusion from Inheritance 
existence of heir, when, opens, necessary for succession, 609. 
female heirs, chastity of, if necessary for, 662, 66j 
MU&kshara — 

Bandhus, case-law on succession 0^569. 
classification of, 57a 

competition between, rules governing, 574. 
order of succession, 573-574. 
blind, congenitally and exclusion from, 674 
brothers of whole blood and half blood, 563 

caste, issues of marriage with lower grade of same, forfeit, 661. 
cognates postponed to agnates except daughters sons, 570. 
daughter and daughter’s son, 471,561, 563. 
daughter of, 569, 5 &7r 579* 
daughter's son of, 573. 
may be excluded by custom, 562, 
sons’? ton of, 573, 
unprovided, preferential heir, 561, 
death natural or civil extinguishes ownership, 554. 

of member of joint family, causes accession to survivors, 490. 
devolution. See joint-family under Mitakshara. 
father, 563 

father’s mother’s sister's sou, 573, 
sister’s son, 573, 

Sister’s son’s daughter's son, 573, 
sister’s son’s s n, 573, 

female heirs m Bombay, Madras and Allahabad, 577-579, 
member, if can take by survivorship, 490, 

Gotrajas, heirs among, 458. 

preferred to Bandhus except daughter’s son, 555^ 
gtamd-father's sister’s grandson, 573 
great-graadfather » soo’s daughter’s son, 573, 
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Succession— ; 

Mitakskara — ( contd ) 

half-blood, and whole-blood, connection, 556*557 
heirs, other, m default of relations, 576. 

when man left no relation, 576. 
heritage, obstructed and unobstructed, 553*554* 
law of, applies to estate left by separated male, 553*556 
male issue only take per stirpes 557, 

marriage, issues of, with lower grade of same caste, forfeit 
right of, 661 

maternal aunt’s son, 573 
uncle, 573 
uncle’s son, 573 
mother, 563 

mother's maternal uncle’s grandson, 573 
new mode of, invalid, 558. 

oblations, capacity to offer test of nearness amongst Gotrajas, 555. 
order of, 554 * 556 . 

among Bandhus, 569 

Samanodaka, 568 
Sapindas, 558 
other heirs, 596. 

Daya andMit,6l5. 
devolution in, 493-495 
re-uhion, and, 585 

paterhal uncle’s daughter’s son, 573 
per capita, application of, 557, 
per stirpes, application of, 557, 559. 

proximity of relationship is the principle for working out 
order of, 555. 

re-union, order of succession after, 333, 585. 
reversioners, collateral take as separate property, 791. 
Samanodakas, order of succession of, 568. 

Sapindas order among, 558. 

preferred to Samanodakas, among Gotrajas, 555. 
right of representation, 558-559. 

Self-acquired property, to, 333 
separate property, to, 333, 363-364 
separated son, gtahdson and great-grandson, 55S. 
sister’s daughter’s son, 573. 
son’s Sob, 573. 

spiritual benefit, abd, 555-556 See Spiritual benefit, 
step-mother, 563. 

Succession Act applies to Issues married under Special Marriage 

Act, 554. 

Sudra, illegitimate brother Of, tabes by survivorship, 496, 970. 
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SuocMsion— («>»/</ ) 

Mttakshara — (contd ) 

survivorship, and, 3 * 3 , 34 *- 342 , 363-364, 499 -JOo, 554. 

applies to property to whole of which survivor 

had right, 554 

to unobstructed heritage of member, 321, 553, 
order in devolution by, 493 
texts, original, 552-553 
when opens, 554. 

whole-blood, and half-blood, connection by, 556-557 
wife, 559. 

women excluded except in Bombay and Madras, 556 
opening of, on death, civil or natural, 554 

propinquity or proximity by birth is principle for determining, 555, 617 
re-umon, rules of, on, 323, 582-586 

self-acquired and other separate property, rules of, apply to, 323 
separation and re-union, mode of devolution in, (Mit ), 320 
rules of, on, 323. 
text on, 553. 

Succession to impartible estate- 

how to be traced, 969. 

illegitimate brother preferred to remoter relation, 970. 
priority among sons by different mothers, 5)69-970. 

Succession to Matts -909-9*2. 
acceleration of, 928 
alteration if allowed, 912 
custom, by, 910, 911. 
devolution by, 909, 91 1 

distinction between, property of Mutt and estate of Guru, 91 j 

election, by, 910, 91 1, 912 

new line, if can be created, gi2, 

nomination, by, 9:0, Qti, 912. 

Succession to office of Guru- 
election by, 928. 
nomination, by, 928. 

Succession to Sebayetsbip— 
accleratlon of, 928 
alteration of line if allowed, 9*5*9 , 6 
appoinment of Sebayet, 912, 913. 
cause of action if new on, 904, 926 
donor arid descendants may direct, 9*2. 

cannot alter order of, contrary to terms of deed, 913. 
donor's heirs, succeed where, undisposed of, 913. 

line of inheritance where gets, 9*3 
mode of, 913, 927 
nomination of Sebayet, 912 
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Saoceuion to Sabayetehip— (eontd) 

ordinary law of succession, if contrary to, 913-914 
private endowment of, 912 

successor if to be heir of founder or holder of office) 9*8. 
texts op, 919 

usage, failing deeds of endowment, controls, 913 . 

Succession to Stridbana--* 

acquisition of, by husband and wife, jointly, 342. 

Ayautuka, 837 

Dayabhaga, according to, 839*830, 835-839 
father’s gift other than nuptial presents, 8j8 839 
husband’s gift, 833 

joint family system, effect of succession, 839*841. 
maiden s property, 839-830 

married woman’s property according to Mitkshara, 830*834. 

Mit , rule not followed by Mifhila, Maharastra and Dravir^, 834. 

prevails in Maharastra except where JVfayufch* fa fpUpi 8 04 * 
principle of, 839, 841. 

Stridhana, all cases of, 835 836, 837 

succession, rule of (Mit ), 829-836 
succession, rule of (Daya ), 829-8 jo, 835 836 
Sulka or bride s price, 834-835 
texts, on, 821-833 

whole and half blood, competition between, 840 
woman of town, exclusion from, 665-670, 841 B42 
Yautuka, 836-837 

Sadder Dewany Adawlat 

father's rights In ancestral property, on, 597*598 

criticism qo, sgsHJpQ 

Sudra— 

adopted and real sons of, share equally, 3 / 1 , 
adoption by, no ceremony needed, 248 

no relation prohibited, 232-236. 

without performing Homa ceremony, valid, ajjfc 248. 
adoption of daughter’s or sister s son, valid, 3 J 2 23^ 

Brahmana, difference between, and, 336-237 
Brahmamc qualities, possessed by, 145 
Go ras of their own, if have, 141 

illegitimate brother of, takes by suvirvorsbip, 49 ft 9 %» 
illegitimate brother’s share on partition ( 33 ft $ 35 * 

sons excluded by member? pf Jplipt family of, 
sons of, excluded by iyidow f j£6 
son of, rights of, 237-338, 309*005 
Kamma caste with sons may adopt in fUcttqm form, 39 $. 

Kayastha whether, 1 51-154 
lowest class, not, as is supposed, i£o 
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Sadra— {contd.) . \ 

man by birth is, 147, 236, 

marriage, before, may be adopted, 34 6. 

marriage t>f, not concubinage, 238, 

within Gotra, if valid, 140, 141. 
sacrifice, not competent to perform, 239 
Sannyasi, if a, can become, 853. 

or Yati not excluded from inheritance, 672-^73. 
slaves, if a, regarded as, 236-237 
twice-born and, the two castes in some Smritis, 147 
if Sudra law applies to, 236. 
who are, 236-237 
Suit— S'*? Judicial proceedings 

public trust, person interested in, may bring, for accounts, 894-895 
trustee, for removal of, can be brought by two persons interested, 895 

Sul&pani— 

Sapinda relationship, degrees of, 85 . 

Sulka— 

appropriated originally, by bride’s father, 717. 
bride's price, a from of Yautuka, 71 6 
succession to, 834. 

Sumantu— 

prohibited degrees in marriage, 1 17, 136 

prohibits same number of degrees on father's and mother’s side, 136 
Sapindaship, different degrees of, for different purposes, 86, 

Suretyship- 

liabilities of father in, sons if liable for, 446, 456-457. 

Surrender— 

accelerates next heir's succession, 793 
alienation with reversioner's consent, 801-809. 
bona fide t 793*794. 800 
challenge of, by reversioner, 796. 
consent may be given retrospectively, 803. 
of reversioner if necessary, 795. 
what constitutes consent, 805 
•vhose cosent necessary, 799-800, 802 
consideration of reconveyance of portion, if valid, 795, 796 
Court of Wards, when under, if sanction necessary, 797-798. 
co-widow, if can, 795. 

debts, stipulation to pay, does not invalidate, bonafide , 800. 

deed of, if necessary, 794, 

effect of, 801-802. 

elements necessary for, 794-795. 

for consideration valid if it is of entire estate, 800. 


H. L. — 160. 
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Surrender— (contd ) 
form of, if any, 794. 
impartible estate, interest in, evidence, as to, 944 > 
maintenance, stipulation for, does not invalidate bona fide , Sop, 
meaning of, 796-7 97 • 

must be absolute and of widow’s whole estate, 794 

origin of Hindu doctrine of renunciation as civil death, 794# 

partial, by widow if valid, 794, 80a. 

in favour of one daughter's son does not explode another, 794, 
pnor alienation if affected by, 796 

reconveyance by reversioner of portion, if valid, 794 , 799 

registr uion of deed of, if necessary, 794 

residence, stipulation for, does not invalidate bona fide t 800. 

Survivorship— 

ancestral property, in See Ancestral property 
applies so long as family joint, 493 

to joint estate (Mit.), 331, 554. 

to property wherein a right accrues by birth, 3*1, 3 * 3 , 534 
to undivided residue of ancestral property, 323 
as between married daughters jointly inheriting, 751*752. 
charges on undivided share passing hy, 49S. 
collateral’s estate, 322 

daughters inheriting together, if applies, 322, 751, 752 
daughter's son of different families, inheriting do not take by, 322 
defeated by debtor-coparcener's death after decree before execution, 419. 
devolution. See Mitakshara, under Jcunt-lamily. 
does not apply to member’s separate property, 324 
female heirs, joint, if applies as hetween, (Oaya .), 751, 752. 
females in a Mitakshara joint family if can take by, 495-495, 498-500. 
gift obtained by brothers living jointly, pot applicable, 323. 
heritage, unobstructed, in, 321, 553 
Illatom and Dattaka living jointly, no, between, 29$, 

Illegitimate brother of Sudra taking by, 49$. 
impartible estate, if governed by, 949-944, 958, 

1 applicability of, in collateral's estate, 322, 
in gift of property, 323 t 
in maternal grandfather’s property, 321, 322. 
in mother’s Stridhana, 321-342, 
joint tenancy and, 322, 491-493. 

letters of administration, cannot be applied for, whe^o applies 491, 
liability of heir taking by, 431. 

maternal uucle’s property, members succeeding, inapplicable 321. 
mother’s Stridhana, members of joint family succeeding, inapplicable, 321- 

no, among daughter's son of different families, 322. 3 

no, as between daughters inheriting from father in Pom., 75a, 
order of devolution by, 493-494. 
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Survivorship— (eontd.) 

partition between joint female heirs if defeats, 740*753. 

what constitutes, for defeating, 505. 
passing by, a misnomer, 333 

Property Protection Act inapplicable where, governs, 491, 
re-united co-parceners, if applicable, 565 
succession, and, 333, 341-342, 363^, 499*5 <*>» 554 
by, to impartible estate, 968. 

title ( by, prior to title by devise in ancestral property, Mitakshara, 1039. 
unobstructed heritage See Heritage, 
widows inheriting together, if applies, 322 
gift to, jointly, not applicable, 323 

Sutteeism— 

abolished by legislation, 182. 
recommended for widows, 182 
Svyamdatta or self-given sons defined, 188, 192 
Tantra varika— 

usages and texts of law, 6-7 

Tantnkism— a compromise between Brahmimspi and Buddhism, 8 

Temples— 

committee, if can claim superintendence, 894. 

to act through trustee, 898. 

Court may remove managers or committees of, 897, 
may set aside committee election, 896. 
may settle schemes 896, 897 
fee if leviable on admission to public, $8j 
fee, if required for worship, 885 
Matts, distinguished from, 869-870, 873, 877, 883. 
pass system in, illegal, 885 
permission if required for worship in public, 885 
Pujans of, 898 

Religious Endowment Act, committee under, if can claim superintendence, 
repair of, 877, 888 ^ 

trust for maintenance of, 875 5 

trustee, committee to act through, 898 
if can dismiss pujans, 898 
Ten&ncy-in-common— 

succession to obstructed heritage creates, 34 
joint tenancy, and See joint tenants. 

Tenants-in-common— 

daughters mbenting from father arc (Bom ) s 7S*~?$3 
Dayabbaga in, 591, 592, 603 
Defined, 340 

joint tenants, and. See joint tenancy, 
joint purchasers or donees take as, 492. 

legatees, take as, 1044. 3 
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Tcnants-in-comm in— (ceutd ) 

maternal uncle’s property or mother’s Stndhan, members of joint family 
inheriting, are, 321-322 

persons jointly inheriting in Bengal are 591, 749 

jointly inheritirg by rule of Inheritance and not by birth take as, 
under Mit , 749 * 

teuniotl, if on, 585 * 

sons Inheriting from father are, 602 

undivided brothers inheriting maternal grandfather's estate are not, 749. 
Testamentary capacity— See Wills 

Dayabhaga school, according to, 5a, 1038 10391 

female of, if, 1037 

impartible estate, of holder of, 953 

joint Mitakshara family, of member of, 424, 1037 

minor, of, if, 1036 

power of appointment by Hindu, 1030, 1031, 1038 
Widow, of, 1037, 

Testamentary disposition— See Wills 

Teita— 

abandonment, meaning of, 681 
of woman 664, 665 
punishment for, 681, 682 
adoption by whom, 188 189 

and why, 189 
effect of, 190 

father's debts absolved by, 188 189 
of whom, 232, 23 3 
rules for, 187 

translation, misleading, 190 
approved usage 5 
Aryavarta, meaning of, 5 
ascetics heirs of, 831 
Atithi, definition of, 150 
Bandhu, Gotra and Pravara, 108 
meaning of, 569 
who are, 553 

Brahmana degradation of, 665 
duty of, 187 
qualities of, 145 
Brahmanas and Sudras, 147 

difference between, 147. 
bride, qualifications of, 116 
selection of, 80 

bridegroom's gift to maiden to be returned when, 8ar. 
causes of action, how arise, 10, B37 
Caste, qualifications of, 146*147 
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classes, five, in Kali age, 843 
four, creation of, 145. 
qualities of, 145-146 
charity, is Dharma in Kali age, 847 
co-widows, right of partition of, 749-750 
custom, definition of, 257 

should be preserved, 6 
when contrary to texts of law, 6 
daughters son, 621 
degrees, computation of, 83. 

Deity, incarnation of, 855 
Dharma, according to ages, 847 
decay, of, on, 855 

end of, 3 * 

meaning of, 855-856. 
means of knowing, 3. 
observance, 856. 
or law, l, 2 
source of, ii 
Dharma-Shastra, 15, 

compilers of, 3-4 

disqualification, proprietory, of wife, son, and slave, 369* 
endowment, devolution of, 919 

for education, 850, 851 
equality of all, 844 
father's duty, 682 

enemy, meaning of, 671, 
power over properties, 681. 
powers, 595-Coo 
right over properties, 685. 
forms of action, eighteen, lO. 

Gotra and Riktha, meaning of, 190. 

Gotra, meaning of, 79, 88. 
hospitals, establishment of, 847-848. 
illegitimate son, rights of, 329. 

slave, female, by, 329 
Sudra woman, by, 329 
image, as manifestation of God, 844. 
devolution of, 919. 
materials for, S44, 
reconsecration of, 845. 
removal of, 846 
renewal of, 845, 846. 
repair of, 847. 

inheritance, causes of exclusion from, 655-666. 
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inheritance — ( contd ) 

sin , causing exclusion from, 666 
who are excluded from, 65 S"^ 5<5 
knowledge, sources of 3 . 
maiden's heirs, 831 
maintenance, i6r 

good result of, 681 
persons entitled to, 681. 

property other than for, may be given, 683 
Manu, code of, author of, I. 
marriage, 103, 1 16, 117 
age for, 118 
consummation of, 117 
degrees for, 1 16, 117* 
guardianship for, li8, 119 
in Vedic times 116 
prohibited degrees for, 108, 117, 1x9 
re-marriage of women, 181. 
what different persons desire at, 1 19. 

Matts, construction of, 848-849. 
dedication of, S50 

Mit joint family abode while parents live, 316. 
accretions, 316. 
ancestral property, 315 
father's debts, 3*6. 
gift by parents, 316 

husband and wife, mother’s share on partition, 315. 
husband and wife, Apastamba on, 316, 318 
jointness of property, between, 317, 319 

no partition, between, 3*6-31? 
provision before partition, 315 
rights of, father and son, 314. 
grandson, 314. 
kinsmen, 314 

members on partition, 315. 
separation in, 314, 315. 
son’s share on partition, 315 

suretyship, indebtedness or witnessing not valid when, 316. 
wife’s right over husband’s property, 317, 319. 
shares on partition, 315. 

outcaste, 666 

practices to be eschewed in Kali age, 9 

practised, what should not be, 8. 

Pravara, meaning of, 89. 

prohibited degrees for marriage, Bo, 83, it 6 , Ilf 
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property, who cannot own, 710- 
proplnquity for order of succession, $3. 

Puranas, eighteen, 7. 

religious and charitable works, how should be performed, 851 , 

rest-house, 849. 

re-umon, 580, 

sages, creation of 

Sannyasls, who can be, 843. 

Sanskara, 161 
Sapinda, meaning of, 86 
how arises, 81. 
relationship, hi, 571. 

degrees of, 86. 

for different purposes, 83. 

for inheritance, 83 

Sapinda and Samanodaka relationship, 79 

Sapindas and Sakulyas, who are, 80. 

science, ultimate and non-ultimate, a 

sentence, defined, 724 

sister, position of, 581 

sister’s son and the like, when heir, 823. 

Smnti of, 4 

meaning of, 15 

Sruti, in conflict with, when, 4. 

Smntis, conflict between, 8 
son, birth of, religious merit, in, 190 
Dattaka and Krlttima, 188. 
eldest may take paternal wealth, 931. 
sons, enumeration of, 187-188. 

many to be secured, 189. 
seniority of, 931 
twelve kinds of, 19019* 

Sradh at Gaya and Paryag, 189. 

Sruti, meaning of, 15 

, Smriti and Purana, conflict between, 8. 
step-son, is son of all co-widows, 823. 

Stndhanam, defined, 710. 

kinds of, 710711. 
heirs of, 821-822 
right to, 71 1. 

over, 71 2-7 1 3> 7W24 
woman's power, and, 7 1 2. 
succession, order of, 552, 580, 581. 

Sudra, when becomes Brahmana, 145. 
transactions, priqr and posterior, I0l8 t 
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Text— (to»td% 

usages and texts of law, 6- 7 
virgins, application of sacred nuptial texts to, 120 
widow, duty of, on inheriting husband’s estate, 68 3 
guardianship of, 68a, 80a 
wife, chastity of, 559 

duty of, to husband, 119 
woman, degradation of, 

not entitled to inherit, 713, 
own property 710 
not Independent, 119,710 
unchastity of, 662-669 

woman's property, 71C-713 See Stndhanam, 

Time immemorial— what Is meant by, 87 28 
Trade— See Joint-family trade 

by a member with his own, and with joint family fund, effect of, 358^359 
new, started by father if binding on son, 357 
Trai-Purushilta Pinda— misunderstood, 6a8 
Tr&nkh&nfl, 64, 

Transfer— See Alienation, 

Deity future offerings to, not transferable, 893. 

maintenance, right of, when transfer ible, 707-708, 

possession, effect of, in determining priority in oral transfers, 1019 

priority among transfers of same property, 1018-1019, 

registered, takes effect against unregistered, 1019 

rules for transfer of property, 1018*1019 

Transfer of Property Act abolishes verbal, 1019 

Widow, by, of husband s estate before remarriage not binding on reversioner 

747 

of limited or absolute Interest, intention how gathered, 759 
Transfer of Property Act— See Act IV of 1882. 
fraud prevented by doctrine of notice, 1020 

See Alienation, Gift, Mitakshara Joint Family, Judicial Proceedings, and 
Registration 

Transferee- 

interest of, from widow without necessity ceases on adoption by her, 749 

Translations 'English)— 

Co ebrooke’s division into paragraphs, 76 , 

misleading, 76 
Sanskrit Law Book, of, 75 
Smnti-Chandnka of, 76 
Vivada Chintamoni, of, 75 
TrilSt— See Endowment 

Trust Act— whether Indian, applicable to Hindu Charitable trusts, 899, 
Trustee — See also Mohunt, Sebayet 
account of,i 895-900 
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Trustee— (contd) 

adverse possession against if, 9 03 
compromise by, 885 
consent of, by, 885 
Court’s jurisdiction, 897 

for removal of* 897 

female Sebayet, can not be removed for uncbastity, 900 
heir to founder of shrine may create a new line of, 912 
Limitation Act, application of, 900 

manager of joint family property not exactly liable as, 399 
Mohunt as See Mohunt 

Mutt, of, cannot change purpi c of institution, 885 

powers of, 873*876 

removal of, 895, 897, 898, 899, 900 

Sebayet, 883, 9^5, ga'i 

to court’s jurisdiction, 789 
suit by, against ex trustee, 898 
for removal of etc 89 , 897 
right of, vested in, 894 
temple committee, to act through, 897-898 
trusteeship with power of appointment if estate, 914 
Trustees Act — Hindus, if applicable to, 899 
Twice born classes— See also Brahmanas 

adoption among, to precede investiture with sacred thread, 246 
females in same category as Sudras, 236, 249 
Homa Datta needed in adoption by, 249 

not needed in adoption by, of same Gotra, 249 
Kayasthas if. Set Kayasthas 

males without knowledge of sacred literature, Sudris, 336 
modes of life of Hindus of, 851-852 

prohibition of certain relations for adoption by, 233-333. 

rules of, if binding, 233-245 
status depends on knowledge of sacred literature, 336 
Sudras, when, 236 

Vedas, study of, compulsory for, 236. 

Udaka- 

meaning of, 114 See Samanodaka 

Udvaha-Tattwa— 

prohibition of marriages according to, 21, 139 

Ultimate— 

non ultimate, 2 
what is, 2-3 
Unborn person- 

gift for benefit of, 1007 
to, 1007-^008 
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Unborn person —{conid ) 

Madras Act in case of, 1008 
Tagore case, rule in, applicability of to, 1007 
Unchastity— See Chastity, Maintenance and Succession, 
condemned, 66a 

condoned by husband does not exclude wife, 559, 66» 
daughter-in-law, expulsion of, for, 656, 
degree of, for exclusion, 663, 664. 
excludes daughter under Daya , if, 663 
mother under Daya , if, 663. 

excommunication and civil death, when follow, 66 5, 666-667 
fe nale Sebayet not removable for, 900. 

followed by conception divests widow*s inheritance, S 5 i, 665, 
maintenance if bar to, 692 693. 

Manu, cited in Vivada Ratnakara, on, 66 a 
no bar to succession of daughter, or mother, 553. 
not expressly mentioned as cause of exclusion, 665, 

Parasara on, 664 

prostitute and, See Prostitute, 

relationship, tie of, not severed by, 66 7. 

Stddhan, Inheritance to, if barred by, 669. 

subsequent without re-marriage does not divest widow, $ jl, 74 &. 

Vasistha on, 66 5 

widow, when excluded for, 66a. 

widow’s maintenance, and, 693-693 

wife’s maintenance, and, 692, 693. 

Yajnavalkya, on, G64, 665 

Uncle— 

If can be adopted by the twi^e-born, 232, 
succession of, maternal 613, 6a 6. 

of, paternal, 567, 6*3. 

whole blood of, and reunited half succeed together, 610, 

Uncle’s daughter’s son- 

succession of, paternal, 713. 

Uncle’s son — 

succession of paternal, 567, 613 

Un :le’s son’s son— 

succession of, paternal, 567, 6*3. 
whole blood preferred to half, 639. 

Undue influence— 

of young wives over old husbands, 598-599. 

Unmarried daughter— See Daughter 
entitled to maintenance, 684, 695 
marriage expenses, 961, 527, 604, 605, 688 

incontinent, succeeds failing maiden or married daughter, 563J 
on partition under Mitakshara, entitled to quarter share, 370, 371 525, 
preferred to married in Mithili for sqccession ? 662, 
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Du married slater - 

has a quarter share on partition by brother*, 525 
but not under Dayabhaga, £04-605. 
not when partition bet. father and sons in C P , 5? j. 
her quarter share how ascertained, 525 

her share equal to nuptial expenses according to Mithila School) 525 f 

equal to the quarter plus nuptial expenses acc* to Viramitrodaya 

325 . 

maintenance and marriage expenses of, on partition, Co.-Co^. 

IT nobstructed— 

Daya, 88 

heritage and ancestral prcperty, See Heritage 
property, 336, 337 
UpakurTOlia— Brahmachari, 853 
Upamshads— 

contents, of, 130, 13 
deal with theology, IS 
Vedanta, same as, IJ. 

Upa-Pnranas— 

fabr cated by Brahmamcal writer*, 37 
Pandits misled Judges by, 34 

Puranas, minor or subsidiary not authorities Oil lavtf, 4 a, 33, 

ITsa go— See Custom 

according to some, inferior to Smntis, 25 

but not according to others, 25, 

according to texts, 5 
agricultural, 30, 31. 
approved usage, meaning of, 5 , 33. 

Brahmanas of Madras, 102. 

Chelas, succession of, to Mohunt, regulated by, 910. 
clear proof of, outweighs written text of law, 25 

required for sons of Sacnyasi to exclude his Chelas, 913. 
conflict between, and Smritis, 25, 101. 
custom distinguished from, 39 
Kuhns of Bengal, among, 103 
mercantile, 29, 31 

Privy Council view not m harmony with texts, 25 
trust, devolution of, depends upon, 913 
Ushanas— Sraddha at Gaya and Prayaga, on, 189. 

UttaracUnkari— meaning of, 1061. 

Vaidyaa— 

claim to be a mixed regenerate class, 76. 
intermarriage between Vaidyas and Kayasthas, *Go. 
y&iiliavism— Vaishnavas, a class of Hindus, 853 
Vaishya~“has priest’s or preceptor’s Gotra, 140. 

Vanapr astha— 851 . 
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Vanhlporana— 

dedication of Maths to Saiva and Valshnava ascetics, on, 850. 
learning of Smriti and Sruti, 851. 

special merit of education endowment®, on, 850851. 

Varada-Rajya— 

a commentary on the Institutes of Narada, 45* 
author, Bara$la-raja, 45. 
authority m Southern India, 45. 

Varabapurana— 

construction and equipment of Mutt®, on, 849. 
images of deity, on, {144 

Vasistha— 

adoption, on, 187 

share of adopted son after birth of natural son, 270. 
AtyaVarta, on, 6. 

kinds of women to be abandoned, 6 65 
hnrnage degrees for, on, M 6 . 
tnent due to son’s birth, 190. 

parent's absolute power over children, 187, 713-714 
prohibited degrees in marriage, IOO, lOI, ll6, t37 
reconciled with Paithinasi on marriage, 100-101 
son, birth of, religious merit in, 190 
woman, abandonment of, on, 665. 

woman's incompetency to adopt, text of, variously interpreted, 205-206. 
right to adopt, 205-205. 

Vodangas— 13. 

Vedas— 12-13. 

contents of, Rik, Yajur, Saman and Atharva, 22. 
marriage In Vedlc times, 117. 
theoretical than practical, ij. 
sources of law, 11a. 

study of, compulsory for twice-born, 236. 

Ve dan tas See Upanlshads. 

Vedic texts— 

Brahmana, duty of, on, 187. 

followed tn practice by Brahmans of Madras, by Kshatriyas of West 
Bengal and elsewhere, 136. 
oh marriage between nearer degrees, 117, 135-136. 
threefold duty of a Drahmana, 187. 

Vendor— position of vendor co-parcener in Mitakshara joint family, 432. 
Vesting— in Mit family rule of, and divesting cannot apply, 374. See also 

Divesting. 

Vice— excludes from inheritance, 670. 

Vij&anesvara— author of Mitakshara, 42. 

Vijnan-tantra— Kayastha is Kshatriya, 151. 

Village community, 114-115 
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Viramilrodaya— 

author, Mitra Misra, 45 

when flourished, 45 
authority, 45, 4951 

in Benares sci ool, 45, 729 
of, in different schools, 45, 57-58 
Pengal school, when refers to, 45. 
charitable works, if liable to partition, 021 
disputes Dayabhaga construction of same, 45, G89, 'go, 729* 
father heir before mother if not virtuous, 5 63- 

Katy^yana’s text on Dayabhaga construction of, disapp oved, 729. 
Stridhana, 729 
woman’s property, 729 
Kayasthas a twice-born caste, 153 
Mitakshara doctrines supported by, 45 
mother heir before father, 563 

unchaste, not disqualified, 663 
power of alienation by female heir, on, 729 
referred to in Bengal, when, ^5- 
religious fund if liable to partition, 921 
re-unlon of all relations allowed by, <183 
succession to woman’s property, 829-830 

widow’s right to husband's property extinguished by bis death, 696. 

Mitakshara contradicts the same, C90 

Vishnu— 

father’s right over self-acquired and ancestral property, oh, 595, 
givers of a girl in marriage, 119 
marriage, guardianship in, 119. 

prohibited degrees for, 1161 
pious purposes, property for, impartible* gJu 
prohibited degrees in marriage, 116, 137. 
sacrificed, property for, division of, on, gat. 

Stridhana, kinds of, 710, 717 
succession, order of, 552 

Viflhnupurana enumeration of eighteen Puranas, 7, 

Visvamitra — admitted to Brahmin caste, 148 
Vhrada-Bhangarnava (or Jagannath’s or Colebrooke‘3 Digest J— 
authority in Bengal school, 45 
compiled, at the instince of Sir William Jones, 45. 
by Jagannath Tarkapanchanana, 45 
on the direction of Government, 45, 
translated by Mr Colebrooke, 45 
Vivada-Chandra— 

authority, respected in Mithila school, 45. 
composed, by Lakshmi Devi, 45. 

In the name of Mitra Misra, 46. 

towards the end of the fourteenth century, 46. 
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Vivada Ohandra—^«^ ) 

Lakshmi Devi, authoress of, 46. 

different from the commentator of the Mitakshara, 46. 
Vivada CJhintamani— ^and Vyavaha-ra-Chintamani)— 
author, Vachaspatt Mtsra, 46 
authority, in the Mithila school, 46 
composed in the middle of the 15th century, 46 
father’s enemy, on, 671. 
how translated, 75-^6 

on Katyayana’s text on woman’s right over husband*s rights, 724*724, 
extends same to husband’s estate mediately inherited, 724, 
ou woman's right over husband’s immovables inherited through son, 724-72S, 
translated by Prasonno Kumar Tagore, 46 

woman free to deal with husband’s affectionate gift except immovable, 722, 
Viv&darn&va Setu — [or Code of Gentu fGentoo) laws] — 
compiled at the request of Warren Hastings, 4 6. 

Halhead’s Gentoo Code, known ad, 46 
Sir William Jones’s description of, 4C-47* 
translated, by Halhead, 46 
how, 46. 

Vivada* Rataakara— 

a regular digest of law, 46. 
ailthor, Chandesvara, 46 

flourished in the 14th century, 4 6 
authority respected m Mithila School, 46 
father’s enemy, on, 671 

Katyayana’s text on woman’s right over husband*s gifts, on, 722-723* 
succession to property of women married in approved and disapproved 

forms, on, 833 

Unchastily of women, text of Manu on, cited, in, 662 

women free to deal with husband’s affectionate gifts except immovables, 

722, 

Vivada-Tandava — 

author, Kamaiakara, 46 

authority in Benares, Bombay and Madras schools, 46. 
work on jurisprudence, 46 
Vrihan-Manu — See Bnhanmanu. 

Gotra, on, 79. 
marriage, on, 117. 

Samanodaka, on, 79 
Saplnda, on, 70. 

Vrihann&radiya Parana— See Brihannarada. 

what should be practised, 8 
Vnhaspatl — See Brlhaspati 

Vrlddha Gautama— adoption, share of adopted son after birth of natural 

son, 269, 270* 
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Vriddba Katyayana— 

parent’s gift of immovables, to daughter, succession to, 8 22 
Vritti - See Stridhan. 
what is, 718 

Vyasa— 

conflict between Sruti, Smnti and Parana, on, 8. 
kinsman's right over dowry, on, 711, 7 16. 
qualities of Kayasthas, on, 152 
sacrifice, place of, if liable to partition, 921. 
Vyavabara-Ohlntamani— 47 See Vivada-Chintamanl. 

Vyavahara Madhava— 

a treatise on jurisprudence, 47 
author, Madhavacharya, 47 

flourished in the 14th century, 47 
authority respected in the Madras school, 47, 
Vyavahara-Mayukba— 
author, Nilkmtha, 47 

flourished iq the 14th ceutury, 47. 
authority, where, 47-48 
deals with litigation or jurisprudence, 47. 
translated by whom, 48 

Vyavahara-Nirnaya — 

author, Varadwajd, 48 
when lived, 48 

authority respected in the M adras school, 48 
mother’s estate, inheritance and devolution of, 343. 
translated how, 48 
when, 48 

Vyavahanka— what are, debts, 457-459. 

Wajlb ul-arz — entry in, how far evidence of custom, 32 — See Custom. 
Waiver— maintenance, right of, if, to be proved, 709. 

Waste- 

danger to property, from, to be shown, 780. 
suit by reversioner m case of, 781, 813, 
decree in such suit, 781, 791 
widow may be restrained from committing, 780 
Western school— See Bombay school 
Whole blood— 

observation on, 556*557 

preference of, confined to rst class Sapindas (DO, 609. 

to half blood in succession, 556, 563, 564, C09, 610. 
re-united half and, succeed together, 61 0. 

Widow — See Co-widow 

Abadkar rights, occupancy right in, if fur her own, 787,5 
absolute right if can be acquired by 787 

rijjjht of, if in absence of heir, 77^ 
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Widovr^Vow/rf ) 

accelerate gift by, to daughter, her estate, 7*5. 

gift by, to daughter's son during daughter s life does not, 795 * 
aooretiou to the estate of, 776 

purchase from income whether, 77 <h 777 * 
accountable, not, except for wilful waste, 743 , 
accumulations by, descend to reversioners, 780 
power of disposal, 775. 

acknowledgment by, as mortgagee do es n Qt give new period of limitation 
agaiQst reversioners, 785 
of debt, by, if binds reversioner, 783, 
acquisition by, 775, 776, 777, 780 

administratrix as, can alienate with leave of Court, 774 
removable if endangers estate, 781. 
adoption, by See Adoption 

adoptee seeking to recover property alienated not to wait till death of, 2/9. 
adverse possession against widow, its effect, 785, 78J, 
and re-marriage, 787 
by and against, 785*78 6. 
by, if Stridhana, 785-787. 
alienation, by See Alienation 
asceticism, of, 182 
Benami purchase by, 777 
Benares, position in, 73a, 980 
Bengal, position in, 732, 980 
Bombay, position in, 734, 735, 980-981 

borrowing by, at high interest, not permitted without necessity, 7J7, 768, 
power of, for trade, 768, 985 

charge on income cannot be converted by, to charge on corpus, 759- 760. 
chastity necessary for maintenance, 5 jo. 

necessary for succession of, 559-5 jo, 616, 662*570, 
subsequent, want of, effect of, 560 
childless, if excluded from inheritance, 183, 

compromise by, property assigned to, by, nature of title tn, 744-747 
where binds reversioner, 783-784. 
conditions, alternative, provided for, 182 
co-shareis of, right of, 749 754 

Court of Wards, under, if can surrender est ite, 797-798 

covenant by, to take effect after death, if binding on reversioner, 773 

co-widows, right of, 560, 749-750 

right of, mortgage of, 753 
nght of, partition, of, 750-753 
nght of sale, 753”754 

debts, acknowledgment of, if binds reversioner, 785 
cannot be thrown on reversion by, 755 

for pajment of husband's, may not under-sell to get money, 759 
husband’? not to throw burden of entirelv oq reversion^ 754-7^5 







widow— (<entd.) f 

interest on rule of Qamdupat, 768. ^ 

not bound to pay off , frow income of inherited estate, 7S4-75S* 
of deceased, for marriage of son's daughter a charge on estate, 688. 
payment of, if binds reversioner, 785. 
divested, by adoption, 561 . 

not by after-born son of a disqualified son, G7& 
estate of, if, absolute, 560, 774. See Widow's estate, 
family arrangement by, not binding on reversioner, 745, 
funeral expenses of, 818. 

Gotraja Sapinda, widow of heir In Bom , Mad , 577*578, 
guardian of, 803-803. 
heir to husband as his surviving half, 747. 
income, charges, what, to be met from, 755’ 
power of disposal of, 778-780, 
surplus, at liberty to dispose of, 774-77S* 

surplus, property purchased with, to retain? must show them as 

kept apart, 7761 777i 

inherit, entitled to, in all cases failing male issue (DayaJ, 7*7# 
entitled to, when husband separate CM‘tO> 7 a 7* 

Joint family, pf male member belongs to, (Mit ), 338, 
judicial proceedings. See Judicial proceedings, 
kinsmen of husband, need not live with, 691, 731* 

lease for 60 years granted by, in due course of management, valid, fgj. 
granted by, not void but viodable, 758. 

permanent, at fixed rent for benefit of estate binds reversioner, 757. 

without legal necessity does not bind reversioner, 75^, 
life-interest only, may sell with or without legal necessity^ 758 
litigation, not bound to pursue to, ultimate Court of appeal, 784. 
loan, applied to some other purpose does not invalidate transaction, 708, 
maintenance, See Maintenance. 

a charge limited to estate in hands of husband’s heir, 694, 
an equitable charge on deceased husband’s estate, 694. 
adverse possession on property given for, 788. 
cannot claim on property alienated in husband’s life time, 703. 
chastity if necessary for, 560. 

conditional on living in specified house not to liveels ewhere with* 

out just cause, 6gi« 

husband’s poor relations, provide, must, 684. 
if deprived of, by re-marriage under caste rule, 693. 
not entitled to, if living elsewhere for immoral purpose, 691. 
if supported otherwise, 690. 
when, has sufficient funds, 703-703. 

of, 688, 

personal claim, against heir to husband** estate, 7Q4. 


H, U -168. 
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Widow 

property interest in, for, need not be life-estate, 801 
unchaste, if reformed entitled to starving, 692. 
not entitled to, 560. 

Madras, position in, 735 

Marriage. Set 1 re-marriage, below 

Marriage ceremonies — See ceremonies under Marriage 

costs of daughters, if from income, 754, 763-764 
mines &c , may work, without destroying property, 758. 
mistress, living as, not divested from husband's property, 561. 

Mithila, position In, 733 
modes of life, three, for, 182 

Mahomedamsm, converted to, marrying, if divested 561, 661, 662, 
movables pass on death to husband’s heirs (Mad , Bom \ 735 
occupancy right, if acquires in her own rights, 787. 
partition between co-widows, 749-752, 790. 

right to, 498, 790, 791. 
pilgrimage to Gaya, a legal necessity, 761 
possession adverse to, is not adverse to reversioners, 785 
in lieu of maintenance, if adverse, 788 
presumption of acquisition forming part of husband’s estate, if any, 550 
55'. 775. 776, 784 

religious office, hereditary, not disqualified from succession to, 919. 
re*nwriage. Act XV of 1856, on, 182, 183 
and adverse possession, 787 

before transfer by, not binding on reversioner, 74 , 

Brahmo form, if can be in, 123 
oustom, and, 182 

under, 561, 747. 

divests, of inherited property, 182, 561, 747 
forfeits right of inheritance by, 661, 662. 
guardianship of children on, 183. 

Hindu Widow’s Re-marriage Act, under, 561. 
husband's brother, with, if allowed by custom, 182. 

estate, right to, ceases on, 561. 
illegal regarded as, 182. 
justification against 183-184. 
legalised by Act XV of 1856, 182. 
prevailing among whom, 182 

right of guardianship over children if ceases, on, i8j. 

of inheritance to husband’s property if ceases on, 182-183, 
of childless widow, 183 
of, 1 8a, 183 * 

on, husband’s estate, does not forfeit (All ), 183, 561. 
rule against, justification of, 183 
valid, jamong whom, 182 
tppt etc, if part of estate of, 777-778. 
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Widow— 


liability for, and sold under Rent Law attaches to reversions 755 * 
residence, husband's relatives cannct compel to have, with them, *73. 
right of, 460*690, 6 gt. 

right to included in cost of maintenance, 691. 
represents husband's estate fully, 741, 743. 
re-umon, succession of, m, 587 
reversioner — See Reversioner. 

agreement of, how far acts as estoppel on, 745, 
and widow do not represent whole estate, 804. 1 

attestation by, if operates as consent or estoppel, 809 
consent of, not necessary for management as heir, 742. 
does not hold estate in trust for, 742. 

if can challenge alienation on surrender when widow alive, 

7 <*>. 

rights of, 498-500 

curtailed, 498 

save or live moderately, need not, 740741. 

Smntis, on conditions of, 182 
Sradh, expenses of, 818-819 
standard of living, of, 774"775* 

suit by or against widow for possession how far binds, 786* 
succession of, 495, 559» 567, 61 1 

of, if inconsistent with impartiality, 938-93^ 
surrender. See Surrender. 

agreement of, from nearest reversioner, will not enlarge her life 
estate into absolute estate, 793. 

survivorship applies to property inherited by succession by *wo widows, 


322. 


benefit of, excluded from, 495, 498 
SttiUetsnt, of, 182 

abolished, 182. 

trespass, wrongful, by, estate not liable, 765 

two or more widows joint heirs to husband’s property, 560 

unchaste, not deprived of income 6f property assigned, 695. 

not deprived of unconditional annuity under husband’s Will, 693 
utichastity of See Unchastity. 

different grades of, 561. 
mere, does not divest, 561 

subsequent, does not divest, inheriting husband's estate, 560, 731 1 
waste, by See Waste 
Will, power of, to make, 1037 


Widow’s estate- 

absolute, not, in absence of heir, 774. 
accretion to, and its effect, 777* 

purchase from income if, 777* 
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Widow's estate— (mtd.) 

adoption, It causes forfeiture, 749. 
alienatlori«*&* Alienation 
anomalous character of, 740, 743-743. 
charges on, 754-756. 

compromise, property received by settlement or, 744-747. 
co-widows, property if divisible among, 749 " 75 a » 9 &J. 
certain of, if possible, 744 
daughter held in Benares to take, 731. 
daughters power of alienation, 761. 

female heirs taking, together are inseparable joint tenants (Daya t ), 74 ft 75 °. 

grant, no creation by, 744. 

law on, altered in favour of widow, 74O 

lease of, 757-758. 

1 legal necessity, and. See Legal necessity by. 
life-estate, estate tail, or fee, not, 743. 
management, power of, 741, 756 
mine, working, in, 758. 
moderation, enjoyment, if with, 740*741. 
tnother as heit held to take, 73: 

tnture of estate taken by two or more widows, 749, 750 
partition at Court's direction without division by metes and bounds, 79O 
between co-widows cannot defeat survivorship, 750-751 
final decree for, to provide against waste of movables, 791 
of husband’s estate, nature, of shaie allotted to widw, 606 
of, not to piejudtOe future interest of reversioners, 790-791. 

With husband's c c-parceners, how effected, 790, 791. 

Patnis only entitled to, 747 
prescription, no acquisition by, 744. 

Privy Council, ton, 731. 

religious purpose and necessity, what are* 759-765. 
re-marriage* if lapses* on, 747-748, 
reversioner, 791, See Reversioner. 

alienation with his consent* 741, 801. 

consent* what amounts to, 805. 

declaratory suit by, 809 

effect of declaratory decree in such suit, 812. 

if can recover property sold for legal necessity, 7 63. 

may restrain widow from committing waste, 780. 

' suit for possession by, after termination of, 814. 

teversioner*s liability of, for debts of deceased widow, 816, 818. 
reconveyance by reversioner, 799 
sale, compulsory, of, 788 

in execution of decree against husband's estate pass absolute title,' 789 
in execution of decree for loan on widow's personal security passes. 

. her life interest (Cal., Centra, Mad.), 789. 



Widow’s estate —{contd ) 

of persona) decree passes widow's interest only, 788. 
savings, add to, 741. 

settlement, property received by, 744-747. 

surrender or relinquishment of, in favour of reversioner, See Surrender, 
termination of, 747*749. 

widow, accumulation and acquisition by, 741, 774 
alienation of movable by widow, 980 
widow, decree against when binds reversioner, 837 

in Judicial proceedings represents the whole estate, 78a. 
lender or purchaser, duty of, m dealing with, 766. 
possession adverse to, not adverse to reversioner when, 785 
property received by settlement or compromise, 744. 
wife succeeding to husband's property has, 560, 606. 

Will cannot be Created by, 744 
Widower— competent to adopt, 304. 

Wife Maintenance. 

absolute estate, gets, where words of disposition clear 135, 837-828. 

In Mithila, gets 825 
no prohibition of acquiring, 827 
passes to her heirs 825 

ownership, gets, by words of sufficient amplitude, 827-828 
action, forms of, about duties of man and, 10 

adoption, power to give only son in with kinsmen s assent, 227-228 
adoptive mother only one, of adopter can be, 261, 262 
advancement, purchases in name of, if, 828 

benamt, purchase in name of, when to be treated, 730, 784,828, 829 
chaste, it entitled to succeed, 559. 
chastity of, 359* 

Manu on, 559. 
custody of, 171. 

Datta Homan performed by on death of adopting father, 229 
dlsqulified person of, not excluded from inheritance, 679 
domicile, husband's by marriage acquires, 171 

gift, absolute, to, with gift over to another on her not alienation conveys 

absolute estate, 825. 

of husband cannot dispose of at pleasure, during his life, 823. 
of immoveables by husband to, nature of right, 823. 
husband, cruelty or 131 -treatment of, 172 

death of, right subsists after, 688. 

deceased, property of, widow’s estate In, 505, 66 6. 

guardian of, i?t . 

husband's immoveables, obtained by gift, inheritance or partition, has no 
1 absolute title in, 824. 

property, right to, in Mitakshara Joint Family, 370, 552*561. 

subordinate co^OWner, by marriage, 370, f8i. 
immoveables given by husband cannot absolutely alienate, 7*9, 823-828. 
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by husband if, has life interest only fn, 823*828. 
to, not alienable when, 825-828. 
life-interest only if no words of inheritance or power of disposition 893-825. 

presumption of, where words used are consistent with interest 
ordinarily taken by females under law, 823, 825. 
maintenance, adulterous, entitled to, if reformed, 692 

living in adultery, meaning of, 662. 
donee, liability of, for, 1921, 

entitled to, though separating from leprous husband, 690. 
family necessity, precedence of, 691-692 
husband, personal liability of, when, 173 
husband’s duty for, 172 

conversion does not exhonerate, 188 
cruelty and separate maintenance, 173 
Cruelty ground for, 173, 690-691. 
death if extinguishes right to, 688-670 
leprosy, ground for, 173, 69c. 

in lieu of, grant of power of sale to, conveys absolute estate, 125. 
lapse of, on, 622 

right of, 172, 370, 682, 683, 684, 688-695. 

of, 172, 682 

of virtuous, 682 

separate of, 172, 163. 

share, by right of, 370 

starving maintenance, when allowed to, 173, 693 
unchaste, not entitled to, 173 
when denied residence by husband, 699-691 
when not entitled to 171 173 
male member’s, belongs to ]oint family, 328 

married in disapproved form not heir under Mitakshara, 122, 559 
Mlthila, in, gets heritable estate in gifts, 825 

partition on, by male members, entitled to equal share with son, 370. 

right to, share on, 370, 498 
fatnis only entitled to inherit, 122, 559 
position of, 688, 

reside, must with husband, except for cruelty or ill-treatment, 172, 6pO»59i. 
residence, right of, cannot prevent alienation of dwelling house, 172. 
tight not extinguished by succession of male issue, 688. 
rights of, 370, 498-500 

rival, sons (including adopted,), heirs to married woman’s property, 833 
Stridhan, alienation of, control by husband, except Saudayika, 823 
cannot bequeath by Will without husband’s consent, 823, 
share in joint acquisition with husband is, 719. 
sword, who is, 126. 
unchaste, may be divorced, 693 
unchastity of. See Unchastity 
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Will- 

accumulation, direction for, by, 1051*1052. 
administrator, pendente lite, 1062. 

adopter may by, alienate self-acquired property to deprive adoptee, 274. 
adoption, authority for, may be given in, 213, 1022-1023. 

took the place of, in Hindu Law, 274, 1022 
appointment, power of, by, 1038, 1042 

bequest for limited time with contingent remainder over, 1049, 
birth of of son, if should revoke, 1034-1035. 
construction of, 1004-1005, 1052-1057. 

words not to be interpreted as in English deed, 1005, 1054-1055 
contingent interest, by, 1045-1048 
death, reference to, in, 1049. 
definition of, 1028 
development of law, 102a 
disinheritance of heirs at law, 1040 
division by sons restriction on, invalid, 501. 
endowment, by, 861, 879 

English law, advisibility of applying, to Hindu, 1033-1034. 

English rules of construction if applies to, of Hindus, 1033-1034, 1054-1055. 
English Wills Act, meaning of, in, 1030. 

estate tail, with succession by primogeniture, cannot be created, by, 1044 
evidence though not operative as such, 426, 1037 
executor, rights of before and after Codification, 1061-1062. 
executory devise, meaning of, 1049 

executrix, directing division among sons by, held to postpone partition to 
s 21st year of youngest, 605, G06, 

family arrangement, by, 426, 1037. 
father, adoptive, by, 244 

Bengal, power to make, 1038-1039 
Mitakshara, power to make, 424, 982, 1039-1040 
father-in-law cannot control widow’s right to adopt by, 209, 
gift and, 1025-1028. 

gift ard Wil\ analogy between, 1027-1028 
distinction between, 1027. 
mother cannot, 406 

guardian, father may appoint, by, 405. 

guardians appointed by, of father when invalid, 405, 407. 

heir, exclusion of, by, 1040 

Hindu can create contingent interest by way of remainder or executory 

, devise, 1045 

can create only estates consistent with Hindu Law, 1044, 
how imbibed the idea of, 1026 
unknown to, 1022 
Hindu Wills Act, 71, 1032, 1061. 

object of, 1032-1033, 
repealed, 1033 



HINDU LAW 


? 996 

wuw*M*n 

Hindu Wills recognised, 10*3. 

how to be made, 1036. 

impartible estate holder of, if can make, 95a, 

Joint property, interest in, 444* 1037. 

Joint tenancy, cannot be created* by, 1044, 
legacy, absolute 1050. See also Legacy, 

* conditional, 1050, 

contingent, 1 049- 103 a 
demonstration, 1051. 
general, (Ogi. 
limitation on, 1044, 1049, 
specific, loji 
vested, 1049 

legatee, as executor, 1041. See also Legatee, 
as trustee, J041 

death of, before testator’s death, 104(9 
existence of, 1040 

legatees take,as tenants-ln*oommon, 1044 
Mahomedan Law, testamentary power under, 1024, 
making of, 1036 

marriage. If should revoke, a, 1034 
meaning of certain expressions, 1057-1061. 
minor's power of making, 1037 
mother cannot appoint guardian, by, 406. 

Mltakshara co-partner’s power to make, 424, 1037-1038 
new mode of devolution not permitted, 1044, 

origin of, not traced to any influence of Moslem Law or Brahmans, 

1044-1035. 

partition, by, if valid t 124-426. 
prepetuity, rule against, 1043-1044. 
power of appointment^ 1038, 104a. 
probate See Probate, 
recognition of, 10a 3 
regulations, made under, 1033-1024, 

Sebayet, if can make, 1030-1031 
son, execution of, with consent of, 982, 
subject of, 1037. 

Succession Act, application of. See Acts. 

trustee, if can make a, 1030, 1031. 

unborn persons, legacy to, when valid, 1042. 

undivided interest, devise of, 424, 1037, 

void or voidable, 426. 

widow, if can make, 1037 

who can make a, 1036-1037 

who can take under, 1041, 1042, 

widow’s power to make, 1037, 
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Woman — See Woman's estate, Females, Widow 
absolute estate, no prohibition in acquiring, 827 
acquisition of property in name of, if Benami, 550, 784 824. 
adoption, of regenerate class perform; homa on, through priests, 829 
right to, 205 
ancient law in, 205 713 

Benami, property acquired in name of, If, 550, 784, 829. 

Benares School, position of, under, 1 731 
Bengal, superior rights of, in, as heir, 720, 

Dayabhaga, rights conferred by, 205. 
disabilities in early times, 52, 714. 

removed by commentators, 721. 
family house, cannot be ousted from, 691 
grants to, life interest, 1002 

guardianship, perpetual, under, of their male relations, 20 6, 714, 979 855, 
heir to male has widow’s estate in movables and immoveables, CBengal 

and Benares.), 733: 

history of woman’s position, 705, 713-714 
incompetency of, to inherit removed by codes, 721. 
inherited property, how for restricted, 726 
law relating to, misunderstood and stained, 499-500. 

Mitakshara, rights conferred by, 205. 
position of, history of, 30 $, 713-714. 
property of, See Stndhana 
rights of, 498-500 

under Codes, 715-721. 
under commentaries, 721-731. 
re-marriage of, 181 
Sebayet, if can be See Sebayet 
stranger’s gift to, if Stridhana, 719 
Stndhana See Stridhana 

present by stranger to, is not, 719 
succession to, curtailed, 489-500 

when mamed m approved form (Mit ), 830-831, 833. 
m disapproved form, 832. 
unchastity of. See Unchastity. 

Woman of town — See Prostitute 
prostitute, what makes a, 0 66 
succession to property of, 669, 841-842. 

Woman’s estate — See Stndhan, Succession and Widow's estate. 

Codes, hentable right under, and, 714. 

technical meaning in, 722. 
commentaries, meaning generalized in, 722. 
under, 721. 

Dayabhaga School, and Katyayana's text on, 727, 
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Woman’s estate-CVowtf ) 

under, in estate inherited from males, 728 
female heirs, mture of estate taken by two or more, $98. 

Judicial Committee, as understood by, 730731, 
on Katyayana’s text on, 730 
kinds of, original six, 715 
■maiden's property, succession to, 819# 
males, in property inherited from, 728, 733 
maintenance, interest of, in property for, 707. 

Mitakshara, under, 722 

"Mithila school and Katyayana's text On, 722 
purchase of property in name of, 550, 784, 829. 

Stndhana, according to Dayabhaga, 728, 

case-law, and property inherited from males, 733. 

inherited by woman, not her Stridhana, 736 

no authority against the doctrine the property inherited by 

woman becomes her, 73O. 

succession, order of, same as her husband's father's or mother’s, 832, 
See Widow’s estate 

to maiden's property, 829 See Stndhan, Succession 
to, married woman’s property, (Mit 830. 

(Daya ), 8 36, 837 

Viramitrodaya and Smnti-Chandnka on Katyayana's text on, 729 
Words and phrases — See also Definitions 


a-puttra, 1057 

hekim, 935 

acquired by me, 1057. 

imlak, 1059 

agnates, male, *057 

janashm, 1059 

aulad, 1057 

jubaraj, 935 

auras putra poutradik, io<ji. 

juddi, 1057, 1058. 

babu, 935 

khandan, 1059 

babuana grant, 955 

kumar, 935. 

Bandhu, 99, 103- 1 14, 569-5 7 &, G14. 

lineal descendants, 1059. 

bara-thakur, 935 

mahk, 1059. 

bradar, 1057. 

malik like myself, 1060. 

bradran, 1057 

mahk-o-quabiz, 1060 

bradran juddi, IO57 

mrbyadha malik, 1060 

contingent interest, 1058. 

ptnda, 90 

•daya, 87. 

pun or punyakary a, 10C0. 

•degree, 91-92. 

putra, 566, 1060 

descendant, 1058. 

putra-pautradi, 956, 1060-1061. 

dharma, 15, 16, 17, 855-859 

[ putra-poutradi-karme, iOji 

family, 1085. 

raisat, 1061. 

generation to generation, 1058. 

raj, 935 

gotra, 88, 89 

sagotra, 89. 

heir, 1058. 

sakulya, 98. 

heir and successor, 1059, 

samana-pravara, 89. 
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'Words and phrases— (contd.) 

samanodaka, 98, 1061 spec successions, 1901. 

sampurna malik, 1060 uttaradhikari, 1061. 

santana, 1061. vested interest, 1061. 

santana sreni krame, ic6i. wans, 1059 

sohag grants, 955. 

Worship- 

images for, by public, 85 i, 862 

right to, subject to limitations, 885 

turn of, among Sebayets, if can transferred, 892-893 

turn of, at Kalighat transferable to co-sebayets or families matrimonially 

related, 89a. 

Court's power to direct, 896. 


Yajnavalkya— 

accretion to joint property, division of, 31s, 3*6 
action, causes of, definition of, 237. 

incedents of, lo 
for recovery of debt, 431. 
miscellaneous forms of, 10. 
alienation in distress, 314. 

of immovable property, when a member can make, 314. 
ancestral property lost and acquired, division of, 315-3*6 
ascetics, heirs of, 851 
Aurasa son, on, 177. 

Bandhus, on, 569. 
bride, qualifications of, tiC 

selection of, and prohibited degree, 80 
brothers, duty of, to live together during parent’s life, 316. 
causes of action, how arise, lo. 

-Code of, 13. 

cognates first recogmssd by, as heirs after agnates, 634. 
corod y, manner of creating, 353 
■Courts of Justice guided by Smntis, 237 
custom should be preserved, 6 
Dharma and knowledge, sources of, 2. 
sources of, 2 

Dhaunashastras, compilers of, 3-4 
debts, heirs made liable for, 431. 
division ter stirpes, 314. 

father and son’s rights in properties wherh co-equal, 314, 595. 

.father’s debts, son’s liability for, 316. 

incapacity of alienation to the prejudice of the maintainable* 314. 
rights over properties, on, 681. 
rights over different kinds of properties, 681. 
sole rights over movables, 314, 596. 

3jift of .excess over family requirements, 68a. 
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gifts to madden by bndegroom to be returned when,*82i 

guardianship for marriage, 118 

heirs, division of, Into twojdasses, 570 

hermits, ascetics and student’singhts over immovables, 314 
hiers o£ 580, 851 1 

illegitimate son's share, 329. 
kinsmen's rights over immovables, 314 
knowledge, sources of, 2. 
local custom, observance of, 6 

maintenance of disqulified heirs right of inheritance of their issue, o. 
marriage, giver of a girl in, 118 
guardianship, for, 1(8 
on, 116 

married, when a person may be and with whom to be, 1 16. 
mother, heirs of, 821 
share of, 315 

offences, degradation of woman for, 6C5 
practice recomended by, 8 

punishment for abandoning certain relations, '682 
re-union, 01$, 580 
self-acquired property, 315 
Smriti, conflict between two passages in, 8 
sons, equal division by, after death of parents, J15 
twelve kinds of, 187-188 

Stridhana, circumstances justifying husband's use of, 713 
kinds of, 710-711 
mother's heirs as to, 821-822 
succession, order of, amongst all clases, 552, 580 

to property of person of holy orders, 580, 8s 1 
to re-united members, J580 « 

Sudra sons be-gotten by, on female slave, share of, 329 

suretyship, testimony, indebtedness, invalidity of, between relational 316 

transactions, prior and posterior, 1018. 

unchastity and degradation of women, on, 664*565 

what should be practised, 8 

wife unchaste, abandonment of, 664 

wives’ shares, 315, 

woman hfe-long|tutelage|of, 119, 71O. 

Yajur Yeda— 12. 

Yama— 

adoption, on, *39 
Atithi, definition of, 850 

guardians, duty of, to marry a girl not later than her twelfth year, 118. 
Homa unnecessary in adoption of brother's or daughter's son, 239 
marriageable age, on, 118 
Yati — 852 



Ifct)fcx 


Yautuka— 

defined. 715 

includes nuptial gifts, 715 

other post or prenup. 

succession to— See Stridhana. "remonial gifts, 715-716 
Zemindars— 935. 940 
Zetnindaiy — See Impartible estate 
Betia Raj, 938 - 939 # 

Hunsapur or Hutwa Raj, 936. 
impartible, if, 936. 

Nimar, 936 
Nuzvid, 938 

part of common family property, 948 
presumption of impartibility, if any, 936. 
succession to, 940-941 
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